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ELIZABETH: 


* 
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To the King's moſt Excellent Majeſty, 


CHARLES I). 


By the Grace of God, 


King of Great Britain, France, and Ireland, 
Defender of the Faith, &c. 


Moſt Gracious Soveraign, 


Ith that duty and humility 


which becomes a Loyal 
and Obedient Subject, I 
offer up unto Your Royal 


"4K * - Patronage, the Learn- 
| 8 D =, — ed Works of a Prudent, 
Grave and Pious Fudge , The Author deceaſed, 
and now with od; when he left the World, be 


left with me theſe pretious Fruits of hu Trave 
A in 


The Epiſtle Dedicatory. 


in the Common Laws of England; and it hath been 
my care, to ſend them abroad for the public good: 
But it was firſt in my purpoſe, to dedicate them to 
Your Sacred Majeſly (the grand Mecenas of the 
Common Lam,) aſſuring my ſelf , the uſefulneſs to 
be ſuch,and Your M ajeſties diſpoſition ſo Prince- 
ly, that You would not deny to receive them with a 
gracious Hand: But unhappily hindered of my 
purpoſ e (to mine un peakable grief) [y the extream 
difficulty of public Addreſs to Your Majeſt ies Fa- 
cred Perſe on, divided from Your good Subject, by 
the cruel, wicked, bloody, and deſperate pratliſes 
of horrid Intruders and Uſurpers, inforced to yield 
to the neceſsity of the times, I ſent forth the two 
former Works of this eminent Fudge, with a Pre- 
face onely, to encourage Gentlemen in the Study of 
that Law, which I conceived was the beſt way, not 


onely to evidence Your MajeSties moſt juſt, undoubt- 
ed, and hereditary Right to Your three Imperial 
Crowns, of Your now again famous and flouriſhing 
Kingdoms; but likewiſe to reflore Your Majeſty to 
Your Prerogative Wal, and to give You that 
Supremacy which is due to Your Soveraign Autho- 
rity. 

And 


— — — 
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And now thoſe black and bloody Clouds are happt- 
ly diſpelled by the miraculous Brightneſs of Your 
Alajeſires preſence , To whom ſhould I dedicate the 
Works of this Learned Fudge, but to Your Royal 
(Goodneſs, to whoſe Service I have devoted my 
77 ongue, and Pen, and Heart, and all the of fices of 
my Life , and upon whom, not onely the Eyes, and 
Hearts, and Hopes of all Your own Loyal Subjects, 
(delighted to lee the Moderation of Your Covern 
ment,) but of all the Proteſtant World, are fixed, 
(as the true Heir, and real Inheritor of Your Roy- 
al Father's Graces and Vertues, our late King of 
Ever-bleſſed Memory, and now moſt glorious Sai nt 
and Martyr ) whoſe Divine and Heavenly In- 
flrudtions, together with the Gifts of Mature and 
Grace , wherewith God hath richly ſtored Your 
Princely Minde, calls You to great Matters, and 
promiſ eth great Effects, and fills with great Hopes, 
all thoſe that fear God, who efteem You as Plant 
of Gods own ſetting, which he dreſſeth with his 
own Hand, watereth with his Grace, and daily 
fruclifieth to his Glory. 


A 2 Royal 


"She Epiſtle Dedicatory. T 
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Royal Sir, 

The Reſtitution and Preſervation of the Law, 
Juſtice, Government, and che happy *Policy of our 
* Civil State, (next under God) 1s due to Your Self, 
5 being to this Nation another Charlemaine ; for 
| as it was his Impreſe upon the Reverſe of his Coyn 
(Decem Praceptorum cuſtos Carolus Magnus,) 
ſo may it as truly (next under Defenſor Fidei) be 
engraven upon the Circle of Your Crown ( Legis 


Anglicanæ cuſtos CakoLus Secundus,) 


Which Law of England 1 nothing elſe but an 
| artificial Perfettion of Reaſon ; and therefor, 
my Lord Coke tells us, If all the Reaſon that ts 
| diſperſed into ſo many ſeveral Heads, were united 
| into one, yet he could not make ſuch a Lam as thy 
Law of England , becauſe by many ſucceſsions of 
Ages it hath been fined and refined, by an infinite 
number of Grave and wiſe Men , as now by the 
Learned Labors of this Reverend Fudge, and by 
long experience 1s grown to ſuch perfettion for the 
Government of th Realm, as the old Rule may 
juſtly be verified of it, Neminem oportet eſſe 


ſapientiorem legibus; N man out of his own 


private 


— — 
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private Reaſon, ought to be wiſer then the Law, 
which is the perfeclion of Reaſon. 


Neither 1 this Law for Prince and People one- 
ly, as they be in a Body Politick, but alſo for the 
ſingular benefit of the Church of God, the Rights 
and Liberties whereof the Common-Law maintain- 
eth inviolably, being as Fudge Forteſcue defineth 
the ſame, Sanctio ſancta jubens honeſta, prohi- 
benſque contraria. The ſame in effe# which 
Cicero ſaith in bu ſecond Book De Natura 
Deorum, Lex eſt recti præceptio, pravi eſt de- 
pulſio. Wherefore Religion and the Law do ſtand 
together, do mutually uphold each other, and are 
concentred in their original and end, they both come 
from God and tend to God: And as Religion, ſo 
the Law was given, Ur cives faciat bonos, ſaith 
the Philoſopher. And therefore the Law in 4 
Chriitian State u not onely convenient, but ſo neceſ- 
ſary, that no State can ſtand and flouriſh without 
it. Hence it u, that where Religion doth finde 4 
due regard, a conſcientious prattice, and the Law 
4 willing ſubmiſs10n, and a chearful obedience, there, 
if auy where in the World , the Prince will be glo- 
rious, and the People happy. 


Excellent 


—— — — —— 


Excellent Soveraign, | 
Your weighty Affairs do call me off, and command 
brevity ; 1 will yield obedience in both, but mut 
firit humbly crave Your pardon in uſing Tour moi 
Illuftrious Name in the Dedication of theſe Books. 
It hath been no unuſual thing to dedicate to Kings, 
the Writings of famous Men; nor will it be in- 
glorious to Your Highneſs 6% vourhſafe theſe Your 
Patronage ; for whilst You countenance worth and 
worthy men, Your Vertue will contend with Your 
Fortune, and Your Goodneſs bear up an equal bal- 
lance with Your Greatneſs ; and then ſhall the de- 
ceaſed Author, in theſe deſerving Works of bis, 
live before You, who for hi meer merits was made 
a Fudge of this Realm by Your Royal Father, ac- 
cording to that ancient and honorable Rule and IWay 
of Law-Preferment mentioned by Fleta, Nec 
Prece, nec Pretio, nec Præmio: And having 
skilfully and faithfully ſerved in that place above 
Sixteen years, and by his exceeding care and pains 
in that ſervice , worn out his weak and aged body , 
bumbly petitioned His Majeſly, that he night ren- 
der up the Office He gave him, and wholly retire 


into the Countrey. 


To 
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To which Petition, Your Majeſties Royal Fa- 
ther gave 4 moſt gracious Anſwer, mentioned at 
large in my Preface to the Third Part of this 
worthy Fudges Reports, though firſt Printed, which 
cannot be expreſſed but in hu own words, without 


injury to his incomparable ſtile, viz, 


To the end all Our Loving Subjects, who 
have and ſhall faithfully ſerve Us, (as We de- 
clare this Our Servant hath done) may know, 
That as We ſhall never expect, much leſs require 
or exact from them performances beyond what 
their Healths and Years hall enable them; fo 
We ſhall not diſmiſs them without an A pproba- 
tion of their Service, when We ſhall finde they 
have derſerved it, much leſs expoſe them in 
their old Age to neglect, &c. And thereupon He 
continued him ſtill Fudge of the Kings- Bench, and 
gave him the like Allowance and Fee he paid to the 
reſt of the Fudges, till a Certiorare came from the 
Great Fudge of Heaven and Earth, to remove bim 
from a Humane Bench of Law, to a Heavenly 


Throne of Glory: 
And 


= 


— 
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And now I beſeech Your Majeſty, as the juſt 
payment of a due Debt to the Honorable Aſhes of 
thu worthy Fudge, my dear Father-in-law; and 
as the earneſt of a far greater, to the Father of our 


Comntry, Your Sacred Majeſty, to accept this poor 
Oblation from the Heart and Hands of him, who 


makes it his daily Prayers, That You may live long, 
and triumphantly Raign , and that Your Scepter 
may like Aarons Rod bud and bloſſom, and be an 


eternal T eftimony again ſt all Rebels: 


Your MaJEST1ES 


moſt Loyal Subject 


and Obedient Servant, 


HAR BOTTLE GRIMSTON. 


— ——᷑ wu — 
— ͤGꝗäꝗ Uẽ 


| E all knowing the great Learning, 
Wiſdom and Integrity of the Au- 
thor, Doe ( for the Common- 


good) Allow and _—_— the Publiſhing of 
this Booł, in the ſame Letter and Dialect as now 
it is Printed. 


Robert Foſter. 
Orl:Bridgeman. 
Mathew Hale. 
Thomas Malet. 
Robert Hyde. 
Edward Atkyns. 
Thomas Twiſden. 
Thomas Tyrrill. 
Chr: Turner. 
Samuel Browne. 


Wad: Wyndham: 


- «< - *% =o By 
£28 3 599577 £0905) $5 F: 
4X HS FX Fo YL ſs, 


* +. - . Lg ts, 
. *. * 1d . —— 1 4. * 


W 


354 112 ru e- Ia Wirt 5.04, wit. And Kue e. 2. . 1 
| , „J. unte- v n L,p. 11. 22 *, p. 23 
1 24 tien p. 2k | pud by hun p J. 1 ut fait, 
4 ? r wed ry. reraverrt,; 44.1.1 1 n 
er. afl-1:r 2 i 4 mt, 0.54.1, jun” +», Law”, U 
Se. Ju j 6.4.4. 10. d le not 0.45. .fteviicih ry. ni forts p. . 
, 25 of nr 8 4 
| , [ 4 J. Pla in ly In , t . 0,74 
Vital T9; ; ' „tert arte, 5. 7 t. I. ia. then. theres p. 73 
124 treu,. ty Þ. 75. 1.21. thus v. this, p. 79. L. 25. 
Pf, 24.9, hat. 14. p09. l. permit, Br onty nn, p. $3. J. zo. Tay.vnem v, 
i +. Ls, com 4, p38. !.2. dele tha, . 10. pert ty. permutres 
5. 8.1.4. 4 Win Wu e. g J. 1.20, Ewrrs yr, Eu, p. 94. 1.5, on 
7 1 1. 21, Non v Hill. 31. Vier. p. tog. I. 48. 2. Ed. 1. v. 2. Ed. 3.1 
þ. 4 *T vv ge viel 111. J. 40. . eth v. tec iteth, 9 
112 In vil P. 117 H. ro -ngarrim yr, nolenguinunt,t.45. 
0 9. 414. 0.44. „. Cofα² Airy, J. 1 ot ut Eh, 20, t uus, 
7 * * . 
F uro. 1.37 „. 1 13. tonds. told, pits. J. 11. 
I WAL 3 9 P-\ ls. . H. J. f. 14. Ul. 4 2127 
1 1 
ft n ta be erte, p. 1 . 26. Girl * 1, Hel dom 
1 / J. 22. 1:170otts gor! p.121. 7.2, ont 1. 0u5 ht, J. 13. t y pou, 
117. Itasrthe word 19. J. wc by KC to hn, p. 141 
(42, MM nes. Amin, p. 148 5 1 „ p. 142. . M. at which v. 
A . . 1.5, v. Stutle en, p. 181. J. . K. „ R/. 152. f. . detel, p. 104 
/ nr. exe wor, pris. 1.5. dele all ain, p. 150 r. by pa 
ral, 1 2+, „p.161 1.17 are nat nuns, p. 172. 6.44. Br Bury J. . 
Co cheery, Concoticr, e. 175. I. 29. v. b „5.1 Lit, fit v. be, 29. proved 
„. pra) Q,p.178.1.5 „ 404 Pratt, fp. 1%. . en cet ant, p. 124 426. 
111, / * vun „. 195 1 Le wy, p. go ? 4. 4. 5.203 
. te. unn er. in arabic, l. i . n , . t. „ } p.04. 4c“ 
<2, / Aen. . A K ur! 7 1 16 * 11 n „ p. 205 2 x 
trie 1, . 7 3 „. 210.4.0 | ti 112. I. 21. land aW, pÞ 
41 12, 4ecovery 1, vl ' Hu un, . 21 hab 
/ {t3 * I 10 l Fi / * I 5 113.0 10 Cf 11 * I aomasz 
Word, p. . 1.44. uu. mu. 3. |. 27, Alge. alledeed, p. 225. / 
4A ity, , . 2 . 1.44 Jets,. 291, 6 28, Sint 7. Sees, . als, vecerveld x 
1 1. . 239. f. . 5. Aft, p. 23. J 33. v. Petar the Jay em eie ognſnz, 
238.0. 33.+.13, El. 4. p.2:1. J. 8. ». u dem. 41.1.5 
» „ 6 2 0 i'-1, L. 28. . Bre 5 24 9 * 
Naar 9.7 „on. j 7 lech! 9.5 10. com 1 
Vi. . 1 .. 18. 1, 4 in en theacfeudur, p. 255. J. 3. „. evicted, 
p. 258. I. 12, Ale w,. 2 7. Jo. v. a Aue, 263, J. 18. life tro him in 
the conv lice for, p. 270. 1.19.1, Ne. % 273.1. 12. Altham, p. 274.1. 3. 
Lat) } 22. 1 rm. "rail p. 10s. 1.32, „ Bench, p. 313. 1.10 


. foyer en p. 4171.5 3.0. r, Kinohimnill, p.z20, l. 11. v. Aldermants,p.32e. 1.34. 
far y, %%, p32 5.0.7, cawe v. Cair, 1.23, cut v. not, p. 325 19, . might grant 
common, p.330. J. f. all y. ill, p.331. J. 4. imbating v. ching, p. . 1. 29. 
7. then mikey 2 Leit for years coding ro the Sta ute, p 322. 1.5. after v. 0 
S A. L.9.v. danghrers were the, p.347. I. I. under v. to flavier, p. 360. J. 14. 
url v. Vic p. 3c. J. 14. tot, v. Ap. 5.8. J. 23. have r. loo, p. 359-1. 34 r. 
Shell ba, p. 381. J. 1. Frfhng v. ceafing, p. 318. 1. J. . Herm m Attotm, 
p. 373-1. J. v. capient, 2.382, I. 4. tte then, p.38c. 1 N. v. leſſee, J. 47. 
mark-d . mate hd, p. 18g. 1.35. tenant humſaiſ v. land it ſelf, p. 391. J. 17. ſit r. 
ut, p.392. 1. 9. . une, I. g. dele by, 1.38. will / w. p. 30 4. I. U what yr. that, 
p. 3974.2, oe part, . 15. dele with, p. 40 . 13. „ coyrnamed ,{.25.v, man 
tainab'e, p.403.1.2 v. aud i d or make, p.440.1. £3. rv. upon him the office, 
J. penult. r. count, p.405. 1.16. r. pre em, p. 4071.1. then r. them, J. 8 ity, 
„ Was, p.412. 1.6, „. wherefare, p. 413.1. 33. $. Co. v. 4. 09 


n 


— —————— > 


r. Aer, 7.1 ume * ung to, . %. 4 Tennys . Temp, p.425 28 
N tar, pat 4.3, put . plant, p. 47. J. 28. propruzn v. propria, J. 4. 
| text -. tent b. %% 111, b nus „p.. 1.12, v. who were treats, 
. 32. del: all, p. 432.1. ! 1.445. J. 37-1. Durglariam, p. 439. J. 33. 
m Loro, (313.1. he 1 . +41. 1.35. r. no hue, p.444. 1.5. . Kun 
ed, 6.445. J. . fern ten,. 4470.48. r. Wes & non, p. Act. I. g. 
lea lit, p 453. 0.22 Rus. 4 + 27, into r. unten, p. 460. 
J. 38 app*4. v.neptal, p. 4 [ [ 1 Þ 484. J. 25. r. 19 H. 
5. 28. J. 29. ue. vic, p. 45s Ln. th liranee, p. 455.01. 27. and notes. 
Ir, del. » 8.457. 0.37. mv, tor , nba, J. J. dele which, 
. 18. it v. fle „ . 20. he his the hier, f. 8. % 42. . count, p. 411.1. 6. 
dele it i,. 36. r. And per Cur. p.4 +, Baron, p. 453.1. 42 . doch not 
4.3778 


pr, p. 4, Les. maftecinal y, u tial, 8. tg. H. 6. r. H. 3.p. 459. Ls. fave 
. fans, . 12, wit rv. not, 9. 471.1. 29. xemanridtet v. R wler, p. 474. J. 4. 
, p.475. .. coco, 5478. 1.19. . tor the matter it was 
[hel c Hepemem, p. 489. l. 
„ert, p. 497. f. 24. ugtt r. inthe, . 41 l. 3. . 2. H. 6. p. 4905.1. . 
dele aftor, p. $01. I. 42, mh have bereut. had be n. p. gor. J. 18. all do d. 
allow: L, p. (05.1 25.0.0: had n We $14 4.4 it ee Lin r. COVUL p.17 
J. 3. covenar em, L. 10. and n, . c. J. 30 doudt: d r. double, p. $28. 
[ a : } en ry, p. $30. . „ whe ot, Wheretute 6 Flt. J. 4. prefem's 
ſeribertt, p. 535. J. 22.7. 221. port. I. 24. 2 l. . 201. p. $33.8. 15. him - 
mm,. 7. J. It. 28% , . 62. . 14. dele , p.83. I. 18. . and it was 
travetſed, p. 685. J. 2. the lants wihin, he tent with, p. $72. . 21. re'caſcs 
reep. $79. . 285. the fame part .. bur fo» part, J. 30. whether v. where, 
p. 582, J. 35. dane r, gone, p. 520. 1. 14. Hall . itabie, I. 2. teſcurd r.reforvel, 
p. $21. J. 19. picage . poizage, p. J. 27, remove . rent, p. 508. . 34. 
thereupon ry. upon, p. Cog. I. 3). v. buy for what, p. Sto. I. 10. . which was 
Wend, J. 14. v. way J. 31. preter r. partes, p. Gig. I. 14. dele for, p. 
. J. g. dele but, p. t. . . tor the Hamm v. for the Deſendum, p. 558. 
J. 29. heiter. there, 9. 565. . 9. Mi rgaret, p. $55, . 14. 8. . Suwivor 
of then, I. zt. 7. pai.: 83 5 44. 17. 19, mon*ths v. mathe, p. 5673.1. 
», mu-. aq uſt, p. 678. I. 2. C ar v. ſor à year, p.677.1.4. fore Com. 
p. 7. J. 8. K he, p. 7. J. 7. ut. Willoughby, J. 39. a.ienee ry. alien nee, 
p. 697. 0.23. un une v. If; our, p. 539. l. 29. 1. 9. EI. 4. t. p. 701. I. 38. to 
r, at, p. 709. J. 19. petition r. particion, p. 723, l. 19. Robert v. Thuinas, p. 1. 
1. 18. 1. of anv, p. 728, J. 1. thuul! v. could, p. 731. J. 14. dele lay, I. 18. ant m 
„ an not ing p. 738. J. 25, Sur mon. ern, p. 740. J. 3. v. not to the, 9. 
740. J. 45. plrading v. pla, p. 750.4. 11. I. V. v. I. L. I. 28. new v. nown, 9. 
p. 754. J. 18. Herne v. Horne, p. 705. . 47. v. cetty a que, p. 778. f. 13. couid 
V Coun held, p. 750.1. 30. r. M ſutficeth, p. 790. J. 9. & 10. dele 8. T. p. 54. 
1.42. 5. doner, p.795. 1.3. the thir 1 r. the three, I. 15. dele hat, l. 16. „ iin, 
J. 18. . alledged, p. — 23.24. r. did not preſcribe, p. 808. I. 15, balec - 
Bud, p. S0. I. tt. but v. not a, p. 815. . Zt. v. that point, p. $21. J. 38. en- 
exed r, exccurrix, p. 323. J. 1s. wrerelt . iiterruption, p. 23. I. peut, doth 


| fayy, it is not{ 4, p.825, 1.34. he v. the, p. $30. I. 33. r.traverſable, b. 841. 
1. 3. cur ing v. Curtny, p.843. I. 18. received v. recovered, p. 845. 1.21, ht, 


ptuno H. 5. 5. 4. J.. dele the, p.418. ,. ,p. 415. l. i. 


p. 49. 1.45. prop-ner /. proptrr, dele aw] in de proper H. p. 865. 7. and v. or 
9. 889. l. 21. r. did not pray, p. $70. J. 1. v. apud D. in, I. 23. travers r. trover, 
p. $78. J. 39. conceived /. d is to be mtewled, p. g. I. 39. revert re mum . 
p. $82. I. 24. wnhth- r, to the, p.834. J. g. Wurr thy r. whereof, 5. 88g. J. 27. 
32. & 37.09 42. & 47. releaſes r. rcliefs, p.88. 1.24. dele thr, p.8g0. J. 20. 
20 „. 2, p. $93. I. 14. r. remain*! from 17. lan. p. 894. J. 7. d-fendart . Sore 
1-ant , habuit v. habeo, p.899. I. 9. where r. Wheteſhe, . 02. 1.43. N hangen 
. exchange, p. $03. J. 4, remainder v. render, f. 12. tent v. ENT, I. 54. 1. 
theſe exceptions, p. $07. J. 34. dele there, p. u. J. 24. which is . that it iz, 
p. 914. J. 14. rd v. thewen, J. 21. v. lay nu lor, 4. pt. abaicd u r. dual 
10417 it, = pi5. 4.42. H. 8. 3. 7 8. H. 8. 


enen 


. 225 ” wi4 
27 - bh 
; : P * 5 js 1 
= TIA 5 ws 2 1 
"a IT ISC> x 
. . 


Termino Hillarii, viceſsimo quarto 


ELIZABETHA 


In Banco Reginæ. 
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Foſter & Peacock verſus Jo. Lennard, Int' Hill, 23, rot. 393. 


Ita chment upon Pꝛohibition againſt the Defen- 
dant kermoz ot the Parſonage of Sevennoke in 
Kent, fo ſuing fo2 Tithes of great TWood, by 
the name of s lva cædua, againit the Statute of 
45. Ed. 3. the Defendant pleaded that fo2 300. 
wads of the {aid Trees, they were of Birch, 
ot which by the law he aught to have Tithes as 

* 8 Silva cxdua; and as to the reſt, which were of Oak 

and Eim , they Were under the growth of = and up⸗ 

on the firſt it was demurred in Law, and upon the ſecond lea 
they were at iſſue. And after 1 — upon the firſt oint by 

Clerk and Weeks of the one ſide, and by Fuller and Tanfeild of the other, 

it was adjudged tfo2 the Oefendant , that he ſhall have Tithes 

of Birch, fo? Birch is not ſuch Wood as the Statute intenvs 
by the name of groß boys, fo; it is intended of ſuch Mood as 
ſerveth fo2 building, and other uſes of a high nature, and not one- 
ly fo2 fuell, as the nature of Birch is; and of Dak and Elm cut 
down befo2e the age of twenty years „ Tithes ſhall be paid; fo2 
untill that age they are not of Tuch value as the £20 regarvety 
fo2 the purpoies afbꝛeſaid; and — as to the Birch it was 

Awarded he ſhould have a conſultation, he having entred a non vult 

ulterius proſequi fo the reſidue, æc. 


The Biſhop of Norwich verſas Prickett. 
Rion de ſcandalis me gnatum, bꝛought dy the Platntiff fo2 theſe falſe 


and ſcandalous woꝛds, viz. You 
have writ a letter to me which 1 have to ſhew, which is againſt the word of 
againſt the Queens authority, and to the maintenance of ſuperſtition, and thar 
Iwill ſtand to prove againſt you. And they were at iſſue; and at the trial 
at the niſi prius the Defendant u he ſpoke the _ , 


(1) 


(2) 


Termino Hiliarii, viceſsimo quarto 


(3) 


(4) 


whereupon a Writ was Awarded to enquire of damages, which 
were found to 500, marks, and at the day in Banke the Court was 
not adviſed to give judgement, and the parties were avjouried ; 
and afterward,upon good deliberation, it was Awarded that the 
Biſhop ſhould recover the 500. marks, and eight A toꝛ 
coſts ; and afterwards the Biſhop releaſed part of the Coſts : 
_ „this Caſe was taken out of the Recoꝛd which was entred, 
III. 24. rot. 39. 


Boxes Caſe. 


A Cttonfo2 theſe wozds , Thou art burnt and haſt the Pox, and after 

Cerdict it was alledged that the Action doth not lye, fo21t 1s 
not ſaid he had the French Pox , but it may be he intended the Small 
Pox; and f62 ſaying that he had the Pox generally, no Action lieth. 
But Wray ſatd the Action lieth, fo2 when it is (aid, Thou art burnt 
and haſt the Pox , it ſhall be intended the French Pox, whtch uſually 
cometh of burning, and it was adjudged toz the Plaintiſt. 


Foſter verſus Pitfall. 


ji firmz, The Cale was, that one Brooke Deviſed Land to 
his Wife Jntail, the remainder over to another, and dieth; 
the Wife with her ſecond Husband aliens this Land by Fine and 
dieth; the queſtion was, if the ſon of the keme may enter upon this 
alienation, by the Statute of 11. H. 7. And all the Juſtices held 
that it is directly within the woꝛds of the Statute, fo2 that goeth 
to all Eſtates, Intail, oꝛ fo2 Lite, of the Lands of the Dusband, 
92 given by the Anceſto2 of the husband: But Wray, Clench , ann 
Gaudy held, that this Caſe is not within the intent of the Statute, 
fo2 the Statute is only intended of Lands given by the Hus band 
10 his Anceſtoz, fo2 the advancement of the (dite; and altho 

this Caſe is within the woꝛds of the Statute , yet it not being 
within the intent of the Statute, the Statute doth not extend ta 
it ; and vouched Eaſton and studds Cafe in the Comment', and 
the remainder of this Land is limited to a ſtranger , and ſo ſhall 
not be intended to be fo2 a Joynture , where no inheritance is re- 
ler ved to the*Baron 02 his heirs ; and the meaning of the Statute 
is, that the ſhall not pꝛejudice the heirs of the Baron, that the Land 
ſhall not deſcend to them; but here, upon her alienation nothing 
reverteth oꝛ deſcendeth to the heir of the Hus band, and ſo is clear- 
the of the Statute ; Nota, that 21. Eliz. It was adjudged that if 


e Baron be ſeiſed of land in right of his Tite , and they levy a 

tne, and the Conuſee grants a Rent to them Intail, the Baron ha- 
ving iſſue dieth, the feme alieneth the Rent, this is out of the 
Statute of 11. H. 7. fo2 the Rent cometh in lieu of the Land, 


The Lord Norrice verſus the Marqueſs of Wincheſter, 
E Rror tu Reverſe a common Recovery had by the Anceſtoꝛ of the 


-- Lowd Parqueſs againſt Lionel! Norrice, who was Tenant In. 
tail, the remaſnder to the Plaintiff. The Defendant pleads a 
Releaſe of all Erro2s by Tho. Chapipan the laſt Uoltchee , and the 
common Uotichee, and demands Judgement, xc. Plowden fo2 the 
Defendant argued that all the burthen lietl upon toe 1a 
1 | CItuchees 


9 
I 

5 

/ 

: 
£ 

* 
6 
; 


oe time limited by the licence, and have iſſue, 


ELIZZABET EHE, in Banco Reginæ. 


Couchee,fo2 he is to male recompence to all, and therefo2e he is to 
being Erro2,t fo he may releate Erroꝛs, æ bar all others; and io it 
is adjudged 17 Ed 2. Error 90. Blit all the Jultices reſd bed the contra, 
ry,fo2 the common Coucyee is put in onely to2 tozm, aud in truth 
he renders nothing; and therefoze it is againſt reaton that his Re: 
{eaſe ſhould bar others that have the lots , and are entituled to 
have remedy by the reverſal of the Judgement. Gaudy, if Execu⸗ 
tion be Sued agatuſt the common Uouchee , lo that he renders in 
value, then upon ſuch an Averment, the loſs lying unon him, his 
releaſe ſhall bar the others,quod Wray conceſſitʒ buthers he — 
nothing, and there foꝛe ſhall releaſe nothing; and they all agreed 
that the Caſe of 17. Edw.2. was not Law, and it was adjudged that 
the releaſe was no bar. 


Greens Caſe 


E Jectione firmz. The Caſe was, a P2ebend let Land to Greene fo2 
Lpears rend2ing Kent, and a re-entry foꝛ non-payment; the 
Rent was demanded and was not paid , and twa days after the 
Leſſo2 receiveth the Rent of him, and makethhiman e 
by the name of his Fermoꝛ, and if thts Keceipt doth bar him of his 
re-entry , was the queſtion; and it was clearly retalved that the 
bare receipt of the Rent after the day was no bar, fo2 it wasa 
duty due to him; but a Otffrefs fo2 the Rent, o2 288 ok the 
Rent due at another day, was a bar, fo2 thoſe acts do affirm the 
Leſſee to have lawful poſſeſlion;fo if he maketh — 3 
with a recital he is his Tenant ; and in this Caſe by m 
his Fermoꝛ, thts is a full Declaration of hig me on- 
—7 — his Tenant, and it was adjudged that the entry was 
nor ia 4 


Tanfeilds Caſe, 


FF was agreed by all the Juſfices in the Common Place, that 
the Hzantce of an Annuity 0p years cannot have an Action of 
Debt fo2 the Arrerages during the term inthe ty. 


Swanns Caſe, 


Ir was laid to be adjudged, that in Covenants perpetual, if th 

I be once bꝛoken , and an Action of Covenant brought, and 3 

Recovery upon it, if they be afterward bzoken, a Scire fac. hall be 

= _= the Judgement, and need not bꝛing a new Writ of Co⸗ 
ena | 


Valentine Hyde verſus Hill, 


Eben ſirmæ. It was held upon evidence, that if Baron and Feme 
Engliſh, go beyond Sea without licence, oz tarry there aſter 

an 

Eh and not inheritable, contrary to the opinion of Huſfey 1. R. 3.4. 


- 
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Eccleſtade verſus Maliard. 


ment, Action wasbzought,and adjudged that the 
A Action did not lie, fox he was not bound topay 
ngto aſtranger to the 


Margatet Marſhalls Caſe, 


E Rror. To reverſe an Dutlary'in petty treaſon, and alledgeth 
that whereas the offence was committed in the Reign of 
Queen Mary, that 1 Elz. a general pardon was made of all trea⸗ 
ſons and felonies,that notwithſtanding 3 Elz. ſhe was waived foz 
this treaſon; and the Court ſaid that the pardon was not general, 
and that they were not to take notice of it, if the party doth not 
take advantage of it; but it was held that ſhe may have a TUrit of 
Erroꝛ upon this matter, becauſe ſhe had no day in Court befoze to 

lead this matter, but always made default; as if one hatha Re- 
eaſe toplead, and upon a Scare facias he is returned nibil, ſo ds 
never had day to plead it, if Judgement be given upon his default, 
he ſhall have an Audita querela; but if he had been returned 


(1-2) and appeared, and did not plead it, and Judgement is given, he 


hathno remedy upon the re eaſe, 
The 


— 
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The Lord Montague verſus Sheppard, 


122 J Is held op the Court, that Tenant by Copyof (3) 


Court Roll cannot e Common Law take Trees fo2 
Houſe-boot, Þedge-boot, and Cart-boot,#c. as Tenant fo? life 02 
ears may do which have an eſtate certain; but a Copyholder 


hath not this liberty, except by ſpectal cuſtom ; and ſuch cuſtoms 


are in many Mannoꝛs, and are good. 
Vaſt verſus Gaudy. 


Do Upon an eſcape againſt the Defendant Garden of the 


arſhalſea, fo2 ſuffering T. B. which was in Execution at 

the | 6 — ſuit, to eſcape : Che Defendant pleads, that he did 
not luffer him to eſcape ; and gave in evidence, that the ſaid T. B. 
bought an Attaint to Reverſe the Judgment; and upon his pꝛay⸗ 
er, the Court did bail him, that he might p2oſecute his Attaint 
Cum eſſectu: But this bail was not entered upon Recoꝛd. And it 
was held by Wray, and the other Juſtices, that the Evidence was 
good, and that the Juſtices by their Authozity, may Diſcharge the 
party of the Execution, and do it upon good conſideration ; and 
the Juſtices uſe to command. the Barſhal to bzing the pꝛiſoner be- 
fo2e them to their Chambers, and it is a good diſcharge fo2 him: 
Fo2 the Marſhal, of himſelf, cannot ſuffer the p2iſonerto go out 
of his houſe by Baſton 02 otherwiſe ; but by the command of the 
Juſtices he may remove htm, although it be to another County; 
and it is no eſcape, and the eſcape tuppoſed here, is fo2 letting 
him to go by bail; which is the act of the Court, and not of the 
Marchal, and may well be given in evidence. And Wray ſaid, that 
on Execution tued after Uerdic, although the ry ſuesan 
ttaint, the Court —— doth not bail him, fo2 dict is 
intended true, till reverſed; but ſometimes the Tuftices upon 
good conſideration will bail him: And here although the bati be 
not entred, yet the Plaintiff fo2 his benefit may cauſe it to be 
entred, and then he may have a Scire Facias upon the bail, anu ſo 
is not at any miſchief ; and afterwards the Plaintiff was non- 


ſuited. 
The Counteſs of Suſſex verſus Wroth, 


T Caſe was, Land was aſſured by the Earl of Suſſex, by 
Act of Parliament, to his TUite fo2 yer Joynture, the Re- 
verſion in Fee to the Earl, of the anno? of Buraham, with a Pro- 
viſo fo2 the Earl to make Leaſes fo2 One and twenty years , ren- 
dering the ancient Rent; the Earl makes a Leaſe fo2 One and 
twenty years, rendering, æc. and —— - end of it makes an- 
other Leaſe by Jndenture tothe Leſſee fo2 One and twenty years, 
bearing date 30 Marti, to commence at Michaelmas following ; and 
it was adjudged a void Leaſe, becauſe fo2 the time it is a Leaſe 
in Revertion ; and if he might make a Leaſe to commence at 
Michaelmas following , he might make it to commence Twentp 
pear after, andthe Statute intended not to 1 him that liber 
p; and it being a liberty and power, it muſt be ſtrict , 
and the Land was aſſured to the Counteſs fo2 her Joynture, 
which is favored in Law: And if the Earl might make Leaſes one 
after the other, ſhe ſhould never have benefit of her Joynture ; 
which the Statute did not intend, V.s. Co.33. 3 
ermioo 
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in Banco Reginæ. 


Edward's Caſe. 


( LCtion fo2 theſe words, Jo. Edwards did wrap Gun- 
: powder in a peece of Tow, and laid it under my Window, 
and put fire to it, minding to burn my houſe. Wray held 
that the woꝛds are acionable ; fo2 by ſuch 
Speech the Plaintiffs good name is impatred: 
ſo to ſay , He lay in wait in the High-way intending to 
murder me. And the Plaintiſf had Judgment. 


Dorrell verſus Collins, 


E Jectione Firmz. pon not guilfÞ, the Jury found that the Maſter 
and Schollers ofthe Colledge of Sinkford, were ſeiſed in the 
time of H. 8. of the Banno? of Hodley, of which the place, #c. ts 
parcel, and let all their Lands in Lambetwrſt (except the Hannoz 
of Hodleyin Kent and Suſſex) to J. S. foꝛ years: And they further 
finde, that the Maſter and Schollers had no other Land in Lambe- 
hurſt then the ſaid Marnoꝛ. The queſtion was, if the Mannoz 
paſſeth by the Leaſe? And all the Court held, That it being found 
they had no other Land then the Sn, the Exception is vold, 
becauſe it goeth to the whole thing demiſed ; otherwiſe of an Ex- 
ception of part. But an Exception was taken tothe Declara- 
tion, becauſe the Plaintiff conveyed his intereſt by an Admint- 
ſtratoꝛ, to whom the Archbiſhop of Canterbury did grant Admini- 
ſtration of all the goods of the Leſſee in Kent and Suſſex : but doth 
not ſhem how the Archbiſhop granted it, either as O2dtnary, o2 
by his P2erogative ; and this was held by all the Court, amate- 
rtal Exception, But it was afterwards alledged, That all the 
Preſidents in this Court , and in the common place, were ſo in 
general, without ſpectal chewing how; and fo2 that they would 
not change the Pꝛeſidents, they diſallowed the Exception. And 
fn this caſe it was held, That if an —— — doth grant 
Omnia bona & catalla ſua, a term which he hath as Ad mi niſtratoꝛ, doth 


not paſs, fo? it is not ſuum, but he hath it in right of the Inteſtate: 
But ik one hath a Leaſe as Executoꝛ oꝛ ＋ 1 e 
Yanno? of D. and he granteth all his right and intereſt in the 
Munnoꝛ, the term whichhe hath as Erecutoz, æc. dot * 

he had no other right in it, and his intent is to paſs 
general woꝛds it ſhall not paſs. 


S, fo? 
t; but by 


Teatꝰ 
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Teat's Caſe. 


D upon an Obligation. The Condition of the Obligation 
' was, That if the Obligoꝛ deliver to the Plaintiff an Obit- 
gation, in which he was obliged to the Defendant, befoze ſuch a 
day, that then, ec. the Defendant ſueth the Plaintiff upon that 
Obligation, and-recovereth, and afterward, and befoze the dap, 
he deltvereth the Obligation to him: The queſtion was, if this 
were a perfo2mance ot the Condition? Wray, and the other Juſtt- 
ces held it was not; although the woꝛds were perkoꝛmed, yet the 
intent was not perfo2med : Foꝛ the intent was, he ſhould have 
the Obligation fo2 his diſcharge ; which is not by the delivery ot 
it at the day, foꝛ it is transferred in rem judicatam: And notwith⸗ 
—— _ delivery of the Bond, yet he may have benefit of the 
Judgment. 


Shelton's Caſe, 


T De Caſe was: Leſſee fo2 years grants his term by Deed, 
and ſealeth it in the pꝛeſence of divers, and of the Grantee 
himſelf; and the Deed at the ſame time was read, butnot de- 
itvered, noꝛ the Grantee did not take it, but left it behinde them 
in the ſame place: Pet the opinion of all the Juſtices was, That 
it was a good grant; foꝛ (pe parties came f02 that purpoſe, and 
perfo2med all that was requiſite fo2 the perfecting it, except an 
actual Delivery: But it being left behinde them, and not coun- 
termanded, it ſhall be ſaid a Oeltvery in Law. 


Anonymus, 


A Copyholder in Fee, marrieth a Woman-Seigniozeſs of the 
Manno?, and after they ſuffer a common Recovery, which 
was to the uſe of themſelves fo2 life, Remainder over: And it 
was held by Anderſon, Meade, and Periam, that the Copyhold was 
extinct; fo2 by the recovery the Baron had gained an eſtate of Free- 
hold, but they all held that by the inter⸗ marriage it was onely 
ſuſpended: And Meade ſaid it was adjudged in Newports Caſe,That 
i 5 8 takes à Leaſe ot the anner, his Copybaldis 
xtinct. 


Tunbridge's Caſe. 


11 fo2 taking his Hozſes ; the Dekendant 222 fo2 
Damage-Teſant, the Plaintiff replieth, That befo2e the Trel⸗ 
0 ſuppoſed, ct. he yoked the Dozſes, and tied them to the 


Ilough, and the Defendant untied them, and took them, ec. 
nd the opinion of the Court was clearly , That he may well 
nh they are an entire 


ſerver them fo2 Damage-Fefant : Fo? althou 
. Diſtreſs 
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Bennet's Caſe, 


£5; Ovenant. The Caſe was, 4. did covenant with B. to 
5D make ſuch Aſſurance as his Counce? ſhowd vile; 
A the queſtions were two: Firſt , Jf B. muſt give no: 
z tice ; ſecondly, *. notice was erent 2h TH. 


Court held clearly, that B. muſt Re notice 

Alurance, fo2 otherwiſe A. do not know is aan 

viſe; and B. is not onely to ſhew him the aſſurance that 

make, but is to permit him to read it, and fo go to his own Coun 

cel to conſider it, and A. is to have convenient fime ater th the 

Aſſurance ſhewn to him, to perfect it. and the Low Anderſ6n fatd, 
That if B. Himſelf doth Deviſe the Aſſtirance, and make it, A 18 

not bound to perto it, fo2 he is onely tu make the Aſſurance , 

that the Councel of B. ſhall adviſe, and not that which B. himſetf 

ſhail deviſe, and it is a good plea, that concihum non dedit adviſamen- 

tum, 6 H. 7. 

Nota. Anderſon ſaid, That if one deviſe Land to J. S in Fee 
and after by the ſame ill deviſe that Land to J. D. foꝛ lite, ho both 
parts of the Till ſhall ſtand; and in conſtructton of Law, t the de 
viſe to J. D. ſhall be firſt. So if a deviſe be to ].S. in Fee, aud 


afterward in the ſame Til, the Land be deviſed to J. D. in Fee, 


they are Joyntenants. And Meade ſatd, That Caſehadbeen ng 
moved, and always ruled; that the deviſe is good to them 
and they ſhall take as Tenants in common, o2at leaſt as 3 — 
nants. And Anderſon ſaid, and it was a greed by the whole 

That if a Termo? deviſerh to 1.5. 0 n much of his term as hall 
be arrear at the time of his death; this is a de viſe fo2 ſo 

ofthe term as remaineth at his death, and the Ei in drooke {8 


Clay's Caſe, 


A Wat of Partition he Part arded, the Court was intoꝛmed 


at the time of the Partitionmade, the Sheriff was not 
nthe Landin perſon, as he igto e, [and it r= 
1 Wait thould not be 1 


o 2 of Meade, Windham 20 eam be At bert 
Age 
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(4) 
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Cnder-Sheriff, and he confeſſed, that he was there, but not the 
ﬀ himſelf ; and thereupon the Tut was ſtayed, and a new 
ut awarded: And they held the ſame Law was! in all caſes 
where the woꝛds of the Tat are, That the Sheriff ſhall go in his 
own „das in an Accedas ad curiam, Waſte, Rediſſeiſin, if Excep- 
tion be taken at Bar 4x return of them be received: But 
if the Sheriff in ſuch TUzits returneth, That he was there in 
per perſon , and this return be received, and the Tait filed; 
then the Court cannot examine it, fo2 the return is good, and 
the party can have no Averment againſt the Return, no2 can 
have Error. And Meade (aid, he had ſeen it ſo ruled as here, 


Nota. Snagg Serjeant, moved this caſe. An Abbot and Co: 
vent by Deed indented under their Common Seal, granted to 
Baron ũnd Feme, being Tenants to? years in poſlelsion, that they 
hall have the Lands fo2 their lives; and granted further by the 
ſame Deed, That after their deaths, their childꝛen ſhould have 
the Land fo? fozty years; the queſtion was, if the childꝛen rake 
any benefit of this Gꝛant, not being parties to the Oeed ; and by 
the opinion of Meade, Windham, andPeriam,Clearly, they ſhall take by 
way of Remainder, although there be no woꝛd of Remainder in 
the Deed; and as a Remainder they may take, though they be 
not parties to the Deed. 


Nota. Snagg moved this caſe, and demanded the opinion of the 
Juſtices in it. J. S. with a Hun at the doo2 of his houle, ſhoots at 
a Fowl, and by this firethhis own houſe, and the houſe of his 
neighbo2; upon which he byings an Action of the Caſe generally, 
and doth not declare upon the Cuſtom of the Realm, as 2H. 4. 
viz, fo; negligently keeping his fire: the queſtion was, if this 
Action doth lie? and all the Court held it did; fo2 the injury is the 
ſame, although this miſchance was nat by a common negligence, 
bit by miſadventure ; and if he had counted upon the cuſtom of 
the Realm, as 2H. 4. the action had not been well dꝛought; yet 
Conſuetudo Regni eſt Communis Lex. 


Kinguel verſus Jo, Knapman. 


Ebt lipon a Bond: The Condition was, that whereas there 
were divers controverſies between the Plaintiff and Jo. 
Knapman (a ſfranger,) and the ]Ilaintiff and the ſaid J. K. ſubmitted 
themſelves to the Award of John Coxſin, the Defendant bound him- 
ſelf in Two hundꝛed pound to the Plaintiff, that Jo. Knapman ſhould 
perkoꝛm the Award on his part, kt. The Arbitratoz Awarded, that 
e ſald Jo. Knapman ſhould pay to the Plaintiff Thirtv pound, viz. 
wenty pound at Eaſter, and Ten pound at Michaelmas next: The 
Defendant pleads payment of the Twenty pound at Eaſter ; ann 
as to the Ten pound, that the ſald Jo. Knapman died befoze Michael- 
mas: And upon this it was demurred. The queſtion was, if by the 
death of Jo. Knapman, the Obligation was diſcharged? And it was 
argued 8 Beaumont that it mas not, fo2 the Texpound was a duty 
to the Plaintiff which was to be paid, and the Executoꝛ may per⸗ 
koꝛm it, and the Executoꝛ is to pay it, although not named; as 
he ſhall take advantage of a thing done unto, 02 by the Teſtato2, 
Barr. 216. 45 Edw.7. Doltons Caſe in the Comment. 10H. 7. 18. But if 


it 


ow 
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e isnot in their power, it is otherwiſe : as t 
it b fe be 6 ing 0 Oe heir power, e ＋* 


14 Edw. 3. 4. Heal contra. 02 of 
e OAT wana thing collacepal as 19 H. 8. 7 15 Edw. 4 here 
th N- is obliged, is a of the and it is net mate. 


al, though it 3 recuts? to it, 
38 H. 6. 2. 27 H. 8. 16. But on 


all the held 
was foxfeited; but they would not give judgment, becat e 
penalty was great fo2 ſuch a {mall A : ty 


Browne verſus Dauks; 


A Ctic Ction fo 02 woꝛds. Thoa art a Pill — — i thou (7) 
have been ſet on the pillory. 


ment, ry was not ſard, he was let upon the plained Pillopy, 


hap judg⸗ 
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Termino Hillarii, 
Viceſsimo quinto E LIZAB ETH, 


in Communi Banco. 


Fohamb's Caſe. 


m Aſſiſe beingarraigned befoze Juſtice Meade in his 
circuit, and being adjourned to the ſecond Sa⸗ 
7 tirday in Michaelmas Term to Serjeants-Inn in Fleet- 
{ ſtreet; and day being then given to anſwer, that 
Term was kept at Hartford, a day was given to 
the party to anſwer the ſecond Saturday in Hillary 
8 erm; and being now moved, it was held clear⸗ 
wy ly, That the Aſſize was diſcontinued by the not 
coming of the Juſtices the firſt day; and the party is put to a Re: 
ſummons againſt the Juroꝛs, and anew Attachment againſt the 
Defendant, and to begin ot new to arraign his Alſiſe. 


Fitz Caſe. 


Ebt againſt him as Sheriff of Devon. Gawdy Serjeant ſhew⸗ 

ed the truth of the Cale to be, That upon a Recovery in Debt 
againſt A, a Cap ad Satisfaciendum was awarded to Sir Jo. Clifton then 
Sherifi, andatter a new Patent was made to Mr. Kircombe; and 
afterwards, and befoze notice, Sir Jo. Clifton arreſted A. and left 
him in Execution, Kircombe dieth, and Mr. Fitz was made Sheriff. 
and let A. go at large. The queſtion was, if it were a good arreft 
by Str Jo. Clifton ; f02 tf it were not, it was no eſcape? And the 
Court held clearly, that the arreſt was good, and it was an el⸗ 
cape ; fo2 Str Jo. Clifton rematned Sheriff, and is not diſcharged 
of his Dffice, until the new Patent is ſhewn to him, ſo as he 
may have notice of his diſcharge : And if in the mean time be- 
tween the ſealing of the new Patent, and the ſhewing of it to 
him he keeps a County Court, it is good. 


Sir Lewis Mordants Caſe. 
V Emorandum, De was Sheriff of the Counties of Bucks and Bed- 
ford. ks L02D Mordant his Father died, 29 April, tempore Parlia- 
menti, it waS held by all the Juſtices, and the Attozney and Sollt- 
citoꝛ of the Queen, that his Dffice by this matter is not deter⸗ 


mined ; 
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mined ; although he be now a Baron of the Parliament, and that 
he yet remaineth Sheriff, Ad voluntatem Reginæ, Dyers Manuſcript. 


13 Ebz, 
Guy verſus Rand, 


Jectione firmz : The Plaintiff declared of an Tjectment of Dne ( 4) 
E hundzed Acres of Land, and ſhewed his Leaſe in evidence 

onely of Fo2ty Acres; and it was laid he had failed ot his Leaſe,fo2 

there was no ſuch Leafe, as that of which he did count. But it 

was ruled, to be good foꝛ to much as was compaiſed in his Leaſe , 

and fo? the reſidue, the Jury may finde the Detenvant not guilty, 


| Wrenches Caſe, 


r=: upon an Obligation: The Condition was to ſtand to the (5) 
F arbitrement of J. S. of all Cauſes then depending, ſo as the 
J Award be made befo2e, cc. in waiting, The Defendant pleads na 
b Arbitrement : The ]Ilatntiff ſhewed, that J. S. did Award, æc. that 
the Plaintiff ſhould releaſe to the Defendant an action of Account 
then depending, and fo2 that the Defendant ſhould pay to the 
nes Ten pound; and this was delivered in wziting, ec. And the 
efendant had not paid, c. Iſſue was taken upon the Arbitre- 
ment, and found fo2 the Plaintiff: And plowden moved in Arreſt of 
Judgment, that the Submiſſion was of all Actions then depend- 
— etween them, and the Award was, That the Plaintiff ſhould 
releaſe an Account, then depending; which is to be intended at 
the making of the Award, and not at the time of the Submiſſion, 
and ſo piainly out of the Submiſſion ; and ſo no good Arbitre- 
ment. And the Court commanded Judgment ſhould be ſtald, till 
the other party anſwer it. , 


Flowerdew Set jeant moved this caſe. a Pꝛoces iſſued againſt 7.5. (6) 
to arreſt him, he keeps his houſe to ſave himſelf from arreſf, and 
afterwards goeth out to the Market, and to other places; and 
when he hearcth again of a new Pꝛoces out againſt him, he keeps 
his houſe, and afterwards goeth at large ; the queſtion was, if 
were within the Statute of Bankrupts. And all the Court held 
he was not, becauſe he uled to go at — 7 and it might be, that 
his Neben would not pꝛevent the ſerving of the Pꝛoͤces; foꝛ he 
might be met withal unwittingly, 


Lawrence verſus Netherſale. 
"ts The Sheriff returned in the Common Bank, that the (7) 
Defendant was attached per Cattalla ad valentiam Ten pound ; 
and it was adfdged a vod Return: Fo2he ought to return, that 
he was attached by one Beaſt oꝛ Chattels certain, and name 
them, ſo that they may be fozfeited ; fo2 upon ſuch general Re- 
turn, none of them can be fozfeited. 


Anonymus, 

F one taketh Trop petit Diſtreſs fo2 Rent, and after taketh an- 
Lotber Oiſtreſs fo2 the ſame Rent; this is not good: Foz (8) 
cannot avow two Diſtreſſes foꝛ the ſame zf02 it was his 
that he took not a better Diſtreis at the firſt : But Nota, in the f. 
Buldrele of the Alſiſes, it is ſatd, That if there be nat ſufficient 
Diſtreſs when he Diſtrained, he map diſtrain again. 
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Termino Paſchæ, 
Viceſsimo quinto ELIZABETH, 


in Communi Banco. 


Hawley verſus Simpſon. 


Ebt upon an Obligation; the Condition was to pay 
at oꝛ betoꝛe the 29 of September next, at ſuch a place, 

Ten pound to the Dbligee. Jt was held by 
Court, That if the Obligoꝛ tender the money tt 
28 dap of September, at the place, and the Dbligee is 

> a not there to receive it, it is a void tender; to2 the 
tender is to be the laſt day: But if the Obligoꝛ meet the Dbligee at 
the place, befo2e the day, and he then tenders it; this is ſufficient, 
and the Obligee ought to receive it. 


Sir William Drury's Caſe, 


J S. makes an Obligation, dated and delivered the firſt of May; 
* and upon the firſt of June following, the Obligee maketh a 
Releaſe to the Dbligoz, bearing date the firſt of March, and de- 
[tveren the firſt of June; by which he releaſeth all Actions Ab origine 
mundi until the date of the Releaſe : And all the Juſtices were of 
opinion, that the Obligation was not releaſed, 


The Earl of Bedford's Cale, 


Res The Defendant made Cogniſance as Bailiff to 

Earl of Bedford; whereas, in truth, he was not his Bailiff, 
but took the Diſtreſs againſt his will. Jt was held, That 

Plaintiff cannot traverſe, that he was not his Batlift, foz2 it is 
not iſſuable; no2 can the Earl dilavow it, fo2 he is not party: no2 
can the Earl have an Action upon the Caſe, 1 he is not dam⸗ 
nified : But the party whoſe Cattel are taken, op being an A 
onof Treſpa taking his Cattle; and if the Defendant juſtt- 
arty a im he may ſap, De ſon tort demeſne, & ſans tiel cauſe, and 

puniſh him. 


Braerton 


—_— 
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Bruerton verſus Rainsford. 


J S. maketh a Leaſe fo2 years, to commence after, the death of 
* a Tenant fo2 life, oz atter the end of a Leaſe fo2 bears in be⸗ 
ing; an Eſtranger after the death of the Tenant fo2 life, o2 the 
end of the Leale, enters by Tort. It was agreed by the Court, 
That notwithſtanding the Entry, the Leſſee may grant over his 
Term: But if he had entred, and - 4 afterward put out, he 
cannot grant his Term till he re-entreth, 


The Lord Cromwel werſws Andrews, 


A Traint, It was agreed by the Juſtices, That if there be Leſſee 
fo2 years rendering Rent, and fo2not payment a Re entry, 
and he payeth the Rent befoze the day to the Leſſo?, and hath his 
Acquittance , and at the day when the Rent is due, the Leſſo2 de- 
mands it, and none is there to pay it, the Condition is bzoken ; 
fo2 the payment befoze the day, is not a payment of the x 
but of a.ſtim in grofs: Secondly, Jt was ruled, That where a 
Leaſe is made rendering Rent at Michaelmas, between urs 
of one and five in the afternoon, and a Re-entry, #c. The Leſſoz 
cometh at the day at two of the clock, and continueth demanding 
till Five, and the Rent is not paid ; he may re-enter, although 
e was not there at one of the clock , when peradventure the 
eſſee was there, and tendered it. 


Nota, It was held percuriam,That if one lets a houſe rendering 
Rent, and fo2 not payment, #c. it is not ſufficient to demand 
the Kent at the doo? of the houle, ik it be open; but the Leflo? 
muſt enter into the your, and there demand it: So it a Leaſe 
be made of Land, the Leiſoꝛ muſt enter into the moſt notozious 
place of the Land, and there demand tit, Ex relatione Fountaine, in- 
certi temporis. 


Ro, Higham verſas Baker, Int' Trin 22. Rot, 640. 


NR The Defendant 'avows foꝛ Oamage-feaſant: Upon 
a ſpecial Aerdia, the caſe was. Thomas Higham, the Father of 
the Plaintiff, was ſeiſed of a Meſſuage called Maſcals, to whichno 
Land did appertain ; and being poſſeiled of a Ferme called Jaques, 
to which a hund2ed acres of Land did appertain, purchaſeth the Fee- 
ſimple of Jaques, and let the ſald Ferme WW ues, and ſixty 
acres to it belonging, to Wakefield ; and occupt e other fozty 
acres with Maſcals, by the ſpace of ten years; and by his Mill de- 
viſeth all his Ferme, called Jaques, andthe Land to the ſame be⸗ 
longing then in the tenure of Wakefield, to his wife fo2 life. And 
deviſeth further by theſe woꝛds. Item, I will, that it, and all the reſt of 
my Lands thereunto belonging, whereſoever they lie, ſhall remainto my yo 

ſon Robert, and tothe heirs of his body, after the death of — 
devileth further his Ferme, called Maſcals, and the Lands to the 
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ſame belonging to Alice his wife, and the ſaid Robert, fo2 payment 
of his Debts, and perkonnance of his Legacies ; and that atter 
the death of his wife, all the ſaid Ferme called Maſcals, with the 
Lands to the ſame belonging, ſhall remain to Robert in Fee, And 
it was averred, that the Pebts and Legacies were paid, and the 
taking was in the fozty acres, which were occupied with Maſcals : 
And the Juſtices held clearly, that by the firſt part of the Will, 
the wife had nothing in the to2ty acres; fo2 the deviſe to her was 
of the Ferme of Jaques, and the Land to 1t belonging, then in the 
tenure of Wakefield; although he faith afterwaros, Thar it, and the 
reſt of the Land thereunto belonging, whereſoever they lie, ſhall be to Robert 
my ſon, &c. after the death of my wife. Admit that the foꝛty acres 

all be ſatd to pertain to Jaques, yet the wife ſhail take nothing in 
them by implication, and Robert ſhall have nothing in them, du⸗ 
ring the life of the wife ; but the eldeſt ton ſhall have them by del⸗ 
cent, during her like; and what ſhe thail have, was erpꝛeuy De- 
viſed to her vefoze, and ſo ſhall not have uny moꝛe by tmplication : 
And Meade ſaid it was adjudged in Glover and Clatches caſe, upon that 
reaſon, That where a Oeviſe was to one, and the Heirs⸗males of 
his body; and if he died without iſlue of his bobp, Liemainder 
over : I he died without Jüue, male, having 3ſtue-female, ſhe 
ſhall not take by implication. And Anderſon tad, he heard Sir 
Anthony Browne xule this caſe , That where a man deviſed Lands 
to his wife, and de vilſed other Lands to a ffranger after the death 
of his wife, ſhe ſhall not have thoſe Lands by implication: Foz 
when any thing was given by erp2eſs 190233, it ſhail not be intend⸗ 
ed, that the Deviſoꝛ intended the other Land by implication ; fo2 
it is to be ſuppoſed, if he had ſo intended, he would have given 
it betoꝛe expꝛely. And Anderſon fatd, the fuzty acres cannot paſs 
by the firſt part of the Till to Robert, fo2 the foꝛty acres were (e- 
vered from Jaques, and conjoyned and occupied with Maſcals. And 
at this day nothing was ſpoken to the ſecond part of the Tull, fo2 
the Serjeants onely recited the firſt part: But at another day the 
RKeco2d was read befoze them, and all the matter then appeared 
as it is at firſt recited, All the Juſtices held, That it appeareti 
by the latter part of the Till, that the Teſtato2 did never inten 
to paſs theſe foꝛty acres, as parcel of Jaques, blit he reputed them 
parcel of Maſcals. And Anderſon ſatd, That Land ſhall paſs as per- 
taining to ahouſe which hath been occupied with it, by the ſpace of 
teno2 twelve years ; fo2 by that time it hath gained the name of 
parcel o2 belonging, and ſhall paſs with the houſe by that name in 
a Citi 02 Leaſes, cc. And here by this ſecond part of the Till, 
the wife and Robert have a Joynt-eſtate till all the Debts and Le- 
gactes are paid; which being averred to be paid, that eſtate doth 
ceaſe, as it was lately adjudged in the Queens Bench: And when it 
is limited over, that Robert ſhall have it after the death of the 
like, the Wife ſhall have the entire eſtate fo2 her lite; and after 
her deceaſe, Robert ſhall have it in Fee, andafterwards Ivement 
was commanded to be entred fo2 Baker, the Avowant, (who had 
married the TUife) to have Return; — the Feme by the ſecond 

efo 


limitation, hadthe entire eſtate ; and in acres, the taki 
was ſuppoſed, PE * 
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_ | = Aſhborough's Caſe, 


Enner ſaid it was adjudged in that Caſe 10 Elz. that if the (8) 
Sheritt Align Oower by Writ ts him directed , and doth not 
return the Writ, yet ſhe is lawfully leiſed in Dower, but it is o⸗ 
therwile ina partition by Writ , fo2 there a ſecond 1 2 
ounht to be given. And Periam ſald it was adjudged in Cliptons 
Cale after he came to rye Bench, that if the Syeriff take one by 
Capias ad ſatisfaciendum in Debt, if he after permitteth him to go at 
large, and returneth not the Writ , yet Debt lieth upon this el- 
cape againſt him, fo2 there 1s a Reco2d of which the party ſhall 
take advantage, though the Writ be not returned. 


Rancis Gaudy did move this Caſe, A Fine was leviedwith a (9) 
Render, andthe Render was with TUarranty , and the Officers 9 

of the Fine refuled to take it by reaſon ot the Warranty annexed, 

which had not been known befoze time; but all the Juſtices con- 

curred it was good; fo2 although it was not uſuall that he which 

Renders ſhould Warrant the Land, becauſe he taketh no benefit , 

yet if he will Tarrant it, it is not to be doubted, but it is good 

enough, and the Officers were commanded to receive the Fine, 


Thomas Foſter and others verſus Spooner & Aford, 


Aſte. The place where was Wallinford Parke; Spooner One of (10) 
the Defendants made default at the Gꝛand Diſtreſs, and 
thereupon againſt him the Enqueſt was Awarded to enquire of the 
Waſte and Oamages; Aford pleads he had nothing in the trees in 
which the waſte was ſuppoſed, and upon this they were at Jſſue ; 
and upon evidence the Caſe appeared to be, that Shelley being 
Leſſee fo2 years of the Park, grants all his intereſt and title in 
the ſaid Leaſe to Aford, ſaving and excepting all the Aood and un 
derwood growing upon the Land, and if upon this matter Shelley 
fhall be ſaid to be Leſſee of the Wood, againſt whom the Action of 
Maſte ſhall be bzought, o2 Aford, was the queſtion. And the Ser- 
jeants of the ]2laintiffs part ſaid, notwithſtanding this erceptt- 
un, it is a good G2ant of Shelley to Aford of the CTlood, foꝛ he that 
made the erception had no intereſt in the Trees, being onely 
Leſſee fo2 years, and ſa the exception void; and in this Action the 
Landis to be recovered as well as Damages: and if Aford be not 
the Leſſee, the Plaintiffs cannot know againſt whom to bzing the 
Action, fo? Shelley hath onely the Trees andnot the Land, and ſo 
no Action againſt him; Anderſon and Meade held that the Action ſhall 
be bzought againſt Shelley, fo2 the Trees paſſed not to Aford , — 
the intereſt in them that Shelleyhad he hath reſerved, ſo as he ſhal 
have all the p2ofits of them, as if Hernes, æc, bꝛeed in them, æc. 
-Anderſon ſuid as to that which was ſaid, that Shell no p2operty 
in the Trees, by the Common Law, the Leſſee had intereſt in 
the Trees, andthe Statute doth not take it away, but p2ohtbits 
him that he ſhall do no TWaffe,and makes him puniſhable fo2 it:and 
as to the NN, that they can recover no Land, and ſono Acti- 
on of Taſte ſieth; Anderſon ſaid, if a man lets the Trees of his 
ark,{Uaſte lieth againſt the Leſſee fo2 cutting of them; and if 
Action of TUaſte doth not lie, vet 5 may have an Action 115 
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his Cale, and to this opinion Windham ſeemed to agree. periam held 
ſtrongly the contrary, that the exception was void by a Leſſee foz 
pears, 2he hath no intereſt in the Crees, and neither at Common 

aw 92 ſince the Statute , is the p2operty of the Trees in the 
Leſſee; and although befoze the Statute there was no Law to 
puniſh him, yet that doth not pꝛove he might lawfully cut them: 
any at this day if the Leſſo2 cuts down the Crees and takes them 
away, the Leſſee ſhall not recover acco2ding to the value of the 
Trees, but fo2 the entry, cc. which Caſe Meade agreed ; and be- 
cauſe the Court was divided, they commanded the Jury tofinde 
the ſpecial matter, and to leave it to the diſcretion of the Court. 
And in this Cale it was affirmed by them all, that it a man maketh 
aLealc reſerving theCUood,#c.hemay juſtifie the entry to cut them 
and carry them away. And it was held by ail the pꝛothonotaries 
in this Cale, that if the Defendant in a Writ of waſte, loſeth 
by detault at the grand Diſtreſs, enquiry ſhall be made of the waſte , 
and to what damages ; but it he loſeth by confeſſion or nient dedire, 
02 by pleading non ſum informatus, &c. the waſte ſhall not be enquired, 
but onely the damages, and ſo it was done in this Caſe ; fo2 as 
to Spooner they were commanded to enquire of the waſte and dam- 
ages, and as to Aford of the damages onely, Note. Coke J. 5. f. 12. 
citeth it to be adjudged , that the erception was void , and that 
waſte 3 the Allignee, v. Cokes Entries 695. the whole recoꝛd 
of the Taſe, but no judgement. 


Higgins verſus Grant, 


E. Jectione firmæ. Upon evidence to the Jury, the Juſtices ſaid, if 
one doth Demite a Manno to which an advoulon is appen- 
dant, and ſaith not cum pertinis, the advouſon Doth not paſs, And 
inthis Caſe the Plaintiff claimed under a Leaſe made by R. Stacke 
JÞarſon of henley, 11 Eliz. and that Mi. Poultney being Patron in re- 
verſion in Fee confirmed the Leaſe , and after the Statute of 
13. Elz. viz. in 14. Eliz. the Oꝛdinarp confirmed it, and 23. Eliz. he 
which had the patronage in right of his Wife, together with his 
Nike confirmed the Leaſe , and all theſe confirmations were 
ſhewn, and it was averred that the Patronels fo2 life was living; 
and the Juſtices held that the confirmation by the D2dinary and 
atrons were good, fo2 the Statute doth ſpeak of alienations, æc. 
y Incumbents to be void after the Statute , but doth not make 
void confirmations made of a Leaſe befoze the Statute ; and the 
Nlaintiſf did declare of a Leaſe by the Parſon, but doth not aver 
is life, and by his death the Leale is void, and no acceptance can 
make it good; and the Plaintiff pleaded a confirmation by the 
Patron fo? life, and ſheweth not how the Patron came to this 
particular effate ; and the Juſtices held, that he needed not ſhew 
what eſtate the Patron had, but when he did ſhew he hath but an 
eſtate fo2 life, he ought to ſhem howhe came to it. 


Harris & Haies verſus Nichols, 


ie. It was held by Meade, Windham, and Periam , that if 
d. partners be of an advouſon, aud they ſeverall 
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their parts to two ſeveral men, the advantage that was between 
the partners doth hold place between the ©2antees, as the firſt 
pꝛelentment ſhall go to the O2antee of the eldeſt , and ſo of the o- 
thers, and an uſurpation ot one ſhall not put the others out of 
poſleſlion, 22 Ed.. but they ſaid peradventure it ſhall be otherwiſe, it 
they were meer Cenants in common, c did not derive their eſtates 
from Co partners, and yet the boot is 22 Ed. 3. 9. that between 
ſtrangers in blood, oꝛ where two make compoſition to =r by 
turn; if one ulurpe upon the turn of the other, this ſhall not put 
him out of poſſeſltion. Anderſon doubted, but he agreed that Te- 
nant by the courteſie ſhall have the ſame advantage that his 
life ſhould have had; and it was held by Meade and Wyndham, that 
if a man hath a Manno which doth extend into two Towns, and 
he grants the Demeſns and tervices in one Town, the H2antee 
hath a Mannoꝛ in that Town, and he may keep Court, and ſo 
hath the G2anto2 a Yanno? in the other Town, and may keep 
Court there. 


Anonymus, 


A Cours, The Defendant was adjudged to Accompt , and 
a Capias ad computandum iſſued againit him to Account, be⸗ 
fo2e Audicors at a Certain day, at which Day he appeared and en- 
tred into account, and the Auditors aſſigned them to appear befoze 
them at another day certain , at which day oe Plaintiff did not 
pꝛoceed. Fenner moved what ſhall be Done in this caſe, it he ſhall be 
non ſuited oꝛ barred of Account, as if the Action be diſcontinued; 
and the Court demanded of the ID ꝛotonotartes, who ſaid, there 
can be no non-ſuite, becauſe it is after jurgement , but that a Dif- 
continuance ſhall be entred, and tyzz Defendant and his Sureties 
plit without day; and if the Plaintiff will after pꝛoceed upon this 
Account, he ſhall have a scire facias upon this Recaꝛd ad computandum, 
and ſv the Juſtices did award in this Cale. 


Lutwich verſus Huſſey. 


. The Plaintiff declared, that whereas the Defendant 
was indebted to the Plaintiff, and the Father of the De- 
fendant was alſo indebted to the Plaintiff in another ſum, he did 
aſſume that if the Plaintiff Paululum ceſſiret to demand the debt which 
he did owe to him, that he would pay both the debts , and ſhewed 
that upon this pꝛamiſe he did foꝛbear the demand of his money fo? 
half a year, and fo2 not payment of the debt of the father, the 
action was bzought, and it was upon ifſite found fo2 the Plainttf, 
And it was alleadged in Arreſt of Judgement, that there was no 
conſideration of the 2 „ fo2 it 1s not ſaid fo2 how long he 
ſhould foꝛbear, fo2 if he did foꝛbear foꝛ a quarter of an hour oꝛ leſs, 
he hath perkoꝛmed the woꝛd, quod paululum ceſſaret; and although the 
Plaintitf doth alledge he did foꝛbear fo2 half a year , this will not 
help the Taſe. And of that opinion were the Juſtices , and com- 
manded if no other matter be ſhewn befo2e the end of the Term, 
quod nihil capiat per breve. 


D 2 Pollard 


(6) 


(7) 
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Pollard verſus Scoly. 


Ebt. The Caſe was: Pollard ſold to the Defendant two Dren, 
22. Juni, 22. Eliz. fo ſix pounds ſir ſhillings eight pence to be 
patd at All Saints next; and at the ſame day Scoly required of him a 
longer day fo2 payment, æc. and Pollard gave him day till the firſt 
May next, paying to him fo2 the fozbearance of his money thꝛee 
quarters of TUheat, which was above the value of ten pound per 
annum f02 a hundꝛed pound, accoꝛding to the Statute of 13 Eliz and 
the Defendant in Oebt fo2 the ſix pound fir ſhillings and eight 
pence doth plead this, and would avoid the contract. And the opt- 
nion of the Juſtices was, that the Statute doth not make the con⸗ 
tract void, which was duely made, but doth onely avoid all con⸗ 
tracts fo2 Aſury; and this laſt contract is void being againſt the 
Statute, but the firſt was good being made bona fide. Nota. Hill. 20, 
Eliz, in Banco Reginæ, in an intoꝛmation by Mallory ver/zs Bird, Tf one 
contracts to have twenty pounds fo2 the loan of an hundzed 
pounds, if he taketh nothing of the twenty pounds, he is not 
puniſhable by the Statute ; but if he taketh any thing, if but one 
ſhilling, this is an affirmance of the contract, and he ſhall render 
fo2 the whole contract. 


Beauchampe verſus Dale. 


Q” minus. It was — — ed after argument and Deliberation, 
That where a Difleiſo2 letteth the Land to the Diſleiſee fo2 
like by Tidenture, that this is a remitter to him, fo2 by this he 
confeiſeth the Deed; but by his Entry to take livery , the Law 
hath its operation,and doth remit him againſt his own acceptance 
Ex Relatione Johannis Heale who argued thts Caſe , and it was ad- 
judged upon conference between the Barons and all the Juſtices, 
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| Termino Trinitatis, 
Viceſsimo quinto ELIZABETH, 


in Communi Banco. 


Webb verſus Net Hill, 24, Rot. 410, 


» ag {Cc Cale was: Hugh Bury ſeiſed of divers Mannoꝛs in 
the County of Devon by his Deed Indented and En- 
rolled between him ot the one part, Robert Kempe 
and Nicholas Adams ot the other part, in conſideration 
of twenty pounds patd by the ſaid Robert and Nicholas, 
bargained and ſold the ſard Mannoꝛs to the ſatd Ro- 
bert and his heirs , to the intent that the taid Robert ſhould ſuffer 
the ſaid Nicholas und H. Gifford to recover the ſaid Mannoꝛs againſt 
him, which ſhould be to the uſe of the ſaid Hugh Bury fo. life, re- 
mainder to his ſon Jntail,with divers remainders over, which re⸗ 
covery was acco2dingly ſuffered. Haward and Brook being then Te⸗ 
nants of the freehold of the ſatd Mannoꝛs, the reve to him 
againſt whom the recovery was, afterwards Haward and Brook 
dye, Hugh Bury enters, and let to the Plaintiff, æc. Two points 
were moved. I. If the uſes expꝛeſſed in the Indent of Bargain 
and Sale were — ? 2. Ik the Becovery ſuffered againſt him in 
the reverſion where the freehold was in a ſtranger, ſhall binde the 
reverſioner and his heirs? - And the Court held clearly as to the 
firſt point, that the limitation to the uſes as this cale is, was 
good, 2. That the recovery is good againſt him in the reverſt- 
on and his heirs , and they commanded Judgement to be entred 


accozdingly, | 
Anonymus. 


He Caſe was: The Lo2d granted the Freehold of a Copy: 
hold to a ſtranger, the Copyholder being in poſſeſſion relea- 
ſeth to the Gꝛantee all his right in the Land; the queſtion was, if 
this doth extinguiſh the Copyhold ? Anderſon held it did not, and 
ſatd,ft was adjudged that if Tenant fo2 lite releaſeth to him in the 
reverſion , this is void, foꝛ it cannot inure as a releaſe, foꝛ he is 
in poſſeſſion, noꝛ can it inure as a ſurrender, fo2 want of fit words; 
ſo of Leſſee fo2 years,Dy. 25:. andit is ſo in this Cale, But Snagg 
ſatd, he knew it to be ruled in a Caſe of great tmpo2ztance , that 
notwithſtanding the wozds will not amount to aſurrenver, yet 
the conſent and agreement ot the Leſſee, which is pꝛoved by the 
Deed, will amount to a ſurrender, 


Anonymus. 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


Termino Michaelis, Viceſsimo quinto 


Anonymus, 


A Man condemned in Debt, renders himſelf to the Court , 
A and p2ayeth his Sureties may be diſcharged, and the JIlain- 
tiff was demanded, fo2 the Court 1aid he may elect either his body, 
02 to take his goods in Execution, but by this offer the Sureties 
were diſcharged, 


Sir John Souch his Caſe, 


E made a Leaſe foꝛ years, rendring Rent, and a re-entry fo2 
not payment, and at the day a ſtranger came to demand the 
Rent; the Leſſee demanded of him what authoztyhe had of the 
Leſſo2 to demand it; and becauſe he was a cozening feilow, and 
one that was noto2toufly infamous, and would not ſhew any au⸗ 
thozity, the Leſſee would not pay the Kent, and thereupon the 
Leſſo2 entred, and his entry adjudged lawful , to2 a command to 
receive Rent may be per parols. 


Anonymus, 


ASD querela. The queſtion was if the Conuſo? ſhall be com- 
. A peciicd to make mention of all the mean aſſignments of the 
Conulee, tc. Anu the Court doubted. Anderſon laid that in the 
time cf rhe Lo2d Dyer, the Caſe was, that Leſlce fo2 years aſſign: 
d over his term, and there were divers mean aſſignments, In 
Debt fo2 the Rent, he ought to make mention ot all the mean 
aſlignments; and becauie the Plaintiff could not do it, he was 
compelled to Diſtrain and avow fo2 the Rent, fo2 he cannot ſay 
he 11 — Land to one whoſe eſtate the Dekendant hath: ſoit is 
in b. 


Mores Cale, 


Ebt. And declared that the Defendant had bargained with 
him to give him foꝛ the Paſtozing of every Hoꝛzſe by the night 
two pence, and ot every Ore one penny half penny, and ſheweth 
that he had Paſtoꝛed ſeventy Hoꝛles and thee hundꝛed Dren, Et 
ideo actio accrevit tu demand, æc. and He demanded mo2e then upon 
his own 2 appeared he ſhould have, fo2 the number of 
the Yozſes and Dren did not amount to the ſtim of which he had 
counted; and this was alledged in Arreſt of Judgement, atter 
Uerdict found fo2 the Plaintift. And notwithſtanding Judgement 
was. given fo2 the Plaintiff, but Fenner (atd that in Anſlows Caſe, 
he bzought a Writ of Annuity, and demanded twenty J2obles, 
and it appeared by his own ſhewing, he was to have but nineteen 
Nobles, and the TWrit was abated by Award of the Court, 


Audley 
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(2) 


(3) 
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Chamberlaines Caſe, 


5 e oury foꝛ Kent, and made title to it, as Coſin 

( WONT. Chamberlaine, 
„and heir to Ro. Chamberlaine, that is to ſay, ſon of 
MO; G27 Anne, Daughter of Ro. and fo2 Rent arrear fo? 
JAN ©, ſixteen years after the death of Ame he avowed; 
FY % and becauſe he made title to it immediately as 

SA V5 heir of Rob. and after avoweth fo2 Rent after 
ag = the death ok Anne, which cannot be, fo2 it ſhall 
SD be intended that ſhe died in the life of Rob. and 
fre deing joyned upon another matter, they were awarded to re- 
plead. 


2 
2 
, 


MY 


Wharton verſus Morley. 


N Ota. Coke ſhewed to me a Repoꝛt, which he ſaid he had from 
Edmund Plowden, of a Judgement in the Exchequer 7 El. be⸗ 
tween the laid parties, that whereas a Pꝛebend did give and grant 
his Land ta King Ed. 6. and this Deed was not enrolled, yet the 
grant was good and veſted the Land in the King, by the proviſo in 
the end of the Statute of : E. 6. fo2 although it was not good at 
Common Law, yet the Statute doth make it good, oz elſe the 
Statute were in vain. 


Skocbridges Caſe, 


T* Caſe was: Baron and Feme Copyholders , to them and 
their heirs, and the Baron in conlideration of money paid 
__ to the Lo2d, obtaineth aneſtate of the Freehold to him and 
his Nite, and to the heirs of their bodies; the Baron dieth, having 
iſſue, the Feme enters, and ſuffers a Common Recovery, and 
his heir enters by the Statute of 11H. /. and agreed the entry 
was lawful, fo2 the Copyhold by the acceptance ot the new eſtate, 
was extinguiſhed, 
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Viceſsimo ſexto ELIZABETH, 


in Banco Reginæ : 


Gibbon verſus Cordell, 


lectione Firmæ. The Caſe upon ſpecial Uerdic was, 
Þ, Heydon was ſeiſed of the Houſe and Land in queſtion, 
and came to Cordell to bozrow Twenty pour ofhim 

and fo2 aſſurance of the money, offered him the Þouſe 
and Land in queſtion ; and — NN 
and went to the Douſe,and Heydon called the Tenants 
of the Þouſe, which were Tenants at TWll, and ſaid, Stirs, 
have ſold my Boule and Land to Cordell foz Twenty f 

him not the money at ſuch a day; and it᷑ pap him the money, 

all have the Land; and if J pay it not, then 2 
and lell them to him; and puts Cordell into the Houſe and locks the 
dooꝛs, and delivereth him the Keys, and ſaid to the Tenants,Take 
him for your Maſter. And it it was argued by Godfrey and rock and 
afterward adjudged it was a good Livery, and an Eſtate fo; Like 
the leaſt, paſſed : But it a Fee paſled, it was not queſtioned, 
cauſe Coadell was alive. 

Dowſes Caſe, 


Leaſe was made to A. B. and C. fo? their lives — — to 1 
Remainder 


A.fo2 life, the Remainder to B fo? life, the 
C. foꝛ life, It was adjudged a good limitation, and they ſhall take 
accozding to the Habendum ; ko in the pꝛemiſles a Joynt eſtate is 
-= onely by Implication, which is controlled by the erpzeſs 
imitation in the Habendum. | 


; Fiſher verſus Banks; 
A vida Quereta: Foz that the Plaintiff was in Execution in 
Debt upon an Obligation, and alleadgeth it was made fo2 


Clſury money, contrary to the Statute of 13 Eliz. becauſe 
— r to the Co 1 12 condemned upon a Nihil dicit 


had made an peared; ſo that he 
— 1 a rbee 
0 I n 


ide an A 4 and ap 
have pleaded this lea in Avotdance 5 
didnot plead it: The Audita querela mas by the 
Court; fo2 an Audita querela doth not lie after Judgment, upon a 
thing he might have pleaded befo2ze; but when he is condemned by 
default, and had no day in Court to plead it, there it lieth: And 
Enns upon this reaſon they had over ruled a like Caſe this 


E dr 


(I) 


(2) 


(3) 


* 
— — _ 
_— 


Termino Paſchæ, Viceſsimo ſexto * 


— 2 — 


(5) 


(6) 
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Sir William More's Caſe, 


A Leaſe is made fo2 years upon condition, that theLeſſee bis 

1 Executoꝛs 02 Aſſignees ſhall not alien without aſſent of the 

Leſfoz. The Leſſee dieth Inteſtate and the Oꝛdinary grants Ad- 

miniſtration to J. S. who 'aſſigneth without Licence: It was ad- 

j{DgeD, that the condition was bꝛoken, foꝛ he is an Aſſignee in 
—_ 1 


Lee verſus Vincent, Paſch. 26. Rot. 371. 


T* caſe was. John Lee de viſed his Land to Willam his ſon in tail, 
and if he depart without iſſue, that his Sons 11 Law ſhall ſeit 
it (having then tive Sons in Law) and dieth, and alter one of his 
Sons in Law dieth, then William dieth, having iſſue a daughter, 
and afterward the daughter dieth without ili, the four Sons in 
Law that ſurvive ſell it; the queſtion was, ik this ſale were good, 
Geo. Wyat argued fo2 the Plaintiff, and Godfrey to2 the Defendant; 
the points were two. Firſt, Fo2 that the ſon died, having iſſue, 
although the iſſue died without iſſue, if the ſale be good. Second- 
ly, One of the Sons in Law was dead, and being an authozity, it 
cannot ſurvive : But it was adjudged a good ſale, becaute he 
named them not by their pzoper names. Godfrey ſald it was ad- 


juvged 4 Eliz. where one deviſed his Land to his wife fo2 life, the 


emainder to his ſon in tall; and if his ſon dieth without iſſue, 
that his Executozs ſhall ſell the Land by the adviſe of a. and B. and 
A. dieth in the life of the ſon, the ſale after the death of A. is not 
good; but if A. had aſſented in his lite time, it had been good, 


Roe ver ſus Hartley. 
JE was held by all the Juſtices, that a Wait of Erro2 doth not 
lle in the Common lace, upon an erroneous judgment given 


in any inkerioꝛ Court of Recoꝛd. And this was, as they ſaid, upon 
great advice. Fitz. N. B. Cont. v. 8 Eliz. Dyer 250. 


Griffith verſus Moriſon. 
ACtion fo2 theſe woꝛds, Where is that Bankrupt knave, where is that 
"© Pillory knave ? ( Innuendo the Plaintiff) and averred he was a 
Merchant - and the woꝛds were adjudged actionable. 


Major and Burgeſſes of Windſor's Caſe, 


A Capias ad Satisfaciendum was Awarded to the Sheriff of Berks to 

arreſt J. S. who was then in cuſtody of the Major and Burgeſſes of 
W. And thereupon the Sheriff awarded a Warrant to the Major,&c. 
to take him, and afterward they let him eſcape ; and it was held 
clearly, That Debt upon the eſcape lieth againſt them, andnot 
againſt the Sheriff: So it is ot a Bailiff of a Franchiſe, 
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Eſton verſus Wood. 


/ 


T Caſe was. The Defendant covenanted by Inventur with (9) 


the Plaintiff, that whereas he intended to marry Elizabeth Sma 
well a CAidow; that he would pay all the Legacies which ſhe by 
her laſt will in waiting , bearing date 1 May, 20 Eliz. did give and 
bequeath, and was bound by Dbligation to perfozm the Covenants 
in the Indenture. In Debt upon the Obligation, the Defendant 
{eaded, that after the making of the Tull and the Obligation, 
e inter married with the ſald Elia Smalwell; which marriage con- 
tinued till her death. So the Will and Deviſe ol Elizabeth was 
void, and demanded Judgment, ec. And it was adjudged, that the 
Plaintiff ſhall recover. Fo2 notwithſtanding it was not a Till 
to ali intents and purpoſes, yet the Jndenture referreth to that 
which did bear the name of a Till ; and although it was not a 
IUill indeed, it is not material. 5 


The Biſhop of Hereford's Caſe, 


Uare Impedit, the Caſe was. The Patron pꝛeſenteth I. S to the 

Biſhop, who gave notice to the Patron, that the Clerk was 
inſufficient; and thereupon the Patron pꝛeſenteth another Clerk, 
and the Biſhop admits the firſt that was pꝛeſented by the Patron, 
and within the ſir moneths: And the Court held clearly, that the 
Biſhop was a diſturber ; fo2 he having once refuſed him fo2 inſitfe 
ficiency, cannot afterwards accept him. 


Tanfield verſus Finch, s 


[nation upon the Statute of 13 Eliz. fo: Uiſury, It was 
held by all the Juſtices upon evidence to the Jury, Finch gave ta. 
Tanfield Five hundꝛed ſirty and ſix pounds fo2 an Annuity of One 
hundꝛed and ents — per annum, during Twenty thee years; 
this is clearly no Ulury, when there was no communication be⸗ 
foze between them, to have any conſideration fo2 the loan of the 
Five hundꝛed ſixty and fix pounds; fo2 this Annuity was purchaſed 
Bona fide, without any coꝛrupt intent,o2 bargain: And if it had been 
Forty pound per ann. fo2 Fozty years fo2 One hundꝛed pound, it had 
been no Uſury, na moꝛe then ik one fo2 a hundꝛed pound purchaſe: 
Lands worth Fo2ty pound per annum. Another matter, was in this 
Caſe, That after the Szant ok the ald Amity ot One h [15 
and twenty pound fo2 Twenty thꝛee pears fo2 the ſata Five hun⸗ 
D2ed ſirty and ſix pounds i bond pal Tanheld f02 the aſſurance of 
the ſaid Annuity Inkeoffed Finch of and.wozth One hundeed pound 
per annum, to the ule of Tanfield anv his heirs; upon condition, that 
if the money were not paid, it ſhould be to the uſe of Finch in Fee 
And all the Juſtices held it was no Uſury ; fo2 the Moꝛtgage was 
onely fo2 the aſſurance of the Annuity. Nota, Tn Doctoꝛ Goads Cale, 
Trin. 19 Eliz. in the Exchequer in un Infoꝛmation fo2 Uſury, Popham 
and plow den held, That i᷑ à man giveth One hundꝛed pound fo2 an 
Annuity of Twenty pound Fr annum; this is not uſury, fo2 he 
ſhall never have his ſtock of One hundꝛed pound again: But Bell 
Thief Baron held clearly, It two men ſpeak together, and one of 
them deſireth the other to lend 12 One hund2ed pound, and 15 
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(12) 


the loan of it, he will give him above ten pound per annum; and fo2 
an evaſion out of the Statute, they invent this pꝛactiſe, That he 
ſhall grant to the other thirty pound per annum, out of his Land fo2 
ten years ; oꝛ he ſhall make a Leaſe fo2 one hundzed years to him, 
and the Lenee ſhall regrant it to him, upon condition he ſhall pay 
thirty pound yearly, and every year during the ten years: Jnthis 
cle. firſt Contract being coxupt in fraud of the Statute ; this 


„although he never hath his one hund2ed pound again. 
But if Bona fide one buyeth an Annuity of forty pound to2 ten years 
fo2 one hundzed this is no viſury, if the firſt Communi⸗ 


n was not coꝛrupt, Ex Relatione Edward Coke. 


In Camera Scaccarii, 
Thomas Mantell verſa Matth. Mantel. 


T Caſe was long debated in the Common Bench, and after- 
wards brought into the Exchequer Chamber by — Bill. 
Oliver Wood being Ceſtuy a que Uſe tn Fee of the Pannozs 0 Milton 
and Collingtree, in the y of Northampton, 13 H. 8. by his laſt 
Will deviſed, that his Feoftees atter his death, ſhould ſtand ſeiſed 
of the Mamiozs, to the uſe of Sir Walter Mantell and Margaret his 
wife, the daughter and heir apparent of the ſald Oliver, to2 term 
of lives; and after their deceaſe, to the uſe of John Mantel! 
their ſon, and of the heirs of his body; and fo2 want of ſuch iſſue, 
to the uſe of the Heirs⸗males of the body of the ſaid Sir Walter 
and Margaret, which they ſhall afterwards ſawfully have, with di⸗ 
vers Remainders over. Oliver dieth, 13 H.8. and afterwards Sir 
Walter and Margaret have iſſue Walter and Thomas: Str Walter dieth 
21H.8. afterward Jo. Mantell dieth without iſſue, Margaret his mo- 
ther living: And afterward, the ſatd Walter the ſecond ſon of Sir 
Walter and Margaret, (havingiſſue the Defendant Matthew) was at- 
tainted of High treaſon, and executed 1 Mariæ; and 9Eliz. Dame 
Margaret Mantell dleth, having no ather iſſue, and the Plainttff ſup⸗ 
poſing, the Land was fozfeited by the Attainder of Walter the ſon, 
obtaineth a 4 — of the ſame from the Queen by her Letters 
atents, and ſued the ſafd Matthew fo2 entring and claiming the 
annoꝛs, as to him deſcended as Cofin and Heir of the ſaid Sir 
Walter and Margaret, that is to ſay, Son of the ſaid Walter, ſon of 
the ſaid Sir Walter —— ; and upon the whole matter diſclo- 
fed, it was 27 May, in the laid Term, decreed by the Loꝛd Treaſit- 
rer and all the Barons, that the title of the ſaid Matthew was good, 
and the Land was not foꝛteited by the Attainderof Walter, he being 
executed in the lite of Margaret, who onelp as long as the lived, wag 
Tenant in tail; and this Land did defcend to Matthew as Coſin 
_ Heir or the body of Margaret, &c. V. 3. Co. 10. The Lord Lumley's 
8 2 


e 


Termino Trinitatis, | 
Viceſsimo ſexto ELIZ ABETH A; 


in Banco Reginæ. 


Rice Clampe verſus Edmund Clampe. 


Dee Eplevin. The Defendant avowed fo2 Oamage-Fe- 
2» lant in the Land, which is parcel of the Mannoꝛ of 
. And that this Land was Copthold, parcel ot the 
= ſatdMannoz, and of the nature of Bozough.Eng: 
ASH liſh, and demiſen to Jo. — S wite, 
2 &W@2 and their heirs , by copy of Court-Rolls by the 
name of a Meſe, containing Twelve Acres of Land, and that Jo. 
Boreman died, und Margaret him ſurvived, and took to husband Jo. 
Clampe, and had iſſue the Plaintrff, their eideſt fon, and the Avow- 
ant their vongeſt ſon, and afterward Margaret died ſeiſed, and oe 
Land deſcended to the Avowant, as yongeſt ſon and heit, by e 
cuſtom, xc. who centred and took the Cattle Damage-F 
The Plaintiff by Replication, confeſs the Grant to Jo. Boreman 
and Margaret, and that J. B. died, and Margaret {ttrvived, c. and took 
to Dugvand the ſaid Jo. C lampe, and had riſue the Plainttff and De- 
kendant; but ſaid, Chat the ſaid Jo. Clampe and) ,ſtirrendzeD 
the ſaid Land per nomen of the Reverſion, after the death of the 
(aid J. (lampe and Margaret, to the uſe of the Platntiff and his heirs, 
who was admitted accozdingly ; and afterward the faid Margaret 
died, and J. Clampe did her ſurvive ; and afterward the ſald J-Clampe 
died, and the Ja(aintiff entred Abſque hoc, 2 laid Land 2 
delcend to the Defendant, as puiſne ſon, cc. And upon 2 
plication, it was demurred in Law. Coke fo2 the Avowant prayed 
Judgment. Firſt, Fo2 the matter in Law, the Plaintiffs Plea is 
not lufficient ; fo2 he pleaded a Surrender of the Land by the 
name of a Reverſion, after the death of the Baron and Feme ; and 
by that pꝛetence, there ſhall be a particular eſtate left in the Feme, 
and aliſo in the Baron; whereas the Baron had nothing befoze, which 
cannot be; fo2 the Surrender is void. Foꝛ when one is ſetſedin 
Fee, he cannot by any matter in fact grve:away the Inheritance 
after his death, and lo leave a particular eſtate inhimfelf; but per⸗ 
adventure it may be done by matter of RKeco2d, and of opint- 
on was the Court, 38 H.6+ 8H. 7. And it is abſurd, that by a meer 
Brant the Bron ſhould have an Eftate kor like, who had be- 
foe, Secondly, Þe ſaid there was an apparent fault in 
ing, fo2 the Avowant pleads, That ret died ſeiſed, and the 
Land deſtended to him; and the Plainttf in his Repltcation tra 
verſeth the Deſcent, and not the feiſed, 14 H. 23. And the 


Avo | + No 2 0 was 
want had Judgment at the end of the Term. Nora 25 — 
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Termino Trinitatis, Viceſsimo ſexto 
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(3) 


00D, 4 Ed.3. Replication accozDingly, But the Ju 


moved, that the Twelve Acres could not paſs by the name of a 
Meſe; but the Court gave no regard to it. 


Hering verſus Blacklow, Paſch, 26. Rot. 441. 


R Eplevin. The Defendant avows the taking of the Cattle 
Damage⸗Feſant in a certain parcel of Land, parcel of the 
Mannoꝛ of S and ſheweth, that Dame Francis Jerningham and Henry 
Jerningham were ſeiſed of the (aid Mannoꝛ in Fee, and let the Land 
in which, ec. to him fo2 One and twenty years, and ſo avowed the 
taking, c. The Plaintiff in Bar to the yvow2y ſaith, That long 
time vefo2e the ſaid Francis and Henry were ſeiſed of the (atd Man 
no2, King Henry the Eighth was thereof ſeiſed in Fee, and that 
this Land was demiſed and demiſable by Copy of Court Roll, æc. 
And that King Henry the Eighth did demiſe this Land to the Plain⸗ 
tiff by Copy ot Court Rollin Fee; which matter he was ready 
to aver, ac. And upon this it was demurred, Godfrey alledged 
the caule of the Demurrer ; loo that the Plaintiff inhis Replica- 
tion ſaid, that King Henry the Eighth was ſeiſed, qc. and demiſed 
to him, cc. and doty not traverſe the Seiſin in Fee in Francis Jer- 
ningham und Henry Jerningham : Aid it may be they came to the Land 
by good title of Puiſne temps, as the Land might be fozfeited unto 
the Kings hands, #c. Aid in Carews Caſe, 5 H. 7. one pleadedin 
Bar a Feoflment of J. S and gave colour to the Plaintiff; the 
Plaintiſf replieth, That long time befoze J.s. infeoffed the De: 
tendant, he infeofted him; ſo he was ſeiſed until Diſſerſſed bythe 
Defendant : This is ruled no good Plea, without a Traverſe oꝛ 
Confeſſion how J. S. came to Land atterward. Coke Contra: The 
- ©: je is good enough; foꝛ he hath — dedire confeſſed, 
that Francis and Henry were ſeiſed; and he had a good title by the 
opy, befoꝛe their title: And ſuch a Confeſsfon — 108 60 18 

es ſald, that 

in the time of Ed. 3. the Judges had no great regard to pleading, 
And Wray ſaid, that ſince that Book the Law hath been taken 
otherwiſe; and there is no queſtion, but where the Defendant 
doth alledge Seiſin in one from whom he clatmeth, the Plaintiff 
cannot alledge Seiſin in another from whom he claimeth, befoze 
the Seiſin of, cc. without traverſing, confeſsing, oꝛ avoiding the 
Selſin alledged by the Oefendant ; and Judgment was command: 


ed to be entred f02 the Avowant. 
| | Morton's Caſe, 


Reſpaſs agatiit M. fo? entring into his houſe, and taking away 
his goods, The Defendant pleadeth, that the Treſpats was 
done by him and J S. and the Plaintiff had bought Treſpaſs a- 
galnſt J. S. and recovered againſt him, and had Execution, and is 
tisſied, and demands Judgment if he might impeach him, ac. 
8 this it was demutred, Plowden moved, Chat this was 
a good Plea ; fo2 when a Treſpaſs is dane by two, this is Joynt, 
Anditts alſoſeveral: So that if the party be ſatified by one, this 
if the Plant gainſt the other, and the Treſpaſs 1s ſo Joynt, that 
if the Plaintiff doth confeſs, that the Defendant and another did 
the Treſpaſs , the Wait ſhall abate; fo2 it ought tobe bꝛought 
againſt both, 8H.5.9. 2H. 7. 16. Foſters Caſe, 21 Edw. 4. 22 Edw. 4 
Ro | an 


ELIzABETHx, in Banco Regina. ; 


— — 
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and in 2 Rich. z. A difference is taken between a Treſpaſs by two, 
and a Felony by two: Foz a Felonp by two, is always ſeveral; 
and a Pardon of one, is no diſcharge of the other. Wray conceived 
it realonable, that the Execution and Satistaction by one ſhould 
diſcharge the other. Gawdy Contra: Fo2 the Treſpaſs is always 
in it ſelt ſeveral,and when the Plaintiff hath recovered agatfiſtone, 
and is ſatisfied fo2 the damages he hath done to him; this 18 0 
thing to the Treſpaſs done by the other: But areleale to png, f 
available tothe other; foꝛ by the celeaie he acknowledgeth f 
ſatisfied. Clench, It one command th2ee to do a Treſpaſs,-4; 
they do it, and a recovery is had againſt him, aud he being in Ete⸗ 
cution doth ſatisfie the JAfaintiff; this is a good diſcharge of the 
others: Foz the commander was the p2incipal Trelpatſer,-and 
the others did it but as his ſervants, which Gawdy ſcemend to a- 
gree, Et Adjournatur, | | 


Pinner's Caſe, 


Hr was indicted, that being Coroner of Ludlow onely, Cepit Inqui- 
ſitionem ſuper viſum corporis infra metas & bundas Comitat' Hereford. 
And becauſe it was not alledged where the Jnquiſition was taken, 
noꝛ by what perſons, no2 theix names, noꝛ that they were ſwo2n, 
The Fnquiſition was held to be void, and the party diſcharged, 


Anonymus, 


J 5. was indicted fo2 entring upon a Copyholder with foꝛce, a- 
gainſt the Statute of 8 H. 6. And the foꝛce was removed, and 
he was reſtoꝛed to the poſſeſſion by the Juſtices of the Peace; and 
afterward this Indiament was removedinto the Queens Bench by 
Certiorari; and the party traverlea it, and it was found fo2 him: 
And intize mean time a ſtranger recovered the Land by a Claim 
in nature of a Tt of Droit Cloſe, in the Court of the Lo2d of the 
Mannoꝛ, and was put in poſſelſion, And the queſtion was, Ir 
the party fo2 whom the Traverſe of the Indictment was found, 
ſhall be reſto2ed to his poſſeſſion, againſt him that had recovered 
in the Loꝛds Court. And it was adjudged, that he ſhall be reſto2ed, 
fo2 otherwiſe he ſhall not have the effect of his ſuit , and this Court 
ſhall take no regard of the Recovery in the Loꝛds Court, De puiſne 
temps, Of which they have no matter of Reco2d befoze them. 


Smith's Caſe, 


Action fo2 woꝛds. Fo2 that when as R. Smich was attainted of Fe- 
-[ony, and chewed what the Defendant ſald, You (Innuendo the 
Plaintiff) have done as ill, and worſe ; and it will coſt you as much to be quit, 
as it coſt him. Gau dy laid, the Action lieth not, foꝛ the woꝛds are in- 
certain; foꝛ it may be when he ſaid, You have done as ill or worſe, ve 
intended he had done ſome great offence befg2ze God, and : 
certain woꝛds, an Action lieth not, but the other Juſtices d; 
Er Adjournatur. And in this term, Rhodes Serjeant, moved if thele 
wo2Ds, Thou art a knave, and a Pillory knave, are actionable, and the 
Court conceived they were not, OE 
Weoncomb's 
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(10) 


(IT) 


Wencomb's Caſe, 


A Daketh a Feoffment to B.of Lands, and it was covenanted 

l by Indenture between chem, That if A. doth pay to B. at 
the Feaſt of St. John Baptiſt Fozty feven pounds, that the Feof: 
ment ſhall be to the uſe of A. and his heirs, and ik he tar of 
A tte any B. do not pay T wenty pounds at Michaelmas, that then 

the Feoffment ſhall be to the uſe of A. and his heirs, and cove: 
nanted to make further aſſurance; and afterward both A. and B. 
fat! of payment at the days: And afterward in Hillary term next 
following both the Feaſts, a Fine is levied to the Feoffee, and 
no uſe — and all this was found by ſpecial derdia, and 
that the Fine was onet tothe uſes of the Jndenture. The queſtt- 
on was, whether the Conuſee of the Fine, o2 the Þeirs of the 
Feoſtoꝛ ſhould have the Land:? and it was adjudged fo2 the Heir 


of the Feoffo2, 
g Sir John Peter verſus Knoll. 


Reſpaſs. Fo taking an Ox, May the firſt, and ſelling it, and con- 

verting the money to 51 own ule: pon not gulity pleaded, 
the Jury found, that the Plaintiff leiſed the Ox as a Heriot⸗ſer⸗ 
vice long time befo2e the Treſpaſs; and afterward, and —— 

e Treſpaſs ſuppoſed, the Detendant as erecuto? of J. 5. (who 

the Dr was) took it, and ſoldit, æc. And as to that, that it was 
found that the Treſpas was done befo2e the day, which the Platn- 
tiff ſuppoſed the Court held it not material: Fo2 being once a 
Treſpaſs, it is always a Treſpaſs. And to the other matter, 
whether the Lo2d may ſeiſe a Heriot⸗ſer vice? Wray ſaid he might; 
fo2 this is a ſervice which lieth not in render, but in prender; and 
the Loꝛd is to have the beſt Beaſt, and it is at his election, which 
he will take fo2 the beſt; and it is inconvenient, to put him to 
diſtrain, when he may ſeiſe: And laid, it hath been ſo adjudged. 


Harris Caſe, 


E was indited upon the Statute of 8 H. s. and the Indictment 

1 was removed by Certiorari; and becauſe the Jndicment was 
thus, He made Entry with fo2ce,and doth not alledge of what Gill. 
02 Edunty the party was; the Indiament was abated,fo2 Pꝛoces 


Ctlary lieth upon it. 
* Hill's Caſe. 


E JeRione firmæ. And declared of a Leaſe made to him by I. S. the 
Defendant * to himſelf a title by Leaſe, befoꝛe that 
1 — and it was held no Plea, fo2 it amounts but to a General 


Error a Judgment given againſt the Father; the Defend- 
ant afled ed, that the} ntiff bab an elder bzother in full lite at 
N „v. in M. in the of Stafford. And upon this the 
were , andthe ven fac w Vicineto de M, the f 
returned, there was no ſich - andthe Court held clearly it 
was no good return, fo2 he onght'to make the Pannel De corpore 
Comitatus, 37 H. 6. 11. Accord, 0 

rave 
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Grave verſus Grave. 


Fan inkant bzings treſpaſs by Guardian, and afterwards he was 
I non-uute, he ſhall render no coſts; per curiam, abſente VVray. 


Longs Caſe, 


Niſi prius was granted after iſſue , and afterward a Superſedeas 
was awarded, and notwithſtanding the party p proceeds with 
the niſi prius the Jultices not knowing ot the ſuperſedeas, and the 
Jſlue was tryedfo2 the Oefendant, and now this Term the Plain. 
tiff pꝛapeth anew niſi prius and upon the ſame ver' facꝰ that the fo2- 
mer was, foꝛ the trial upon the firſt was votd, and coram non judice, 
fo2 the Juſtices had not power to p2oceed by reaſon of the ſuperſe- 
deas. And a niſi prius de novo was granted ; but the Juſtices ſaid that 
the Plaintiff is to take goodheed , that he hath none of the pꝛinci⸗ 
al pannell which paſſed in the firſt trial, fo2 it is a pꝛincipal cha- 
enge thathe was in the firſt trial, 


4 Juſtice ſaid, he had ſeen a pꝛeſident in the time of King HS. 
that where a Citizen ot London ſued another Citizen in the 
Common Bench; and the Wato2 and Aldermen of London would 
have him put the matter to compꝛomiſe, which he refuſed , where- 
upon they did Otsfranchiſe him, and he ſhewed this matter to 
the Court, and thereupon they directed their TUat to the Maloꝛ, 
ec. to reſto2e — to his Franchiſe, and they aſſeſſed a Fine ot an 
hundzed Parks upon every of them that were parties to the Dil⸗ 
kranchilement, which they payed , as appeareth by the Kecozd, 
and the Citizen was reſtoꝛed to his Franchiſe. 


Nota, The laſt day of this Term a p2eſident was ſhewn to the 
Court, which was Mich. 5. H.s5. rot. 484. An Audita querela was bꝛought 
in this Court, and becauſe the recoꝛd was not bꝛought into Court, 
ſo as the party might have execution if the matter was found fo2 
him, fo2 this cauſe the judgement was that querensnihil capiat per 


breve. 


Syms Caſe, 


Ota. Jt was held by the Juſtices , that if two joyntenants be 

of a Term, and the one grants parcel of the term to a 
ſtranger, by this the joynture of all is ſevered;yet Manwood agreed 
that if a man be poſſeſſed of a term in right of his TUife , and 
grants parcel of it to another , vet after the death of the Baron , 
the Feme ſhall have the reſidue of the term that was not granted, 
and it ſhall be onely an alteration ot what was granted, 


Maldons Caſe, 


Ota. It one ſaith tome, You ſhall have a Leaſe of my Lands in D. for 
twenty one years, paying therefore ten ſhillings per annum, make a Leaſe in 
writing, and I will Seal it; this was agreed to be a good Toe $e laps 
although no wꝛiting be made of it, fo2 the intent of the is 
ſufficiently expꝛeſſed, and the making ot it in waiting is but fo2 fur- 
ther aſſurance, Ex relatione Lewis. 


F Termino 
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Termino Michaelis, 
Viceſsimo ſexto & ſeptimo ELIZABETH, 


In Banco Reginæ. 


Anthony Mildmay & Grace Vxorejus verſus Standiſh, 


=q Ccion ſur le Caſe. The Plaintiffs declared that they were 
SA ſciſed of the Mannoz ot Sacoke, &c. and had ſpeech 
with 1. S. concerning the making of a Leaſe to him 
MAGE fo2 twenty one years, foꝛ which he was to give an hun: 

nes pound fo? a Fine, that the Defendant knowing 
_ of it, {aid to 1. S. That one Jo. Talbott and Ofiffe his wife had 
a Leaſe of it not expired for a thouſand years, and theſe woꝛds were ſpo- 
ken by the Dekendant to the intent to take from the Þlatntiff the 
Fine agreed upon, and that by reaſon of theſe woꝛds 1.5. would 
not accept of the Leaſe. The Defendant pleads inbar that Str 
Hen. Sherington was ſeiſed of the Land in Fee, and by Jndenture co⸗ 
venanted, with & c. V. 1. Co. 175. and Cokes Entries 30. the whole plead⸗ 
ing of the Tate, And paſ. 26 El. it was argued by Fenner and Gawdy 
Serjeants f02 the Plaintiff , and by Walmſly and Puckering Serjeants fo2 
the Oefendant, and afterwards, Trin. 26. Eliz. Gawdy p2ayed Judg⸗ 
ment fo? the laintiff. And the Lo2d Anderſon ſatd they were all a- 

reed that Judgement ſhall be givenfo2 the Plaintiff, and ſhewed 

ziefly that the cauſe of their Judgement was , that this is an un- 
reaſonable leaſe and not TUarranted by the pꝛoviſo, and it was 
adjudged accozdingly;and afterwards Mich. 26. & 27. Eliz. A Tritt of 


Erro2 was bꝛought in the Queens Bench; and after argument by 


the Councel, VVray ſaid, that they were agreed to afiirm the 
judgement, and that the realons that moved them, were pꝛinci⸗ 
paliy thee, Firſt, by the Indenture there are equality of eſfates in 
the Land, and equall parts conveyed to the thzee daughters, with 
a pꝛoviſo by his will in wtting to limit any out fo2 payment ofhis 
Debts and Legacies , p2eferment of his ſervants , oz other rea- 
lonable conſiderations as to him ſhall leem good; and this demiſe 
foꝛ a thouſend years is not reaſonable fo2 the intent of the Inden⸗ 
ture was the advancement of his blood, cc. and fo2 the advance- 
ment of Grace und Oliffe his daughters, and this Leaſe fo2 a thou- 
ſand years can be no advancement to the blood of Sir Henry She- 
rington, fo it ſhall go to the husband of Oliffe if he ſurvive;and ifhe 
doth not, it ſhall go to the Erecuto2,tc, of Oliffe after her death, and 
by no poſſibility can this chattel go to the heirs oꝛ blood of Sit H. Sh 
but ſhall go to ſtrangers. Secondly, Grace the wife of the Ptaintiff 
is to have a third part by the firſt part of the Jndenture,and by this 
Leaſe all her intereſt in eftec is taken away, which is againſt the in. 
tent of the Indenture, and the conſideration was the preferment of 
race 
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Croker verſus Trevithin, 


T* Caſe was: Lands were given intail , upon condition if the 

Donee 1 heirs diſcontinue the Land, the Dono? ſhall re. 
enter: The Oonee hath iſſue two daughters and dieth; the 
daughters have iſſue two ſons, and die; one of the ſons diſcon- 
tinues the Land to another; and it was held by the Court tobe a 
bꝛeach ok the condition, 


The Aldermen of Cheſterfeilds Caſe, 


7% Queen maketh a Leaſe fo2 years of Land to the men of 
Cheſterfeild, rend2ing Rent, and the grant was to them by the 
name of the aldermen of Cheſterfeild; and they by the name of Al- 
dermen of Ch. rom all their intereſt to Clarke in the ſaid Land; and 
it was agreed by the Court that the grant by them was votd, foz 
they by the grant of the Queen have capacity to take , but not to 
grant the Land to another. 


F 3 Termino 


(2) 


Termino Hillarii, 
Viceſsimo Septimo ELIZABETH, 


in Communi Banco. 


— * 
— — 


Thomas James verſus Landon, Intr' Fr, 24, Rot, 1232, 


2. Econd Deliverance, The parties were at Iſſue, if it 
were the Freehold of the Plaintiff oz of the 
J.A27, Defendant. The Jury found a ſpecial Uerdig, 
That 1.5. wasſeiſed ot the Land and Jnfeoffen 

| = George James in Fee, who died ſeiſed, and the 
MA & fame deſcended to the Plaintiff, and that after- 
5 wards the Defendant let the Land to the 
”o CPD WE Plaintiff by Indenture fo2 twenty one years, 
and that the twenty one years are expired, and p2ayed the diſcre⸗ 
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who took the Leaſe, and he reouſteth them, and they bzing an Eje- 
Rione firmæ. And this matter was given in evidence at the ni prius in 
the Country, and the Jury found agatnft the Plaintiff; upon uhr 
rhep b2zoughr an Attaint, and Aſſigned the Faux Serement in this, that 
they tound againſt them, whereas they o to finde fo2 1 
And the opimen of all the Juſtices was, that the ſon who took the 
Leaſe was Eſtopped to claim any other eſtate then fo? fifty years , 
and the Eſtappeil continued after the fifty years expired, and 
thereupon the grand Jury found fo2 the Plaintifis , and they re⸗ 
ceived their Term and Damages , Ex relatione Lewis. Nota. It one 
taketi a Leaſe of his own Land of an Jnfant o2 Feme covert by In- 
denture, this is no Eſtoppell , fo2 in Eſtoppells both parties are 
to be Eſtopped, which the {infant and Feme covert te nat. 
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Termino Paſchæ, 
Viceſsimo ſeptimo ELIZABETH, 


in Communi Banco. 


Morris verſus Smith & Paget, Intratur Trin. 25. rot. 731, 


Incoln Replevin. A ſpecial Clerdic was given, that Sir 
Francis Aſcough was ſeiſed in Fee of the Manno of 
wg Caſtor , which did extend into the Towns of North- 
By Kelſey, South-Kelſey, Holton anD Grisby, and that in every 
: ot the ſaid Towns he had demeſne Land, and ſeveral 

| *> F2eeholders which held of him as of the ſald Ban- 
noꝛ, and that Morris the Plaintiff was ſeiſed of the Lands in which, 
ec. and they did ye onely in the Town of North-Kelſey, and held 
them of the ſaid Sir Francis, as of his manno2 of North-Kelſey by 
fealty,#c. and Suite at Court de tribus ſeptimanis in tres ſeptimanas 
yearly ; That Sir Francis being ſo ſeiſed,#c. by his Deed Jnden- 
ted and Enxolled, cc. bargained and ſold to Ralph Bard Eſq; in Fee, 
Totum illud ſuum manerium ſive dominium de North-Kelſey in North-Kelſey, 


And all his Lands, Tenements, Rents, Reverſions, Services, 


CUards, Eſcheats, cc. Et omnia alia ſua, regalitates, conſuetudines, & 
tamenta quæcunque ſcituat* & exiſtent in North -Kelſey, and that Jo. Morris 
being the Tenant of the Land in which, xc. Th. Smith and others 
Freeholders inthe ſaid Town of North-Kelſey atturned to the ſaid 
Ralph Bard; and it R. Bard had a Manno in Norch-Kelſey to hold a 
Court, they p2zayed the diſcretion of the Court, æc. (Nota, the di⸗ 
ſtreſs was fo2 not doing ſuite at Court.) Periam Juſtice, held that 
Bard had no Yanno? in North-Kelſey , foꝛ Sir Francis Aſcough had ng 
ſuch Mannoꝛ, but his Mannoꝛ was the Mannoꝛ of Caſtor. And if J 
have a Manno in two Counties, and have Demeſns and ſervi⸗ 
ces in both, and J grant my Manno in one County, the Gzantee 
hath no Pannoꝛ, fo2 J had no ſuch Mannoꝛ; and in conveyances 
things muſt paſs by their pꝛoper names, and a Mannoꝛ cannot be 
made at this day, neither by a common perſon oz by the Queen, 
And he ſaid, a Caſe was adjudged inthe time of Queen Mary to 
this purpoſe. The Statute of 1 Ed.3. oꝛdained that the Rings eld- 
eſt ſon ſhatl be Ouke of Cornwall, afterwards the King by his 

Letters Patents did anner the Mannoꝛ of M. in the County of 
Wiles to the ſaid Dutchy. King H. 8. (there being then no Putte) 

had the Dutchy in his own hand, and let the ſald Mannoꝛ of M. 

to 1.5, fo2 twenty one pears, and afterward PDꝛince Edward was 

bo2n, and Duke of Cornwall by birth; it was a —— the Leaſe 
was good: fo2 Ring Edward could not by his Letters yo 
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make the Mannoꝛ parcel of the Dutchy, fo2 that muſt be b 
ſcription. And ik the Queen granteth Land to hold of the 
anno2 of Greenwich bp certain Serbices, theſs Dervites are 
not parcel of the Manno but by reputation; aud a Baiitis! is a 
thing entire which cannot be divided, but by actin Law, as be- 
tween Partners, 26 H. 8. 4. blit i tibo jo fenants make partt- 
tion at this day of a Mannoꝛ, and each of them hath Demeſne 
and Services , yet each of them hath not a — 2 + 402 can 
keep ſeveral Courts, but mult both keep ane Court. And in the 
Cale at Bar, there never was a Cot kept fo2 the Mannoꝛ of 
Nort h-Kelſey. And if J have a Banno2 which doth extend into 
A. B. and C. and Demeſnes and Services in all the Towns, 
| and J grant all the Mannoꝛ in A. the G2zantee hath a Pannoꝛ, 
| but J have none in "x other Towns, but have the Services 
| Jngroſs, 9 Ed. 4. but if the 3danno2 of b. extend into A. B. and 
| C. andineach of them there be Oemeſns and Services, and 1 
| — all my Pannoꝛ in B. the Feoftee hath no Mannoꝛ, but the 
anno! remaineth with me, 
Wyndham contra. Though a Mannoꝛ cannot be made at this day, 
et a Mannoꝛ may be divided , and although it was objeced, that 
he G2ant is totum ſuum manerium de North-K. and (o the ſentence 18 
falſe, fo2 he had no ſuch Manno, yet he ſatd the grant was 
ood, fo2 the word ſuum was fuperfluous ; as if an Erecuto?2 
ath power to ſell the Manno? of D. and he ſells it by the 
name of all his Yanno2 of D. yet the ſale is good; ſo if ceſty 
ay uſe befo2e the Statute, had 101d cotum ſuum manerium de D. and 
here is no creation of a <Yanno?2, but a dividing of it ; and al- 
though a — 5 02 Appendancy cannot be made at this oy 
pet if an Advouſon be appendant to a Manno, and the Lozd gran 8 
part of the Mannoꝛ with the advouſon to 1.8. it is now appendant 
to that part, 43. Ed. 3. 12. and the Caſe of 9. Ed. 4. Is that by the 
| — oꝛ recovery of a Mannoꝛ in one Town, the Feoffee oz reco- 
erer of the Mannoꝛ in one Town, hath a Paͤnnoꝛ, there, and the 
Mantoꝛ, cc. hath a che . n the other, and the grant of the Man⸗ 
no2 of North -K. and of the Mannoꝛ in North-K. is atl of one effeu, and 
a Court Baron is not tied to any particular place, but may be held p 
ſometimes in one place, and ſome times in another. And as tothe 
objection, that if J may make of one Mannoꝛ two Mannoꝛs, by the 
ſame reaſon J may make twenty; he taid ſo J map, and it is no mii 
_ and it is better foꝛ the Tenants and Suttoꝛs the neerer the 
g ourt is to them; and Anderſon acco2Ds. De conceived the convey- 
ance in ſubſtance was good enough, yet the fo2m of it nad have 


been better and moꝛe conſonant to the Law, if the grant had been, 

totum manerium ſuum de Caſtor in North-Kel. ann the Mannoꝛ had mo2e 
| aptly paſſed; and here the grant is of the Mannoꝛ, and of all his 
| Hereditaments in North-K. and by this woꝛd (hereditament) the Ban: 
no2 will paſs. And he agreed that a Mannoꝛ cannot be made at this 
day, and that the Queen cannot make a thing parcel of a Manno) 
at this day; as if ſhe grants Lands to hold of her as ot her Manno: 
of Green. by a certain Rent, this Rent is not parcel of the Mannoꝛ. 
Nora, Mz. Bard ſaid his conveyance was made by Wray and Manwood, 
and that their opinion, and the opinion of Carell of the Inner Temple 
was clear that the grant was good to convey a Mannoꝛ in North-K. 
1 and that Carre! held, that by fo2ce of this grant he might keep a 
. Court -Leet in North-K. fo2 there was a Leet within the Hanno of 
Caſtor, and this might be well divided. Termino 
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Lovelace verſus Lovelace. | 


1 


Fr Aſte. The Caſe was: ILS. being ſeiſed in Fee of Land, de: 
edit to 1.D. and to his eldeſt iſſue male (he having no 
A YAvYE fon at that time) it was adjudged no eſtate tayle, but fo2 
lite onely ; and it he then had a ſon, it was all one: but a 
deviſe to one and his iſſue-male , is an eſtate-tail ; but here the 
woꝛd Eldeſt will not permit that conſtruction. 


Edward Hyde verſus Morley, Intrat. Mich. 26, & 27, rot. 1602. 


Ale querela agatnſt the Detendant fo2 ſuing Execution againſt 

2) the Plaintiff of the Mannoz of vVakely in the County of 

Hertford upon a Statute-Werchant of a thoutand pound, which one 
Edward Halſide did acknowledge to him, and ſhews that the ſaid Hal 
ſide was at the time of the Statute ſeiſed of the ſaid Mannoꝛ, 
and afterwards ſold it to the flame „and the Platntiff being 
thereof ſeiſed, the Defendant byhis Deed, xc. remiſit & relax vit tg 
the Plaintiff rotum & quodlibet jus, titulum, intereſſe, & demanda quæcunque 
the (aid Morley habuit, habet, vel habere debuit, vel debet, de & in manerium præ- 
dictum, &c. Necnon omnes & omnimodas actiones, ſectꝰs, executiones, & deman- 
da quæ ipſe, vel hæredes, executores, &c. tunc habuere, vel habere poſſint, de aut ver- 
ſus przmiſſa, vel verſus prædict Ed. Hyde, &c pro vel concernent aliquam mate- 
riam ratione præmiſſor. &c. And upon this it was demurred, and — 
Cale was argued by Fenner fo2 the Plaintiff, and vvalmſly fo2 the 
Ocfendant ; and it was adjudged that this releaſe was a good bar 
pe __ een upon the Statute, V. Paſ. 29. B. R. Plac. 2. contra 
adjudged. 


p 3 . — o 


Clare verſus Pepys. 


(3) Aſte, and declared that p. was ſeiſed in Fee of the Land, and 
made a Feoffement to the uſe of himſelf fo? life , the re⸗ / 
mainder to the ute of A. the mother of the Plaintiff in Fee, that | 
A. died, and the remainder deſcended to the Plaintiff; and fox 
waſfe done after her death, the Action was bzought : the Defen- 
dant pleaded that he was ſeiſed in Fee abſque hoc that he made of a 
Feoffement, ætc. And the Jury found that he made a Feoffement, and 
that it was to the uſe of himſelf fo2 life without impeachment of 
CUaſte,the remainder Ut ſupra. And it was moved that this Uerdict 
was fo2 the Defendant , and although it was not found that he 
was 
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was ſeiſed in Fee; yet it being found, that He held fo2 life without 
Impeachment of Waſte , it appeareth to the Court, that the 
Jlaintiff hath no cauſe of Action; and of that opinion was Wind- 
ham, but the other Juſtices contra; f02 they ſaid, the Jury have found 
mo2e then they needed, and compared it to the caſe of 12 H.8. 7. 
where the Defendant hath matter of Juſtification, and doth not 
plead it: And the Plaintiſt had Judgment. 


Foxes Caſe, 


Ota, Juſtice Rhodes ſatd, That in that caſe it was adjudged, 
where a Yiniſter was depuved tv2 an oftence Tempore Parlia- 
ment, and the offence was afterwards pardoned by Parlament, 
and then the Parliament ended; the Depzyvation was utterty 
vold: Fo2 the pardon relateth to the firſt day, and the party need 
not ſue to Reverſe the Oepuvation. 


Anonymus, 


Ebt was b2ought againſt J. S. as Erecuto2, and pending this 

Action, J. D. bzought Debt againſt him as Adminiſtratoz, foꝛ 
a true Debt, (whereas in truth he was Executoz) J. S. conteſſed 
the latter action, and pleads this Recovery in bar of the firſt 
action: And it was reſolved to be no good Plea, 1. Becauſe the 
Recovery was had againſt him as Adminttrato2, and ſo is void, 
although this had been onely a Plea to the Watt ; and a ſfranger 
ſhall not falſifie that which is onely to the Tait. 2. He that firſt 
ſueth ſhall firſt be ſerved, and the Executoꝛ might have pleaded 
the firſt action againſt him that bzought the ſecond, , 
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Sidnam verſus Worthington. 


RR Sunpſt. And Declares, that whereas one Hulledge 
was ſued in the Queens Bench by Cheeke, and the 
laintiff at the inſtance of the Defendant became 
lurety fozhim, that Checke recovered, and had ere- 
| cution againſt the Plaintiff; the Defendant after- 
2 wards pꝛomiſed the Plaintiff, that if Hulledge did 
not pay the money BY the Plaintiff had paid to Cheeke, that the 
Detendant would pay it; and avers that H. did not pay it, no2 
the Defendant upon requeſt, #c. And upon the firſt motion, Wynd- 
ham and Anderſon held the action did not lie; becauſe the pꝛomiſe 
was not made at the time of the requeſt : Anderſon ſaid, That it 
J pꝛomiſe one that hath ſervedme, J will give him ten pound, it 
1s Nudum pactum. Periam anD Rhodes, contra. And Rhodes ſaid in the 
Caſe put by Anderſon, if J require one to ſerve me, and he doth 
ſo fo2 one year, and after the year, J pꝛomiſe him in conſideration 
he hath ſer ved me, to give him ten pound, an actton lieth. But if 
one agreeth to ſerve me fo2 a ycar fo2 twenty ſhillings fo2 his 
wages, and after the year, I pay him the twenty ſhillings ; and in 
conſideration of his ler vice, do pꝛomiſe to give him twentyſhillings 
mo2e; this 1s no conſideration. And the p2incipal caſe being 
moved again, at another day, all the Court held it a good con: 
ſiderat ion, by reaſon of the requeſt pꝛecedent; and the Plaintiff 
had Judgment. 


Greene verſus Arderne. 


Dice fo2 not Summoſts in a Formedon in Remainder. The Sum- 
moners and Geyoꝛs were examined by the Court, as it was 
held they ought to be, and not by the Clerks, whether they ſpake 
the moꝛds, oꝛ the Bailiff, and at what time; and it appeared they 
did it after Sun let: And by all the Court, the Summons was 
not well made. But they ſaid, that an Arbitrement made in the 
night, was good. Nota, Jt was ſo adjudged between Franklin and 
Davies, Intratur Mich. 12 & 13 Eliz. Rot. 13 30. in this Court, where 2 
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Debt upon an Obligation, conditioned to ſtand to the Award of 
Serjeant Lovelace and Manwood, ſu as the ſaid Award be made be- 
fore the nineth day of October, &c. and it was made the eighth day 
of October at ten of the clock in the night, and ruled good; fo? 
dies naturalis compꝛehends the Day and night. And Paſch. 26 Eliz. in 
this Court, between Samms and others, where the condition of 
= Obligation was to ſtand to the Award of Mr. Lewknor : Sg as 
the ſaid Award be made befoze the 21. day of July, &c. ready to be 
delivered to the parties requiring the ſame ; and he made the 4- 
ward upon the 20. of July, at ten of the clock in the night; and 
the making of the Award inthe night, was rates Food: but the 
Doubt was, Becauſe the Condition was ready to be delivered to the parties re- 
quiring the ſame ; and it was not a ſeaſonable time to require it in 
the night. And Fleerwood (atd in the pꝛincipal Caſe, That it hath 
been adjudged, that a Letter of Attozney being to deliver Seiſin, 
and he doth it in the night, that it was good, 


Brightman verſus Keighly, 


Ebt againſt the Defendant, as Erecuto? to J S he pleaded (3) 


fully adminiſtred, #c, And upon a ſpecial Uerdid, it was 
found that JS made the Defendant his Erecuto2, being then 
within age ; and thereupon the D2dinary committed Adminiſtra- 
tion to A. and B. who adminiſkred; and that they had in their 
hands, when the Oefendant came to his full age, of the goods of 
the Teſtatoz, Sir hundzed pounds; and the Defendant at his 
age pꝛoved the Will, and then releaſed to A. and B. all Actions; 
And it was adjudged, it was Aﬀets, Anderſon ſatd, the doubt was, 
becauſe it was incertain what he releaſed, and fo2 that onely an 
Account lieth: But here the — appeareth by the Gerdi. 
And periam ſaid, Jf an Executoꝛ doth releaſe an Account, and 
it is not certain what he ſhall recover, it is not Aſſets ; but if it 
can appear, 02 be ee that ſo much was due, it is Aſſets. Fo? 
the Law pꝛeſumeth, he hath received ſo much as he doth releaſe, 
and the Plaintiff had Judgment. 

Nota, Rhodes ſaid, That in 17 Eliz. it was ruled, that where one 
made his laſt (Util, and by it did Will, that none ſhall have any 
dealing with his goods, until his ſon came to the age of eighteen 
years, except J. 8. That by this J. S. was Exrecuto? , during the 
one upon hs dear) ben ſaid fohi wife, Thar the hall pay all, and 

Cary- wite 5 
take all; by this ſhe was Executrix, * me 


The Lady Rich verſus the Lord Rich, 


* — The Caſe was, the Lo2d Rich did Covenant that 

certain Lands conveyed to the Plaintiff fo2 her Joynture 

are of the value of One thouſand pounds per annum, and ſbſhall 

continue, notwithſtanding any act done, oz to be done by him; 

and the Action was bz » fo2 that the Lands were not of the 

yearly value of One thou pounds : And it was _ 
ag 
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(7) 


gainſt the Plaintiff; fo2 the woꝛds (notwithſtanding any act) extends 
as well to the time of the Covenant made, as to the time future: 
And though they were not then of that value, the Covenant was 
not bzoken, except ſome ac done by him were the cauſe of it; 


Dale's Caſe, 


Þ Fo2 that the Defendant ſold to the Plaintiff certain 
goods as his own goods, Ubi revera they were the goods of a 
ſtranger ; and it was ailedged, that the Action did not lie, becauſe 
it was not alledged, that the Defendant Sciens that they were the 
goods of aſtranger. And koꝛ that reaſon Periam and Windham held, 
he Action did not lie; but if it had been ſo alledged, the Artion did 
lie: Fo2 it may be, the Defendant did know no otherwiſe, but 
that they were his own goods ; but if he had affirmed they were 
his own goods, then the Action would lie. Anderſon contra, fo2 it 
ſhail be intended, that he that ſold had knowledge, whether they 
were his goods, 62 not, 42 Aſſumpt. 8. And it was afterwards ad⸗ 
judged againſt the Plaintiff. 


Reynold's Caſe, 


A Udita querela: F02 that he being inerecution, was ſuffered to 
| go at large, and was afterwards taken again ; and the 


Court would not allow it: But then Puckeringalledged, That the 


laintiff had witneſſes to p2ove, that he paid the money when 


he was at large. And the witneſſes being (wou, and the truth 


appearing to be ſo , the Audita querela was allowed, 


Beverley verſus Cornewall, 


Qu re Impedit. Apon Demurrer, the Taſe was. Simon Kelham be- 


ing Parſon of the Recozy of Somerly, of the value of Ten 
pound, took the Church of Rappeſly without any Diſpenſation, 
and was inſtituted and inducted, and ſo continued to2 twelve 
ears; md afterwards by reaſon of this Plurality, Beverley p2e- 
ented Berry, who was inſtituted and induced, and ſo continued foꝛ 
divers years, and died; and afterwards the Queen p2eſents the 
Defendant Ratione lapſus in the time of Kelham, who was inſtituted 
and inducted, and the Plaintiff bzought the Quare Impedit againſt 
the Archbiſhop of Canterbury and Cornewall ; and it was adjudged, 
that the Quzre Impedit did lie; fo2inthis caſe, Tempus Occurrit Reginæ. 
And Judgment was given, That the Defendant ſhould be re- 
moved. Nota, afterward Mich. 308 31 Eliz. which was entered, 
Trin. 30. Rot. 1306. Another queſtion did ariſe between the ſame 
parties; Beverley pending the Quare Impedit was outlawed at the 
ſuit ot Bawdes, and he ＋ * outlawed, and Judgment given to2 
him in the Quare Impedit, the Detendant Cornewall reſigned, and took 


a-new Pꝛeſentation from the Queen, by reaſon of this outlary 
1 in 
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in Beverley, und he was inſtituted and indicted, and afterwards he 


reverſeth the Outlary, and bꝛings Scire facias to have Execution of 
the Judgment. Cornewall pleads this ꝛeſentation, by reaſon of 


the Dutlary, and demands Judgment, cc. Fo2 the Pꝛeſentation 


was veſted in the Queen, and executed befoze the Dutlary was 
reverſed ; and by the Reverſal it ſhall not be diveſted : But after: 
ward it was adjudged, that the Plaintiff ſhall have erecution; 
Fo2 upon a Recovery in a Quare Impedit, any incumbent that com- 
eth in pendente Placito; ſhall be removed, 7 Co. 28. | 
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Dame Killigrews Caſe. 


74 Ower. The Tenant vouched the Peir, and pꝛayed he 
might be ſummoned in the ſame County, and he 
was ſummoned and ent red into the Warranty, and 
= confeſſed the Dower : Jt was moved againſt whom 
the Judgment ſhould be. And the Court was in great 
JC doubt; to2 it did not appear, that the Heir had (ufft- 
cient to render Dower; fo2 it would be in vain, and a great mit⸗ 
thief to the Demandant, if they give Judgment fo2 her, when 
zeradventure the Heir Had nothing oz not ſufficient to render 
ower ; and they commanded Pꝛeſidents in this Caſe to be 


ſearched, 


Anonymus, 


Dube upon an Obligation to pay Foꝛty pound at Michaelmas Eve, 
the Defendant pleaded a Concoꝛd between the Plaintiſt and 
him; that if he gave him a Hawk, and twenty pound at Michaelmas 
day, the Obligation ſhould be vold, and ſald, That he gave the 
Hawk and twenty pound at the day; and the Plaintiff accepted it. 
And this was held no Plea; fo2 it appeareth, that foꝛ not payment 
at the day, the Bond was fozfeited, and ſo became ſingle ; which 
cannot be diſcharged by ſuch a naked Averment in fait of ſuch an ac- 
ceptance, although the agreement was befoze the day; but Ac 
ceptance betoꝛe the dav was a good Diſcharge. | 


Nota, That Ceſty a que uſe at this day, is immediately and actu. 
ally ſeiſed and in poſſeſsion of the Land; ſo as he may have an 
Aſsile 02 Treſpaſs befoze Entry againſt any ſtranger who enters 
without title; and this by the _ of the Statute of 27 H 8. viz 
that Ceſty a que uſe ſhall ſtand and be ſeiſed, æc. And this was the 


opinion of divers Juſtices. 
Playne's Caſe, 


A Leſſee fo2 years was oblieged to pay his Rent, in debt up 
on it, he pleaded, that the Leſſoꝛ was bound in a Statute ; 
and upon that an Extendi facias was awarded to ſeiſe the Lands and 
Tenements of the Leſſoꝛ into the Queens hands, which was exe 
cuted acco2Dingly, and upon that a Libecate was awarded, and 
mean 
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mean between the Extendi facias , returned, and the Liberate a- 
warded, the Rent was incurred; fo2 which he is chargeable to 
the Queen , and demands Judgment. And the opinion of the 
whole Court was clear to the contrary; fo2 befo2e the Liberate 
awarded, Nihil operatur, fo2 he remains always Tenant to the 
Lcilo2 , and chargeable to him fo2 the Kent: And the Wait be- 
foꝛe is but of foꝛm, when it ſpeaks of the ſeiſing into the Queens 
7 koꝛ it was never ſeen, that Lands were ſeifed upon that 
CLint, 
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Cropp verſus Hambleton, 


Reſpaſs upon ſpecial Uerdict ; the Caſe was, Cropp let 

to the Oefendant Land fo? years, rendring Kent at 
> Michaelmas, with a Re-entry fo2 Default of payment, 
at Michaelmas, 02 twenty days after. The Leſſee fo2 
two years uled to pay the Kent to Mary Briggs ſervant 
of the Leſſoꝛ, and he accepted it at her hands; and 
in the third year he pald the Rent to the Leſio2, and 
in the fourth year paid it within the twenty days to the ſaid Mary 
Briggs, und pꝛayed her to pay it to the Leſſv2 , who within the 
twenty days tendered it to Cropp, who refuſed to receive it, and 
blamed her fo2 7 and at the laſt day of the twenty days, 
Cropp demanded the Rent,and it was not paid; and thereupon he 
entered: The queſtion was, if his entry were lawful ? And atter 
Argument, it was adjudged fo2 the Oefendant , fo2 the Condi- 
tion was not bꝛoken: And the Court held, that the tender of the 
Rent to the _— himſelf at any day within the twenty days, al- 
though it be out of the Land, is good, and he ought to receive it: 
And when he paid it to Mary Briggs, and ſhe tend2ed it tothe Leſſoz, 
this ſhe did as ſervant to the Letlce foꝛ that time, and is as good 
As it the Leſlee had tendꝛed it, Ex relatione Coventry. 


Burdet's Caſe, 


He Caſe was. The Dean and Chapter of Hy were ſeiſed of 
a Yanno?, in which the cuſtom was, That the Copyholders 
may Surrender out of Court, to the uſe of a ſtranger in Fee; 
they make J. S their Steward, Ad exequendum per ſe vel ſufficientem 
deputatum ſuum. J. S. maketh A. his Deputy Hac vice, to take a Sur- 
render of Baron and Feme, to the uſe of the Baron and Feme fo2 theit 
lives, Remainder over in Fee; and the wo2ds were turther in 
the Deputation, Et ulterius ad faciendum & exequendum quantum in me eſt. 
Che ſaid A. by foꝛce ot that Deputation, takes a Surrender from 
the Baron and Feme, upon condition, that the Loꝛd ſhall grant it to 
them fo2 their lives, Remainder over in Fee, the Surrender 
was erecuted accoꝛdingly; the Baron and Feme die, he in the Re- 
mainder enters, the Heir of the Feme ouſts him, and he bzings 
Treſpaſs. I. Jt was agreed, that this Deputation Hac vice, was 
good ; 2. That althaugh the authoxty to take the — 
a 
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was abſolute, and A. took the ſurrender upon condition, vet it wa 
good, by reaſon of thoſe woꝛds, Et ulterius ad faciendum,&c. e 4 


Anonymus; 


Rror : The Erro2 d was, that the Defendant in the oꝛi⸗ 
ginal Action of Debt, was named nuper de London, ànd in the 
erigent de London. Af all the Court held it to be an Erroz, fo2 t 
o2iginal was the foundation of the Suit, and the exigent is to 
puriue it without variance, and the wozd (nuper) being omitted 
out of the exigent, it was erroneous, 


Sir Thomas Cockaine and his Wife verſus Witnam, 
1 cn fo2 woꝛds: At the niſi prius the Defendant pleaded con 


cord puis le darraine continuance judgement fi al enqueſt, xc. And b 
all the Juſtices it was no Plea, but he to conclude, Judgement 
i ao,8c.and ſo in all Pteas pleaded ſince the laſt contintiance;then 
it was moved. it 1 —— all de ginen upon this, 02 a new ni 
prius granted , and upon avviſe judgement was gi ali 
1Ilaintiff, fo? it was a confefſionof the matter in iſſue : And the 
woꝛds were, My L1 y Cockaine did offer two ſhillings to a woman with child 
to get her a drink to kill her child, becauſe it was gotten by. J. S. Sit Tho, Cockaing 
Butler; And it was moved the action did not iye fox "= wo2Ds, but 
ft was adjudged fo? the ntiff, fo op t the 8 credit is 
impaired; and if true, there was o bind her to her good be⸗ 
haviour, although ft was not ſaid ſhe did give money, 02 anyhurt 
was done, but that ſhe offered,#c. this Cale was — Hill 
19. Eliz. - _— 17. & 18. Eliz. rot. 183; Exrelatione Chambertanie. V4 
Co, f. 46. b. 
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Criſpe verſus Golding, 


S ſſumpſit: upon iſſue joyned that non aſſumpſit, it was found fox 
be Jlamtiff. Walſmſly Serje.c moved in Arreſtof Judge- 
ment, that the conſtderation upon which the Action was 
«> byought, was not well alledged, fo2 the JPſatutiff decla⸗ 
red that 7.5. was ſeiſed in Fee, and made a Leaſe to him foꝛ years, 
24. Elz. by vertue whereof he entred and was poſſeſſed ; and — 
ſo poſſeſſed, the Defendant upon communication between him an 
the Þtaintiff aſſumed that if the Platntiff would ſeal and deliver 
to him a Deed of Ali —— his Leaſe and intereſt in the Land, 
that he would pay to him a hundꝛed pound, and alledged that he didi 
{eai and deliver a Deed of grant, cc. but doth not ſay he was then 
—— ; and if he were not, the grant was void; and ſo no con⸗ 
ideration. 2. De doth not alledge that he did grant his Leaſe 
und intereſt, but that he ſealed and delivered a Deed ok grant; 
which is not a grant. Curia contra, fo2 when it was alledged that 
the Plaintiff was once in poſſeſſion, it ſhall be intended he did ſo 
continue till the grant, and it ſhall be intended a good grant, and 
the Leaſe and intereſt paſſed by it; and it was ſo adjudged, 


Lancelot verſus Johns, 


Rror upon a Recovery in Debt and Dutlaryupon it. T, Erro2; 
the Defendant bzought Debt againſt Lancelot and 1. S. and the 
Sheriff returned, quod non habent bona aut catalla quod fummoniri poſſint, 
whereas it ought to be per quod ſummoniri,&c. 2, It ought to be, ne- 
que eorum aliquis habet. 3. It is returned quinto exacti fuere per quod 
utlagati exiſtunt, whereas it ought to be per judicium Coronatorum utlagati, 
fo2 they are Judges, and the certificate is to be by them. 4. In the 
Ouginal he was named Launcelot, and in the exigent Lancelot. 5. De 
was outlawed in Huſtingis and doth not ſay in Huſtingis de Communibus 
placitis; und fo2 theſe Erro2s the Judgement was reverſed. v. 2. R. 


3. 13. 14. Ed. 4. 6. 
Allen verſus Yorke 


He Caſe was: Allen was condemned at the Suit of York in the 
Queens Bench in Action upon the Caſe, and damages aſſeſſed to 
4000 l. Vorke dieth, being ſatisfied of a T0001. parcet of the 4000]. 
and his wike being Erecutrir,hztngs a $cire facias fo2 the 3000 1. reſi⸗ 


due, and the Caurt doubted. V.4. & 5. Mar. Dyer 165. 19. R. 2. Execution, 
Ano, 
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Anonymus, 


Rror. Upon a judgement given ina Formedon „the Erto2 aſſign- 


ed was, that the Action was bꝛaught gone three , whereof 
one was within age, and Judgement was given by default,where- 
udgement is not to be given againſt an Infant by detault, and 


as ; 
tis it was demurred in Law (the infant was bzought inta 
urt to be ſeen, and he was of the age of ſeven years: ) the 
Court doubted after argument by Andrews, and mould avviſe, 


V Dyer 104 
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Morgan verſus Kiffe. 
s Ction fo2 woꝛds, that the Platatiff maintained, 


.. ViRualled, and helpt to let go certain Pyrates, contrary to 
"S280 the Law of the Realm and the Proclamations made. Up- 
on not gutity it was found fo2 the Platntift, 
damages ſixty pound. And it was moved in ar- 
reſt of judgement , that the woꝛds were not 
Y) & actionable, fo2 it is not alledged that he knew 
— them to be pꝛates, oꝛ maintained them in their 
Pyꝛacv. Coke contra, fo? when it was alledged he maintained Pyrates, 
&c, it ſhall be intended in malam partem, and that he ſpoke them ma⸗ 
licioufly , and that he maintained them knoweng them to be Py⸗ 
rates. And it was adjudged in Sir Henry Leas Caſe againſt Penni- 
ſton, where p. ſaid to Sir Henry, he maintained Thieves, that an Action 
1 0 80 and atterwards the Platntiff had judgement: foꝛ when it 
(SFifdhe maintained them agatnſt the Law and P2oclamations,it 
ſhall be intended in the wozſe ſence ; and although Jy2acy is try- 
able by the Civil Law,pet bythe Statute of 33 H8.our Law taketh 
notice ot it. 


Pettywood verſus Cooke, Paſchæ 28, rot, 374. 


E JeRione firmæ. The Caſe was, Hawkins was ſeiſed in Fee of thꝛee 

Doules in Bury, and deviſed them to his lite fo2 lite, the re- 
mainder of one of the Meſuages to Robert his ſon and his heirs, 
the remainder of one other of the Meſuages to Chriſtianhts daugh- 
ter and her heirs, and of the third Meſuage to Johan his daughter 
and her hetrs, having onely theſe thꝛee childꝛen. And did further 
will, that if any of them died without iſſue , that then the Survt- 
voꝛs ſhall — — illam partem equally divided between them; 
Chriſtian taketh Husband, andhath iſſue the Leſſoꝛ of the Plantiff, 
and dieth; after Ro. dieth without iſſue, then the Feme of a 
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toꝛ dieth; Johan being the Survivoꝛ, enters into all a 
_ and taketh Hus band, and hath iſſue the — eth. 
And the queſtion was, it the ſue of Johan ſhall have all the part of 
Robert, as aDeviſe to his mother and her heirs , oꝛ ifthe iſſue of 
Chriſtian ſhall have a moity with her as co-partner. And the Cale 
was argued by Golding fo2 the Plaintiff, and Coke fo2 the Defen- 
dant; and all the Juſtices held, that by the Deviſe onely an eſtate 
fo2 life is limited to theSurvivo2, and the Fee doth deſcend by 
courſe of Law aſwell to the iſſue of Chriſtian which firſt died, as to 
the Slurvfvoz; and though the woꝛds are, that the Survivo? ſhall 
* totam illam partem, that is, all the Heſua e, andnot accoꝛding 
to all the eſtate the party dying had in the Meiuage; fo2no eſtate 
being limited, it ſhall be intended but an eſtate fo2 life, and the 
Plaintiff had judgement. 


The Sheriffs of Norwich verſus Bradſhaw, 


. — upon the Caſe upon an eſcape: The Plaintiffs declared 
that whereas I. S recovered again the Detendant in Debt 
nine pounds and ten ſhilllings, and a eapias was awarded to take 
2 in Execution, by foꝛce whereof they made their Warrant to 
he thꝛee Serjeants, æc. there to Arreſt him, who did Arreſt him, 
26. Feb. &c. he eſcaped from them, and afterwards was not found 
in the ſald Country, per quod they were bound by reaſon of the el 
cape tu anſwer the Debt, necnon to expend money fo? the ſearch of 
dim, to their Damages twenty pounds, Upon not guilty, the Jury 
found he was Arreſted circa the 26. of Febr. and then and there ſeipſum 
reſcuſſit. And it was ailedged in Arreſtof Judgement, that the 
Declaration was not good,to2 two cauſes, 1, That they alledge 
that they made a certain Covenant , and ſay not ſub figillo ſigillar 
and a CUarrant without Seal is not ſufficient. 2. They alledge 
that they were chargeable with the Debt , but ſay not they were 
charged, noꝛ ſhew that they were otherwiſe damnified; and if they 
be not damnified, they have no cauſe of Action, fo2 it may be the 
party will never Sue them, oz they may die befoze Suite, and 
then the Suite is gone: and an exception was taken to the UGer⸗ 
dict; fo2 the Arreſt and reſcue is ſuppoſed to be 26. Feb. and the 
Jury finde it was circa 26. Feb. which is uncertain whether it were 
befo2e oꝛ after that day; and if it were after the day, it will not 
maintain the Declaration, foꝛ then it cannot be a reſcue the 26. day; 
but if it were befoze the day, then it continueth a reſcue at that 
day. Curia contra in omnibus. as to the firſt, it is uſual fozm, when 
the Sheriffs Warrant is pleaded to Arreſt one, to ſay that they 
made a Tarrant, #c, but do not ſay ſub ſigillo, &c. 2. An Att- 
on lieth by the Sheriffs upon this eſcape befoze the party Sue 
them, fo2 the party Arreſted did a wꝛong to them by the eſcape and 
refcous,and they are alwayes chargeable to the other party; and if 
they ſtay till they are Sued , the Cou the party that eſcaped may 


dye inthe interim, 02 will flye the Country, that they cannot hear 
of him; and in Holt and Hills Cale in this Court, it hath been ad⸗ 
juvged that an Action lieth fo2 this eſcape, and the party ſhall not 

ake advantage of his own tort. And as to the 1 r to the 
Cerdict., it is good enough, be the reſcous betoze the day o2 after 
the day ſuppoſed in the Declaration , ſo as it be befoze the Suite 
gommenced, And ſo Clench ſatd it hath been adjudged ou 15 
, I 


— 
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adviſe , where a Treſpaſs was found to be done after the day al. 
ledged, fo2 the day is not material. And the Plaintiff had judge: 
nt. 


me 
Alford verſus Lee, Hill, 29. rot. 556. 


D upon an obligation: the Caſe upon Demurrer was, the 
Plaintiff and Detendant ſubmitted themſelves to the Award 
of certain perſons, of all matters, cc, and were obliged each to 
other to ſfand to the Award: they made an Award that they ſhould 
releaſe each to other all Actions befo2e the Feaſt of St. Peter then 
next enſuing; the Defendant in the Eve of the ſatd Feaſt makes 
a releaſe to the Plaintiſt, and delivers it to one Primme to the uſe 
of the Jlaintift , without His aſſent o2 knowledge, and when the 
Plaintiff heard of it, he diſagreed to it; and if this were a per- 
foꝛmance of the award was the queſtion. Cooper argued it was not, 
fo2 it taketh no effect as a releaſe till the agreement of the party; 
and it is delivered to aſtranger who will peradventure not delt⸗ 
ver it without Suite, and perhaps will never deliver it. And re⸗ 
lied upon 20 Ed. 3. Account 70. Atkinſon contra, fo it is immediately a 
releaſe, and he cannot plead againſt it, non eſt factum, no? can coun- 
termand it, and the ]Ilatntiff may agree to it when he pleaſeth,and 
cited Jame's Caſe, 2 Elz. Dyer. And afterwards in Trin 29. Eliz. it was 
adjudged a good perfo2mance of the condition, becauſe no place 
was appointed by the Arbitratoꝛs where the releaſe ſhould be de- 
livered, and it may be the Plaintiff will abſent himſelf out of the 
— 2 the Defendant cannot finde him, and they relted up⸗ 
n james A 


Termine 
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Gray verſus Jefferies, 


ag Reſpaß Upon the Caſe: and ſuppoſeth that he in 24 Eliz. 
put Th. Gray his ſon and heir apparent to ye Defen- 
dant, to be his Appꝛentice inthe Art ot a Caploꝛ foꝛ 
ſeven years, and that the Plaintiff was leiſed of 
Lands in the County of B. in Fee of the value of 
a twenty pounds, which Lands after his deceaſe are 
to deſcend to the ſaid Tb. Gray; the Defendant the firſt of May 28 Eliz. 
vi & armis did aſſault the ſaid Th. and ſtrook him with a Spade upon 
his back, by which he became lame and decrepit, by realon where- 
| of he loſt his marriage, and could not marry him as befoze, to his 
Damages two hundzed pounds; and upon this Declaration the 
y Defenvant did Oemur in Law; and it was argued by Tanfeild of the 
| one part, c Halton of the other, and the ſame day without any further 
. argument it was adudged =o efendant , fo2 the Juſfices ſaid 
| it doth not appear by any book that the father ſhall have an Action 
fo2 the loſs of the marriage of his ſon and heir, except when a 
ſtranger takes him by koꝛce and marrieth him; but it the ſon m 
himſelf, oꝛ a ſtranger pꝛacureth him to marry one, the father h 
no remedy; and treſpaſs fo2 — 02 battery of the ſon, lieth not 
fo2 the father, but the ſon onely ſhall have the Action ; alſo in this 
Caſe he is bound Appꝛentice fo2 ſeven years, and ſo till the ſeven 
years are paſt , the father hath nothing to do with him, and can⸗ 
not marry him during that time, and lo cannot have an action koꝛ 
loſs of his marriage, which perhaps will never come to him, 


Nota. It was held by Wray and Clench, if one cut trees which are 


oꝛ may be Timber Trees, as Oaks, Elms, æc. although they be 
under the age of twenty years, no tithes are due; And la if trees 
of that age be cut, and new Sermins grow, ns tithe due, though 
they be cut under that age, 


Love verſus Pigott. 


* was ſaid there are divers preſivents, that if a Leſſee fo2 years 
be Sued in Court-Chriſtian 
have a P2ohibition, 


Tre- 


02 Tythes, he in the Reverſion may 
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Trevi lian verſus Lane. 


. firmx : The Caſe was, Avice Trevilian Tenant 702 life, re- 
mainder in tail to Thomas her ſon , remainder in Fee is re 
heirs of Avice. Avice and Thomas make a Leaſe to? thee lives by In 
denture ; Avice dieth, Thomas grants the Keverſion to B. in J ev c2 
the uſe of his laſt Clill; and atterwards deviſeth the Revectiol tv? 
pears and dieth; the thzee Leſſees fo lite dye, the Oevitee to: 

ears enters, the heir of the body of Thomes ouſts him, aid he 

ungs Ejectione firmæ. The queſtion was, it the Leale fo? thꝛee 1ives 
be a diſcontinuance to coll the entry of the iſlue. Drew argued that che 
entry of the iſſue was not lawful,to2 the Leale fo2 three lives being 
made by Deed, was the Leaſe of the Tenant io? lite, and the conti 
mation ot Thomas, and ſono diſcontinuance, 13. H.7. 14. Comment” 140. 
13. Ed. 4.4. but it it had been without Oeed, then it had been the ſur 
render of Tenant to2 lite, and the Leaſe of him in the remainder, 
fo2 otherwiſe nothing would paſs from him. Coke contra, that ir 
was a diſcontinuance , fo2 a Leaſe fo2 thꝛee lives was moe then 
they both could make, and ſo is a Tort, and the Reverfion was gain- 
ed - Pont but in whom the Reverſion was, it may be daubted. 
But it was adjudged that it was no diſcontinuance. Ex relatione 
Johannis Walter. 


Eaſt Skidmore & Foame verſus Vaudſtevan. 


(Om_ Foꝛ not perfoꝛming certain Covenants in an Inden. 
ture between the Plaintiffs Maſter of the good ſhip ot 4. of 
which Robert Pitman was owner of the one part, and the Oelendant 
of the other part; and the concluſion of the Indenture was, 1ncu;us 
rei teſtimonium, the parties atozeſatd to theſe pꝛeſents hive lct their 
Hands and Seals, and all the Plaintiſts and the ſaid Rob. Picm?n 
ſet their Seales to one part, and the Dekendant to the other 
part; and in the Jndenture there were divers Covenants to be 
pertoꝛmed by the Plaintiffs and by the ſald Ko. Pirman to the De- 
tendant; and e converſo, and there was a clauſe in the Indentuxe, that 
the Plaintiffs and the ſaid Ro. P. bound themielves to the Deken⸗ 
dant to pertoꝛm the Covenants the Oetenvant pleads that the 
Indenture was delivered to the Plaintiffs and co the ſaid Tho. pit- 
man (and ſo miſtakes Thomas) fo; (Robert) pleavs the releaſe of the 
ſaid Tho. of all Covenants ; and thereupon the ]-laintiffs De⸗ 
murred, fo2 two cauſes. I. The releale was pieaded by T. p. 
whereas no ſuch man was named in the Jndenture, and this was 
held a great miſtake and without defence, and the Noll was com- 
manded to be ſearched. 2. And the chief matter was, admitting 
the name had been right pleaded, and that K. p. had releaſed, if 
this releaſe were good, Coke argued that foꝛalmuch that onely the 
laintiffs in the pꝛemiſſes of the Jndenture were Try of the 
one part, and the Oefendant of the other, although R. p. is after- 
wardsnamedin the Deed , it is a void Deed as to him, and no 
Covenant made to him oꝛ by hum is good, fo2 he is a ſtranger to it, 
and his ſealing and delivery is not material, as if 1. S. by Inden⸗ 
ture between him of the one part, and1.D. of the other, deviſeth 
Lands to I. D. and A. B. it is void to A. B. And he anſwered the 
caſes put by Godfrey of the other fide, 4 Ed. 2. Obligation, where 
an 
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an an Obligation was made by I. S. & ad ma jorem rei ſecuritatem inveni ]. 

D. ſide- juſſorem, and J. D. put his Seal to it; this was his deed: 
Which Caſe he agreed; Fo? it is not mentioned whoſe Deed it 
is; and ſo is the Deed of bo which are named, and put their 
Seals, cc. So when an Jacumbent grants a Rent, * — 
of Patron and Sꝛdinary, and they put their Sealstoit; this 
is not their Deed, but onely their Agreement to it: And the cale 
e F * he nA al 

30. a ncipa 

was the Miſnoſmer, which the Tourt held could Bot be notre $ 
Ee _ they conceived the matter in Lowe fo be allo fd the 


Sir Walter Aſton verſus Whetenall, 


Aſte. ores was ought of 97 tha rh in an Action of 
WUaſte, e Plat in 
L — ps bong Div! is 


Action did cont, 
The Dete ſame to the van play Na 5 and be | 
vent rr n 8 
| Wo o teilt Fe dat mid not et Ka Fs | 
an eſtate fo2 life, And hen fr one. 
faration ought to Es 
intendment: And 
if he had not meutioned an thougy the Deel N res 
Setſin, and that inſufficrently, the gy is — good, 
Patridge's Caſe, Coment. reciting a Statute, cc. But Shuteand Cle 
Ju ſkices, held the Declaration to be good; foꝛ the —— of 
eiſin is not material, when it might ve been left out; and it 
is helped by the woꝛds ſubſequent , viz. Ad exhæreditationem, — 
explain how he was ieiſed ; and it being but matter of Form, tt 
5 helped by the Statute of Jeofail's after Uerdict, Gawdy dolibted, 
t Adjournatur, 


Diſplyn * Sprat. 


Jectione Firmæ. They were at iſſue, and in t 

of the Pannel was named Tho. Barker of D. 
gis jurat he was left out, and: I ho. Carter de D. put inhis — and 
at the Niſi prius Tho. Carter was ſwo2n, and with others tried the 
Tſſue, Coke alledged this in Arten of Judgmeut; fo2 now 
there were but eleven or the Pannel , Tho. Carter miſtaken, 
and kalſly named fo2 Tho. Barker, ag in a Ven. fic. a roz was re: 
turned by the name of — Totiif = [4 in the v 
was named Gregory Tompſon ot; Sei pl g 
was held a void Uerdic Burt oe ig there is a great dit 
— between a miſtake in the name of iſm, and Ems 

. f02 a man can have but one name of aptiſm, but 

have twh ſirnames. 


Windſmore vᷣerſu- Hubbard, Int. Trin. 27. Rot. 850. 
Elan Firme. The caſe was, the Loꝛd Sturton by 


be- 
tween him and J. 8 let certain —_ to J. S. foi lite, Fo * 


Venire facias ONe 
d in the Diſtrin- 


(6) 


\(7) 


(29 


— ” 


Termino Paſchæ, Viceſsimo nono, &c. 


to him and A. B. and C. his thꝛee ſons Succeſſive. The firſt queſtion 
was, It they all took an eſtate, becauſe the ſons were not named 
in the a of the Deed ? Secondly, the queſtion was, Ik 
they take, whether they take Palle an not? And thirdiy,:if they 
take no way, whether there ſhall be an Occupant toꝛ the like of the 
thee others, ſo as it ſhall be a Leaſe to 4 foꝛ his own lite, and 
fo2 the lite of the thꝛee lons. And after Argument by Coke and o⸗ 
thers, the clear opinion of the Court was, That the ſons ſhall 
not 252 N becauſe they are not named in the pꝛemiſles 
of the Deed, no2 ſhall they take by way of Remainder; koꝛ the 
intent was, to give the Land to them in poſſefſion, 18 Edz. 59 
Broke Leaſes 54. The onely doubt was, If there ſhall be an Occu⸗ 
ant; but Wray ſaid, There can be no Dccupant ; fo2 it being 
imited to the Father fo? his life, this is a greater eſtate then fo2 
the lives of others, (V. 5. Co. Roſſes caſe) And the th:ee ſons are 
named as perſons to have an eſtate, and not to make a limitation 
of an Eſtate, And Trin. 29. it was Aged, That there was no 
Remainder, and that there ſhall be no Occupant, Ex Relatione Wat- 
ter. Nota, Delapers Caſe, 17 Eliz. Tenant by the Courteſie, grants 
over his eſtate ; the Grantee deviſeth it, and weld : This was 
held avoid Deviſe, and out of the Statute of Wills ; and jt 
was held, Chat although the Deviſee doth firſt enter after the 
death of the | vet he ſhall not have the Land as an Occu⸗ 
, fo2 there ſhall be no Occupant of an eſtate of Tenant by 
Courteſie, 02 in TR in Oower, which are eſtates createdby 
Law, Ex Relatione Edward Coke. 


Termino 


Termino Trinitatis, 
Viceſsimo nono ELIZABETH, 


in Banco Reginæ. 
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Marſh verſus Kavenford. 


3AM Sumpſic, And did count that whereas at the requeſt 
e ot the Defendant, there was a Communication of a 
/@A\F marriage between the Plaintiff, and the Oaughter 
ok the Oetendant; and that afterwards he married 
her, that atterwards the Defendant pꝛomiſed to 
pay hin one hundꝛed pound. Egerton and Foſter argued, 

that this was no conſideration ; fo2 it is paſt, and had no reference 
to any act befo2e : But if the marriage had been at the requeſt of 
the Defendant, and after the marriage he pꝛomiſed, #c. Thie 
had been good. Popham, Daniel, and Coke, contra. Fo the Fathers 
natural affection doth continue, and her advancement ts ſufficient 
cauſe of the pꝛomiſe. And they ſaid it was adjudged in the Ex⸗ 
chequer, that a pꝛomiſe of ten pound in conſideration of councel 
giben to one; this was good, though the councel was given be. 

Ne ; and it was here adjudged to2the Plaintiff. 


Rainſcroft verſus Lawney, Paſch. 27, Rot. 167. 
_—_ of a Judgment in the Common Bench; fo2 that the Re- 
coꝛd was, that the Oefendant obtuſit ſe per Cutting Attor- 
natum ſuum, and left out his Chiſtian name, and the Judgment 
was reverſed. | 


Cottington verſa Hulett, Paſch,29, Rot. 188. 
A Sumpſic againſt an Erecuto? upon the pꝛomiſe of the Teſtato? ; 
and in the Declaration it was not averred, that he had Aſſets 
to pay Debts, #c. but Mich. 29 & 30 Eliz: jt mas adjudged, that the 
Declaration was good, and the Plaintiff recovered. 


Aſh verſus Wood. 
hr The JIlaintiff counts in Replevin Quod adhuc detinet, any 
the Jury aſſeſſed the value of the Beaſts, and damages entire- 
ly, whereas they ought to ſever them; fo2 he may have the one, 
and not the other; andthe Judgment fo? this cauſe was reverſed; 


| Giles verſus Ferrers, 
He Aſsiſe of Nuiſance, the Plaintiff counts that exalcayic domum, 


the Jury finde that erexit, and Erception taken to it; but the 
Cm Jury inkoꝛmed by the Grammartans, that the woꝛds were 


Termino 
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tho he be te be toi 8 
Se een 


(1) 


(2) 


(4) 


(5) 
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Termino Michaelis, 
Viceſsimo nono & triceſsimo ELIZABETH, 


in Reginæ Banco. 


Pecke verſus Wyrrall. 


=——= Eplevin, The Defendant made Cogniſance as Bay- 
fk of Tho. Piggor Eſq; fo: Damage feſant. The 
Wi gms replied, That Sir John Goodwin was 
feited, æc. And that he and all his anceſtoꝛs, cc. had 
uſed to have foꝛ him, and all his Tenants fo2 years, 
and at will, cc. Common in the place where, æc. 
= Fo2 all their Poꝛſes and Colts, and he put in the 
Hoſes, cc. The Defendant rejoyned, that in the place where, æc. 
it was uſed time out of minde, tc. That if the Yozſes of Sir job 
02 of his Anceſtoꝛs, cc. did come there by Eſcape, and were not 
pret in; that tt ſhould not be lawful fo2 the ſaid Tho. piggor, Ac. to 
iſtrain them Damage-feſant, but to put them out peactably, and 
ſaid, That the place, #c. was incloſed , and that the Jlaintiff 
bzoke down the incloſure, and put in his Cattle, fo2 which he 
diſtrained, cc. Abſque hoc, That ir Jo. Goodwin,&c. had Common 
in the place where, aliter, &c. Walmſly moved this was no good 
Traverſe ; fo2 he did not confeſs that Sir Jo. Goodwin had any 
Common, and therefoze he ought to Traverſe Abſque hoc, that 
Sir John had any Common there, Curia; That pleadinghad been 
better; to2 in truth he hath not confeſſed any Common, #c. but it 
ſeemeth — enough as it is: Fo2 this liberty that his Cattle 
ſhall be there without being diſtrained, is in nature of Common; 
and theretoꝛe he might plead as he did: But they ruled, that the 
Defendant ſhould mend his Plea, oꝛ that a Demurrerbe joyned. 


Knight verſus Mory, 


12 The Cale was, Shelley makes a Leaſe fo2 years, proviſo 
quod non licebir, tu the Leſſee, to alien his term without the 
aſſent of the Leſſo2; the Leſſee deviſeth the term to his ſon, the 
Leſſoꝛ aſſenting ta it. Three points reſolved, 1. This is acon- 
dition: 2. Adeviſe in general, is a bꝛeach ot the condition: 3. As 
this caſe it is no bzeach ; foꝛ nothing pafled till the Leſſo2 his aſſent 
was obtained; fo2 it was a condition pꝛecedent: And though in 
the pꝛincipal caſe the Deviſee did enter by the conſent of the Exe- 
ctito?, andhad not licence of the Leſſoꝛ, yet it is not material. 


Anonymus 


— 
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— 


Anonymus. 


Jon. Coke moved this Caſe to the Juſtices, to know their (3) 

opinion, he being (as he told me) to make his Award in it. 
Tenant in Fee ſimple, ſoweth the Land, and befo2e the Coꝛn was 
ſevered, deviſed the Land to A. fo2 life, Remainder to B. fo2 lite, 
and dieth. A. dieth befoze the Emblements were ſevered, the 
queſtion was, whether the Executoꝛ of the Tenant fo2 lite, oꝛ he 
in the Kemainder,ſhould have the Emblements; fo? he ſaid clear- 
ly, That the Erecuto2 of the Oevio2 had no colour to have them. 
Wray and Shute held, That he in the Remainder ſhould have them, 
fo2 by the Deviſe of the Land they paſs with it; and when they 
paſs by reaſon of the Land, and come not by the Manurance of 
the firſt Tenant to2 lite, they ſhall go with the Land: But if the 
firſt Tenant fo2 life here granted them to another, it had been 
otherwiſe ; fo2 by the Grant they are quaſi Chattels ſevered from 
the Land. And Wray ſaid, it hath been adjudged in this Court, that 
where Baron und Femeare Joyntenants of Land, and the Baron ſow- 
eth the Land, and dieth betoze Severance of the Coꝛn, the Feme 
ſhall have it. Clench doubted in the pꝛincipal caſe; fo2 he conceived 
that the Executoꝛ of the firſt Tenant fo2 lite ſhall have them, as 
Chattels veſted in him: And he ſaid, if Land be ſown, and then 
the Land is deveſted to J. S fo2 lite onely, andbefoze Severance 

e Devilſee dieth, his Erecuto? ſhall have the Coꝛn, and not the 

everſioner : Which cale Wray and SbuceDemied, but ſaid if it were 
ſo, it is not like the caſe of a Kemainder. And Popham Attome 
being demanded his opinion, agreed with Wray in the pzinctp 
caſe, but doubted of the caſe of Baron and Feme, 


Prat & Uxor verſus Taylor, 


Ar That whereas the wife of the Plaintiff in confidera- (4) 

1 tion that the Defendant ſhould _ her daughter, had 
given to him ten pound ; he pꝛomiled to the wife, that if he did 
not marry her daughter, he would repay the ten pound, and avers 
he did not marry her, cc. Apon Non Aſſumpſic pleaded, and found foꝛ 
the Plaintiffs, it was alledged in Arreſt of Judgment, that the 

elivery of the Plaintiff by the Feme was void, and then the p2o- 
mile made to her is alſo void. And although the Baron agrectÞ 
afterward to the Delivery and Pꝛamiſe (as it appeareth by his 
banging the Action) vet this cannot make the P2omiſe which was 
void, to be good; fo2 there was no conſideration at the time of 
the Pꝛomiſe. Another matter was moved, That the Baron and 
Feme did joyn in the Action, where it ought to be bzought by the 
Baron Onely ; fo2 it is void to the Feme being during Coverture, and 
it is as a ]Nomiſe made to the Baron onely: But it was adjudged, 
that the Action was well bought; fo2 the agreement of the Baron 
maketh = p20miſe good ab initio ta the Dugband, and it being 
made to the wife, they may joyn in the Action, 


Anonymus, 


* 
ak 
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(3) 


(4) 


OG) 


ET 


Anonymus, 


Ction fo2 theſe wo2zds , Thou haſt ſitten upon the Pillory ; but ſaithj 

not in what manner. Harris moved, that the woꝛds are not 

actionable ; and ſo was the opinion of the Juſtices, who (aid he 
might well demur upon them. 


Donnes Caſe, 


ACtion fo? theſe wo2Ds, If. you had had your deſerts, you had been 

hanged before now. Coke mobed, that the Action did not lie; foꝛ 
that he did not ſhew any cauſe why he ſhould be hanged, and de- 
{erts might be in his minde concerning God; Curia contra, F092 it 
ſhall be intended, he had committed an oftence , fo2 which, the 
penaltyof death was due to him. Wray laid it hath been adjudged, 
that where one wut the name of another upon a Tail , and wat 
alſo, That if chis man had his deſerts, he ſhould have been hanged on theſe 
Gallows ; and dꝛe w a pair of Gallows on the all; and it was ad- 
judged, that an action did lie fo? this. 


Gallies verſus Budbery, 


Ebt uipon an Obligation. The Caſe upon Demurrer was, the 

Jlaintiff being poſſeſſed of a term foꝛ fix years of a Tavern 
in Grecious- ſtreet, let the ſame by Jndenture , with Plate, and di⸗ 
vers Utenſils in the Houle, to the Oefendant fo2 thꝛee years. The 
Defenvant in conſideration thereof, did covenant with him and 
his Alsignees, that De menſe in menſem menſatim, he would upon 
requeſt ri nder to him and his Alsignees an account foꝛ every Tun 
of line he did teli there, and pay him toꝛ every Tun ſold thirty 
ſhillings; and there were divers ether Covenants en his part 
(ſome in the Affirmative, and ſome in the Negative) he pleaded 
Covenants perfozmed (which was ill in that,) the Plaintiff re- 
plicth, That upon the laſt day of July, he required the Defendant 
to give him an account of a Tun ct Mine ſold at ſuch a time, 
which he refuſcd to do; the £ eiendant rejoyned, that befoze that 
time, the Plaintiſt being poſſeſied of a term in the Tavern fo2 
divers years, part whereof were yet to come (but doth not ſhew 
what time incertain, noꝛ the Commencement ot it; and therefore 
it WiiS agreed by all, it was ill in that granted the reſidue of the 
lald term then to come to B. to which grant he Attoꝛned; after 
which time he did not retuſe, and upon this the Plaintiff demurred. 
Derg (02 the Plaintiff argued, that nctwithfanding the reſidue of 
the term was granted over; yet the Account was to be made to 
the Plaintiff, and not to the Alsignee, toꝛ it is a thing collateral ; 
and the Aſstonce is to have onely that which goeth with the houſe, 
and AlSignec is in Deed and Law, as an Erecuto?; Coke contra: Foꝛ 
this ta as a Bent reſerved, and in nature, and lieu of the Bent: 
But he ſald, that the requeſt of an Account was to be within the 
month. Ind this requeſt, as appeareth by computation, was the 
day atter the moneth; which being referred to Kempe, he certiſied 
the fame acce:dingly; and fo2 that cauſe, Judgment was given 
ugaqinſt the Plaintiff. 


Worceſter 


* _ 
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Worceſter verſas Stone, Trin. 27, Rot. 453. 


T 2: Caſe upon ſpecial Uerdict was. The Plaintiff made a 
1 Lecaic to the Oetendant to2 years rendzing Rent, upon con- 
dition; Chat it the Rent were behinde at the day, and ten days 
after (being in the mean while demanded) and no Diſtreſs to ve 
found upon the Land, that the Plaintiff might re-enter : And the 
Jury found, that the Rent was behinde at the dap, and ten days 
after, and that aſutficient Oiſtreſs was upon the Land till thꝛee 
of the clock in the afternoon of the tenth day; at which hour the 
Leſſee dꝛave out his Cattle, and at the laſt hour ot the tenth day, 
the Leſſoꝛ came and demanded the Kent, and it was not paid, no2 
any Oiſtreſs upon the Land; the queſtion was, Tf the condition 
was bzoken?Daniel fo the Plaintiff argued, that the condition was 
bꝛoken, fo2 there was no Diſtreſs at the time ot the demand, and 
the woꝛds are, If it be lawfully demanded, and no Diſtreſs ſound, &c; And 
it is not ſufficient to have it at any time of the ten days, but at the 
Poper time fo2 the demand, which ig the laſt inſtant ol the tenth 

ay : Fo2 otherwiſe; if there be any eſs at any time within 
the ten days, though but foꝛ a quarter of an hour, it would diſpence 
with the condition; and then the Lefſo2 muſt attend all the ten 
days, which would be inconvenient, Wray and Shute, The condi- 
tion is not bzoken, to2 the intent of the woꝛds is, Jt no Diſtreſs 
be found at any time within the ten days, then u Re entry; and 
therefore, if a Diſtreſs be found there at any time within the ten 
days, this is ſuffictent, Clench doubted ; but it was afterwards 
adjudged againſt the Plaintiff, becauſe he made no demand in the 


mean time. 
Sir John Parrot's Caſe, 


Oke ſaid it was adjudged in that Caſe, That a Debt upon 
Reco2d by Recovery, 02 otherwiſe, cannot be attached by the 


cuſtom of the City of London, 


Madox Caſe, 


'A? Indictment againſt him was reverſed, becatiſe the India 
ment was of a Nuſance toa Dozſe-way, whereas it ought to 
be the Queens High-way, oꝛ the High way. 5 


Robert Browne & Vicar verſus Garborough. 


Sumpſit, and declareth of a pꝛomiſe made to the Teme dum ſola 
fur, and alledgeth, That whereas a communication was be⸗ 
tween Jo. Browne, Father of the Plaintiff Robert, andthe Defend: 
ant, Couſin of the ſatd Robert Browne, and the ſardFeme, when ſhe 
was ſole,of a marriage to be had between the ſaid Plaintiffs ; and 
the ſaid Jo Browne pꝛomiſed to the Feme, that if the marriage did 


ak ; ould them ſuch Land, ec. And the 
take effect ; that he would aſſure to them ſuch 5 5 


(6) 


(7) 


(8) 


(9) 


Ter Michaelis, Viceſsimo nono & triceſsimo 


— — IS 


(10) 


tion, ſpecially between Jo 


Defendant did then pꝛomiſe to her, that if J. Browne did not per. 


foꝛm his pꝛomiſe, that the Defendant would give her One hundzed 


ounds, and alledges, That the marriage did take ettec, and the 
ands were not aſlured, «c. Upon non aſſumpſit it was tound fo: 
e Plaintiff. Shuttleworth Serjeant moved in arreſt of Judgment, 
That there was noſufficient conſideration to ground the pzomile; 
fo2 the Feme was a meer ſtranger to the Defendant ; and there 
was no reaſon fo2 him to give her One hundꝛed pounds in marrt- 
age. Gawdy and Shute concetved it a good conſideration, fop it was 
alledged, That the Defendant was Rinſman to Ro. Browne the 
laintiff ; and it is to be intended, that by reaſon of theſe wo2ds 
e was induced to marryR. Browne, which otherwiſe ſhe would not 
ve done; and they commanded Judgment to be entred fo2 the 
laintiffs : And upon a Wait of Erro2 bought, the Judgment 
in Trin. 30 Eliz. was affirmed ; fo2 peradventure the truſted the De⸗ 
kendant, rather then Jo. Browne, and the Defendant was Coſin to 
the ſaid R. Browne Plaintiff, 


Yate, Brooke, Clement, & duo alii verſas Windnam, 


T7 KRor upon a Judgment given in aTait of Partition againſt 

the now ]laintifts,at the (uit of the now Detendant. And di⸗ 
vers Erro2s were aſligned, the Oetendant pleads a Releaſe of 
all Erroꝛs made to him by the ſatd Brook and Clement, who were 
ſummoned and ſevered, and concluded upon it agaiiſt them all, 
and demanded Judgment $i actio. And upon this it was demurren 
in Law, And now Tankeld fo2 the Plaintiffs argued , That the 
Judgment ſhall be reverſed : The firſt Erro2 was, that the ſary 
Windnam Plaintiff in the TUit of Partition demanded Partition, 
accoꝛding to the Statute of 32 H.8. and declared, That whereas 
he and the others heln Four b Acres of Land in Common, 
in ſir parts to be divided, viz. The Plaintiff W. two parts; the 
ſaid Brooke one part ; the ſaid Clement one other part ; and the other 
two, each of them amoyety of the other ſirth part, xc but ſhewed 
not their ſeveral titles to the ſaid ſir parts; no2 any manner of 
title, how the Lands ought to be divided in that manner: And 
therefoze the Declaration is not good, foꝛ the Clꝛit and Oecla- 
ration ought always to compꝛehend their title; and therefoze in 
acommon TUnt ot Partition between coparceners, it compze- 
hends the title, that it was the inheritance of their anceſtoꝛ, and 
deſcended to them, a Fortiori in this caſe where their parts are ſo 
unequal, And although in a Tat of Partition, no Land is de⸗ 
manded, yet it ought to compꝛehend their title, 36 H. 6. in a 
Quem redditum reddit, which demands no Rent oꝛ Land, yet he ought 
to make a title; fo2 he demands an Attoznment upon a Grant of 
a Bent, which is againſt common right. So 11 Hin waſte bzought 
gw hs 5 poſing it to the diſ inheritance of one, they ought to 


| their title came to the Land, in this manner to have an 
ion which is ſa againſt common right: So in every Wait of 
Waſte, he ought to make title, viz. Chat he demiſed the Land, o2 
that he had the Reverſion Ex aſſignatione;and he cited a Judgment in 
a Watt of Exxon between Hide and unton, That in a Wt of Par⸗ 
tition, the title muſt be — in the TUait oꝛ Declara- 
enants, 02 Tenants in 2 

2. rroꝛ, 


—_— ——— CS 
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2. Exroꝛ that the Oetendants in the TUrit of Exroꝛ did come and 
conteſs the partitions, yer it was awarded that the Ocfendants 
ſhould be in meriſcordia , which 18 not ta be in this Action, where 
there is no torr objected againft them, and when they confeſs 
the Action. 3. Crraꝛ koꝛ that upon the Judgement after rhe Writ 
of Partition was returned, ſerved in all points by the Sheriff, 
the woꝛds of the Judgement are that partitio pradifta inter partes præ- 
dict ſtabilis & firma teneat, WHereas it ſhould be teneatur; but upon the 
view of the Recoꝛd, it was teneatur. 4. As to che matter of the 
Demurrer, it fhis releaſe (admitting the judgement to be erron- 
eous) doth bar them all of a TTirit of Erro2; and he conceived it 
did not, ko; it is meerly real, to which all the parties have inte⸗ 
reſt, and though the judgement be entire, yet this relaſe is no 
bar, but the judgement ſhall be entirely reverſed, as 45 Ed. 3. 10. 
two coparceners have title to a TUrit ot TUard of the body, one 
relealeth, this doth not bar the other, but he ſhall recover the 
entier fo2 both, fo zo H. 6. in an Aſſiſe by two, one releaſeth, this 
doth not bar the other, it being a thing of inheritance; ſo in this 
Cale; but aftetwards Gawdy Serjeant which argued fo2 the ]Ilatn- 
tiff, did agree that this releaſe can be no bar to the other. 
And Hill. zo. Elz the Caſe was argued at large by Gawdy and 
Coke, that the Declaration need not comp2ehend the title , fo2 
it ſhall be intended that they have the hah till the con- 
trary doth appear; and by intendment he that bzingeth the 
Action cannot have conuſans of. the title of the others, fo2 
every of them cometh in by a ſeveral title; and they ſhewed 
divers Writs and Declarations of Partition, and one in Mich. 
26, & 27 Eliz, between Cheney and Berry, that in a Writ of Par⸗ 
tition between Tenants in Common, title needed not be 
ſhewn. And ok that opinion was the whole Court, and ſaid they 
would not reverſe the Judgement contrary to ſo many p2e- 
ſidents. And as to the ſecond Erro2, that the Judgement 
was 1dem in materia, they ſaid if the Defendant came in upon the 
firſt ſummons, and ſuch Judgement be given, it is erroneous; 
but it was alledged they came in upon the pone, and then it is 
good. And the Court moved the parties to agree, but after- 
wards the ]Ilaintiffs cauſed the TWrit to be diſcontinued, 


The Biſhop of Gloceſter and Savacres Caſe, 


E Rror Upon a Judgement given againſt them in a Q Impedit 
bought by the Queen, in which the Biſhop — that he 
claimed nothing but as Oꝛdinary, #c, The queſtion was, if the 
Crit lieth in both their names, o2 ought to be bꝛought only in the 
name of Savacre. Coke argued that the Biſhop ought not to joyn 
in the CArit, fo2 he had no loſs, and relied upon the Caſe 29 AM. 14. 
Attaint, and 6. Ed. 3.7. Mallory and Winter contra, f02 the Biſhop is party 
ta the recoꝛd, and relied upon; Ed. 3. & 2 Ed. 3. und they faidacUrit 
of Erroꝛ in this Caſe is but as a Commiſſion to examine Erroꝛs 
as ro H.. 4. iS, and if moꝛe be named in a Commiſſion then need⸗ 


eth, it is nat material; and afterward it was awarded the Tlrit . 


his 


was well brought, fo2 vVray laid the Biſhop hath loſs fo2 by t 
R Judge 


(IT) 


66 Ter. Michaelis, Viceſsimo nono & triceſsimo 


Judgement, the Crit ſhall be to the arch biſhop fo2 admiſſion and 
inſtitution, and lo he hath lols, and therekoꝛe may joyn, 
Bracebridge verſus Vaughan. 


Ebt iipon an Oligation: it was agreed by the Court that 

(12) D where the Barſhall of the Queens Bench taketh Bond to2 

the eaſement o2 delivery of a pꝛiloner in Execution , this 1s vold 

by the Statute of 23 H.6. although he be not named inthe Statute: 

fo2 VVray ſaid divers perſons are intended in the purveiw of the 
Statute which are not mentioned inthe Statute, 


Hare verſus Gorge, 


(13) T Het, The Defendant pleadsan Arvitrement in bar, that the 
Defendant ſhould pay to the Plaintiff twenty ſhillings, upon 
which the Plaintiff Demurs, becauſe he doth not alledge a place 
where the ſubmiſſion was 9H. s. 5. and doth not alledge perkozm⸗ 
ance of the Arbitrement, and doth not anſwer to the vi & armis,and 
to2 theſe cauſes it was adjudged fo? the Plaintiff, 


John Fuller verſus Robert Spackman, 


(14) Deb. upon an Obligation: The condition to ſtand to the Ar⸗ 
bitrement of Tho. Coleſhill, of all matters, Suits, Quar⸗ 
rels, Actions, and Debates whatſoever now depending between 
them, and being at Suite of Law, oz otherwiſe in controverſie 
between them, lo as the Award be made befoze ſuch a day, cc. in 
wziting, the Defendant pleads the arbitrement in wuting made 
ſuich a day in this manner, that the Plaintiff ſhall enjoy quietly 
certain Tythes in D. without interruption of the Dekendant, æc. 
and that he had ſuffered him to enjoy them,#c. which is all con- 
tained in the Arbitrement, and demands judgement, cc. the 
Plaintiff replieth, that beſides that the ſaid Tho. Co. did by the ſald 
wꝛiting Award that the Detendant at a day, æc. ſhould pay to the 
Plaintiff five pounds in full ſatisfaction of all accounts, Suits at 
Law, Arrearages of Tithes, and Tithes unjuſtly taken at any 
time from the beginning of the woꝛld to the day of the Obligati⸗ 
on cc. and alledges that the Oefendant did not pay the five pound, 
and ſo aſſigned the bꝛeach, xc. and upon this it was Oemurred , 
and the cauſe was, becaule the Plaintiſf did not aver that there 
was any Suit depending, ac. at the time of the ſubmiſſion: fo2 if 
there was not, the Award was void and out of the ſubmiſſion; 
but without any great argument it was adjudged by $hute and 
Gawdy (being onely pꝛeſent) fo2 the Plaintiff, and their reaſon 
was, that it ſhall be intended to be Awarded fo2 matters in Suit, 
and an Averiment needs not, fo2 otherwiſe every Award may be 
avotded by ſuch nude ſurmiſe. 


Clecet 
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A 


Clecott verſus Dennys, Int, p, 29, rot, 144; 


Ction upon the Caſe : And alledgeth that he had Sued a lacicat 
againit L S directed to the Syeriff of Devon. 1 ng to 
Declare againſt him in Debt, and 1. S was Arreffed , and in px 
ſon at his Suite; the Oefendant pꝛeten ding to be Deputy to 
Sheriff, took bond of him, and let him at large, by which be had 
loſt his Suit, æc. the Defendant pleads that the Sheriff made him 
his Deputy to Bail all pꝛiſoners bailable in the ſaid County , and 
thereupon he took Bond ot l. S. and delivered it ta the Sheriff,and 
let him at large cc. And upon this it was Demurred,becauſe he 
doth juſtifie as Deputy , and ſheweth no Deed of Oeputation, 
28 H. 8. Br. Deputy 17. Wyat argued that a Deputation is guod with- 
gut Deed, fo2 a Deputy doth things onely as a ſervant; and in 
right of his Maſter, and ſo may be made withour Deed ; other- 
wiſe of an Aſſignee, 11 Ed. 4- 1. 12 Ed. 3. Monſtrans de faite 63. Aud 
of that opinion was Gawdy, V. 23. Ed. 3. Barr 259. 8: R. 2. Avowry 260. 


Sir Anthony Sturlyn verſus Albany, 


A The Caſe was, The Plaintiff had made a Leaſe to 
I. S of Land fo2 life rendzing Rent: 1.5. grants all his E- 
fate to the Defendant , the Rent was behind to2 divers years ; 
the Platntiff demands the Rent of the Defendant, 

at if the Plaintiff could ſhew to him a Deed that the Rent was 
Due, that he would pay to him the Kent and the Arrerages ; the 
Plaintiff alledgeth that upon ſuch a day ol, c. at Warwick, he ſhew- 
ed unto him the Indenture of Leaſe, by which the Rent was due, 
and notwithſtanding he had not paid him the Rent and the Ar- 
rerages due fo? four years ; upon non aſſumpſit pleaded it was fouun 
fo2 the Plaintiff , and damages Aſſeſſed to ſo much as the Rent 
and Arrerages did amount unto : And it was moved in Arreſt of 
2174 that there was no conſideration to ground an Action , 

2 It ts but the ſhewing of the Deed which is no conſideration; 
2. The damages ought onety to be Aſlefſed fo2 the time the Kent 
was behind, and not fo2 the Rent and the Arrerages , fo2 he hath 
other remedy foꝛ the Rent; and a recovery in this Action ſhall be 
no bar in another Action; but it was — pg en Plaintiff; fo2 
when a thirty is to be done by the JAaintift , be it never ſo mall, 
thts is afuffictent conſideration to ground an Action; and here the 


fhewing of the Deedis a cauſe ts avoid Sutte; and the Rent and 


ion in which he wa 


The Lord Mordant verſus Bridges, 


A Ction de ſcandalis mapnatum : F'82 theſe wends, My Lord Mordant did 
K. know that Prade robbed Shotholt, and = me -campound with —_ ” 
2 or 


nnn... 


(15) 


(16) 


(17) 
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(18) 


(19) 


(20) 


for the ſame, and ſaid he would ſee me ſatisfied for the ſame, though it coſt him 
an hundred pounds; which I did for him, being my Maſter, otherwiſe the evi- 
dence I could have given would have hanged Prude. (Nota, in truth he 
ſpake thoſe woꝛds befoze Juſtice Shuce in an evidence in conſpiracy 
by Prude againſt Shotbok , but it was not ſo alledged now.) Upon 
not Hund pleaded, it was found fo2 the Plaintiſt, damages a 
u{and pounds, And by Popham and Egerton it was alledged that 
e Action did not lye: fo2 the woꝛds he knew, &c. are not Adionable: 
koꝛ a man that knoweth another hath committed Felony , is not 
bound to purſue him, And as to the other wozds he commanded him 
to compound, &c. he might lawfully compound with the party robbed 
to ſtop his appeal, and to the intent he might get his pardon in 
the mean time. But it was adjudged fo2 the Jlaintift, fo2 the 
wo2ds ſhall be taken as ſpoken in the wozſe tence, and tothe 
diſgrace of the ſaid Plaintiff, cc. and a Writ of Erro2 was 
brought in the Exchequer-Chamber , and Exro2 aſſigned in the 
point adjudged. 


Bright verſus Hubbard, Hill, 27, rot, 128, 


I S. ſeiſed in Fee of Copy-hold Land, deviſed it to his Wife fo2 
like, and that ſhe ſhould ſell the reverſion fo2 payment of his 
Debts; and after in Court did lurrender the Land to the uſe of 
bis ite fo2 life accoꝛding to his TUill and Deed; the queſtion 
was, if the TUife could ſell the reverſion, and adjudged the might; 
fo2 he having made his Till befoze , and Deviting it in ſuch 
manner as afozementioned, and after ſurrendaing it, cc. and re⸗ 
ferring it to his Till , this is to be intended accoꝛoing to the in 
tent there limited and appointed, and ſhe ſurrend2ing it upon 
— to - on pounds; this was held a good lale accoz- 
ing to the ill. N 


Anonymus. 


Dir upon a Bond: The Caſe was, the Defendant did owe to 
the Plaintiff certain money upon a Bond , and certain mo- 
ney fo2 Mares (old, as it appeared by his Book; at the day of 
1 upon the Bond, he tendꝛed the money acco2ding to the 

ond; the Plaintiff did accept it, and ſaid it poup be fo2 the 
Debt due by his Book, and not fo2 the other Debt; but the 
Defendant laid he paid it upon his Bond and not otherwiſe, and 
the Plaintiff croſſed his Book, pꝛetending the Book Debt to be 
diſcharged 1 Debt upon the Bond; and it was adjudg⸗ 
ed againſt him, fo2 the payment is to be in that manner that the 
Defendant would pay 1t , and not acco2ding to the wo2ds of the 
Plaintiff how he would accept it. 


Frith's Caſe, 


Ebt upon two Obligations, of which one was not then fozfeit- 

ed, fo2 the day of payment was not come; the Dekendant 
pleads to that a releaſe, and took no advantage of it, that it ap- 
peared it was not foxfeit „ and to the other he pleaded another 
plea; and upon both they were at Jſlue, and found fo2 the Plain 
tiff, And this matter was alledged in Arreſt of Judgement, 12 


— ———  — — 
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it did appear upon the Obligation ſhewn, that the day ol payment 
was nor yet come, and lo the Plaintiff is not to have judgement 
upon it, But it was adjudged foꝛ the Platntiff fo2 both; vecauſe 
the Defendant might have taken advantage of it, but did not, but 
waved it, rt war a Collateral matter, which was fonnd..a- 
gaiuſt him. 9 Ed. 4. the Defendant pleads that the Plaintiff had a 
Co. Executoꝛ who was in lite, which had releaſed to him; and ypog 
this they were at Jſlue, and found fo2 the Plaintiff, and awarded 
he ſhall recover, becauſe the Defendant might have abated. the 
Action being bzought by the Plaintiff alone, and had waved it. 
Bartlet of Council with the Plaintiff. 1517 


Forde verſus Ro'ls, 


Sumpſit by the Plaintiff as Adminiſtrato? of 1. S againſt the 
Defendant , upon a pzomiſe made to the Teſtato2, after 
Iſſue the Plaintitt was non-ſued ; Golding fo2 the Defendant pas 
ed Coits upon the Statute of 8 Elz. which giveth Coſts a ui 
him that ſueth malictoufly ; but if the Sutt Had been upon a Bon! 
o Reco2d, 02 Shop-book, and the money had been paid, yet no 
Coits, koꝛ he had a ground and colour of Suite; but the Court 
dented to give Coſts , foꝛ it cannot be laid to be ſued malici 


being fo2 another; neither can it be known but the Plaintiff 
colour to ſue. | * 


7 * * 
„„ 4 


Scavage verſus Freeman, &c. 


AP by the JIlatntiff againſt Freeman and four others as pꝛinci⸗ 
pals , and againſt More as Acceſſoꝛy; the Plaintiffs after 
the parties which were Appelled, did appear, declared againſt ali 
the pꝛincipals together in French, and atter againſt the Acceſſoꝛy 
in French, and atter the four pꝛincipals ſeverallyby himſelf made 
their Defence in French, which was, Vous aves I. Fr. in proper 
perſon que deſend le tort & force & touts felonies & murders & ceo - que 
et encounter le corone & dignity de noſtre ſeigniores le Roigne & tout ceo 
que le defend' doit & demand oyer de breif & returne de ceo, Which was 
read, and then he pleaded in bar in French, que de ceo felony in ceo 
manner que il eſt appell il neſt culpable & ceo il eſt priſt de prover per 
ſon corps, and ſo waged battel , and in the ſame manner it was 
Done by the thꝛee other pꝛincipals, and the fifth pzincipal, and 
the Acceſſo2y pleaded ſcverally not Guilty , and put himſelf upon 
the Country, 


Cranmers Caſe; 


On: Walmſly Serjeant ſaid it was adjudged in that Caſe 2 
that whereas the Queen had granted Lands, reſerving 

Fee-Farm Rent, with a condition of re-entry fo2 not payment , 

and afterward the Queen grants the Fee-Farm Rent to 1.5. in 

deter, fob dy chat means ih hene at her own grant, 0h 

re-enter, fo2 by eans ſhe 

would be a torr to the G2antee of the Rent, F 


(21) 


(22) 


(23) 


— 
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Foſter verſus Scarlett. 


(24) Ae The Plaintiff declareth, that whereas he and one 


(25) 


Willingron Did tubmit themſelves to the Arbitrement of A and 
B. of all matters,#c. the (aid A. and B. Awarded that the Plaintitt 
Hould releaſe to the ſaid Willingron all Debts which he owed him; 
e that Willington ſhould aſſure to the Plaintiff certain Lands which 
he held fo2 lite, the reverſion to the Plaintiff; and that the De: 
fendant and one Pucter which did pꝛetend to have aLeale in the ſaid 
Lands ſhould ſeal a Deed to the Þlatntiff that they ſhould aſſure 
to the Plaintiff their Leaſe and interelt in the laid Land; and fur- 
er alledgeth that after the ſaid arbitrement, in conlideratton that 
Plaintiff did aſſume to the ſaid Willington to ſtand to and per. 
fon the lald Arbitrement; the Detenvant did aſſume that he and 
= — on a requeſt made Sibi would convey the ſard Land 
forbe Jlatntift; and further alledgeth that he had pertozmed the 
fuld Award vn his part, and that he had requeſted the Defendant, 
hat He and putter would convey the laid Land, cc. which they had 
ot done. Upon non aſſumpſit, it was found to? the Plaintitt; and it 
Was alledged in Arreſt of: judgement, that here is no conſiderati⸗ 
un to binde the Dekendant, fo2 he took no benefit thereby. But 
the Court held clearly the contrary, that it was a good conſidera⸗ 
tion, fo2 by reaſon of the pꝛomiſe the Plaintiff was dzawn to make 
the releaſe; and it is not material, that the Ocfendant took no be⸗ 
nefit by it. Secondly, it was alledged, the Defendant did aſſume 
that He and putter upon requeſt made Sibi would convey, and no re- 
queſt is made to putter, but onely to the Oefendant, and it ought tg 
be made to both, fo? Sibi is the plural number, and ſo ſhall be in⸗ 
tended, upon a tequeſt made to both. But Coke and Godfrey ar- 
guet that the word sibi may be referred to the Defendant onelp, fo2 
this woꝛd compꝛehends the ſingular number, aſwell as the plural, 
fd lo may be referred to the Defendant that is firft named; and 
the regueſt is to be made to him that divp2omiſe, which is the De- 
dant; aud rellen upon 22 Ed. 3.4. But the Juftices laid that the 
Word sibi 18 tobe referred to both, foꝛ both are to do the act; and 
8 akterwards adjudged that the Plamtiff nib! capiat per 
! . 


Knight verſus German, Trin. 29, rot, 669, 


E upon a Judgement in an Action upon the Caſe : Two Er⸗ 
LLroꝛs were aſſigned, 1. Exroꝛ, fo2 that in the ſaid Acton the 
then Plaintiff declared, that whereas he was of good name and 
Thin” artery cums are hon 0 

Akne, and pert his like in jeopardy, di icioufly cauſe a 
Ade of 4 elonp to be wꝛitten, and the ſame being fo wait- 
Fe 2 us of tze Peace at New gate exhibited the ſame 
f Oxy Jury, Et falſb depoſait omnia in ea contenta fore vera, 
ereupon he was Endictes of the ſame Felony, and after ar- 
raighed , and found not Gmlty, and thereupon bought the 
Action, and upon not Guilty pleaded, found fo2 him; fo2 which 
Fe pad Judgement to recover ſeventy two pounds fo2 Damages 
and Coſts ; ubi revera upon this matter ſhewn , no Action _ 25 
* Wn 
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2, Erro2 that the exigent upon the judgement , ſuppoſeth onely 
ſeventy pound was recovered and not moꝛe. AS to the firſt mat: 
ter the Court was in doubt; but Wray (ard that this Endiament 
being witten and pzeferred malictouſly , it is not realon but an 
Action ſhould lye to puniſh it; and it two confpire malicioufiy to 
erhibite an Endictment, and the party be acquitted, he ſhall have a 
conſpiracy; ſo when one dath it, this Action upon the Caſe {teth, 
But Shute and Gawdy contra, that the Action doth not lie, fo2 thene- 
very Felon that is acquitted will fue an Action againſt the party; 
but fo2 the ſecond Erro? , they held clearly it was well aſſigned, 
fo2 then was no ſuch . koꝛ ſeventy pound, and though it 
was the default of the Clerk, yet it cannot be amended to make 
the Dutlary good. And it being moved at another day, the opini- 
on of all the Court was that the Acton lieth not when the Endict⸗ 
ment is pzeferred by the party grieved, and he purſueth it accoꝛd⸗ 
ing ta the Law: and the Statute of Weſt. 2 cap. which doth give 
damages where the party is acquitted, doth pꝛove this, and this 
Cale temaineth at Common Law, V. 27.H.8. 27 Aſſ. 12. and 7 H. 6. 


14. 
Savell verſus Wood, 


DRohibiction againſt a Parſon who Sued fo2 Tythes in the Spirt- 

tual Court: and ttirmiſed that the Clerk of the ſaid Pariſh, 
and all his pꝛedeceſſoꝛs aſſiſtants to the Miniſter there Divina Cele- 
branti, had uſed to have five ſhillings of him, c. fo2 the Tythes of 
the place, where,#c. Coke ſaid this pꝛeſcription is void, fo it is in 
one perſon onely that hath no perpetuity but is dative and remov⸗ 
able, 32 H. 6. 5. And it it be a good lurmiſe, yet there is no cauſe 
but a conſultation ſhall be Awarded, fo2 it is to come in queſtion in 
the ſpiritual Court, whether the Parſon oꝛ the Clerk hath right to 
the Tythe, And he ſaid it was lately adjudged in Buſh and Hants 
Caſe, where the Clicar ſued fo2 Tythes, and a E dar be Either 
upon ſurmiſe that he had uled time out of mind to pay the Tythes 
to the Parſon, that it was not a ſufficient ſurmiſe to2 a pꝛohibition 
to entitle another to the Tytheg, fo2 that ſhall come in queſtion 
inthe Court-Chaiſtitan, Nota, afterwards Hill. 30. Elz. it was mo- 
ved again by Gawdy and Fleetwood Serjeants fo the Plaintiff , that it 
was a good p2eſcription, becauſe the Parſonage was a JIarſonage 
Impꝛopꝛiatèe, and by intendment it commenced by the act of the 
Parſon,viz. that he made a compoſition that the Tithe of that 
Land ſhould be paid to the Clerk in diſcharge of himſelf, and 
that he had uſed time out of mind, #c. to pay to the Clerk five 
ſhillings in diſcharge of all Tythes, ec. And the Court ſad, if this 
ſpecial matter be ſhewn in the ſurmiſe, perhaps it might be good 
byreaſon of the continuance, and that by this the Parſon is dil⸗ 
charged from finding the Clerk , with which peradventure he ſhall 
be charged, and lo is as a payment of Tythes to the Parſon him⸗ 
ſelf; but ſuch matter is not ſhewn , and by common intendment 
Tithes are not to be paid to the ]Iartſh Clerk, and he is no party 
in whom a p2eſcription can be alledged, and thereupon they Awar⸗ 


ded a conſultation. 


St 


4 


Topliffe 


— — + 


2 
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Topliffe verſus Wilſon, 


1 foꝛ theſe woꝛds: Mr. Topliffe hath forged and counterſeited a 
Certificate to a Commiſſion out of the Exchequer , and hath forged and 
ccunterfeited Mr. Birckets and Mr. Savells hands the Commiſſioners , and hath 
put their hands to it, by reaſon whereof he got a Verdict in the Exchequer , 
whereas otherwiſe he mult needs have had the foil, pon not guilty, it 
was found fo? the Plaintiſt, damages ten pound. And it was al⸗ 
[edged in Arreſt of Judgement that the Action doth not lye, be- 
caule it was not ſhewn what Commiſſion it was, no2 in what 
Suite, ſo as the Defendant might give anſwer toit, but Judge: 
ment was given fo2 the Plaintiſt. 


Ards verſus Simpſon, 


P JeRione ſirmæ: Upon ſpecial Uerdict, the Caſe was, the Father 
was Tenant fo2 life, the remainder to his daughter and heir 
apparent (being a Feme covert) in Fee ; the fathermakes a Feoff- 
ment to divers uſes with TUarranty, and after levictha Fine with 
Warranty and dieth ; the daughter fo2 her ſelf, and in the name of 
her Baron, and by his conſent,enters within the year after the Fine, 
claiming the Land as her inheritance, and afterwards they let the 
Land to the Plaintiff, 2.queſtions, firſt if this entry by the Feme 
onely be good; 2. if this warranty defcending upon her during the 
coverture ſhall bind her. And it was held by the Juſtices that this 
entry by her ſelf alone (the Baron agreeing to it) is good, 2. That 
the (WUarranty deſcending upon her during the coverture, where 
her entry is congeable , doth not bind her. And at another day 
Fuller and Gray moved that although the TUarranty doth not bind 
the Feme after the death of the Baron, yet it ſhall bind the husband, 
fo2 he might have entered befo2e the deſcent-of the Warranty, 
which he not doing, is bound as a deſcent during the coverture; 
but it was adjudged foꝛ the Þlatntjff , fo2 the Tarranty doth not 
deſcend upon the Baron but tipon the Feme onely , and being void to 
bind her, ſhall not bind him. 


Mary Vorke verſus Allen. 


re facias lipaha Recognizance $ The Caſe was, One was quarts 
exactus ini alt Action againſt him, and afterwards was quinto ex- 
actus 23 Nov. 27 Eliz. and afterwards the pardon came which had 
relation to all offences befo2e the firſt of November; if by this the 
Dutlary be diſcharged was the queſtion, fo2 the Outlary was after 
the time unto which the Pardon had relation; and prima f:cie the 
Juſtices held that it was diſcharged, but they would adviſe, v. 36. 
H. 6. 25. & 37. H. 6. Quatermains Caſe. And the next day it was mo⸗ 
ved again, and it was then adjudged that the Ontlary was dif- 
charged and void, fo2 the contempt and offence was pardoned, 
and then the Outlary after is void. 
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Scot verſus Scot, 


He Caſe Was, Recoverers to an Uſe befo2e the Statute of (30) 


27 H. 8. make a {eaſe fo: 99 years by Jndenture, rendzing 
Ten pounds per annum; the Leſſee by the ſame Indenture covenant- 
ed with the Kecoverers, that he will pay the Rent to ceſty a que 
uſe his Heirs and Alsignees, proviſo ſemper that if the ſatd Celty a que 
aſe dath not make his Yerre-male his Alsignee, that then he ſhall 
pay the Rent to the Recoveroꝛs, their Heirs and Aſsignees ; and 
afterwards Ceſty a que uſe Dicth, and Toth not make his Detre- 
male his Aſsignee, the Leflee doth not pay the Rent to the Re- 
coveroꝛs the queſtion was ik his Eſtate were foꝛfeited, and that 
this proviſo makes his Eſtate conditionall, and after argument, 
it was adjudged that it was no condition, that went to the eſtate, 
but only ab21dged the covenant: Then was another queſtion, it 
the Rent be reſerved at two Feaſts, viz, Michaelmas and out Lady 
Day, c it is arere at our Lady day, and not demanded at that day, 
if je may demand all at Michaelmas day, and it was held he can- 
not, and a demand in that manner is void fo? all. 


Allen verſus Andrews de Graies Iun, Trin. 29. Rot. 1003, 


EBT upon an Obligation of Thee hundzed _ which 

was conditioned to pay Fourteen pounds, yearly, to the par- 
ty, during the life of the wife of the Defendant ; at Michaelmas o2 
within one moneth afrer at D. the Oefendant pleads that twa 
dales bcio2e the end of the moneth he came to D. and there ten⸗ 
d2ed the Fourteen pound, and none was there to receive it; 
which matter cc. and concluded not, that he was tout temps puiſt, 
and upon this it was demurred in Law, if this tender were good. 
And the Juſtices held, that if the tender had been to the plaintiff 
himſelf in perſon, within the moneth, if he had come thither, this 
peradventure had been good; but it ſeemeth hard to tender it when 
the plaintiff was ablent ; and to compell him to attend all the 
moneth was not reaſonable: but by Wray, it is mo2e reaſonable 
that the laſt day ſhall be fo2 one to tender, and the other to re- 
ceive; but they were in doubt of this caſe. But Clench ſatd, if one 
be obliged to pay another ten pound at Michaelmas, 02 within ten 
daies after, and no place 1s limited fo2 payment, then if the 
Dbligo2 meet the Obligee within the ten daies, and doth ten- 
der the ten pound, the Obligation is ſaved; fo2 perhaps at the 
laſt day he cannot find him. And the Juſfices held, in this caſe, 
the Defendant need not plead, cout temps puiſt, fa2 this lame 
cannot be intended parcell of the ſum contained in the Obligati⸗ 
on; fo2 peradventure moze ſhall be paid during the life of the 
Feme,then the lum inthe Obligation doth amount nnto, But ak. 
terward it was adjudged fo2 the plaintiff, 


Morris verſus Kirke, 
Sumpſit, and declares that whereas he had erpended divers 


ſums of mony fo2 the Defendant, amounting to 25 l. the 
Defendant p2omiled to pay him ny ſums of money wyich be 


Wy 
— 
— 
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had expended fo2 him, and alledgeth that licer ſxpius requiſitus, the 
Defendant had not pad, ec. upon non aſſumpſit, it was found fo; 
the Plaintiff, And it was nowalledged in Arreſt of judgement, 
that the Plaintiff ought to have alledged the day and place of the 
requeſt, fo2 it is iſſuable, and it is not like to a common action 
upon the caſe where a duty is due, fo2 there it ts payable without 
requeſt, and it is in nature ot an action of Debt; but here an action 
is only maintainable upon the pꝛomiſe, and 18 not payable with- 
— — _ requeſt, and ſhewing what is due, And fo if was 
adjudged, 


Preſton verſus Tooley, Trin, 29, Rot, 768, 


Ho upon a judgement in an Aſſumpſit, bought in the Com⸗ 
mon bench, Paſ. 28. Rot. 927. the Caſe upon the Kecoꝛd was, 
Tooley bꝛought an Aſſumpſit againſt Preſton, and declared that where- 
as John Gibbons by his waiting Obligatoꝛy ſealed with his Seale, 
26 Eliz. in forma & natura ſcripti Obligator* ſive recognitionis ſecundum for- 
mam ſtatuti ſtapulæ apud Weſtmonaſterium, de debitis pro merchandiſis in eadem 
emptis recuperand* ordinar* & proviſ” debito modo confectꝰ coram Chriſtophero 
Wray(Capir* Juſticiario, &c, recognovit & conceſſit ſe teneri in mille libris &c. 
juxta formam dicti Statuti, &c. And that atterwards upon the Twenty 
eighth day of March, 27 Eliz. at London, at the requeit and inſtance ot 
the Defendant, he had delivered tye ſaid wirting Obligatozy to 
him, ad inſpiciendum, und ſafely to keep and reveliver to the 
Aaintiff within fir dates after, and that the Defendant in con: 
ideration thereof, did then aſſume to him, that if he did not re⸗ 
Deliver it within the ſaid time, that he would pay Him, when re- 
quired, 1000 |. and alledgeth that lice: the Defendant had not 
redelivered the ſaid waiting Obligatoꝛy, within the ſaid ſir 
dates after the ſaid delivery, and licer the ſaid Plaintiſt after the 
ſatd ſir dates paſſed, viz. at ſuch a day and place required the ſatd 
Preſton to pay the ſaid 1000 1 acco2ding to his pꝛamiſe; he had not 
patd, and refuſed to pay, to his damages of ro l. upon which 
the Dekendant did demur in law, and fo2 cauſe ſhewed that 
there was no ſufficient conſideration to charge him. But atter 
Divers arguments it was adjudged a good conſideration to 
charge him, and thereupon a wilt of enquiry of damages was 
awarded, upon which it was found that by the not perkoz⸗ 
mance of the pꝛomiſe the Plaintiff ſuſtained damages 2001. 
and fo2 coſts of ſuit 53s. 4d. which were accoꝛdingly ad- 
judged to him; and 17 . Gs. and 8. d. moze fo2 caſts. And 
upon all this matter a Tait of Erro2 was bought. I. Erro? 
alsigned was, that the ſaid Statute was meerly void, fo? it is 
alledged to be a Statute Staple, accoꝛding to the Statute to2 the 
Recovery of Debts, made at Weſtminſter, &c. TWlhereas it is a meer 
Statute Staple which is to be acknowledged befo2e the Bajo, 
cc. Accoꝛding to the Statute of 27 Ed. 3, andnot befo2e any other; 
und this is acknowledged befoze VVray Chfef Juſtice, Sed non alloca- 
cur, f02 it was held clearly to be well enough alledged, fo2 it 
is a Statute Staple acknowledged accoꝛding to the Statute 
of 23 H. 8. and it is pleaded accoꝛding to the uſuall courſe of 
pleading luch Statutes. 2. Erro2, That there was no time cer- 
tain alledged, when he delivered the Statute to the Defendant, 
but only it is alledged, that at ſuch a day he was aq" of — 
: tatute, 


4 
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Statute, and delivered it to the Defendant at his inſtance and 
requeſt, ſed non allocatur, blit J did not heare their rcaton. 3. Erro2 
out of the Reco2d, that the J laintiſt quarto die obtulit ſe agatnit the 
Defendant per Aturnatum ſuum, but ſhewed not who was his Atto2- 
ney, and it he had no Attoney, it was Erroꝛ. Curia Contra, becatue 
it is not the courſe ot the Common Bench, to enter the name of 
the Attoꝛney, till after the Declaration ; and in the Declaration 
it is laid that he appeared per Tho, Warren Atturnatum ſuum. But 
Egerton (hewedD a pꝛelident where the Entry was, that one appeared 
by Cutting, Aturnatum ſuum, and ſhewed not his Chꝛiſtian name; and 
tyis being alledged in Erroꝛ, the Judgement was reverſed, which 
the Court here did agree; to2 where he medleth with his name, 
he ought to name him truely by both names. 4. Etroꝛ, which was 
not put in the Kecoꝛd, that it was alledged licet he had not Deſtve- 
red it within the fir dates, cc. ſo he doth not pꝛeciſely affirm it. 
Curia contra; fo it is d good atfirmation, as Bucklyes Caſe in the 
Comment. 5. Erroz; that the conſideration was not ſuffictent,fo2 
it appearerh not that theOetendant had any benefit by the ſhewing 
it to him, but rather charge and trouble to keep it, and to iook on 
it. But as to this the Court would heare no argument, fo2 they 
held it clearly a good conſideration ; and thus was the point dit: 
puted in the Common Bench, and therekoꝛe they commanded the 
Judgement ſhould be affirmed. But Egerton Sollicitoꝛ moved 
that the Judgement might be ſtated fo2 another day, and then 
moved another Erro2, that upon the Tit to enquire of Dama- 
ges, the Plaintiff had no day given him in Court; and no day 
was given to the Defendant then to appear, and vouched 8H. 7 
Rot. 29. in the Book of Entries, fol. 273. where the Erro2 was 
alsigned, and admitted good; and this he ſaid was a manifeſt 
Erroꝛ, and the Court ſaid they would adviſe of it; but afterward 
the next day it was moved again, and this Erro2 over-ruled; fo2 
they ſaid the courſe of the Common Bench was to give no day. 
But all the pꝛeſidents in this Court are otherwiſe, and the death 
_ the party Plaintiff abateth the TUzit; And the Judgement was 
utfimed. 


The Major of Lawnſons Caſe. 


p + Reſpaſs againſt him, fo2 taking a quarter of Co2ne, he guſtiged 
fo2 that it was within the Town of L. and it was Damage 
Feaſant in his freehold ; the Defendant pleads that they wereſby 
Charter in the time of Queen Mary Jnco2pozate, #c. and a mar⸗ 
ket was granted to them, and the place where, #c. was appoin- 
ted fo2 the market place, and he bꝛought his Coꝛne on the mar- 
ket day, and ſet it there, and the Defendant took it; and upon 
Demurrer, it was adjudged without argument; that upon this 
matter the Majoꝛ could not juſtiſie the taking. 
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Dinham verſus Beckett. 


Reſpaſs foꝛ bꝛeaking his Cloſe. Dekendant pleads that J.5. 

was ſeiſed of the Land, and let it to . D. and he as his ſervant 
entred, and gave no colour to the Plaintiff ; and fo2 that catſe 
the Plaintift demurred. And it was argued by Griffich of the one 
part, and by Shirley on the other part. And Griffich tad that when 
theDefendant doth make a ſpectall title to himſelf o2 to any other, 
he ought of neceſsity to give colour to the Plaintiff, but when he 
pleads a general plea, 92 that it is his freehold, it is otherwile. 
2 Ed. 4. 8. Shirley contra, becauſe the Oefendant doth make no title 
to himſelf, but doth juſtify as a lervant, 18 Ed. 4. 3. Wray ſald he 
ought to give colour, though he juſtifieth as a ſervant, but moved 
ye 1x to relinquiſh their demurrer, and plead to iſſue, which 

ey did. 


Gabriel Widow verſus Peter Clerke, 


B ILL of Debt fo2 Fo2ty pound, upon the Statute of 23H. 6. 
bꝛought by the Plaintiff, cam pro ſe, quam pro Domina Regina. 
And Declared that whereas Anthony V Volley, 27 Eliz. had ſued in the 
Court of Nottingham, befo2e the ſaid Defendant then Pajoꝛ, and 
I. S. and I. D. Sheriffs there, accoꝛding to the cuſtom of rhe ſaid 
Town, a plaint of Treſpaſs ſur caſe againſt A. the Dlaintiff, up- 
on which a Capias was awarded by them, to O. B. Ser jeant and 
Officer of the (aid Court, to take the ſaid Plaintiff, and have his 
body befoꝛe them at thenert Court, viz. 1. Septembris, to anfwer, ct. 
and that atterward, viz. 23. Augult, 27. Eliz. the 1atd O. B. atreſted him, 
and that he committed him to the p2iſon of Nottingham, linder the 
cuſtody ofthe laid v. Clerke, Maſoꝛ of the ſard Town, and keeper 
of the Queens Gaol there; and alledgeth further, that he being 
then in p2ifon, 28 Auguſt, 27. Eliz. did offer to the ſaid Majoꝛ, Keeper 
ofthe ſald Gaol,ſureries,tc.to appear at the nert Court,toanſwer 
to the ſaid Anthony VVolley in the (ard action, which ſureties he then 
retuſed, and kept him in p2tſon untill, cc. againſt the foꝛm of the 
ſatd Statute , per quod actio accrevit: the Defendant pleads nihil 
debet, aud found againſt him; and this Term it was moved 
ink Arreſt of Judgement, that the Action lieth not againſt the 
Majo2, fo? the ſureties were not to be offered unto him, but 
to the Serjeant „ fo2 the r the Judge to award the 
— and cannot be an cer to himſelf to take the 

ayle. Allo the Marrant is, that he ſhall take his body and 
keep him till the next Court „ viz. 1 Septemb. and ſo till that 
day is come he is in the cuſtody of the Serjeant, in whatſoever 
pꝛiſon he is committed, Alſo the ſurety offered is not accoꝛding 
to the Statute, fo2 it is that he ſhall appear ad 1 — 
whereas it is to be only fo2 his appearance, and not koꝛ his an- 


(wer ; Sed non allocantur, f02 it was held clearly that the Plaintiff is 
co recover, fo2 the Serjeant is but the inkerioꝛ Dfficer ; and al- 
though the ajoꝛ is Judge in ſome reſpects, yet he may be an O kli 
cer toz keeping the Gaol; and here he is not only the Judge, = 


ELIZABETH, in Banco Reginæ. 


27 


the Sheriffs allo, and the Plaintiff being in pꝛiſon under him, 
it is pꝛoper to offer ſureties to him; and ſo is the common courte 
in London, upon plaint befoze the Sheriffs, and a pꝛecept to the 
Serjeants to Arreſt one, the ſureties ſhall be found and offered to 
the Sherifts, 9H. 6. 19. And when the party is bꝛought to the Saot 
he is under the Majoꝛs cuſtody, and not of the Serxcants. Any 
they held clearly that the ſurety offered was acco2ding to the Sta 
tute, and commanded judgement to be entred acco2Dingly, but 
it was ſfated till the nert day, and then Walmſly Serjeant ſatd, 
that the action is not well bought, foꝛ the Statute of 18. Elz. cap. 5. 
is, that no Action ſhall be bꝛaught but by infomation o2 o21ginal 
action and not otherwiſe, and this is by Bill of Debt. Coke, this 
action in this Court is the p2oper oꝛiginal action that is ſued in 
this Court, and ſo is within the intent of the Statute, 2 R. 3. 17. 
27 H. 6.5. Aliſo the ſaid Statute of 18. Eliz. is to redꝛeſs diſoꝛders 
in common inkoꝛmers, but here he that lueth is the party grieved. 
But the Court held it will be hard to maintain this Action to be 
ſued here, fo2 the Statute is in the negative, that it ſhall not be 
ſued otherwile, which doth not refer to an de O2 but they would 
adviſe Daniel laid he was of Councel with the Saoler of Boſtin in 
a Bill bꝛought againſt him in this Court, and it was abated fo2 
this cauſe, that it was not by infozmation. And afterward, Ter. 
Paſch. it was fo2 this cauſe only adjudged fo2 the Defendant, and it 
cannot be helpt by the Statute of 18 Elz. fo? Teofatle, fo2 this is 
not matter of fozme but ſubſfance, by miſconcetving the Actt- 
on. 


Hector Nunns Doctor of Phyſick verſus Gee, 
Paſch, 29. Rot, 498. 


Oven, and declarcth that whereas the Queen byher Letters 
Patents granted Licenſe to him, his Oeputies and Alsignees, 
to buy Sp niſn Cool, and to tranſpoꝛt it hither, cc. he by his Jn- 
denture bearing date, cc. granted to the Defendant, and to 
Roger Norwood, the ſaid Licenſe to2 eight years, with divers Co- 
venants to enjoy it, in conſideration whereof the ſald Defendant 
did Covenant and grant to him, to pay to him One hnundꝛed 
pound every year at two Feaſts, viz. the Annuntiation and Michaelmas, 
and further that every year at the Feaſt of the Annunciation,o2 within 
Twenty daies after he would make a new Obligation of One 
hundꝛed and fifty pound, fo2 the payment of the ſaid One hundꝛed 
pound the next year, and alledges in facto that the Defendant had 
not paid him the fifty pound due to him at Michaelmas, 28. Eliz. and 
that he did not matze an Obligation at the Annuntiation, &c. and fo2 
thoſe Covenants bzoken he bꝛought the Action ; the Defendant 
pleaded that inthe Indenture there is contained proviſo ſemperz 
that if the Defendant doth not every year make the Obligation 
at the Feaſt ofthe Annuntiation, O fatled of payment of the money 
at the day, thut then and from thencefo2th the ſaid Jndenture and 
every Clau e, Article, and Sentence therein ſhould be void, and 
of none 2F*> ; and ſhewed that he failed in making the Obligation 
at the firſt day and ſa the Indenture is void, and demands 
Judgement, i «&o. And upon this it was demurred in Law. Owen 
and VVood argued that the Action did lye, fo2 this Covenant b2o- 
ken bekoꝛe the Indenture became void, and therefore it is = 
reaſon 
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reaſon but the action ſhould well lye; but they agreed that foꝛ the 
Covenant foꝛ payment of the money no action dio iye, vecaule the 
Indenture was void half a year befo2e, by not making the Obliga⸗ 
tion; and the Jndenture is, that then and thencetoꝛty tye Jnden- 
ture ſhould be void, and io fo2 all the time betoze he remaineth 
chargeable, as in caſe of a Leaſe fo? vears, and foꝛ rendung Rent, 
and foꝛ not payment the Leaſe to be void although the Leaſe be- 
comes void, pet fo2 rent due befoze Debt iycrh ; ſo unon the 
Statute of 13. El of Leaſes made by perſons, that upon nonreſi- 
dency fu $0 Dates,the Leaſe ſhall be void, and that all Ovitgations, 
Covenants, &c. fo2 enjoynicnt of it ſhall be void, yer 17 was ad- 
judged 26, Eliz. inter V Vallys & Cox, that where a Parton made ſuch a 
Leaſe by Jndenture, in which were divers Covenauts on the 
Leſlees part, and after the Leaſe, c. became voio by non-rett- 
dencie, #c. that fo2 a Covenant broke bekoze, an Action of Ce- 
venant did lye. But Wray ſald, the caſes are nat altke ; £02 in 
that caſe the Covenant was platnly bzoken, and the Leate and Co- 
venanis after become void; but here the thing that niakes the 
Indenture void, is the bzeaking of the Covenant, ſo they are 
both at one time, and lo he hath loſt all his bargain, and all his be⸗ 
nefit of the Indenture, and the other party is at large, and (0 ng 

A021ty here. But they would adviſe. But in Trincy Term fol- 
owing, it was adjudged fo2 the JIlaintiff; but J heard not their 
reaſons; but it was ſaid that the reaſon was, that the intent of 
the parties was, that it ſhould be void only to have benefit of Co- 
venants bꝛoken in futuro, but fo2 the Covenants bꝛoken befoze it 
_ never their intent, but that the party ſhould have advantage 
of them. 


Simons verſus Sweete. 


Aux impriſonment. The Oefendant juſfified, becauſe the JI{atnti} 
laid to J. S that the 2Bayo2 of Barſtable was a foole, which the 
Yajo2 hearing of, commanded the Defendant being an Dfficer, 
c. to 1mp2iſon him, and upon Demurrer it was adjudged na 
Plea, but fo2 ſuch woꝛds he might have bound him to his good 
behaviour, but was not to impꝛiſon him; yet if the ajoꝛ had been 
in a publick place of Juſtice, and he had called him by ſuch oppꝛo⸗ 
brious woꝛds, he might impꝛiſon him. 


Hubbards Caſe, 


A Ciion foꝛ Trover, and Converſion, and doth not alledge a 
place of Converſion, which is a thing material and, being 
alledged in arreſt of Judgement, the Bill was abated. 


Bland 
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Bland verſus Maddox, 


— It was agreed clearly that a Lay-man may be pꝛe⸗ 
ſented to a Pꝛebend, fo2 non habet curam ani marum; and Coke laid, 
all the poſſeſstons of Pꝛebends were at firſt the Biſhops, 7 Ed. 3. 
5. 30. Ed. 3. 26. Att de mero jure do pertain to the Biſhops, 


Carter verſus Goddard, 


” Rror. The Caſe was; Goddard bꝛought an Aſſumpſit, and his 
Wait was in conſideration, that he would p2ocure J. S ta 
aſsign to Carter ſuich ũ term in certain Lands, that he would pay 
him Fo2ty pound, and alledged that he at his procurement had 
alsigned, cc. but in the Declaration it was not alledged that he 
had aſsigned the terme, ec. and ſo no conſideration ; and this was 
ulsigned fo2 Trro2. Coke p2aten it might be amended ;fo2 when 
the Clerk had the (Ut betoꝛe him, which was good, and would 
not purſue it, hut leave out a thing compriſed in the Watt, which 
he had befo2e him to2 his infomation, this is amendable, 13 H. 7. 
21. 11Ed. 4-2. And the opinion of the Court was, that it ſhould be 
amended to2 that cauſe ; and they ſaid, ſo was the opinton of the 
Juſtices of the Common Bench, 


King verſus Robinſon, Paſ. 29. Rot, 90, 


Atme The ID laintiff declared that the Dekendant did aſſume 
'Ato do [ich a thing. ec. and upon non Aſſumpſit it was found he 
did aſſume to do that and another, which he had nor perfo2med, 
and it was reſolved againſt the Plaintiff; fo2 the Juſtices ſaid, 
where the Plaintiff declareth that in conſideration of one thing, 
the Defendant aſſumed, #c. and the Jury find in conſideration 
of that and another thing he aſſumed, he hath fatled of his Aſamp- 
fit, andthe Juſtices denied the Caſe of 32 H.8.Bro. verdit. Nota. it 
was laid that Paſ. 24. Eliz. Catlin did cauſe a Reco2d of Paſ. 21 H. 7. 
to be read in the Queens Bench, of a Judgement given befoze 
Fineux Chief Juſtice, and the caſe was, A Woman in London had 
given to the Plaintiff flattering woꝛds xquipollentia to a p2omiſe of 
marriage, and by that means he delivered to her money and other 
things, and ſhe had cauſed the Plaintiff to retain Councel fo2 her, 
and to travaile about her Suits in Chancery, and afterwards the 
Coman refuſed to marry him, and married another, in diſreit 
and fraud of the Plaintiff; the TWloman traverſed allthe matters 
alledged againſt her, and part was found fo2 the Plaintiff, 
and part againſt him; and this was one matter kound fo2 
him, that the woman had given unto him blanda verba marri- 
. monio æquipollentia, and the Plaintif had Judgement fo2 thoſe 
articulars that were found fo2 him, and he was amerced 
02 the other, and this was an Action upon ;the Caſe , fo2 
the diſceit in not marrying him; fo2 he did not veces 


— 
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dclare of any pꝛomiſe ok marriage in fo. Ind Catlin ſald it. 


was to be noted, that the plaintitf had judgment, although but 
part found fo2 him, and part agaimit him, which 1s contrary to 
that (as he ſatd ) that hath been ruied here twice 02 thuce, that 
if an aſſumpſit be bzought upon ſeveral times, and part only 
is found fo2 him, the plaintiff ſhall have no udgement to2 any 
part. But Southcote ſatd that the Reco?D ſhewn was an action 
fo2 divers Diſceits ; which being traverſed, and part found to? 
the plaintiff, and part againſt him, yet judgement may be given to? 
the plaintiff, fo2 the part, cc. but of an entire pointes it is other: 
wiſe ; koꝛ there failing in part, he fails in all. 


Bonifaut verſus Sir Richard Creenfield. 


He Caſe was. Tremaine ſeiſed of the mannaz ak D. deviſed 

the tume to J. S. and three others, and to their Heirs, to 
the intent and purpoſe, that the Ocviſees ſhould fell it, fo2 
the beit profit, any convert the money thereof coming rs the per- 
foꝛmance of his TUill; and in the concluſion of the Util, he 
maketh them four his Executozs, and dieth. One at the 
four retules to meddle with the Tit oꝛ ſale, and the other three 
{ell the tand in the like of the fourth; the gueſtion was, it the 
ſais was good. The cale was argued by Popham and Egerton; 
and it was adjudged that the ſale was good Ly the thee, either 
by the Common law, o2 by the Statute of 21 H. 8. to2 when he 
devileth the land to tour to (ell, #c. and atterwürds maketh 
them his Erecuto?s, this doth tant! amount as it at the firſt he had 
de viled that tuch his Executoꝛs ſhould (eil ; and in luch a tale at 
the Common law, the ſale by three, the fourth refuſing, was 
good, fo they thee may pertozme the Ci without the totirth, 
but the Statute maketh it clear, 


The Queen verſas Blaucher, 


TY Queſtion was, if that upon a traverſe to the certificate 
of the Biſhop of Lincoln fo2 not papment of tenths upon 
demand, noz within fo2ty dates after, whether the benefice be 
void by the Statute of 26 H. 8, cap. 3. that enaas that after ſuch 
dekatut, and certificate thereof made to the Court under the 
Seale of the Biſhop, that it ſhall be void. Manwood chief 
Baron ſald, it hath been a great queſtion if this certificate 
of the Biſhop be peremptozp, oz that the party ſhall be ad- 
mitted to his traverſe of it. And upon great Deliberation 
between the Barons, and by the adviie of the other Juſtices, 
it hath been clearly held that the certificate is not perempto⸗ 
ry, i92 the Biſhop doth it only as an Dfficer, ſcilicet, as Col- 
lectaꝛ of the Tenths, and not as a Judge, as in the caſe 
of Baſtardy, And here is to be a default in the Parſon, viz, 
not payment, which ts triable per pais, fo2 otherwiſe all the 
j-Sartons of England may be put out of their Parſonages by 
if nude ſurmiſe and bare Certificate without any anſwer ; and 
the law never intended to make the certificate ſo perempto- 
ry. And Bacon Sent. ſaid, he had known it la ruled in his 
experience upon an iſſue, upon aàvoidance, oz not avoidance , 
| upon 
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upon that Statute in a Quare Impedit. And all the Barons held 
tn the puncipal caſe, That the Dfficer of the Biſhop, which 
is to demand the Tenths, ought alſo to be authoxzzed to receive 
them; koꝛ he cannot appoint tyem to be pars at 2 02 
to another perſon ; to2 the Parſon is to pay them at his own 
bouſe , and to the perſon that demands them in the name of the 
Biſhop : And they ſaid it had been ſo fozmerly ruled. 
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Arthur Robſert verſus Andrews & Ann Uxor ejus, & Cocket, 
Intrat. Trin. 22. Rot. 583. 


A KRror ot a Judgment in the Common Bench, in 

_ No an accompt which is entered there; Term. Paſch. 
CD II Rot. 940. where Andrews and his wite, and Cocker, 
declared againſt the ſaid Arthur Robſert; That he 
the 200k Auguſt, 10 Eliz. Apud Filly in Com' Nort” 
8 4 — the receiver of the __ — — - 7 8 
Ri YM] and Ann, Dum ſola fuit, viz. by the hands of Jo. Waſe, 
one hundred pound to render anaccompt, when 
he ſhould be required ; yet the Defendant being required to do 
it, had retulcd, to their damages two htund2ed pound: The 
Octendant pleads, that he was never their receivoꝛ of the ſary 
one hundzed pound, oz of any parcel of it, by the haͤnds of the 
laid Jo. Waſe, to render an account, #c. And upon this they were 
at iſſue ; and it was found by ſpectal Uerdic, that the 10 Auguſt, 
10 Eliz. one Osbert Muntford gave the (aid one hundꝛed pound fo? the 
reliet of the ſaid Cocker and Ann, and Delivered the ſame to the ſaid 
Jo. Waſe, then his ſervant, to the intent he ſhouid deliver it to the 
dald Arthur Robſert, fo2 the relief of the ſaid Ann and Cocker, and 
that he the 20 Auguſt, 10 Eliz. did deliver it to the ſaid Arthur Robſerr, 
ko the relick of the ſaid Ann and Cocker, acco2ding to the ſaid in- 
tent; and ik upon the whole matter Arthur Robſerc ſhall be ſaid to 
be the receivo2 of their money, by the hand of the ſaid Jo. Waſe, 
Prout. &c. They pꝛayed the diſcretion of the Court; and it was ad- 
judged, he ſhall be ſaid to be their receivoꝛ prout, &c. and that he 
ſhall account with the ſaid then Plaintiffs,fo2 the ſaid one hundꝛed 
pound. And afterwards by vertue of a Tit of Capias ad compu- 
tandum Directed to the Sheriffs of London, the ſaid Arthur Robſert was 
taken, and v20ught to the Bar, andcommitted to the Fleer, Quouſ- 
que,&c. And atterwards Auditors were alsigned to him by the Court 


to hear his account, and he found Palnpernoꝛs intwo bundzed 
pou 


. EE 
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pound, to enter into account befoze them, and to finiſh it, ac. and 


to appear in Court De die in diem, Until zudgment was given 
thereupon, and to ſatisfie all the arrearages, wyich by the Court 
he ſhould be adjudged to ſatisfie , 02 to render his body ta pꝛiſon, 
until he had ſatistied. And hereupon He entered into account, 
and aiiedges, That he hav maintainev the (ald Ann dum ſola fuir, 
(who afterwards intermarried with Andrews) andthe ſald Cocker 
by the ſpace of eight years, at D. inthe County of M. and had 
erpended the ſalid One hund2ed pound fo? the relief of the lad 
Ann and Cocket; and ſo p2ayed to be Diſcharged : And upon this 
they were at iſlue, that ye ad not expended the laid One hundꝛed 
pound fo2 the Relicf, #c. and it was found fo2 the Plaintifts, 
and damages aſleſſed above the laid One hund?2ed pound, Ratione 
interplacitionis compoti prædictꝰ twenty pound, and coſts ten pound, 
And upon this Uerdict, Judgment was given ko? the then Blain⸗ 
titfs, and the coſts were increaſed by the Court; and upon this 
Judgment, Arthur Robſert bzought a UWIzet of Exroz. Fenner 
Serjeant fo2 the Plaintiff, afsigned divers Erro2s, 1, The mat: 
ter in Law which was adjudged in the Common Bench, viz. 
That they declared he was their receiver, to render an account 
of the One hundꝛed pound; whereas it was tound he received 
the money foꝛ their relief, and not to account. But the Court 
held clearly, That when he recetved the money in that manner, 
he received it to their uſe, and is accountable it ye did not expend 
it; and it is as it he had received it to their uſe by expꝛeſs woꝛds. 
2. Erroꝛ, That they declared that he was their receiver Ad com- 
putandum; and he is not accountable, unleſs he did not expend it 
in their maintenance , and ſo ought to have a ſpecial Cat , 
and declare ſpectally Sed non allocatur ; fo2 they to whoſe ule the 
Tailment was made, can have no other Tat ; to2 they cannot 
ſuppoſe he received it Ad Merchandiſandum, fo2 that is falſe, and he 
had no ſuch authozity ; and in that caſe his coſts were to be allow. 
ed him. 3. Erro2, That in the Tut and count, he is ſuppoſed 
to be receiver of their money, by the hands of Jo. Waſe, whereas 
it ought to be by the hands of Osbert Muntford ; fo2 Waſe Delivered 
it as his ſervant, and it may be ſaid the Delivery of the aſter ; 
and by the hand of the Maſter, the Receipt ought to be ſuppoſed. 
Coke anſwered, That whereas the ſervant doth contract; this 
ſhall be ſaid to be the contract of the Maſter, and he onely charged 
fo2 it, 11 Bdw.4.6. But here they convey onely a poſſeſston by the 
hands of Waſe, but conveyed no intereſt by him; and therefo2e 
may count, that he received it by his hands. 4. Erroz, Fo? that 
the CUit was, and they counted that he was their receiver, to 
render an account when required; which is falſe, fo2 no requeſt 
was mentioned upon the delivery, Coke: The Law implieth it, 
21 Edw.4. 42. 5. Err02, The Wait of Account was byought in 
Norfolk, and the Cap' ad computandum was awarded to Londen, 
whereas it ought to have been to the Sheriff of the County 
where the Acion was bxought, Coke ſatd it was helped by the 
Statute of Jeofail's, and he appeared upon this Pꝛoces, ann ſo 
had made it good; and Erroꝛ in Pꝛoces cannot be alledged after 
In nullo eſt erratum pleaded; f02 if it had been alledgen, the other 
party might have alledged Diminution. 6. Erro2, fo? that be: | 
koꝛe the Auditozs the Defendant alledged, That he had er⸗ 
pended the One hundꝛed pound 95 the reliet of the Plaintin 
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and they replied, That he had not expended the One hundzed 
pound, but ſaid not, no2 any part, fo2 if he had expended any 
part, it is not reaſon he ſhould give an account ot that part; 
and Judgment given upon an ill iſtte, is erroneous, Coke, that 
inaſmuch as it is a Collateral-iſſue, he is onely to come with 
his adverſary,and is to adde nothing to it; but in a General-iſlue 
it is otherwile: As in an Action of Taſte fo2 cutting twenty 
Daks, the Defendant ought to plead, That he did not cut the 
ſaid twenty, 02 any of them; but in Debt upon an Dbliga- 
tion, that he ſhall do no Waſte : And the bzeachts aſsigned, That 
he cut twenty Oaks, it is ſufficient to plead he did not cut the 
ſaid twenty Oaks, Modo & forma, &c. 2 Mar. Dyer 115. 7. Exxon, 
it doth not appear to the Court, that there was an ouginal Tat 

fo2itts not certified, and the Defendant hath pleaded in Nullo ef 
Erratum ; and thereto2e cannot alledge Diminution, 20 Edw. 3. 
Error 2. 9 Edw.4. 32. and Judgment given where there is no ozigi⸗ 
nal, is erroneous. Coke, Tf the Plaintiff aſſigneth foz erroz, 
that there is no oꝛiginal, and the Ocfendant pleads in Nullo eſt 
Erratum, he cannot after alledge Otminution ; but this erro2 be- 
ing aſſigned Hors de Record, the Court here may witte to the Com. 
mon Bench to certifie it; foꝛ 7 CUait of Erroꝛ, all is certt- 
fien which is with the Chief Juſtice there, which is onely the 
body of the Recoꝛd; but the oꝛiginal and judicial Waits remain 
with the Cuſtos Brevium, and other officers , which are never cer: 
tified but where Erro2 is aſſigned fo2 want of them. 8. Erroz, 
That the Plaintiff had Judgment to recover damages and coſts, 
and it is a poſitive Law, he ſhall have none in a Wt of Ac- 
count; as 2 Rich. 2. & 14 Edw. 3. Damages, And although there is 
a preſident in the Book of Entries, where in an Account, 
damages were given, the reaſon is, becauſe the goods were de: 
livered Ad Merchandiſandum, and to have increaſe ; but it is not ſo 
in this caſe. But it was anſwered — the firſt Judgment to 
have an Account, damages ſhall not de recovered; but here 
damages are not given Ratione detentionis compoti, but Ratione 
interplacitationis compoti, where the x are delayed by the 
Detendants Plea : And although goods are given to mer- 
chandiſe , pet he ſhall not recover damages fo? the detainer, 
but all ſhall be put in the arrears of the Account, And in the 
old Magna Charta it is ſhewn in what Tits damages ſhall be 
adjudged, and a Wait of Account is one of them: And in the 
Book of Entries, fol. 17. Damages are given in Account. And 
——ů notwithſtanding theſe Errozs, the Judgment was 
affirmed. 


Crow's Caſe, 


Eren of a Judgment in Treſpaſs of Aſſault and Battery, 
becauſe the Judgment was Quod ſit in miſericordia, whereas it 
ſhould be Quod capiatur. Tanfield moved, That this is fo2 the 
Plaintiffs benefit, and is the default of the Clerk, and ſo ſhall 
not be aſſigned foꝛ Erro2; but the Judgment to2 that cauſe was 
reverſed, 29 Edw.3. 29. 14 Eliz. Dyer 315. 


Levellin 


— 


Ex iz ABETRHE, in Reginæ Banco. 


— 


Levellin verſus Watkins. 


| Ts to Reverſe an Atlary, becauſe the oziginal was again 

Levellin, with a ſingle L. and all the mean Pꝛoces was verſus 

Llevellin with a double LL: and the P2oces was againſt two, and 

the Sheriff returned Quod non ſunt inventi, and Doth not ſap, Nec 

_ aliquis: And the Judgment was koz theſe cauſes Ree 
erled. 


Griſling verſus Wood, 


| oy fo2 that in an Action in an inferio2 Court; the Declaratt- 
on was in Engliſh, whereas by the Statute of 36 Edw.3: c.r5. 
all Entries are to be in Latin: And although it was ſaid the 
cuſtom there was ſo uſed, yet this cannot be good againſt a Sta- 
tute, and the Judgment was reverſed. And Evers ſald, That divers 
Tndicnent had been diſcharged to2 this cauſe, 


Devenly verſas Ann Welbore, 


4 againſt the Defendant as Executrix of Wel- 
bourne, and Declareth, That in conſideration that the Plain⸗ 
tiff would aſſure certain Lands to Tho. Percy at the inſtance of the 
ſaid George; he aſſumed, That if Tho. Percy Did not pap him yearly 
upon requeſt ten pounds, and ten Load of Faggots , 

would pay them; and alledgeth in fa&o, That he did aſſure 
Land, cc. to the (aid Tho. Percy; and that the ſaid Tho. Percy Licet 
ſzpius requiſitus di d not pay the (aid ten pound, and ten Loads of 
Faggots ; no2 the ſaid George in his life, no2 the Defendant ſince 
his death: Upon Non Aſſumpſit, it was found fo2 the Plaintiff, 
Coke moved in Arreſt of Judgment, that the Declaration was 
not good ; fo2 the payment of the ten pound, #c. was to 22 
requeſt, and a requeſt is material , fo _—_— 
fendant is not chargeable: And ther > the r „ and 
the time and place were to be erp2eſly alledged; and of that 


opinion was the Court, and Judgment given, that the Plaintiff 
Nihil cap*per billam, 
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Wikes verſus Morefoots, 
(6) Reſpak, It was held Per curiam, That if one takes my Horſe, 


(7) 


and ſells it in a Market, Over: and Toll paid fo; it, but he 
enters his name kalſly in the Toll-booth; yet the ſale is clearly 
good, and the p2operty altered, if there was no Covin in the 
Vendee : Foꝛ the Miſnoſmer of the party is nothing tu him, when 
he buys it Bona fide, and is not Coniſant of the Tornous taking ; and 
they adviſed the Plaintiff to diſcontinue his Sur, and o2deren 


that ſmall coſts ſhould be aſſeſſed ; and it was ſo done. 
King's Caſe, 


Ks was indicted; fo2 that whereas he was bound by Recog: 
niſance to be of Hood⸗behavioꝛ, he had ſaid to one kirton, 
That he was a Pelter, and a teller of lies, and a Drunkard; and that he would 
make him a poor Kirton; and that he had entered and broke the Cloſe of 
Kirron « F02 which, an Action of Treſpaſs vi & armis iteth ; and the 

ueſtion was moved by Coke, It thele be cauſes of the each of 
fis Recogniſance 2 Fo? it is a common courſe in ſuch cales to 
mdict men, which will be evidence in a Scire facias upon the Recog- 
niſance. Wray and Gawdy conceived at firſt, That they are no 
cauſes of the bꝛeach of the Recogniſance , fo2 the party dath not 
b2eak his Hood-behavio?, except he dothſomething in act o2 ſhew, 
which tends to the breach of the Peace: As ifhe goeth in warlike 
manner with weapons, 92 is in company of riotous Yalefactos, 
although nothing be done, oz thꝛeatens another to beat him, oꝛ 
to fight with him. Theſe( although nothing be dane) are beaches 
of the Hoop-behavio? 2 But when he ſpeaks onely wozds of re- 
pꝛoach, which may pꝛocure another tobzeak the Peace; this is 
no breach of the Hood-behavio!, And they held clearly, that the 
entry inta the Cloſe was no bꝛeach, being done peaceabiy, and 
he might pꝛetend title to it; although [nan Action, it is ſuppoſed 
to be Vi & armis, and Contra pacem. And Wray ſaid, That nothing 
ſhall be ſaid a each of the Kecogniſance, but that which ſounds 
to the hurt of another, and by Jntendment may be a breach of the 

eace ; as Aſſault, Menace, cc. And he ſaid, It one be leading 

--his Hoꝛſe; andhe that is bound to his Hood-behavio2 doth 
take it from him: This peradventure may be a breach of the 
Good -behavio? ; foꝛ it is as an aſſault upon his perſon, although 
he take it peaceably, Clench contra: Fo; the wozds being ſpoken 
indiſdain and repꝛoach, ſhall be ſaid a breach of the Recogniſans ; 
for it may be caule of the breach of the Peace, as well as carry- 
ing of weapons, 92 having a great company following him, as 
a Hen. 7. ig; and the woꝛds being malicious and oppꝛabꝛious, 
= occaſion of blows ; but the entry into the Cloſe is no 

each. Shute doubted of the woꝛds, becauſe they were oppꝛo⸗ 
bxious and ſpoke in malice , and do p2ovoke another to beak 


the Peace. And the Court ſaid they would adviſe, y. 4. Inſtit. 
mo. & 181. 


2 
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Smith's Caſe; 


HE was invited at the Seſsions ofthe Peace in the County of 
; Oxon,f02 foꝛging a falſe Deed, againſt the Statute of 5 Elia. and 
now Tanfield moved, that this Jndvtment was not well taken befme 
the Juſtices ot the Peace, fo2 they have no power to take it; fy? 
the Statute is, that Juſtices of Oyer and Terminer, and the Juſtices 
of Aſsile in their publick and open Seſdtons, ſhall have power to 


inquire of ſuch oftences , and giveth no'authozty to Juſtices of 


the Pearce in their Sefsions to inquire of it. And or that opimton 
were all the Juſtices, that the Jndictment taken befoze them was 
void; fo2 they have feverat and diftin> Authozities and Commit: 
fions, one to hear and determine, which is to be kept in a place, 
andata time certain, and is to be adjourned to a certain time; 
and a Conmmilsion of the Peace, by vertue whereof they are tg 
keep their Ddinary Selsions; and this Indictment was taken 
befoze them Ad Seffionem Pacis : And Evens ſaid to them; ſo it hath 
been ruled within theſe two years. But Popham Attomnep (atd, 
that he had known divers ſuch JIndiaments taken, and never con 
tradicted, and the parties had ſuffered the puniſhment of the Sta 
tute : And thereupon the Court -—— Wh would adviſe; but in this 
Term the Indictment was diſcharg 


Higham verſus Reynolds, Mich. 29 & 30. Rot. 562. 


Reſpaſs f02 entring and breaking his Houſe , and cutting ſir 
Poſts of it, 1 May, 28 Eliz. The Defendant pleads, thar as 

to the bꝛealung of the Pouſe, and all the Treſpals except the cut. 
ting of thee Poſts of the Houſe, not guffty, And as to the cut⸗ 
ting of the ſaid thyee Poſts, he (aid , that upon the firſt of May, 
27 El. ft was the Freehold of one Anthony May, and he by his com- 
mand entred and cut the ſaid Poſts, which is the ſame Treſpaſs, 
etc. Abſque hoc, that he was guilty of any Treſpaſs befoze the fam 
fevenand twenty years, ec. but doch not traverſe the time after, 
c. And upon this Plea it was demurred; and it was 22 
Bercknam ot the one part, and by Altham of the other part. And firſt, 
Exception was taken ; fo2 that the Defendant pleads as to all 
the Douſe, not guilty, andafter juſtifieth as to the thee Poſts ; 
and lo pleads not guilty to one thing, andjuſtifieth fo2 the ſame 
thing, which is no good pleading ; as 21 Hen. 7. 31. The ſecond 
Exception and Cauſe of the Demurrer pꝛincipally was 955 t 
he ſaith. it was the Freehold of Anthony May, and juffifieth js 
5 

the 


* 


tha 

command, 27 Elz. which was a year ber Treſpaſs fuppoſn 
and traverſeth the time before 27 Biz. but ſaith nothing to 
time after 27 Eliz. and relied upon 5 Edw. 4. and other Books, that 
ye ought to traverle the time after, as well as the time befv2e, 
hird Exception, that he ſaith tt was the Freehold of Anthony 
May, and doth not aver his like; but that Exteption was over- 
ruled, that it ſhall be intended he had the Fee, when he pleads 
generally it was his Freehold. Alcham anſwered as tothe two 
other Erceptions, and ſaid as to the firſt, That although the De- 
fendant pleads not guilty generally to the whole Houſe, yet he 
may after jirſtifie as to parcel ; fo2 hehath pleaded not guilty to 
all, ercept this ſpecial parcel, and ſo is 35 H. 6. And as — 
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ſecond Exception, he ſaid the Plea was good, although he doth 
not traverſe the time after; For when he pleads his Freehold, oz 
the Freehold of another, it ſhall be intended lo to continue, ex: 
cept the contrary be ſhewn, and 8 need not traverle the 
time — and lo is; Edw:4. 15 And to this opinion the Court 


inclined, but they would adviſe of it; but afterwards it was ay: 
judged fo2 the Þlaintiff, 


Goſnall verſus Kindlemarſh, 


Ebt Upon an Obligation, dated 25 March, &c. The Condition 
was, That if the Defendant be not abſent from his Bene: 
fice by the ſpace of eighty days, no2 permit oꝛ reſign without the 
aſſenr of the Patron, That then, #c. the Defendant pleads the 
Statute of 13 Eliz. By which, all Leaſes of Jarſons made of 
their Benefices where they are abſent, by eighty Days Ec ultra; 
and all Obligations fo2 enjoying them, ſhall be vord ; and ai⸗ 
ledgeth, That he was abſent by the ſpace of eighty days, but ſaith 
not Et ultra. Upon which Plea it was demurred, and it was 
moved by Coke, That this was an incurable fault in the Plea; 
fo2 he ought to have ſaid he was abſent eighty days Et ultra; to2 he 
map be abſent fo2 eighty days, and come again in the mght of the 
eightieth day; and this muſt be expꝛelly alledgen, and not by Jm- 
— Comment. 143. And of that opinion was the whole Court, 
ut they moved the parties to agree, and in the mean time they 
would ſtay judgment. 


Bagnall verſus Stokes, 


Rohibition, and ſurmiſed, That the Oefeiidant ſued him, being 

an Executoꝛ in the Spiritual Court fo2 a Legacy; whereas 
the 2 had a Releaſe , but had onely one witneſs to pꝛove 
it; but a conſultation was granted: But if he had lurmiſed, 
that he had pleaded this Releaſe in that Court, and pꝛoduced his 
witneſs; and that they would not allow it, becauſe he had not 
two witneſſes : This had been a good Surmiſe, And it was ſaid, 
the Plaintiff is at no miſchief; fo2 he may have a P2ohibition 
atter ſentence given in that Court. 


Hamond verſus Barker, 


fb Uponevidence the cale was. J. S. by Oced inrolled in 
Chancery, bargained and ſold a Youſe and certain goods to 
the Plaintiff, and atter took the goods again, and would avoin 
this bargain and ſale inrolled, by Dureſs of Impriſonment. Godfry 
ſaid it cannot be avoided by ſuch nude matter in tact, 7 Edw.4. 5: 
39 Hen. 32. 13 Ed.3.Eſtoppel 18. 48 Edw.3. 33. F02 being inrolled, it 
is athingof recoꝛd. Morgan contra; and he ſawn, A Deed inrolled 
is no Beco, but a thing recozded, 16 Hen. 7. 5. and cited Browne 
and Weſton's opinion in one Morley's caſe accodingly : The Court 
ſaid, the caſe was doubtful, and they would adviſe ; but afterward 
— conceived it would be hard to avoid the Deed by Dureſs, but 


udgment was given, becauſe the parties agreed. 


Richard 


— 2 


EL1zaBETHE, in Banco Reginæ. 


TH 


Richard Scovel verſus Jo, Cabell, Trin. 29. Rot, 193, 


E Jectione Firmæ. The Caſe was, Leverſage made a Leaſe to Stephen 
Cabell, Jo, Cabell, and William Paine by Indenture, To have and to 
hold to them for term of their lives. Proviſo, and it is convenanted and granted 
between them, that the ſecond ſhall not occupy the Land during the life of the 
firſt; and the third ſhall not occupy during the life of the ſecond; and atter- 
ward the firſt occupieth all and dieth, and then the third enters, 
and made a Leale to the JIlaintiff who was put out by the De- 
fendant ; and all this matter was found by ſpecial Uerdia, And 
the queſtion was, it this proviſo be a Limitatton of the firſt eſtate, 
and levereth the eſtate which was given to the thee joyntly, and 
makes each of them in Remainder one after the other? oz it be 
onely a nude Covenant. Harris f02 the Plaintiff, that there is a joynt 
eſtate given to them expꝛelly by the Pꝛemiſſes of the Deed; and 
the wo2ds after in the Proviſo cannot 1tever the eſtate, and divide it 
fo, that one ſhall take after the other; and the Proviſo is votd and 
repugnant to the Þ2emiſſes, and cited a Caſe in Bendlow's Repo2zts 
to be ſo ruled, 4 Edw.6. Heale contra: The Proviſo is an Erplanation 
of the Pꝛemiſſes of the Oeed, and may ſtand with it, and is a 
Limitation of their eſtates, how each of them ſhall take, and 
cited $ Edw. 3. a Leaſe unto two ; Habendum to one fo2 life, Re- 
mainder to tye other. And he ſaid he had known it reſolved in this 
Court, where a Leaſe was made to thzee, Habendum to them fo2 
their lives, Succeflive prout nominantur in the Oeed; this made each 
of them in Remainder after the other: And in the Common 
Bench it was ruled, that whereas a Leaſe was made to thꝛee fa2 
their lives, Habendum to them, to the uſe of the firit foꝛ life, and 
after to the uſe of the ſecond to2 his lite, and lo to the third, they 
were ſeveral eſtates one after another, ſohere ; their intent ap⸗ 
pearing tobe ſo. Gawdy held firongly, That the Proviſo ſhall not 
control the expꝛeſs Limitation befo2e, Shute and Clench, contra, be- 
cauſe their intent appeareth ; and one cannot have Covenant 
_ the other, it they occupy not accoꝛoing to the Limitation 
- their eſtates. v. Reſiduum, Mich. 30 & 31 Elz. in Banco Reginæ. 
Placito 1. 


Carden verſus Tuck. 


E Jectione Firmæ. Upon ſpecial Aerdidt it was found, that J. 8. 
. being ſeiſed of a Yeſſuage, to which a Garden and Curtilage 
did belong, joyned together and incloſed with a Mall, and there 
was no way to the Harden, but thꝛough the Meſſuage; he deviſed 
the — 2 to his ſecond ſon, in Fee, and menttoneth not the 
Garden 02 Curtilage, no2 ſaith Cum perrinentiis ; ff the Harden and 
Curtilage paſſes, was the queſtion. And after argument by Heale 
of the Plaintiffs part, and Drew fo2 the Defendant, it was ad- 
judged, That the Garden and Curtilage did paſs ; fo2 they agreed 
clearly, Thata Curtilage is as parcel of a houſe, and ſhall paſs 
in caſe of a Feoffment, without ſaying Cum pertinentiis, as a Stable 
92 Dove-houſe : But they doubted of a Garden, becauſe it is but 
a place of pleaſure, but afterwards they reſolved the Harden did 
paſs; foꝛ it is as well fo2 neceſsity, as pleaſure, 


N * 


— 


(13) 


(14) 


— 


Termino Hillarii, Triceſsimo 


(15 


(16) 


(17) 


John Harris verſus Nicholas Bowden. 


Accionupsn the caſe , becauſe the Oekendant at D.enticed the 
A Plaintiff to play at Dice at a ſpoꝛt called. Five or nine, tntend- 
ing to deceive him, and get his money; and he by the Defendants 
perſwaſion did play with him at the ſaid ſpoꝛt; and the Defend- 
ant in playing at the ſaid ſpoꝛt, delivered to the Plaintiff Quoſdam 
talos veraciter titulatos, to play with; and when the Oice came ro the 
hands of the Detendant, he by p2actice, falſly and fraudulently, 
Quoſdam alios talos falſo & ſubdole titulatos, quos numeros quinque vel novem, 
aliquo jactu unquam attingere ſciviſſet, adtunc & ibidem projecit, nd then 
laid with the ſaid falle Dice; by which, the Jlainriff toſt to the 
Dekendant divers ſums of money, amounting to Fo2ty one pound 
ſirſhillings eight pence : And the Octendant kalſlp and kraudu⸗ 
lently, under the colour of getting, took and carried away the laid 
money, to his damages two hündꝛed marks: The Defendant 
leaded not guilty, and it was found againſt him; and it was al⸗ 
edged in Arreſt of Judgement. 1. Exception, that the woꝛd talos 
was no woꝛd fo2 Dice, Sed non allocatur; fo2 it is a pꝛoper woꝛd fa2 
Dice. 2,Exceptton, that the woꝛd luciſſet was witten with a c, which 
is fo2 ſhining; but the Reco was viewed, and it was wtten 
with an, and the Jlaintiff had Judgment. 


William Willoughby's Caſe, 


E was indicted befoꝛe the Juſtices of Aſſiſesf02 that he vi & armis 

had incloſed certain Land, in which Willams and others had 
common, time out ot minde, xc. And Exception was nau taken to 
the Indictment, becauſe it concerneth only the intereſt of particular 
perſons, and was no common Nuſance to the Queens people; and 
it concerning a pavate commodity of certain perſons, and not of 
the _ 972 her people in general, the parties grieved are to 
have their Action upon the Caſe, 27 4. 10. And Mzdox caſe was 
adjudged the laſt Term, That foꝛ a pꝛivate commodity, remedy 
ſhall not be by Indictment. 2. Exception, That it was Vi & armis, 
and a man caimat incloſe his own ground, Vi & armis. 3. Exceptt- 
on, That the Teſte of the Jndictment was at the Gaol-delivery, in 
4 County of Nottingham, befo2e Robert Shute, Francis G] N, and 0- 
ther Juſtices of the Peace of the Queen, &c. in the ſaid County; 
and fo? this cauſe it was alledged to be void,fo2 at a Gaol-delivery 
they have no authoꝛity to take ſuch Jndicments.Andthis was held 
a matetial Exception; but the Juſtices ſaid they would adviſe, ec. 


Knight verſus Fortipan, Mich. 29 & 30. Rot. 265. 


11 The caſe was, a Copyhold was granted to one fo2 life, 
Remainder to an Infant in Fee, they joyn in a Surrender to 
A. B. who was admitted Tenant fo2 life, and he in the Remainder 
dies, and the Heir of him in the Remainder enters; and ff he may 
enter, 02 ſhall be put to his Dum fuit infra ætatem, was the queſtion. 
And it was argued by Tanfield and Ackinſon, and the Entry was ad- 
judged lawful : Fo2 a Surrender is but a Conveyance by matter 
of Fact, and no higher, and the heir may enter, and bꝛing Trel⸗ 
paſs befo2e Admittance, 


Trewiman 


—_ 


LIIZABET RH, in Banco Reginæ. 


— 


Trewinian verſus Howell. 


Rror ot n Judgment in Aſſumpſit agatnſt the now Plaintiff, as 

Executoꝛ to I. Trewinian his Bꝛother, in which Howel declared, 
Chat whereas the Teſtatoꝛ was indebted to him in a certain ſum ; 
the ſald Trewinian, the then Octendant, did aſſume, Chat it he had 
gzuods {Ufficient, that he would pay him; and alledged, that he had 
goods (ufficient. And upon Non Aſſumpſit, tt was found fo2 the then 
;3I(aintiff, who had Judgment; and upon this, Erro2 was ought ö 
and the pꝛincipal erroꝛ aſſigned was, That there is no ſiiffictent 
conſideration alledged ; to2 the having of goods was no con⸗ 
ſideration, but in conſideration he would fozbear to ſue , æt. 
this had been a good conſideration. But it was ſaid ot the 
other party, that he being Executo2, his pꝛomiſe (he having 
Aſſets) doth binde him, koꝛ he is in duty to pay it: And Daniel ſaid, 
it was adjudged in one Hudſon's caſe, - that a pzomiſe of the Execu⸗ 
toꝛ to pay a debt, is binding, it he hath Aſſets, otherwiſe not. And 
ſo Coke ſũid, it was adjudged in Str William Cook's caſe, that ſuch a 
nu is good without any other conſideration, if he hath Aﬀets 
of the Tecſiato2in his hands, otherwiſe not; fo2 the conſideration 
is onely by reaſon of the act and debt of the Teſtato2 : And there- 
foe ſhall binde me no further, then the goods of the Teſtatoꝛ a- 
mount. 2. Erro2, That the Judgment was general, and not 
De bonis Teſtatoris dg it ought to be; fo2 by ſuch a General-Judg- 
ment he (hall be charged of his own good ; and the Court ſaid, 
they would adviſe, But at another day (Abſente Wray) it was ad- 
judged, the Judgment ſhould be affirmed; fo2 it was a good A(- 
_ and he ſha!l be charged De bonis propriis, being of his own 
pꝛomiſe. | 


Osbaſton verſus Garton. 


Rror af a Judgment in an Aſſumpſit, where Garton Declared, that 

Osbaſton did aſſume to pay to him fo2 every ſtone ot TUsol he 
delivered to him, ſir ſhillings ten pence; and ſaith, that he de⸗ 
livered to him ſo many ſtone of Tool as amounted to thirty nine 
pound ten ſhillings ; and alledgeth further, that Licet ſæpius requiſt- 
cus, to pay the ſaid thirty nine pound ten ſhillings he had not patd ; 
the Defendant pleaded Non Aſſumpſit to pay the ſaid thirty nine 
pound ten ſhillings, Nec aliquim inde parcellam, and found againſt 
him, and Judgment given: Two Erro2s aſſigned, 1. That he 
ſaith Licet ſæpius requiſitus, but ſheweth not the day and place of the 
— — and this is not properly a debt, but riſethby reaſon of the 
delivery of the ſtones of Tool; and therefoze ought to erp:eſſy 
alledge a requeſt, being a duty that accrueth with the Tommence⸗ 
ment of the pꝛomiſe, and not befoꝛe: And of thatopinton was 
the whole Caurt. 2. Erro2, Foꝛ that the Iſſue was, that he din 
not aſſume to pay the thirty nine pound ten ſhillings, c. which 
is not alledged in the Declaration; but that he aſſumed to pay fo2 
chery ſtone ol TUool ſir ſhillings ten pence, which amounted, #c. 
and ſo no Iſſue was joyned: And of that opinion was the Court, 
an? the Judgment was reverted. 


N 2 Albany 


91 


(18) 


(19) 


92 Termino Hillari, Triceſsimo, &c. F 


— — 


Albany verſus Sir Anthony Sturline. 


1 | in the Erchequer Chamber upon a Judgment in Banco Re- 
gis in an Aſſumpſit; the Ilꝛit of Exro2 ſuppoied, that the Re- 
covery in the Action was of C wo hundꝛed two and twenty pound 
damages, which was in truth the damages and coſts afleiſed by 
the Jury did amount to ſo much; but the Court did adjudge to the 
Jlatntiff De incremento twelve pound; foas all the damages did 
amount to Two hundꝛed thirty two pound; and it was lad now 
in Court, that there is no Recovery of Two hundꝛed twenty two 
pound only. So the Tit was no Warrant to remove the Recod, 
oHen.6, But Popham moved, That the Wat of Erroꝛ was well 
b2ought ; fo2 it needed not to have mentioned all the damages, 
but onely what was found by Uerdic, and might leave our the 
other. Curia contra; F02 when the damages are afleſſed, they are 
entire, and cannot be divided; and thereupon awarded, that the 


(nt of Erro2 was not well bzought, 


Broker verſus Charter, Mich, 29 & 30 Eliz, 2116, 
in Communi Banco, 


1218 It was found by Uerdict, that Sir Ralph Rowlet being 
poſſeſſed of a Term, did make his laſt Till, and thereof did 
make the Lo2d Keeper Bacon, Catlin Chief Juſtice, and others, his 
Executoꝛs, and deviſed the Term to the Lozd Catlin, and died. 
All the Executo2s wit a Letter to Or. Dale, Judge of the Pꝛero⸗ 
ative Court, that they could not intend the execution of the 
ill, and deſired him to commit the Adminiſtration to Henry 
Goodyer the next of kin to the Teſtatoꝛ; and the Adminiſtration 
was acco2dingly granted; but the Regiſter entered the cauſe, fo2 
that the Executo2s did Defer Suſcipere onus Teſtamenti. After this, 
Catlin entered upon the Land deviſed to him, and granted it over; 
the doubt was, if this grant was good. Firſt, It the Letter be 
a ſufficient renounctation ? ſecondly, Jf they once refuſe 2 if they 
after Adminiſtration granted, may adminiſter at their pleaſure ? 
Dr. Ford declared to the Juſtices „ that by the Civil Law, a re⸗ 
nouncing may be as well by matter in fact, as by a judicial aa, and 
they may refuſe by Parol, and cited a rule in the Civil Law, Non 
vult eſſe hæres, qui ad alium vult transferre hæreditatem; nd Hæreditas eſt 
to tum jus quod defunctus habuit. And to the ſecond matter he ſaid, 
Qui ſemel repudiaverit hæreditatem, amplius hæreditatem petere non poteſt; 
and qui ſemel repudiaverit ſhall not atter be Executoꝛ Quia tranſit in 
contractum: And that Executoꝛs cannot refuſe fo2 one time, but 
fv2 ever; but they may pꝛay time to adviſe of taking upon them 
the Executoꝛſhip, and it ought to be granted; and in that caſe the 
Oꝛdinary is to grant in the mean time Letters Ad colligendum, &c. 
but is not to grant Adminiſtration. And fo2 theſe reatons there 
being a refuſal, the Grant made after Adminiſtration committed, 


was void; and ſo was the opinion of the Court. 


(I) 


Termino 


Termino Paſchæ, 
Triceſsimo ELIZABETHE, 


in Banco Reginæ. 
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Prowſe verſus Carey. 


ion fo2 woꝛds, Thou haſt procured falſe witneſſes to ſwear 
a i ſuch an Action: Upon not guilty, it was found fo2 
5 the Plaintiff. Glanvile moved in Arreſt of Judg⸗ 

79 ment, that the woꝛds are not actionable; fo2 it 1s 
not alledged, that he ſuboꝛned 02 pꝛocured them to 

b ſwear falſiy; oꝛ that he knew they would ſwear 
kally. Curia contra: Fo when it was ſaid, he p2ocured falſe wit- 
neſſes, it is intended in Malam partem, That he pꝛocured them to 
ſwear foꝛ him which would ſwear falſly: But if the woꝛds had 
been, You brought in falſe witneſſes, Action did not lie fo2 them. 


Milward & alii, 


A? ndictment upon the Statute of 8 Hen.s. againſt them was 
diſcharged ; fo2 the Statute was recited, That if any be of 
his Lands and T enements expulſed oꝛ diſſeiſed, oꝛ be held out with 
koꝛce, and faith not Menu torti ; fo2 the woꝛds are Manu forti expulſed 
O2 diſſeiſed: Secondly, the Statute is recited, That the party 
grie ved may have his recovery per aſſiſum novz aſſiſæ. whereas it is 
to be Diſſeiſinz: And the parties had reſtitutien. Nota, The Re: 
coꝛd of the Jndictment was removed in Michaelmas Term laſt. 


Jerome & Avicia Uxor*wverſ#s Phear & Neale, 
Hill. 29. Rot. 515. 


Reb of Aſſault and Battery, and wounding of the Feme 
Plaintiff, the Defendant pleaded, That the Utllage of New 
Sarum was an ancient City, and that time out of minde it had been 
uſed there: That upon complaint to the Majoꝛ of a Battery and 
Affray, that he as a Juſtice of Peace ſhall ſend his Serjeant at 
Mace, 02 an Officer Conus, fo2 the party to come befo2e him and 
anſwer, cc. And alledgeth in facto, That Jerome the Plaintiff had 
made a Battery; and — 1 complaint was made to the 
Majoꝛ he ſent the Oefendants (being Conſlables there) to attach 
him, and to bzing him befoze the Pajoz to anſwer, cc. where- 
upon they came to him to attach him, and the Teme Plaintiff cos 
impedivit; whereupon they laid their hands upon her Mollicer, to 
cauſc her to deſiſt, that they might attach him, which is the ſame 
Crelpals, cc. and demand Judgment $1 actio, &c. And por = 
O ce 5 


(1) 


(2) 


( 


) 


(4) 
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Termino Paſchæ, Triceſsimo- 


JIiea, it was demurred in Law, Coke argued #92 the JIlaigtif, 
und alledged, That the JIlca was inſuluctent c02 tour catiſes, 
1. That the pꝛeſcription was void, and againſt Law, 2. That 
they came to attach him, but ſaith not within the City and it 
may be intended in another place out of the City. 3. The De⸗ 
kendants alledge, that they did Molliter lap their hands on her; 
which is the ſame Treſpaſs, but anlwer not to the battery and 
wounding, no2 traverſe it. 4, They juſtitied on New Sarum, but do 
not traverſe the Treſpaſs which was itppoſed in Middleſex : And 
koꝛ the firſt point, Coke ſatD it is againſt Magna ( harta, and 25 Edw.z. 
4. 42 Edw.3. 3. that none ſhall be impꝛiſoned, but by reaton of In- 
Dictinent 02 due Pꝛoces of Law, and not upon complatat; and a 
pꝛeſcription to be a Juſtice of Peace cannot be, to? the authozity 
ot a Juſtice of Peace commenced by the Statute of x Edw.3. and 
befoze that time they were onely Conſervato2s ot the Peace: 
And the other matters are apparently vitious , and no defence 
can be made of them; andthe Court commanded that Judgment 
ſhould be given to2 the Plaintiffs, and pꝛincipally fo2 the two lat⸗ 
ter points; fo2 they would not ſpeak to the firſt, becauſe it touch: 
ed the authoꝛity of Majoꝛs, cc. But the next day they commanded 
Judgment to be ſfatd, and that the Plaintiffs ſhould come betoꝛe 
_ by which it ſcemeth, they intended to make a Compo⸗ 
ition. 


Nicholſon verſas Lyne. 


A tion fo W02DS, that the JIlaintiff being a Hiniſter, the De: 
tendant ſaid of him, That he had two Wives, tu cauiſe Him to be de: 
paved ; (pon not guilty, it was found fo? the Jfaintiff, Coke 
moved in Arreſt of Judgment, that the words were not action- 
able, fo2 it is a Spiritual fault; as to call one Veretick, ec. But 
it was anſwered, that foꝛalmuch as the Plaintiff was a Yiniſter , 
This is a Defamation, and cauſe of Depivation, if true; yet 
Judgment was given againſt the Plaintift. 


Pearle verſus Unger. 


A Sumpſir, and declares, That he was poſſeſſed of certain Land 
to2 ycars, the Octendant in conſideration he had occupied the 
Land, and had paid the Rent to the Oefendant, viz. Thirty paund 
per annum all the time he had occupied it; he aſſumed to ſave him 
harmleſs fo2 the occupation of the Land always, during the term, 
as well foꝛ the years paſſed, as to come; and alledges, that be- 

fore the time of the pzomiſe, viz. Such a day, cc. his Beaſts were 
taken Damage-feſant, ct. and that the Oekendant had not ſaved 
him harmleis of it; and upon not giutty, it was found fe2 the 
Plaintiff, and damages afſeſſed, Golding moved in Arrefi of Judg⸗ 
ment, That here is no conſideration to maintain the action; koꝛ 
the conſideration and cauſe of the pꝛomiſe was a thing done befo2e, 
viz, The occupation and payment of the Rent; which being paſt,: 
ar? no comiderations fo2 a thing future, to be done: But it was 
adjudged fo? the Plaintiſf; to2 the conſideration, that he was in 
paflelsion, and had paid his Rent, and was to paphis Rent, is 
ſufficient to cauſe the other to detend his poſſelsion fo2 the time 
paſt, and to come. 

Richardſon 


— — 


EI ABE THE, in Reginæ Banco. 


. 


Richardſon verſus Pricket. 


Fn Impriſonment. The Plaintiff ſuppoſed the Treipaſs and 
falſe impꝛiſonment to be 10 Dec. 29 Elz. the Defendant pleads, 
That he by vertue of a Warrant of the Sheriff, cc. didarreft and 
impꝛiſon him, 2 & 3 die Decemb. befoze. Abſque hoc, That he was 
guilty befo2e 02 after, cc. The Plaintiff ſaid he was guilty of the 
Treſpals, cc. after the third day ol December, Prout in Narratione ſua 
ſpecifigatur. And upon thts they were at iſſue, and it was found foꝛ 
the Plaintiff, And it was ſald, that the iſſue was not well joyned; 
fo2 it is, That he was guilty, cc. after the third day, cc. but ſaith 
not, and before the Action bought. But it was ruled to be well 
joyned; fo2 when it is laid, he was guilty after the third day, etc. 
Prout, #C, it is to be intended between the third day, and the day 
of the which he counted. And the Plaintiff had Jndgment, 


Gorges Caſe. 


Acton koꝛ theſe woꝛds, Thou art a couzening Knave; thou haſt couzened 
me of Twenty pound at ſuch a place, and ſuch a man of Twenty pound, and 
there is never a Gorge in England, but he is a couzening fellow. Upon not 
ilty, it was found fo2 the JPlaintiff ; And it was ruled, Chat the 
ſtion lieth not, fo2 Wray fatd they are too general to bcar an Acti- 
on; anda man is to ſuffer no pain oꝛ loſs fo2 thoſe woꝛds, if they 
were true. And ane Egletons caſe was cited to be adjudged, Thou 
art a couzening Coroner, for thou haſt couzened J. S. of his Lands; no Action 
lieth. And Wray ſald, That in a Wat of Erro2 between Warker 
and Middlemore, which doth depend in the Exchequer Chamber, 
Action foꝛ theſe woꝛds, Thou art a couzener, for thou hadſt me to Coven- 
try, and didſt couzen me of eighty pound: Judgment was given foꝛ 
the Plaintiff in the Queens Bench; but it was never moved in 
that Court; fo2 if it had, they would not have given Judgment. 
Nota, Trin. 30. That Judgment was reverſed in the Exchequer 


Chamber. 


Docton verſus Prieſt. 


Jectione Firmæ. Upon ſpecial Uerdict it was found, That two 
Tenants in Common of a Houſe and Land, made partition 
within the Houle, of the Houle and Land, by parol without Deed; 
the ueltion was, if it were a good partition? And the opinion of 
the Court was, That a partition between Tenants in Common 
upon the Land, is good without Deed; fo2 it amounts to a Lt- 
very in Law; but it is not ſo between Joyntenants, fo2 they can. 
not make Ltvery one to the other: But Wray ſaid, That a partt- 
tion made by Parol of a thing that may you without Livery, as a 
Leaſe = years, is good, But in this caſe the partition was in 
the Houſe, and not on the Land, and it was not found the Land 
was within view; and ſo it cannot amount to aLivery in Law: 
And fo2 that cauſe it was adjudged fo2 the Defendant,that the par- 
— not good fo2 the Land, fo2 which onely the Action 
t. 


Knavesburght's 


(6) 


(7) 


(8) 


2 1„»„% 


Termino Paſchæ, Triceſsimo 


(9) 


(10) 


(II) 


(12) 


—— 


Knavesburgh's Caſe. 


HE was indicted upon the Statute of 8 Hen s. which recited the 
Statute to be, If any be of Land or Tenements Manu forti expulſe 
& diſſeiſed in the conjunctive, whereas it ought to be in the disjunctive; 
and fo2 this miſrecital of the Statute, the Indiament was dil⸗ 
charged, and a pꝛeſident was cited in Michaelmas Term laſt, of the 
like Judgment to2 the ſame cauſe. 


Tho, Cookſon & Anna Uxor* verſus Jo, Caſtline, 
P hers fo2 entering upon their Land, Et Herbam ipſorum Tho. & 


Annz adtunc & ibidem creſcentem meſſuit & ſuctidit, & in fœnum com- 
poſuit & viginti carucatas ſceni inde provenient* cæpit & aſportavit. Upon not 
— 2 and found fo2 the Plaintitfs. 4t was alledged in 

rreſt of Judgment, That the Action doth not lie fo2 Baron & eme 
of the twenty Loads of Hay taken, cc. fo2 it is a Chattel ſevered 
from the Inheritance and veſted in the Baron; fo2 which the Feme 
ſhall not joyn with him in the Action. But the clear opinion of the 
Court was, That they may well joyn; fo2 as they may joyn in 
Treſpas De clauſo fracto, and cutting their Graſs ; fo they may joyn 
fo2 the Hay coming of it: And it was fo adjudged; and the like 
Judgment was given this Term, between Wilkes and his lite, 
ge nſt Derby. 2But Wray ſatd, It it were foꝛ taking twenty Loads 
of Hay, but ſay not Inde provenient*, it is otherwiſe ; fo2 it may be 
gm of Pay lying upon the Land befoze, fo2 which they can. 
not joyn. 


Harward verſus Furborne, 


DYES bꝛought here fo? ſixteen ſhillings given fo2 coſts of Suit 
in an intertoꝛ Court, upon a nonſiut by the Statute of 23 Hs. 
And after Gerdict Godiry and Houghton moved in Arreſt of Judg⸗ 
ment; f02 ſuch a petit ſum, Action iieth not in this Court againſt 
the Statute of Gloceſter ; that na Action ſhall be bꝛought here fo2 
any ſum under fo2ty ſhillings : But the Court held clearly, That 
fozaſmuch as the coſts are given by a latter Statute, they are re. 
coverable by an Action of Dedt in this Court; and they gave 
Judgment to2 the Plaintiff, 


Smith verſus Haws, 


> Ovenant, The caſe upon Demurrer was, William Redman 

Orand-father, Father and Son; the Grand-father was ſeiſed 
of Land in Fee, and deviſed it to the Father fo? like, the Re- 
mainver to the Son, and the Heirs-males ofhis body,Remainder 
to the right Heirs of the Deviſoꝛ, and the Þetrs-males of his 
body begotten; the Orand-father, and Father die; the Son dieth 
without iſſue⸗male, having iſſue Anne; the ſaid Anne takes Þus- 
band, and the Hus band and Anne ſell the Land to J. S. in Fee, and 
did Covenant, That they were ſeiſed or a ſufficient and lawful 
eſtate in Fee⸗ſimple. And it his was an Eſtate in Tail, oꝛ a 
Fee-ſimple in Anne who was the Ietfr of the Deviſo?, was the 


queſtion. Godfry argued it was an Eſtate tail, fo2 his intent was 
| | apparent , 


— 
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apparent that his right heir ſhould have an eitate tail ; and it is 
here as fully limited as ik he had erpꝛelly limited and appointed 
that he ſhould have an eſtate tail ; and his intentbeing ſo, the Law 
will conſtrue an eſtate tail his intent not being againſt Law, and 
cited Huſſeys Caſe 37. H. 8. Bro. and 9 H. 6. 25. by Paſton. Coke contra; that 
it is a Fee-fimple, f02 immediately by the death of the Gzardvta- 
ther, the remainoer doth veſt inthe father, as his right heir, and 
veſteth in him as a Fee⸗ſimple, and cannot by matter ſublequent 
be converted into an eſtate in tail, and fo it was avjuvged, 


Termino Paſchæ 3o, Eliz, in Communi Banco, 
Col es Caſe, 


RE And declared that whereas the Octendant was in 
debted to l. S. in twenty pound, in conſideration that the 
Plaintiff at the Oefendants requeſt agreed to give his Bond ta 
I. S. f02 the (aid Ocbt, the Oekendant did allume to ſave him harm- 
leſs, and alledgeth in facto, that he did give his Bond, cc. and he 
was ſued upon it, æc. upon non aſſumpſit, it was found fo? the Plain⸗ 
tiff ; Shuttleworth moved that the Plaintiff had not well declared, 
fo2 that it is not alledged that he gave notice that he had made the 
Bond, and was tued upon it; but it was adjudged fo2 the Plain⸗ 
tiff, fo2 the Ocfendant at his peril ought to take notice of the ob: 
ligation, cc. as in a Bond to ſtand to Award, he1s to take notice 
of it. Anderſoa ſatd , 1f one be obliged to make luch aſſurance 
as I. S. ſhail adviſe, he ought to take notice of the aſlurance deviſe 
at his peril, becauſe a certain perlon is appointed to do it. But 
ff it be ſuch aſſurance as my Colincilſhail adviſe, I ought to give 
notice of the aſſurance, fo2 he cannot take notice who is my Coun- 
cil. And toꝛ the other point, he ought to ſave hum harmelels with 
out requeſt, vun. by payinent of the money oꝛ, cc. 


Termino Paſch 30. Eliz, in Camera Scaccarii, 
Edward Seymor verſus Sir Jo: Clifton. 
7 Rror : The Erro2 aſſigned was, fo2 that the iſſue was joyned , 


that Jo. Clifton hoc petit quod inquiratur per patriam, & Edwardus Sey- 
mor ſimili er, blit ſatth not prædictus; but 1nalmuch as there was no 
other Edward named in the recoꝛd but the Dekendant, and lo cannot 
be intended another perſon , and the woꝛd prædictus ig but of fo2m , 
and not of ſubſtance , it is aided by the Statute, and may be a- 
— and the woꝛd prædictꝰ was put in, and the judgement was 
atttrmed, 


Stranſhams Caſe, 


'$ Obe ſurd, it was adjudged in Action of Trover and Converſion , the 
-- converſion is traverſable, foꝛ itis the ſubſtance of the Action, 
and the to2t ſuppoſed in him, and ſo may well be traverſed ; fo2 if 
one finds goods, but doth not convert them, no Action lieth, as 
the Cale was in a Trover and Converſion of goods, the Oefendant 
ſaith he took them damage feſant and impounded them, abſque hoc 
that he converted thein to his ue. And inLeaks Caſe it wa — 
| 


(1) 


(IJ) 


(2) 


— 
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—— 


— 


udged that the place and time of the converſion are to be allerged, 
15 they are material , and fo2 that they were net att dgeb, the 
Bill was abated after Gerdi. 


Coke verſus Barrows, 


=> Kror : F02 that the Plaintiff in Afumpſic , Declared that where: 
as he was indebted to 1.5. in fourty ſhillings , the Octentant 
in conſideration he had delivered fourty ſhillings to lim, did af; 
lume to pay it, and to diſcharge him againſt J. S. and attcrgeth ttat 
he had not diſcharged him, but ſuffered him to be lud to? the tcur⸗ 
ty ſhillings by H. C. Cxecuto? of I. S. but doth not alledge that 1.5 
was dead, bit the Court held it good enough, to2 the IDlaintiff 
had directly alledged that he had not diſcharged him, and the other 
matter is but circumſtance, and the judgement was affirmed, 


n 


Termino Trinitatis, 
Triceſsimo ELIZABETH, 
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— — — 


— — 


. 


Inglebath verſus Johnes, Int, Hill, 30. rot, 500. 


ion fo2 woꝛds: Thou art a Bankrupt Knave, and a Pocky 
A Knave, and let them bear witneſs that ſtand by,and Iwill prove it. 


The Oetendant pleaden that he ſpake the wozds at D. 


in London prout, &c. abſque hoc that he made ſuch an accoꝛd 2757 - 
n- 


tiff muſt maintain his Declaration, and is not to trauere ther 


— hath made the place of ſpeaking material, there the Plaintiff 


were ſpoken there, and joyn Jſſte upon it F 9 at which le ade 


alledged to take from him his Action, and he is to be received to 
which of the pleas he plealeth', and cited 32 Ed. 3. 23. 46 Ed. 3. 30. 
10. Ed. 4. 2. and afterwards it was adjudged fo2 the Plaintiff , 
V. Coke 1 Inſtituts 282. b. 


Engurſt verſus Browne, 


A Ction f92 theſe wo2ds,viz. Thou wert a Suitor to a woman in South- 

. wark , and didſt couzen her of her ou and procured certain falſe wits 
neſſes to be forged. And after Uerdict it was alledged by Daniel in 
Arreſt of Judgement , that the n_ are not actionable ; fo2 the 
firſt woꝛds, thou didſt couzen, æc. have been lately adjudged not 
actionable. And fo? the {aſt woꝛds there is leſs doubt ; fo2 it ap- 
peareth not what their teſtimony doth concern, noꝛ that the fozge- 
ty ot it is to any purpoſe , fo2 it may be of ſome ſmall matter 
and the Court commanded judgement to be ffayed, fo2 Wray ſaid 
they are petit parols to maintarn an Action, 


O 2 Nath 


(1) 


(2) 
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(II) 


(12) 


(13) 


fo the murther of one Turbervile, Coke aſſigned the Erroꝛ 22 tt 
«me 


Naſh verſus Edmunds, Mich, 29. & 30, rot, 267. 


Jectione Firmz. And declared upon a Leaſe made to him by Five 
women daughters and heirs of Jo. Dover. Apon not guilty, the 
Jury gave a ſpectal Uerdic, The ſaid Dover was ſeiſed in Fee of 
the Land held in Soccage , and that he declared to William North 
and others, his Will to be that J. C. Leſſoꝛ of the Defendant 
ſhould have his Land, and the ſald Willam North recited the wozds 
to him, and asked him if this was and ſhould be his Till, and he 
anſwered, that it was. And they further finde that the ſaid North 
in the like of Dover, and fo2 his own remembꝛance, and without 
the appointment of Dover wat the {atd Till , and atterwards Do- 
ver died; and if this were a good will, being ſpoken with ſuch di⸗ 
rect woꝛds, and being wit in his lite by the witneſs fo2 his own re: 
memhyanee, and without the appointment of Dover, was the que. 
ſtion; and all the Juſtices (who ſhewed their opinions ſeriatim) held 
it to be a void deviſe, becauſe the ill was not weit by the com- 
mandment of the De viſoꝛ oꝛ by his conſent, but of the perſon pꝛe⸗ 
ſent , of his awn head; but it he had wit it without the Oeviloꝛs 
conſent, and afterwards had read it to him, and he had agreed to 
it, this had been as good as if waitten by his appointment, as 
Brownes Caſe, Dy. 72. And it in the pꝛincipal Cale it ſhauid be a good 
Till, it would be a great miſchief; fo2 then if one ſhould ſay to a: 
nother when he is in health, J devile fuch Land to 1.5. and he af: 
terwards watteth it in the lite of the party, but he never hears of 
it afterwards no2 agreeth to it; if this ſhould be a good (ill, it 
were not reaſonable; fo2 perhaps he had afterwards altered his 
intention: and judgement was given accoꝛdingly. Nota, Ro. Snagg 
who argued in this Caſe, ſaid it was ruled in Chancery in S ir Rich- 
ard Pexalls Caſe, when he de vilſed certain Land to his wike f62 life, 
and commanded it to be witten, and it was waitten, and a p2oviſo 
added by the waiter, that if ſhe married, that the Deviſe ſhould be 
void; and this being read to him, he ſaid the p2oviſo was no part 
of his (Uill, but fo? the reſidue it ſhould ſtand, and he ded befoze 
the Till was altered and the p2oviſo was adjudged to be void, 
and the reſt of his TU did ſtand good, 


William Collins verſus Edward Vaughan, 


Timmer kozthe Queen and himſelf againſt the Defendant , 

Cicar of the Church of —_ in Com” Somerſett, foꝛ that ab- 
ſentavit ſe, and Had not been refident by the ſpace of a whole month 
together; and after Uerdict Walmſly moved in Arreſt ok judge- 
ment, that the inkoꝛmation was inſufficient, fo2 the Statute is, if 
he abſents himſelf voluntarie, which is not alledged, fo2 if he be ab- 
ſent by compulſion 92 reſtraint, it is out of the Statute ; and of 
that opinion was the whole Court, that the wozd Voluncarie 18 of 
of foꝛce, and muſt be in of neceſſity. 


Morgans Caſe, 


E Rror to teverſe an Dutlary upon an Attainder of Th. Morgan his 
E father, whoſe ſon and heir he ts, who was Attainted and hang d 


nt, 


— — — — —— 
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dictment , fo2 that the ſaid I. M. was Endicted in the County of 
Somerſer, that whereas the ſatd Th. Morgan nuper de D. in Com' Dorſet 
gen. apud W. in comitat prædict ſuich a Day did ſtrike and killed the ſaid 
Turbervile; and the exception was, the ſtroak and death was at W. in 
Com prædict, and that ſhall be intended in Com! Dorſet which was laſt 
mentioned, and then the Endiament in Com' Somerſet tg meerly 
void, fo2Somerſer is not named in the body of the Endictment , but 
inthe Margent; and of that opinion was the Court, but th 
would reſpite the giving of judgement, untill the Attoꝛny General 
was acquainted with it, V. 18. Ed. 2. brief 828. 


Marſhall verſus Hobſon, 


Rror of a Judgement after Aerdict in the City of York: two Er⸗ 

: r02S aſſigned, 1. The Plaintiff bꝛought a Fo2medon by 
Bill, and declared there acco2ding to the cuſtome , and fo2 that 
the Land was Freehold, which is not recoverable but byTWrtit in 
any Court, therefoze being by Bill, it was erroneous, and God- 
frey ſald, in any Court where Land is to be recovered, he ſhall have 
a UIrit Cloſe 02 any other UWirit, and ſhall declare accoꝛding to his 
Cale and the nature of the Suit, Fitz. Nat. Br. f. 26 H. G. Error 28:14 H. 4. 
34. Second Erro?, the judgement was that the Defendant eat ſine 
die, whereas it ought to be that the Plaintiff ſhall take nothing by 
his Bill; and this was held an apparent Erro2 , fo2 ſuch judge⸗ 
ment ſhall not be given but where the Queen is Plaintiff, againſt 
whom no Jul ement ſhall be given; oꝛ where the judgement is fin- 
all, that the Octendant ſhall hold it a cours jours. 


Pell verſus Pell. 


Ebt upon an Obligation of an hundꝛed Parkes: The conditi⸗ 
on was, ik he pay fifty pound the Bond ſhall be void; the 
Defendant pleads tender at the day, and none was there to re- 
ceive it, and upon this they were at {ſſue ; and afterward the De- 
fendant pleads that puis le darraine continuance, this hundꝛed Marks 
were Attached in his hands in London, at the Suite ot, cc. Gawdy 
Serjeant, (atD the plea was not good; toꝛ an Attachment cannot be 
pending a Suite in this Court; alſo he pleads, the fifty pound was 
tend2ed, and ſo the hundꝛed Marks were not due, and the Attach- 
ment cannot be of the hundꝛed Marks; and this is no ſuch plea 
as can be pleaded pus le darraine continuance, {02 this ariſeth by 
the Defendants own act, and may be intended to be by covin; and 
the Court was in doubt foꝛ the firſt point, and commanded that 
p2eſidents be ſearched, if any ſuch Attachment had been allowed 
pending a Suite here, 02 in the Common Bench; but they held 
that the Attachment of the hundꝛed Marks (if Attachable)was well 
enough, fo2 it is always to be demanded in that manner, and it is 
accoꝛding to the obligation. And to the third, they held it may be 
well pleaded puis le darraine continuance, fo it goeth in bar at another 
day; Dalton ſhewed a pꝛeſident in the Common Bench, Mich. 12. & 
13. Eliz. 164. Slich attachment was made pending the Suite and 
— the laſt continuance, but afterwards the parties com- 
pounded, 0 


Lacy 


(I) 


(3) 


Termino Trinitatis, triceſsimo 


(8) 


(9) 


(10) 


Lacy verſus Smith, 


\ Crion ſur trover : and declareth as Adminiſtrato2 to 1. S and that 
Adminiſtration was granted to him by A. B. offictal to the Bi⸗ 
ſhop of Peterburgh , and ſheweth not that he was Oꝛdinary of the 
place, o2 that the granting of Adminiſtration did belong to :him ; 
and this matter after Uerdic> was alledged in Arreſt of judge⸗ 
ment; but becauſe divers pꝛeſidents were ſo, and that ſuch Decla⸗ 
Ten an been allowed, the Court did give judgement fo? the 
aintiff, 


Stubbs verſus Rightwiſe, Trin. 28, rot, 407, 


Ebr againſt the Defendant as Erecuto2 of 1. S he pleads that he 
had taken letters of Adminiſtration, judgement of the UWrtt, 
#c.the Plaintiff replieth that the Defendant Adminiſtred de ſon torr, 
and after took letters of Adminiſtration, Judgement, cc. and upon 
this it was demurred. Godfrey fo2 the Oefendant argued , that 
now the name of Executor is lawfully changed befoze the Action 
bꝛought, and therefo2e is to be ſued by his new name as Admint- 
ſtrato?, 9 Ed. 4. 33. 21 H. 6.5. 18 H.6. 29. 13. H. 4. executors 118. Coke 
contra, f02 when by bis to2tious Adminiſtration he hath given ad- 
vantage to be ſued as Executo2 , he cannot by his otfn ad purge 
this tort and cauſe the Plaintiſt to ſue him by another name, but 
the Plaintiff hath election to ſue him one way oꝛ other, fo2 he ſhall 
take no advantage of his own tort. As if one in Execution El- 
capes, and is taken again by the Gaoler , he ſhall not have an au- 
dita querela ; und it will be a miſchtef if the JPlaintiff ſhall be compel- 
led to ſue him as Admintſtrato2, foꝛ it may be that whilſt he admi⸗ 
niſtred of his own wꝛoing, he waſted the goods; and if he be onely 
ſued as adminiſtratoꝛ, he ſhall onely be charged ol the goods that 
came to his hands ſince Adminiſtration, 12 R. 2 Adminiſtrators 21. 
and it was afterwards adjudged that the Crit was good,and that 
the Defendant reſpondra ouſter : Nota, if Judgement be given againſt 
an Executoꝛ upon demurrer, and Execution be awarded, the She- 
riff cannot return nulla habet bona teſtatoris , but is to return a devaſta- 
vit as if it had been found againſt the Erecuto2 by Uerdig ; fox 
per curiam he hath charged himſelf by his own Plea, 


Melwich verſus Luther & Uxorem, Hill, 30. rot, 344. 


E JeRione firmæ: And declareth of a Leaſe made to him by Jo. Mel- 
. wich foꝛ twenty one pears ofthwe eſſuages and one Cottage 
in Eaſtworth, and upon not Guilty pleaded, a ſpecial Uerdic was gt- 
ven, that the Tenements of which the Ejeament was ſuppoſed, and 
divers other Tenements in Eaſtworth afozeſafd were time out of 
mind. ec. untill the firſt day of January 37 H. 8. parcel of the Yan: 
noꝛ of Boveridge in the County of Dorſet, of which Banno? king H. 
was leiſed in Fee; and that the Tenements ok which, #c. and the 
other Tenements in Eaſtworth were cen of the cuſtomary Tene- 
ments of the ſaid Mannoꝛ and demiled, and demiſible by Copy of 
Court-Roll »by the Lo2d oꝛ his Steward, to anyperſon koꝛ lite 02 
lies, in poſſeſſion oꝛ reverſion, at the will of the Loꝛd, accoꝛding to 
the cuſtome ok the ſaid Mannoꝛz; and at the ſame time one — 

eh 


Cæſat 
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Cæſar verſus Stone, 


(II) 1 to reverſe an Outlary: the Erroꝛ aſſigned was, that in 

the Writ of Exigent no place was mentioned where the She: 

riff was to have the body, ſo that the Sheriff cannot know into 

what Court to bꝛing the body, and fo2 this cauſe the judgement was 
reverſed, 33 Ed. 3. Breife 918. 27 H6. 2. 


Peterſons Caſe, 


Ebt upon a Bond: The Defendant pleaded the Statute of 
Uſury in bar, that there was an agreement between the 
Plaintiff and him, that the Plaintiff ſhould deliver to him wares 
of the value of twenty pounds, and that the Oetendant ſhout 
pay fo2 the ſame within {ix months thirty four pounds; upon which 
they were at Illue, and found againſt the Oetendant ; Daniel mo- 
ved in Arreſt of Judgement, that it not being alledged that the ob⸗ 
ligation was made to2 the payment of this money, it was no lea 
02 Iſſue. Sed non allocatur, fo; he ſhall not take advantage of his 
own miſpleading, and judgement was given foꝛ the Plainttff, 


William Griffith verſus Ro, Apprice, 


E of a Judgement in ejectione firmæ in the County ol Denbigh 

befo2e the Juſtices there; and the Erroꝛ was apparent: fo2 the 
TUrit did bear date 16. April 28 Elz. and the Ejectmeiit was ſuppoſed 
27 Aprilis 28 Eliz. und ſo cannot be defended ; but Winter ſald that by 
the Statute of 38 H. 8. judgements given in perſonal action in 
Wales ſhall be reverſed there, and this is a — action; Egerton 
Sollicitor contra;f02 this Action doth ſound in the realty, and the Sta- 
tute did not intend that titles ſhould came in queſtion before the 
Councel of the Parches, and the Statute is in the affirmative , 
and therekoꝛe dothnot take away the power at the Common Law; 
and although he may ſue there by the Statute , yet he may ſue 
here if he will, as he might befo2e; and afterwards it was ad⸗ 
— * this Court had jurisdicion, and the judgement was 
reverſed. 


Elred verſus Wals, 


Rror to reverſe an Outlary in Debt: Coke aſſigned the Erro2s, 

I. The Defendant in the oꝛiginal was named Elred acco2ding 
to his true name, and in the mean p2oceſs,viz. the capias, he was 
named Eldred, and ſo is erroneous, fo2 it there be any difference by 
omiſſion, addition, 02 interpoſition of any letter between the o2igt- 
nal and judicial pꝛoces, it is erroneous, Tr. 26. Elia. Dutiary rever- 
ſed upon a difference, viz. Walwyn & Walweyn. 2 R. 3. 13. Sein- John &. 
Saint-John ; {0 in Fiſhers Caſe Vork fo2 Verk. 2, Erroz,which was Erroꝛ 
in fait, that the alias capias was returned by one Felton, whereas he was: 
then removed from his office, and Townſend was Sheriff; to which 
they had pleaded in nullo eſt erratum, and ſo the Court ſhall intend it 
to be true; andthis he ſald was a dead fault, and fo2theſe Erro2s- 
the Judgement was reverſed, 


News 


——— A — — 
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News-Caſle, 


Rror upon a Judgment given in Debt upon an Obligatton, in the 
E Court of ? in Eſſex. The corditivn of 5 at , 


was, fo2 the payment of twenty pound to the Plaintiff at his 
Poute at & in Kent; the Defendant pleaded bebe Dap, 
tC, Secundum formam & effectum indorſamenti prædict. - Error uſgigned 
was, That the iſſue was tried at Havering, and not at S. ini Kent; 


but it was ſaid, that this is no Exroꝛ; fo2 when a thing iſſuable is 
alledged, and no place, this ſhall be tried where the action is 
bzought ; and the worn Secundum formam, &c. refer onely to the 
time, and not to the place; fo2 the place is not material, papment 
being made to the Obligee himſelf: And it doth not appear, by 
Sin kent may be within the juriſdiction of Havering; £92 if 
ſaidin the County of kent, but at S. in kent; and there may be (i 

a place called Kent in Havering, and afterward Mich. 30 & 31. the 
judgment was affirmed, 


Leat verſus Jenning, 


PRror of a Judgment inan.inferio2 Court, andthe, Erro aſfign: 

ed was, that the Diſtreſs was awarded returnable at the next 
Court, after the ſerving of the Pꝛoces; and every return is to 
be at a day certain; and it may be the Hꝛoces ſhall not be ſerved 
within a year, and the Oetendantts to have day at every Court, 


otherwiſe the Pꝛoces is diſcontinued, gEliz. Dyer 262. And after 
wards fo2 this cauſe the Judgment was reverſed. 


Dinſlows Caſe. 


H<Evas indicted upon the Statute of 5 Eliz. foꝛ Perjury, and 
the Jndictment was, that Tao per ſe ſacro Evangelio falſo depoſuit, 
but it was not directly alledged, that he was ſwoꝛn, and the Jndict- 
ment was diſcharged ; fo2 the Juſtices ſaid , TUhen ſuch heinous 
crime is objected againſt one, it ought to be fully alledged, other: 
wiſe it is not good. 


George Lovegrove verſus Inocke. 


PAztibirion. The Suit in the Spiritual Court wap againit the 
2laintiff, by the name of Gregory Lovegrove, as appeareth 

the Libel-(which in truth) was a wong name vet fo2 this bart. 
3 the Pꝛohibition and the Libel, the Pꝛohibition was 


Meggot verſus Broughton, 


F'cor upon a Judgment given in this Court this Term; and 

the Erro2 aſſigned was, that in an Aſſumpſit againſt two, mean 
between the Uerdict and the Judgment, one of them dies, andnot- 
withſtanding Judgment was given; and upon this it was demur- 
red, It Erxoꝛ lieth here; fo2 it was ſaid, That this Court can- 
not reverſe their own judgment, et it be fo2 Erro2 in Porn 


1 ——2— — 


(I5) 


(I6) 


(17) 


(18) 


(19) 
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(20) 


(21) 


and not foꝛ Erro? in fait But it was ſaid on the other part, that 
in Gourney's caſe, where an infant appeared by Attozney, whereas 
he was to appear by Sardian, and Recovery was had, and Er⸗ 
roꝛ bzought here, and foꝛ this Erroꝛ in fair, Judgment was rever⸗ 
ſed. And it was afterwards adjudged, That the Wait ot Erro2 
was well bzought here; fo2 the death, cc. was by the ac of-Ood, 
and a thing that did not lie in their Cogniſance : And it was clear: 
ly agreed, that the death of one of the parties did abate the Tit, 
uud the Judgment was reverſed, 


Foſter verſus Walter. 


E Jectione Firmz. The caſe was, Richard Wager, 6 Edw. 6. did De viſe 
a Meſſuage to A. his wife fo2 life, Kemainder to his ſon in 
tail; andif 8 dieth without iſſue, oꝛ be unthzikty, that it ſhall re- 
main to the Paſter and TWardens of the Yyſtery of Cordwayners, 
London; whereas they were incozpozated by the name of Paſter, 
Warden, and Commonalty, #c. The queſtion was, ik by reaſon 
of this Miſnoſmer of the To2pozation, the Oeviſe was void. And 
it was argued by Daniel, that it was, and by Cooper, contra : But the 
Juſtices held the Devile good fo2 by Intendment the Oeviſo? 
had not councel there, no2 had Cogniſance of their name; and be- 
ng known uſually by that name, there is a ſufficient Intendment 
at Cozpozation he doth intend ſhall have it. 


Eaſt and Wilſon. 


Te? were indicted upon the Statute of 8 H. 6. fo2 foꝛcible En- 
tries, and the Statute was recited tobe made at Weſtminſter, 
-— - on not in what County, and the Indictment was dil⸗ 
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Scovell verſus Cabell, Cujus principium antea. 
Hill, 31, Plow, 13, 


de Caſe was argued by Coke fo2 the Plaintiff, and 
& Gawdy Serjeant to2 the Oefendant. Coke argued, 
That by the pzemiſtes the parties to whom, and the 
Land demiſeo, being erpꝛeſſed, and in the Habendum 
the eſtate being limited, as the office of the Haben⸗ 
dum is, the Proviſo that cometh afterwards ſhall not 
avoldit; fo2 it is repugnant and void, as 21 Hen. 7. 
Leaſe fo2 two years, Proviſo, he ſhall not occupy it to? one year, 
is vold. 6 Rich. 2. O. Juris, Clamat. 20. Leaſe fo: years, Proviſo, he 
ſhall not take the pzofics : And in this cale, the Leſto2 was Tenant 
in tail, and he maketh this Leale , as by Law he may; and he 
cannot make it to have to one fo2 lite, the Remainder to another 
fo2 lite, æc. And to make a Conſtruction that it ſhall be to one foꝛ 
life, the Remainder to another fo? life, will deſtroy the Leale, 
And afterwards it was adjudged fo2 the ]Ilaintiff, that it is a 
Joynt eſtate, and the Proviſo ſhall not (ever it. 


Bellicote verſus Taylboys, 


Er. of a Judgment in the Court of Barnſtable. The Exroꝛ af- 
ſigned was, That the Plaintiff counts that he and the Oe- 
fendant did account together of divers reckonings, and he was 
found in Arrcarages ten pound two ſhillings thee pence , which 
he aſſumed to pay. And upon Non Aſſumpſit it was found, that he 
aſſumed to pay \v much as he was found in Arrearages of account 

which was levenpound two ſhillings thꝛee pence , and that he al⸗ 
lumed to pay ſomuch as was contained in ſuch a Bill, in which 
he was indebted to him, which did amount to thee pounds; fo 
all that he aſſumed to pay, was ten pound two ſhillings thꝛee 
pence: And the Plaintiff had Judgment. Erro2 bꝛought, and 
this Erroꝛ was aſſigned, but the Court delivered no opinion; but 
koꝛ another manifeſt Erroꝛ in the Reco2d, viz. The Judgment was 
Capiatur, where it ought to have been in Miſericordia; the Judgment 
was reverſed, 


P 2 Bricket 


(1) 


(2) 


em 
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Bricket & alii. 


He Jndictment was, that R. B. and the other, #c, Coram J. S. & 
T J D. duo Juſticiariis Dominz Reginz,&c.AnD that the Exception was, 
That it ſhould be duobus, and as it is, it 1s falſe Latin, and with⸗ 
out ſence ; and it it be not falſe Latin, this cannot be referred to 
thoſe named betoꝛe, which are named in the Ablative caſe, But 
the Court held it well ai ; fo2 the Indiament ſhall not be 
overth2own foꝛ falſe Latin, it by any Jntendment it can be good: 
And although here is falſe Latin, pet it may be well enough in: 
tended in the meaning, 2. Exception, Bricket and the others are 
named of Nuneaton in the County of W. and the Jndictment being 
fo2 Riot , that they aſſembled themſelves at Artelborough tn the 
Pariſh of Nuneaton ufoꝛeſaid, and ſatth not in what County Artel- 
borough ig; fo2 it was ſaid, that Artelborough may be in the pariſh 
of N. and yet in another County; but the Court held it well 
enough: Foz it appeareth not, that Artelborough is a Town, but 
it may be a place known by ſuch aname in the 22 of Nuneaton; 
and being named in the Parish of N. it ſhall be intended to be in 
the ſame County. 


Truſſell verſus Aſton, - 


Ebt upon Obligation; the Defendant pleaded the Statute of 

23 H. 6. and would avoid the Obligation, that he being in 
Execution, and the Þlatntiff being under Sheriff, he took this 
Bond, and let him at large; and it was demurred in Law, be⸗ 
cauſe the Oefendant did miſrecite the Statute, in that he did re⸗ 
cite, That if any Sheriff aur = Officiarii, where it ſhould be ali 
Officiarii : And theStatute ſpeaketh not onely of the Sheriff and 
his Yintſters , but of other Officers. And Coke ſaid, ſo is the 
Parliament Roll; and ſo it was adjudged in one Herris caſe. And 
of this opinion was the Court; but they gave day to the parties 
to compound, and inthe mean time would ſtay Judgment, 


Roſs verſas Morris, Paſ. 30 Eliz, Rot,196, 


Eplevin. The Defendant avows as ſervant to Jerome Weſton 

A Eſquire : The caſe upon Demurrer was, One Gomerly was 
ſeiſed of the Manno of Nayland, and by Deed 25 Edw. 3. gave it 
to the Loꝛd Henry Scrope, and to the heirs of his body, who died 
ſeiſed, and ſo continued by divers dilcents, until 4 H.7. and then 
Thomas Lo2D Scrope ſuffered a Common Recovery, which was to 
the uſe of him and his heirs ; and retakes an eſtate of the Feoffees 
to him and his heirs, and having iſſue Ralph and Jeffery, and thee 
Daughters, dieth. Ralph maketh a Feoftment to the uſe of him. 
{elf and his heirs , and 7 Hen. 8. Deviſeth it to Jeffery fo2 life, and 
after Ad uſum Rectorum hæredum in perpetuum, ſecundum antiquas evidentias 
inde fatas, and dieth ſeiſed of this uſe, and ot the uſe in divers 
other Pannoꝛs in Fee. Dir William Danby marricth with one of 
the daugbters, and afterward Jeffery dieth without iſſue : Sir 
William Danby and his wife, and the other ſiſters 5 f alſo mar⸗ 
ried) being ſeiſed of theſe uſes, make partition, and allot the ule 


of this Pannoꝛ to Sir William Danby and his wife, and the beirs of 
| | c 
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the wife ; and the other Uſes ol the other Mannoꝛs to the other 
two daughters: And atterward Sir Willam Panby and his wife 
die, Sir Thomas Danby their heit enters, and inteoſfed Weſton. pon 
this caſe the points were two. 1. It it was an Eſtate in Tail 92 
ee in the daughters, which were fiſters to the Deviloz, and 
iſſues of the body of Thomas, the Father of the Oeviſoz, 2. Jt 
this Partition be void oꝛ votdable. Godfry, Coke, and Cooper, ar- 
| gued fo2 the Plaintiff, That it was an Eſtate in Fee in Jeffery, and 
| io in the daughters; fo2 the wo2ds of the TTlill being Ad uſum 
Rectorum hxredum ſecundum antiquas evidentias inde præantea fait, it fg 
incertain what evidences he intends; fo2 thꝛee evidences were 
F mentioned, viz. The Eſtate in Tail, 25 Edw.z. 2. The Recovery, 
| 3. The Dced of Feoffment ; and it appeareth not, which of them 
he intendeth ; alſo it appeareth not, whether he intended the 
heirs of the Lo2d Scrope, 02 the heirs of Gomerly ; foꝛ by the firſt 
evidence, the Remainder is limited to the right heirs of Gomerly , 
and fo2 this incertainty all was void: But adinitting it ſhall be 
conſtrued an Eſtate in Tail, accoꝛding to the evidence of 25 Edw. 3. 
pet it is onely an Eſtate in Cail in Jeffery, to2 he is the firſt perſon 
that takes it, and hath it as a — ; and when he dieth with- 
out iſſue, the Eſtate Tail is Jepbe and none can have it as heit 
to him. The ſecond point, They held the Partition utterly void, 
fo2 it being of one uſe in Tail, and another uſe in Fee, and i not 
equal; and being made between hugbands and wives, is void. 
Johnſon, Atkinſon, and Egerton Sollicito2, contra. That the TUill is 
certain enough, and the ancient evidence can be conſtrued onelp 
of that of 25 Edw. 3. Foꝛ the other are but new evidences; and it 18 
helped by the Averment, That the Lo2d $Scrope had no other anct- 
ent evidences of this Land; and therekoꝛe the Till ſhall refer to 
it, and ſhall not be expounded to another ſence, then as the eſtate 
is there limitted: And then, though the firft effect and eſſence veſt- 
| eth in Jeffery, yet he taking it by limitation, be taketh it as heir of 
: the body of the Lo2d Scrope, and this per formam doni, and then the 
: daughters ſhall have it (o likewiſe ; fo2 they all claim by one gitt. 
2, They held the Partition you , fo2 there was Quid pro quo, ann 
|  onely voidable. But all the Juſtices reſolved to give Judg- 
| ment fo2 the Plaintiff (Leſſce of Weſton) that this is no Cſtate- 
tail, but a Fee ſimple in the daughters; foꝛ ns eſtate — 4 

by the CUlill, fo2 the incertainty of 2 and evidences 
ſo, and the intent is to be taken in a Will ; aud the Court held, 
N that his intent was, That it ſhoiud go to his heirs generally, ac- 
co2ding to the courſe of the Common Law; fo2 divers evidences 
are thewn in the pleading : And it is hard foꝛ a man in extremity 
to remember them, eſpecially that which was made 25 Edw. 3. 
Butt fo2 the ſecond matter, if it be an Eſtate-tatl, i it ſhall inure 

to the daughters, as 2 Ed. i. m be ertind upon the death of Jeff 
t iflue, who was the firſf Purchaſer, accoding to the opint- 
an in Griſwolds caſe, Dyer fol. They ſatd they were of divers gpim:- 
ons, but fo2 the p2incipal matter they gave Judgment fo2 the 


Clearwalks 
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Clearywalk verſus Conſtable, 


at his houſe in St. Johns-Green in Colcheſter. The Defendant 


(6) 128 Fo2 taking of Twenty ſeven pound of white Tool 
b 


(7) 


leaded, That the Town of Colcheſter is an anctent Boꝛough, and 
within the ſatd Bozough there 18, and time out of minde, xc, 
there hath been a cuſtom, That it ſhall be ſawtiui to any Burgeſs 
of the ſaid Boꝛaugh, to ſeiſe all goods bought and told within 
the laid Boꝛough, ro any alien, by an alien, tothe ule of the Queen; 
and ſuch Burgeſs that tindes and ſeileth them, and alleadgeth, 
that at the time, #c. he was a Burgeſs there, #c. and that befoze 
the time of taking, #c. the Plaintif being an alien, bought the 
ſaid Twenty ſeven pound of TUool of J. L. dnotycr alien; and the 
— being then a Burgeſs, ſeiſed rhe ſald Wool, as things 
ozfetted to the uſe of the Queen, and to his own uſe, and demands 
Judgment $ actio, &c. And upon this a Oemurrer in Law, White 
koꝛ the Plaintiff, That the Plea was not good; foꝛ the p2eſcrip: 
tion was not well alledged, That it ſhould be lawtul; and doth 
not alledge a uſe in facto, to ſeiſe; foꝛ there can be no pꝛelcription 
oꝛ uſe, except ſometimes it is put inure, 38 Hen. 6. 16. b. 34 Hens. 15, 
4 & 5 Phil. & Mar, Dyer 152. Hunts caſe. 2, De pꝛeſcribeth to ſeiſe 
the goods, tc. but alledgeth not to what vie o2 purpole; as fo2 
Fozteiture, Toll, o2 Cuſtom, oz ſome other intent, 37 Hen. 6. 7 
21 Hen. 7. 16. 8 Rich. 2. Grants 105. The cauſe ought always to be 
ſhewn of the Setſure. And koꝛ this cauſe puncipally the Court 
was clear of opinion, That the Plea was ill; and if no cauſe 
be ſhewn in four days to the contrary, Judgment ſhall be cnteren 


f02 the Plaintiff. 


Jo, Thirkettle verſus Reeve and Edward Tye, and 
Mary his Wife, Trin. 29 Eliz, Rot. 


5 — upon two Obligations, each of them of twenty pound 
againſt Reeve, Execlitoꝛ of Rob. Thirkettle, und Edward Tye and 
Mary his wife, Erecuto2s of the ſald Rob. Thirkertle, and declared 
upon two ſeveral Obligations, made 14 July, 23 Eliz. The De- 
fendant Reeve pleads, Nunques Executor ne unques adminiſter come Execu- 
tor: And upon this they were at iſſue; the other Oefendants, Ed. 
Tye and Mary his wife, demand Oyer of the Obligations, and of 
the conditions : The condition of one was, That whereas Agnes 
the Mother of the Teſtatoꝛ had deviſed to the JIlaintiff foꝛty 
pound, upon condition to be perfo2med by the Pl aintiff, if the ſaid 
Robert pay it to him after the perfozmance of the condition, and 
within one year after the death of Agnes; that then, æc. and the 
condition of the other Obligation was, if he pay ten pound after 
the perkoꝛmance of the condition, and within two years after the 
death of Agnes, that then, #c. the Oefendants plead, that the ſaid 


Agnes, 13 July, 23 Elz. made her Till, and deviſed the ſaid foꝛty 


pound to the Plaintiff, upon condition in the ſaid TUill, that he 
ſhall releaſe to the ſaid R. I. all Actions, cc. except the ſaid foꝛty 
pound demiſed to him: And they alledge in facto, that the ſad R. T. 
required him to make the ſatd Releaſe , and that he refuſed to 
make it, cc. and alledges the death of the ſaid Agnes, 1 Aug. 27 Eliz. 
Nota, the Declaration in this action, was Mich. 27 & 28 — ſo 

ithin 


— 
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within two years after the death of Agnes) The Plaintiff ſaid, he 
was not required to make the Releale ; and upon this they were 
at iſſue ; and allo being at iſſue, it Reeve were Erecuto?, it was 
found that Reeve was not Executoꝛ, and that the Plaintiff was 
not required to make a Releaſe. And it was afterwards alledged 
in Arreſt of Judgment, that the Plaintiff had bꝛought his anon 
upon two Obligations, whereas one was not due; fo21t is byought 
within two years after the death of Agnes, and damages being 
given foꝛ both intirely , and he had no caute to recover upon one; 
he can recover no part: But the Court held, that this is but the 
Allegation of the Oefenvant; and it appeareth not, if Agnes then 
died 02 not, and the Octendant hath not reſted upon it, but plead⸗ 
ed another plea, viz. Arequeſt to make a Releaſe, which is a col- 
lateral matter, and iſſue taken upon it, and ſo had relinquiſhed 
the other matter; and Judgment was given fo2 the Plaintiff, 
Nota, That afterwards the Oefendant upon this, bought a Wait 
of Erroꝛ in the Exchequer Chamber ; and this was alsigned fo2 
Erroꝛ: And another Erroꝛ was aſsigned , that the Plaintiff had 
ſued one as Executoꝛ joyntly with the true Executo?, which was 
not Executoꝛ, and ſo had failed in his ſuit : But all the Juſtices 
held neither of them to be Erro2s. Fo2 to the —_— one Exe⸗ 
cutoꝛ which was not, this is not in abatement of the Bill o2 Nut, 
but onely, that he ſhall be barred againſt him: And it will be a 
great miſchief when divers are mave Executo2s,and one refuſeth, 
if the naming of him ſhould abate the Tit. And to the other 
matter, they held it no Erroꝛ; fo2 it was onely a matter alledged 
by the Dekendants „and it appeareth not, whether it be true o2 
falſe ; and it is waved by the iſſue. And thereupon they all reſolved 


the Judgment to be affirmed, 


Elizabeth Mornington verſus Try & alios. 


Jectione Firmz. pon not guilty pleaded, it was found, that 

the Abbot of St. peter of Gloceſter, 15 Hen. 8. being ſeiſed of the 
Barn and Tithes inqueſtion , let them by Deed under the Co- 
vent ſeals to thꝛee fo2 ſirty years; afterwards the Abbey was 
diſſolved, and their poiſeſstons, Et inter alia, the Barn and Tithes 
were given by Statute to the Biſhop of Gloceſter; and afterward, 
15 Eliz. John Wakeman, Biſhop of Gloceſter, let them to thꝛee Cheynies 
by Jndenture, rendung the ancient Rent, foꝛ three lives; and the 
Jndenture was found in her verba: And in the end of it, the con- 
firmation of the Dean and Chapter was recited, which was of a 
Leaſe made by Rich. Wakeman; but the Jury did not in facto finde that 
the Dean and Chapter did confirm it; no2 found their Deed in 
hæc verba ds they ſhould have done, but onely recited it as a thing 
amnered to the Indenture; and found expꝛelly the Leaſe made to 
the husband of the Plaintiff, by the now Biſhop. Tanfield pꝛayed 
Judgment fo2 the Plaintiff , fo2 the Leaſe by John Wakeman was 
meerly void; fo2 there were twelve years to come of the ancient 
Leaſe : So it muſt paſs by grant of Reverſion , and no Attozn- 
ment is found; and the Jury do not finde a — 71 
Dean and Chapter, and the confirmation receiveth a Lea 
Robert Wakeman, when it was by John Wakeman: And theſe la 


kaults were held to be incurable. Coke moved, That the — 
| 
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ſhould be amended, fo2 the note given to the Clerk of the AC: 
ſizes was, That they intended to finde the confirmation expꝛellp, 
and of a Leaſe made by J. W. And fo2 the other point, Tithes 
paſs without Attomment : But the Court held clearly, That 
after Uerdic returned in Court, this cannot be amended by any 
ſuch ſuggeſtion ; = then all Uervicts may be pꝛayed to be amend- 
ed: Büt ik any milpꝛiſion was, ſuggeſtion ought to be made of it 
before the Uerdic returned; but now it was too late, wherefoze 
Judgment was given fo2 the Plaintiff, 


Richard Jackſon verſus Robert Mordant, 
Mich, 29 & 30 Eliz, Rot, 


A upon the Caſe: The Plaintiff declareth, that where 
Thomas Slye und Margaret his wife were ſeiſed to them, and 
the Heirs of Thomas, of tive acres of Meabom lying near a River 
called Weſtbury Rider; and being ſo ſeiſed by Jitenture , let 
them to the Plaintiff fo2 one and twenty years , by force whereof 
he was poſſeſſed : The Detendant ſuch a day, #c. erected a Ua- 
ter⸗mill Super & trans the ſatd River ; by reaſon whereof Obſtupavit 
the water running in the faid River with his Pill: So that the 
water from time to time yearly after the erecting of the laid Mill, 
overflowed the Banks ot the River in the laid five acres of 
Meadow, and them inundavit, by which they became barren & ſcir- 
poſæ, to his damage One hundꝛed pound: And upon this Decla⸗ 
ration it was demurred in Law, and argued this Term. The 
firſt Exception was, becauſe he counts that the Baron and Feme 
were ſeiſed to them, and the heirs of the Baron, and ſheweth not 
how the eſtate began; fo2 it was ſaid, it being a ſpectal eſtate, and 
but a particular eſtate in the Feme, the Commencement of it ought 
to have been ſhewn; but the Juſtices held it well enough, being an 
Action of the Cale by their Leſſee: So that it is but a Conveyance 
to the Action, and the Inheritance is in the Baron. 2. Exception, 
becauſe he declares of a Leaſe by husband and wife by Jndenture, 
and ſhewethnot, that a Rent was reſerved , and then it cannot 
be the Leaſe of the Feme; but the Court held it clearly to be good: 
Foz it is the Leaſe of the Feme, till ſhe Diſagree , and the In⸗ 
heritance being in the Baron, it ſhall be good againſt him and his 
verred ; Sed non allocatur, fo2 the reaſon afozeſaiy: And the ſame 
Term, Judgment was given fo2 the Plaintiff; Anderſon was 
of councel with the Plaintiff, 


Thomas Broome verſas Robert Mordant, 
Int. Trin, 30 Eliz, Rot,813. 


A Ction upon the Caſe. The Plaintiff declares, that Thomas 

dye and Margaret his wife, were (eiſed of a TUater-mill, called 

Weſtbury-Mijl, viz. The ſaid Thomas in his Demeſn, as of Fee, and 

the laid Margaret, Ut de libero Tenemento ; ànd being ſo ſeiſed, they a 
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all thoſe whole eſtate they had in the ſaid mil, have had time out 
of mind, cc. a CUater-courle running in the River of Weſtbury, to 
a Pill called Innelly Mill in the County ot N. to the ſald Weſtbury 
Mill, and from thence ſuper & trans an Acre of Land of the Orten. 
Dant, to a Mill called Mixbury Mill in the County of Oxon, and 
this without any ercaning of any Pill, and had time ont of miud, 
cc. the multure of divers Jnhyavitants there of their Cozn, xc, 
And they being lo leiled let the ſaid Mill to the Plaintiff, cc. by 
Jndenture by which he was poſſeſſed, untill the Oefendant erectey 
a new Pill upon the ſald Acre of Land, per quod obſtupavit aquam 
prædict ita quod molendarium prædict' ſuffocatum tiit, ſu that the Plain- 
tiff loſt the pꝛofit of his Mill from the Firſt day of July, &c. untill, 
cc. to his damage, cc. And hereupon it was d emurred in Law, 
and the lame exceptions taken as in the Caſe befo2e, and ruled 
as beto2e. And another exception was taken, fo2 it is ſatd, the 
Baron Was (etled in Fee, and the Feme in her Demeln as Free⸗ 
hold, but ſaith not what Eſtate fo2 her life, o2 fo2 anothers life, 
2, Exception, becaule the p2eſcription is alledged in the Baron 
and Feme, ani the Feme had only an Eſtate fo2 life, and fo can- 
not p2eicribe, ſed non allocantur. F02 to the firſt, the Plaintiſts needed 
not ſhew what Eſtate they had, it being by way of conveyances : 
and to the ſecond , when the Feme 1s joyntly ſeiſed with her 
Baron which had the Fee , the p2eſcription may be alledged in 
both, & ſic adjudicatur. 


Ann Boocher verſus Auncell Samford, Hillari, 
30, Eliz, Rot. 188, 


E. Jectione firmæ, UPON a ſpccial verdict, the Caſe was this. William 
Samford was Lozd of the Manno?2 of Stone-houſe, within which 
MWanno? there is a place known by the name of Ebley, in which 
is a Boule and fir Acres of Land, to which Tenement divers 
other Lands throughout the whole Pannoꝛ were pertaining , 
and had been uſed with it by the (pace of ſixty years, and had al- 
wales paſſed by one Grant, and under one Rent (which was now 
in the hands of one H. B. Copyholder of it) And the ſald H. S. be- 
ing ſo ſeiſed, deviſed that his be 2 Tho. S. after the death 
of the ſaid H B. ſhould have the Tenement with the Appurte- 
nances in which H. B dwelleth in Ebley Ro years, rendung 
Four pound per annum (the ancient Rent being Fo2ty five lhil- 
lings) but the Houſe and the ſir Acres was woꝛth Five pound: 
and it upon all this matter, the other Lands which were uſed with 
the Houſe, and are out of Ebley, paſs, 02 not, was the queſtion. 
Coke argued that all paſſed, fo2 they were alwates paſſed by one 
G2ant, and under one Rent, and they are here granted per nomen 
renement, AND it is to be firſt conſidered how thoſe woꝛds 
—— he dwelleth in Ebley)ſhall refer, tu the dwelling,o2 to the 
enement. And as to that he ſaid the woꝛds ſhall be rekerred, ut 
verba accipiantur apte & in proprio ſenſu, then (dwelleth) ſhall not be re⸗ 
kerred to Land, but to the Tenement, koꝛ a man cannot dwell in 
Land; and Relation ſhall alwaies be, ut ſententia on impediatur, and not 
to the laſt Antecedent. And here he deviſeth the Tenement 
with the Appurtenances,which is all things belonging to it, the 
Lands out ofEbleywere belonging 2 it. And it was adjudged — one 
atrees 
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Batrees Caſe, where one being ſick ſent fo2 a Scrivener , and gave 
him inftructions, that he deviſed his Houſe and the Land belong: 
ing to it, the Scrivener dꝛaus a deviſe of the Houſe, cum pertinen- 
tis, andi it was adjudged that the Land paſled ; alſo the Kent is 
increaſed, and theretoꝛe his intent was to give all the Land, and 
it was to his bꝛother foꝛ his advancement. Arkinſon contra, he agreen 
that by a deviſe ofthe Tenements, all paſſed, but when he faith, 
in which H. B. dwelleth in Ebley, this ſheweth his intent that no- 
thing ſhall paſs but what is in Ebley, A man granteth his Man: 
noꝛ in D. nothing paſſeth but what is in D. And it was adjudged in 
the Erchequer, where the King granted the Comomndyy of Slevidge 
in the County of Radnor, that it no part of it be in Radnor, yet 1t 
ſhall paſs ; but it part be in the County ofRadnor, and part in ano- 
ther County, nothing ſhall paſs, but what is in Radnor, ut it 
was adjudged fo2 the n that the Lands ot out Ebley ſhall 
paſs ;but that the Plaintiff ſhould recover but two parts, the 
— being void koz the third part, the Land being held in 
apite. 


Croſſman verſus Reade, 


DE BT. The caſe upon ſpecial verdict was. A WUoman Erecutrix 
marrieth with a Oebto2 of the Teſtatoz, the Pusband dieth, 
and Debt was bꝛought againſt the Woman, who pleaded Reus in- 
ter manes, and all this was found; and if this was Alletts, it was 
the queſtion. And it was adjudged that this Debt was not Aſletts 
in her hands, fo2 by the intermarriage the Debt which the Execu⸗ 
trix had in auter droit, was not extind but ſuſpended, and the Action 
was revived againſt the Erecuto2s of the Baron; and compared it 
to Darcies caſe in the Commentaries, 


Richmond verſus Webb, 


A Ction Upon the Cale, and counts that he was ſeiſed ofa eſſu⸗ 
age and certain Lands in Blankeworth, to which Land, time 
out of mind, #c. he had common appendant in Four hundꝛed Acres 
of Land in Lydcotts Milliſen, that the Defendant had incloſed it, and 
ſo diſturbed him of his Common. The Defendant pleads that he 
had ſet up a Vaccary upon parcel of it neceſſary, #c, abſque hoc that 
the Plaintiff had Common, And upon this iflue was joyned and 
trie {oz the Aatintiff, And now Tanfield moved in Arreſt of Judge- 
ment, that the venire facias and Trial was de Lydcots Milliſen one1y, 
where it ought to be alſo of Blanke: where the Land was; 49. Ed, 
3. 20. 30. Aſſ. 42. 10, Ed. 4. 10. and this miſtrial is out of all the 
Statutes of Jeofailes ; and fo2 this cauſe it was adjudged fo2 the 
Plaintiff, mhil capiar per billam; andhe could not have a venire facias de 
novo, fo he had a verdict given, which was certified, 


Martin verſas Allice Whipper. 


EBT — theDefendant as Executrix ok. S upon plene admini- 

ſtravit pledded, it was found by verdict, that the Teſtatoz at the 
time of his death had goods to the value of One hundꝛed pound, 
and was bound to another by Obligation in Due hundzed * 


— 
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and that the Defendant had taken in this Obligation, and made 
another in her own name with ſureties to the Obligoz, And upon 
the motion of Heale, the Court heid this was an Adminiſtration, 
and it is in the nature of a payment, and ſo much of the Teſtatoꝛs 
Debt is by this diſcharged, and la it was {aid to be adjudged in 
Woods Caſe. Nota, fuit ruled acco2vingly, Paſyh. 30 in Communio Banco; 
which was centred, Mich. 28. & 29. Eliz. Rot 2625. Inter Stampe & Hut- 


chins. 


Pigott verſus Ruſſell, Hill, 30. Eliz, Rot. 164, 


Igott ſued two Units of Exxoꝛ, one to reverſe a Fine, the other 
Pia reverſe a Coianmon Recovery, by reaſon of his Monage. 
Tankeld moved that the TW2its to reverſe the Fine was not well 
bzought. The Caſe was; Engliſh was Tenant fo2 lite in right ot 
bis lite, the remainder to the Jfamntiffin Fee, and they jayned 
in a Fine to Ruſſell, ſo they all ought to joyn in the Aut, and there 
ought to be ſummons and ſeverance, and he cannot bung it alone. 
Cote und Atkinſon, contra; this Wntis well bꝛought by the Plaintiff 
alone, foꝛ it is bꝛought to2 an erroꝛ in fait, viz. his non age, and of 
his non age the other can take no advantage ; fo the cauſe of the 
Action being ſeveral and not joynt, they cannot joyn in the Action. 
34. H. 6. in the cale of attaint. 7. H. 4. 44. and they relied upon the 
caſe. 29 Aſſ. 14. The Court held the (Tit was well bzought, be- 
cauſe it is no erroꝛ in the Recoꝛd, but an erro? in fair, and if two 
Inkants bꝛing a Tait of Erro?2, they muſt alsigu the erro2s ſeve- 
rally; and therefo2e if one be within Age, hemuſt bung rhe Wit 
alone, vide poſtea. Hill. 31. pl. 3. 


Reynolds verſus Kingman & Brown, Int. 
Hill, 30, Rot, 343. 


JeRione firmæ. The caſe was; H. Creeke was ſeiſed of certain 
Lands held by knights ler vice, let the lame to 1. Creeke, Haben- 
dum to him and one Jo. Downeman, t02 their lives, rendung Rent, 
Ind afterwards deviſed the Land to Alice his Tife fo2 life, the 
Remainder over in Fee, which was void fo2 a third part, 
and died. I. Creeke the Leflee died; Jo. Downeman pꝛetending to be 
in as Leſſee, continueth in poſſelston, and paies the Kent to 
Alice, Afterwards one Edward Creeke fon and Deir of the Oeviſo? 
makes a Letter of Atoꝛney to JS. to enter into all the Land, and 
to enfcoffe the (ard Jo. Downeman who maketh a Feoffment accoz- 
dingly. J. D. dieth ſeiſed; the queſtion was, ik this dilcent takes 
away the entry of Alice. Harris argued that it did not, fo2 when he 
enters and pates the Kent to the Deviſee, he doth it as Tenant 
at CUil!, fo2 he had colour to enter. And it was adjudged in this 
Court in a cale between Goos and others, that where J. 8 giveth 
an ng n th to J. D. to make Leaſes of certain Land to certain 
perſons in the name of J. 5 and J. D. maketh Leaſes in his own 
name, which was void, yet although the Leſſees enter and die 
leiſed, this taketh not away the entry of J S fo2 they enter by 
colouꝛ ot᷑ title, and in the mean time are as Tenants at Till; and 
when the Atto2ney of E. Centers to make a Feoffment, the other 
was in poſſeſsion fo2 his Leſſo2, 27 6. and then 2 — 
2 erp 
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livery from him that had no poſſeſsion. But Wray ſaid he couln 
not be Tenant at will, foꝛ he had no colour to enter his name 
in the Habendum being void; but if he were Tenant at (Aiiil, by 
his taking a Feoffment of aſtranger his Till is determined; 
and lo his entry cannot reduce the poſteſston to Alice, quacunque via; 
this is a deſcent and tolls the entry; and it was adjudged accoz- 
dingly. 


Knight verſus Bourne. 


Ction upon Trover of a Hoꝛſe, Judgement was, quod recuperet 
equum vel damna, whereas it ſhouid ve Damna onely, ànd the 


Judgement was reverſed, 


Beveridge verſus Cony, Paſch, 30. Eliz, 285, vel, 485, 


Rror of a Judgement in the Common Pleas; the matter wae, 
a Leaſe was made at Northampton of Land in C:mbridgeſhire, thy 
Lefſee was obliged to perfozme the Covenants contained in 
the Indenture ot Leaſe, Oebt bzought upon the Obligation, and 
the bꝛeach aſsigned in not paying the Rent, the Defendant re- 
joyneth that he hath paid it; and upon this they were at iſſue ; and 
ound fo2 the Plaintitt by an enqueſt of the County of N. where 
the Leaſe was made. And it was ſaid in Arreſt of Judgement 
that it was no good iſſue, becauſe no place is alledged of payment, 
and the iſſue was miſtried by a veſne of the County of N. where it 
ought to be of the County of C. where the Land was, foꝛ by intend- 
ment the payment was there, and ſo was the opinion of Anderſon; 
but Windham, periam, and Rodes cont', foꝛ although the Barr was ill, 
becauſe no place of payment was alledged, yet by the verdict it is 
made good, —— payment in one place is * in all places, 
and it was adjudged there fo2 the laintiff, and upon the Wat of 
Erro2 brought theſe two matters were aſsigned fo2 Erroz. 45. Ed. 
3. 5. but afterward the Judgement was affirmed. 


Lancaſter verſus Lowther, Trin. 30. Eliz, Rot, 346. 


| ow to reverſe a Judgement in Outlary. 1. Erro2 aſsigned, 
that the Oꝛiginal was againſt Brian Lancaſter de Huton Walmiſly in 
the County of v. the Pꝛoclamations were againſt Brian L. de Hutton, 
leaving out vValmſly. 2. There be in the Pꝛoclamations two 
Letters of T. and in the Oziginal but one, viz. Hutton, and the 
Judgement was reverſed. 


Auſten & Steene verſus Courtney, 


Rror to reverſe a Fine, levied in Exeter upon a plaint in nature 

of a Wait of Covenant. 1. Erroꝛ aſsigned, that the plaint 
was quod teneat conventionem de Duobus tenementis in Exceter(ũnd abateD 
them on every ſide) which is incertain, foꝛ Tenement contains di- 
vers things, as Rent, Land, Meadow, cc. as an ejectione firmæ, of d 
Tenement, and an Indiament that one entred in tenementum with 
force are not good, and this Erro2 was aſsigned in the plaint; fo2 
the Fine relates to the Covenant, and 1s levied de tenementis 


prædict. 
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prædict. 2. Erro2, the Fine levied in Exceter ts void, fo; they can- 
not pꝛeſcribe to levy Fines , fo2 then the Queen ould iole her 
Fine pro licentia concordandi, 50. Aſſ. 9. 44. Ed. 3. 29. & in 22. Eliz. it was 
ruledin a Cheſter caſe, that d Fine levied there was void; and the 
judgement was reverſed; but the Juſtices delivered no opinion 
whether a Fine levied in Exceter was good 02 not. 


Edwards verſus Ebſworth, 


Nformation : Apon the Statute 35 H. S. pro not fencing of Copices. SY 
I. Exception, becauſe it is not alledged that the Defendant 
had {awful intereſt in them, as the woꝛds of the Statute are. 
2, Becauſe, it is ſhewn that certain Copices were cut , butſhews 
not what Copices they were, 3. Becauſe it is recited that he 
ſhall fo2feit fo2 every rood thꝛee ſhillings four pence , where it 
ſhould be fo2 every rood of Land, but it was ſaid, the Parliament 
Roll, is roode of Land, and ſo was the laſt impꝛeſſions; but fo 
the two firſt exceptions the party was diſcharged, 


Ter, Michaelis, 30. & 31. Eliz, in Camera Scaccarii, 


Pike verſus Cottington. 
} 


EWorof a Judgement in the Queens Bench; in Debt upon an 
Obligation, the Erro2 aſstgned was, the Defendant in the 
Wait of Erro2 bzought Debt upon an Obligation of Dne hun- 
dꝛed pound, the Condition was, that if he pay Fifty pound at his 
Poule at Lockington in the Pariſh of Kilmerſton, that then, et. 
Defendant pleaded payment, and the venire facias iſſued of the 
viſne of Lock. and this was aſsigned fo2 Erroz, foꝛ it ought to 
de viſneto de Kilm. f02 Lock. ſhall not be intended to be a Uillage, but 
a place known in K. 6 H 7. 3. 11 H.7. 22. But all the Juſtices held 
it no Erroꝛ, foꝛ Lock. ſhall be intended to be a Uttlage in the 
Iariſh of K. fo2 divers illages may be in one Pariſh, but if it 
ad been at his Houſe in Lock. iñ Kilmerſton, then Lock. ſhall not be 
intended a Uillage, but a place known in Kilmerſton, and the Judge: 


ment was affirmed. 


(I) 


Kingdon verſus Barne, 


Rror of a Judgement in the Queens Bench, in Treſpaſs fa: (22 
Etaking of certain Coꝛn, the Oetendant uſtifieth the takin as 
his pꝛoper goods ; and —— a ſpecial iuſtification. The Plain. 
tiff makes title to them by ſeiſure, fo2 that King Philip and Queen 
Mary by their Letters Patents enrolled in Chancery, dederunt & 
conceſſerunt villæ de Launceſton l of a market, cc. and ſhews a 
ſpecial cauſe of ſeiſure, as an Dfficer there —— which it was 
demurred in Law, and Judgement fo2 the Plaintiff. And the 
Erro2 aſsigned was, that he pleaded that the King and Queen 
by Letters Patents, grant. cc. but ſaith not ſub magno figillo con- 
fetas,and this was clearly held an Erro? , fo2 if the grant was not 
under the G2eat Seal, it is not good, and though he ſaith, enrol- 
led in Chancery, it is not good. fo2 any Patent may be enrolled 
there; and thereto2e the Judgement was reverſed. f 


Bury 


( 
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ter, that he will pay to him Thꝛee hundzed pound, fcilicer, F 


Bury verſus Pope, 


C Ale fo2 ſtopping ok his light: It was agreed by all the Juſtices, 
that if twomen be owners of two parcels of Land adjopn⸗ 
ing, and one of them doth bild an Boule upon his Land, and 
makes Windows and Lights looking into the others Lands, and 
this Houſe and the Lights have continued by the ſpace of Thirty 
92 Foꝛty years, yet the other may upon his own Land and ſoyle 
lawtully erect an Youle oz other thing, againft the ſaid Lights 
and Tin dows, and the other can have no Action; to2 it was his 
folly tg build his Houſe ſo ncer to the others Land; and it was 
ad judged acco2dingly.Nota,cujus eſt ſolum, ejus eſt ſummitꝭs uſque ad cœlum. 
Temps edi. 


Bilford verſus Fox and his Wife. 


N EBT upon an Dbligation againſt the Defendant and his 
Wife Erecutrix of her foꝛmer husband the Bron appeared 
upon the exigent, and would have put in a ſuperſedeas fo2 himſelt 
alone, without any appearance oz ſuperſedeas fo2 his TUite; and ſo 
at the firſt the Juſtices thought he might, as 18 Ed. 4. & 14. H. 6. are. 
But Antropos the Attoꝛney ſald it was a p2actiſe ta defeat the 
S his Debt, and ſheweda p2eſident of 18 Elz. that in 
the like Action bꝛought againſt Sommers and his Tlike, Sommers 
would have put in a ſuperſedeas fo Him(ſcif only, but he was not lut⸗ 
fered, but ſhall be compelled to put in an appearance, Attozney, 
and ſuperſedeas fo2 His WWite alſo, and ſo ail the Juſtices did now 
porn ; otherwiſe an erigent de novo ſhall illue out againſt 
tin, | | 


Hunt verſus Sone, Hill, 30, Eliz, Rot, 1732. 


A J2 Aſſumpſir; and declared that in conſideration he pꝛomiſed the 
Defendant that he ſhould have and occupy ſuch Lands from 
ſuch a day foꝛ five ycars, the Ocfendant pꝛomiſed to pay him 
Twenty pound fo2 every ycar,at two Feaſfs, #c. and avers that 
the Detendant had occupied the Land fo2 one year and a half, and 
fo2 Thirty pound due fo? that time he bzought Action, and after 
verdict it was moved in Arreſt of Judgement, that this pꝛomile 
and conſideration was a thing entire and not ſeverable, and there⸗ 
foze ought to have averred that the Oefendant had enjoyed the 
Lands fo? five years, otherwiſe the Action lieth not; but it was 
adjudged fo2 the Plaintiſf, fo2 all the Court held, that if the p20- 
miſe had been that he ſhould — the Land fo? five years, and 
in conſideration thereof he ſhall pay him One hundꝛed pound in 
five years, viz. Twenty pound per annum, there the Action lieth not 
fo2 part till all the Terme be expired but the pzomiſe andagree- 
ment being that Twenty pound ſhall be paid fo2 every year, it is 
otherwtſe;and ſeveral Actions lye fo2 every day of payment. And 
Rhodes Juſtice ſatd , ſo it was lately adjudged in Sir Thomas 
Joſcelynes Cale, that in conſideration one would marry his 7 8 
f 


pound 


ETI ABE THE, in Banco Reginæ. 


ound by the year during ſir years, there at the end of every year 
(zveral Actions lieth fo2 Fifty pound. DP 


Rookesby's Caſe, 


Uare Impedit, The Oꝛiginal Writ wanted this TToꝛd (ad): fo2 

whereas the Wt ſhould be, quæ ad donationem ſuam ſpectat, the 
UW2it was, quæ donationem ſuam ſpectat, and after divers motions 
fo2 amending of it, the Tait by award was amended, and (ad) 
put in, and the pꝛincipall reaſon was, that the ſir moneths were 
paſſed, and if the Cl ut ſhould abate which was purchaſed within 
the ſir moneths, the Plaintiſt ſhould be remedileſs to recover his 
preſentation, 


Albany verſus the Biſhop of St. Aſaph, 
Trin. 27, Eliz. Rot. 


Uare Impedit, fo the Church of VVhicingcon. The Biſhop plea- 
ded that theſcrvice there was in the Welſh Tongue, and 
that the Partſhoners underſtood not the Engliſh, and that the 
Penner could not ſpeak Welſh, and therefoze he refuſed him; 
nd all the Juſtices held this a good cauſe of refuſal, fo2 he cannot 
inſtruct his flock accoꝛding to his Duty and Charge: but in this 
caſe the Plaintiff had p2eſented ſixteen dates within the ſir 
moneths, and the Biſhop gave no notice of the inability of the 
Clerk, till thꝛee dates after the ſix moneths expired. And the 
Court held that notice ought to be given to the Patron himſelf, 
ik he be reſident in the County, and if not, a publick intimation 
ought to be on the Church dooze, and notice of this matter ought 
to have been given immediately when he was p2eſented and 
examined, 02 within ſuch convenient ſpeed as might be; but when 
the Biſhop 1s to enquire of the behaviour of the Clerk, he ſhall 
have longer time; and fo2 this cauſe Judgement was given foz 
the Plaintiſt. 


Shepard verſus Kearne, 


De BT upon an Obligation. The Condition was that if he pay 
to the Plaintiff within one Moneth after the death of the 
Lady Kearne Thirty pound, oꝛ Twenty Kine, at the Election of the 
Obligee, that then, cc. and the Oefendant pleads that the Plain⸗ 
tiff had made no Election; the Plaintiff demurred, and it was ad- 
den that the barr was good, and Judgement againſt the Plain⸗ 


The Queen againſt the Biſhop of Lincoln, and 
Ligh the Incumbent, 


Uare Impedit, the Caſe was, After Lapſe incurred to the 

Queen, the Biſhop being Patron doth p2eſent, and after- 
wards the Succeſſoꝛ of the Biſhop certifieth againſt this Jncum- 
bent, that he had rekuled to pay the Tenths, and then the Biſhop 
collateth the Defendant who was induced; the Queen brings 
g Quare impedit, And it was adjudged that the Queen hath not 
loſt her preſentation, but if the Jncumbent had died it were 2 
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wiſe ; fo2 here the Church became void by the Fncumbents own 
Ad; ſo it he had reſigned oꝛ been depuved and it would be incon⸗ 
vement if the Queen ſhould loſe her pzeſentment by the Incum⸗ 
bents own Act. 


Michael verſus Scockwith, 


DE BT upon an Obligation, the Iſſue was non eſt factum. The 
Jury found that the Defendant did ſeal and deliver it as his 
Deed, but that after the day of rhe Iſlue joyned, the ſeal was pul⸗ 
led off from the Obligation and the JIlaintift had Judgement, 
fo2 it was the Octendants Deed at the time when the tiſſue was 
jopned, and the Trial ſhall relate to it, although the Deed was 
cancelled afterwards. v. 36. H. 6. 


May & Banniſter verſus Street. 


F J<ftione firmæ. Jt was found by Clerdict, that the 131102 of Merton 
was ſeiſed of a Boule in Southwark, held of che Arſhuiſhop of 
Cant erbury, 02 of his Bo2ough of Southwark, alu 30. H. 8. Surren 
ders it to the King, H. S. who granted the lain £Zciillage and di⸗ 
vers other Lands in London, Middleſex and Eſſex, to 1. & and his 
Heirs, to hold of him in libero burgagio by fealty tv2 ail lervices and 
demands, and not in Capite. Queen Mary grants the Manno and 
Voꝛaugh of Southwark to the Majoꝛ and Commanalty of London, 
and the Tenant of the ſaid Meſſuage died witholic Heir; and th 

queſtion was, whether the now Queen o2 the Patentees of the 
Boꝛaugh ſhould have the Elcheate. And it was adzudged fo? the 
Qucen: fo2 the Firſt Patentee of the Meſſuage beld it of the 
Qucen in Soccage in Capite, as of a Seigmoꝛy in grols, and the 
dos in libero burgagio are meerly void, to2 the Land out of the 
Boꝛaugh cannot be holden in libero burgagio, and there ſhall not be 
ſcveral Tenures, fo2 one Tenure was reſerved by the King fo? 
all, ad therefore ofnecefsity it ſhall be a Tenure in Soccane of 
the King. 


Stampe verſus Hutchins Intr. Mich. 
28. & 29. Rot. 2625. 


EBT againſt the Dekendant as Admimiſtratrir; ſhe pleaded 

plene adminiſtravit. The Jury found that the Inteſtate was in: 
debted to divers by Obligations, and that after his death the 
Octendant had taken in the Obligations, and had obliged her ſe{f 
to paythe greater part of the ſums contained in the Obligations, 
at certain dates to come, and fo2 the reſidue had pꝛomiſed to the 
parties that in conſideration ot᷑ delivery in ot᷑ the ſaid Obligations, 
that, ſhe would bays tc. And by the Opinion of Anderſon, Windham, 
and Periam, it was held clearly a good Adminiſtration, ſo that the 
p2operty of the goods of the Jnteſtate to that value were altered 
and changed in the Dekendant. 


q TI — — — — — — — 
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Hunt and his wife verſus Gilbutne, 


Ower : And demanded the third part of the Lands of Auguſtine 
1 her foꝛmer husband, of Lands in Kenr;the Octenoant picaded 
that the cuſtome there 1s , that the wives ſhall have the motety of 
the Lands of their hus bands fo2 their Oower, and ſhall hold them 
ſo long as they live chaſte and unmarried , Et non ſecundum curſum 
communis legis, and that the Feme demandant lince the death of her 
foꝛmer husband had taken the demandant Hunt to husband, and fo 


demanded judgement, ik ſhe ſhall have Dower; and the opinion ot 


the Court was, that the pꝛeſcription in the bar was good being in 
the negative, and ſo it was adjudged. And periam laid, it he had 
not plcadedin the Negative, yet the Oemandant ſhall not have 
Dower, fo2 the cuſtome that wives ſhall have the moietyts the 
Common Law in kent, and no other Law runs there. 


Hughſon verſus Ann Webb, Paſch. 30. Rot, 420. 


Ebt againſtthe Defendant as Adminiſtratrir upon a contract of 
the inteſtate; the Oectenvant pleads filly admimſtred, and 
found againſt her; and it was moved in Arreſt of judgement, that 
Debt upon a contract lieth not againſt an Adminiſtrato? ; And it 
was relolved by all the Juũices, that the Plaintiff ſhall not have 
judgement; fo2 although the Octendant by her plea admitted that 
the Action lay againit her, yet when the matter at the beginning ts 
not ſufficient to charge her, the Court ex officio ought to abate the 
CUrit without crception of the party, 15. Ed. 4. 25. and the Oefen- 
dants plea takes not away the atithozity of the Court, but they 
may abate the Crit at any time atter. 


Everard verſus Greene. 


r. The (Urit ſuppoſed the treſpaſs to be done apud Henifale, 

and the Declaration ſuppoſed the treſpaſs to be apud Bavskert in 
Heniſale, and after Cerdict this variance was alledged in Arreit of 
judgment. Snags fo2 the JPalatntiff, G dy fo2 the Octendant. And 
the Court held that foꝛ this variance judgement ſhould be ſtald and 
the difference is, where there is no 021ginal,it is aided by the Sta⸗ 
tute of 18. Eliz. to2 jeofailes: but where there is an oꝛiginal, and 
this varies from the Declaration, it is otherwiſe, and a p2elident 
in the Queens Bench was ſhewn to be adjudged accoꝛdingly. 


Stevens verſus Lawton and his Wife, Mich, 29. & 30. 
Eliz. rot. 2578. 


rr firmæ: Upon ſpecial Uerdic the Caſe was, Sampſon Bell 
et Land to W. his ſon and p. his wife, & corum primogenitæ proli 
ſucceſſive ; they had then no iſſue , but afterwards they had iflue; 
the queſtton was, ik after the death of W. and p. the iſſue ſhall take 
by way of remainder oꝛ otherwiſe, And the Court held, he fhall 
take nothing, fo2 he was not in eſſe at the time of the grant, and by 
the grant he is to take joyntly ; and ſo it was adjudged. 
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Chamberlainwerſ#s Stanton, Mich, 30. & 3 1. rot. 656, 


Ebt upon an obligation: the Defendant pleaded non eſt factum; 
D the Jury find that the Defendant cauſed the obligation to be 
wattten, and ſigned and ſealed it, and then laid it upon a table, any 
the Plaintiff came and took it; the queſtion it this was the Deken⸗ 
dants Deed ; and the opinion of all the Juſtices was, that it was 
not, without other circumſtances found by the Jury. 


Johnſon verſus Gabriel & Bellamy, Trin. 29, ror, 334, 


JeRionefirmz: The caſe upon ſpecial Uerdict was, Grant was ſet. 
ſed in Fee of the Land, and deviſed it to his wife fo2 life; and 
when John G. the ſon of his brother, came to his age of twenty five 
years, then he ſhall have it in Fee. Jo. befoꝛe his age of twenty five 
years levieth a Fine to A:B. and after his ſaid age of twenty five 
died, and it was adjudged that his heit ſhall be barred by this 
Fine levied by him, and ſo it ſhall be i the Land had been given to 
him intatl, and ſhall no Averment , that partes ad finem nihil habuere, 
&c. and this being found by Uerdic , ſhall bar aſwell as if it hay 
been pleaded, as an Eſtoppell. 
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Triceſsimo primo ELIZABETH 2, 


in Banco Reginæ. 


Mott verſus Hales, Int. Mich, 30. & 31, Eliz, 


bt upon Leaſe fo2 years : The caſe was, aPar- 

O lon makethaLeale to the Plaintiff foꝛ twenty 
one years after the Statute of 13. Eliz. of 
Lands uſually let, rendaing the ancient Rent, 
' the Patron and Ominary confirm the Leaſe , 
the Leſſee lets part of the term to Deen 
7 dant, the Parſan dieth, the Succeſſoꝛ enters, 

299 andlets it to the Defendant, againſt whom the 
firſt Leſſee bꝛought Debt upon the fozmer Leaſe, who pleads the 
Statute of 13. Eliz. that makes all Leaſes void where the Parſon 
Is non reſident o2 abſent fo2 eighty dayes,#c. and that the ſucceſſoꝛ 
hath entered, ac. upon this Plea the Plaintiff demurred ; and it 
was argued by Coke and Godfrey that the Statute extends not, but 
to the Parſons that make the Leaſes and are non-reſident oꝛ ab- 
(ent,tc, and extends not to Leaſes of Parſons which afterwards 
die; fo2 ſuch perſons cannot be ſaid to be abſent which are not in 
eſſe, eſpecially the Statute giving liberty to let Land uſually let, 
which ſhall be vain, being confirmed by the Patron and D2dinary, 
tf they continue no longer then the Parſons like; but it was ad- 
judged that this Leaſe is void by the death of the Jncumbent , fo? 
the Juſtices ſaid that the Statute doth pꝛovide againſtdilapidatt- 
ons, and fo2 maintenance of Hoſpitality, and therefoze p2ovideth 
not onely that Leaſes ſhall be void fo2 non-refidency,#c. but by 
death o2 reſignation, foꝛ otherwiſe dilapidations ſhall be inthe time 
— oye - and he cannot maintain Hoſpitality, and ſo it was 
adjudged. 


Barkly & Gibbs verſus Kempſtow, Int. Trin. 30. Eliz, rot, 64, 


Sumpſit: I Dlaintiffs declare, that Civitas Worceſter fuit antiqua civitas 
and that all pleas — were uſed to be by _ 
= 2 
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befoze the Batliffs, Chamberlain, and Aldermen there determin⸗ 
ed, and the Ballitts,#c. had ute to have their ſervientem ad clavam , 
to make Arreſts ; and that there they had a pulon, and that the 
Bailiffs time out of mind were keepers ot the pziſon, and of all 
the pꝛiloners there; and that whereas the Defendant had a houſe 
adjoyning to the pꝛiſon, in which the Batliffs had uſe to commit 
their p2ſoners, to be ſafely kept; and whereas one . had affirm- 
ed a plaint of eighteen pound again Worſley in the ſame Court 
befoze the Batlitts,#c, which was a JIlea there determinable by 
cuſtome, per quod they mandayerunt quoddam warrantum tu the ſatd Ser- 
jeant to Arreſt him, by foꝛce whereof he Arreſted him and bꝛought 
him to the next Court, and the Plaintiffs being Bailiffs commit- 
ted him to pꝛiſon, and the Detendant having the laid houſe adjoyn- 
ing to the puſon, in conſideration. that the JIlaintiffs committed 
the pꝛiſoner to him to keep, by which he might make his commodi⸗ 
ty by uttering his meat and dꝛink, and might have as great bene⸗ 
fit as he uſed to have, pꝛomiſed to keep him ſafely, and ſave the 
Plaintiſts harmleſs of all eſcapes, whereupon they committed 
the pꝛiſoner to his houſe to keep, cc. he ſuch a day Had ſuffered 
him to eſcape , by which they were damintfied ; upon non aſſumpfit 
pleaded, it was found fo2 the Plaintiffs, and divers matters al- 
{edged in Arreſt of Judgement, I. Becauſe it is alledged that 
mandaverunt warrantum, &c. but ſhew not that it was in w2tting under 
ſeal as it ought to be; Sed non allocatur, fo2 it ſhall be ſo intended. 
2, Jt was not alledged how they were damnified, viz. that they 
were ſued fo2 this eſcape,o2 otherwiſe moleſted. sed non allocatur, fo2 
immediately upon the etcape they were damnified and in danger 
to be ſued, and might ſue the Oetendant pꝛelently and not tarry 
till they were ſued. 3. It was held upon good adviſement , that 
this was a good conſideration to make an Aſſtumpſitzviz. the ut- 
tering of his meat, æc. 


Pigot verſus Ruſſel, vide Antea Mich, 31, caſus 25. 


T was moved by Tanfeild that the Writs of Erro2s were not 
good, toꝛ the tit of Erro2 upon the recovery made only men- 
tion of one Uoucher,when it was adouble Uoucher,ſo the Juſtices 
had no TUarrant to examine it. 2, The Writ of Erroꝛ upon the 
Fine was ill, fo2 the Urit makes mention of an hundꝛed and five 
Acres, and the Fine certified is an hundꝛed and fifry Acres, and 
fo2 this variance it is not good. Atckinſon & Coke contra. I. the Writ 
of Erro2 upon the Recovery was well enough, fo2 ſo are all the 
pꝛeſidents to make mention of one Aoucher being betwirt the De- 
mandant and Tenant, but if it had been between the firſt and ſe- 
cond Uouchee, then both ought to be mentioned. And as to the 
F ine, it agreeth with the Recoꝛd, which is with the Cuſtos Brevium , 
ut Wray ſald the pꝛincipal part of the Fine is with the Chirographer, 
and it ought to agree with it, elſe is not good; and here it was 
held that if Leſſee fo2 life, and he in the reverſion joyn in a Fine 
to ꝗ ſtranger, and the reverſioner reverſeth the Fine fo2 nonage,yet 
he ſhall not enter foꝛ foꝛfeiture, becauſe he joyned in the Fine and 
— 1 it; and afterward the Fine was reverſed quoad the 
Iman + 


Patridges 
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Patridges Caſe, 


Quo Warranto: A Demurrer to the bar: it was held by all the Ju- 
ſtices in ſpeaking to it, that a man may pꝛeſcribe to hold a 
Leet oftner and at other times then are mentioned in the Sta⸗ 
tute Magna Charta cap. 11. fog It 1s in the affirmative ; and Popham 
ſaid that want of a Pil 02 Tumbeell is cauſe of tozferture of 
a Leet, 13 Ed. 1. Leet 12. Cook contra. And Pophamſatd that a general 
Pardon being with divers erceptions , he that wilt take advan- 
tage of it mult plead it, and that he is nota perſon excepted, o. 
therwiſe of a general pardon ercept 1.5. fo2 there the Court may 
take conuſance that ye is not 1. S. 8 Ed. 4.7. And the Court held 
that it is not ſuſticient in a Quo warranto of {tberties to derive an 
intereſt to a ſtranger in them from the Queen without making tt- 
tie to himſelf, koꝛ the Alrit is Quo warranto, he himſeit uſeth them. 


Cage verſus Pay ton & Everet, Intrat. Trin. 30, Eliz, rot, 349. 


1 Reſpas quare clauſum boſci ſui vocat Frith fregit & folurty Loads of the 
Mood did take and carry away. The Defendant pleaded 
that the place where, cc. it was parcel of the Pannoꝛ of great 
Horneby, which Mannoꝛ the Earl of Oxford let to — fo2 years 
Exceptis boſcis, arboribus mahermiis, groſſis arboribus, & ſubboſcis, but did co⸗ 
venant and agree that the Leſſee and his Aſſignees might take 
reaſonabie Fire boot and Dedgeboaot ſuper præmiſſa prædicta during the 
term; and the Earl afterwards conveyed the reverſion to the 
Ilaintiff, and they as ſervants of the Leſſee juſtiſie fo2 reaſonable 
reboot, cc. the queſtion was , if in the place where, #c. being 
parcel of the wood which is excepted out of the Leaſe , if by rea- 
{on of theſe wo2ds ſuper præmiſſi prædict. they might take Trees, 
oꝛ it it ſhall be onely referred-to the ſaid Oemiſee, Godfry and E- 
gerton f02 the Plaintiff, that the fireboot is to be taken onely upon 
the Land let, fo2 that which is ercepted is not let; and præmiſſa 
ſhall be taken fo2 przdimiſſa. Snagg contra. VVray ſaid that the agree- 
ment he ſhall take fireboot, æc. ſuper præmiſſa ſhall onely extend to 
the Land let; but if he had averred that there was not ſufficient 
upon the Land let, that might peradventure alter the caſe; and 
ſo was the _— of the other Juſtices, and judgement given fo? 
the Jlaintift, 


Ireland verſus Higgins, Int. Trin. 30. Eliz, rot, 403. 


Sumpſit : The Plaintiff declareth , that whereas he was pol 

ſeſt of a G2ey-hound, which came to the Oefendants hands 

8 Trover, that he pꝛomiſed to deliver it upon requeſt, and the 
efendant did demur upon the Declaration, Lee argued,the Actt- 
on did not lie,fo2 being out of the Plaintiffs poſſeſſion, he had no 
pꝛoperty in it, being feræ naturæ, 14. Eliz. Dy. 306. 12. H.8. and by a 
grant of omnia bona &caralla, a Dogg paſſeth not. Tanfeild contra: he 
agreed that if it mere ferz naturæ there was no conſideration ot the 
p2omiſe, but a Dogg is a thing that is tame by induſtry of man, 
and the Law regardeth it as any other beaſt, and is of as gon 
uſe , and there be four kind of Dogs which the Law regards, vz. a 
Paſtive, a Pound which compꝛehends a G2ey-hound, a * 
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and Tumbler, and he had ſeen a pꝛeſident in 13 H. 7. ror. 35. where 
in treſpals of aſlauir and battery, the Deteudaut jvfiti:ed that I. s. 
was poſſeſſed of a Dog ut de bonis propus, and dellvertd It to him 
to keep, and that the Blaintift would have taken it from him, in 
which he reſiſted hum, and in detence and cuſtody ot his Dog he 
beat him, and the hurt which he had was de ſon tort demeſne, &c. ann 
to this the Plaintiff was put to anſwer, and (ain de ſon tort, &c. 
which pꝛoveth a pꝛoperty in the Dog when he juſitfieth the beat 
ing of one in detence of it, 2 Ed. 2. Avoury. A Kepit vim lieth of a 
Ferret, which is of a mo2e baſe nature, and 23 El. I. s. bꝛought 
treſpaſs fo2 taking of a Blood-hound, and found fo2 him, and be 
recovered ten pounds damages. Ind the Plaintiff need not in 
this caſe aver the Dog was tame , fo2 the Law intends it, as of a 
hoꝛſe; and it was adjudged fo? the Plaintift. 


Stone verſus Wythipoll, Executor P. Wythipoll, Intr. 
Tr. 30. Eliz. rot. 777. vel 771. 


95 42 and declares that where the Teſlatoꝛ was indebted to 
him fo2 certain pieces of Gelvet, and foꝛ five pound ofmony 

lent, & pro diveriis alis mercimoniis, bonis & catallis, aid pꝛomiſed to pay 
him at ſuch a day, and died befo2e the day, and the Plaintiſt having 
an intent to ſug the Dekendants he required him to ſtap his ſuit 
till ſuch a day, and he would pay him oꝛ give him lecurity, where⸗ 
upon he ſtatd,#c. The Defendant ſhewed that at the time ot the 
Delivery of the goods to the Teſtatoꝛ, he was within age, and there: 
upon it was demurred. Egerton foꝛ the I laintiff, that the conſidera⸗ 
tion here is good, and conſiſts ot divers parts, the Debt pꝛece⸗ 
dent, the Teſtato2s pꝛomiſe though within age, and the Deten⸗ 
dants pꝛomiſe; and the pꝛomile of the infant is not void, but fo2 
his non age he may help himſelf by plea; but it Oebt had been 
bꝛought againſt him, and he pleads mul deber, it ſhall be found a- 
ainſt him; and it at his full age he had pꝛomiſed payment, it had 
een good, and in foro conſcientiæ the ꝛomiſe of the infant had been 
good; and 9 Eliz. the Caſe was, the Loꝛd Gray was indebted to di⸗ 
vers, and after his death, the Loꝛd Gray his lon, who was not his 
Executo2 noꝛ chargeable with the Debts, when the creditoꝛs com- 
plained and demanded their Debts ot him, told them that if his 
tather was indebted to them he would pay them; and upon this it 
was held an Action lay, and the p2omiſe of the Executoz is 
upon good conſideration , fo2 the laintiff ſurceaſed his ſiute, and 
the Executoꝛ was freed of trouble, and this matter will maintain 
Sult in Chancery. Coke contra, that it is no conſideration, foꝛ every 
conſideration that doth charge the Dekendant in an Aſſumpfit, muit 
be to the benefit of the Octendant, oꝛ charge of the Plaintiff , and 
no caſe can be put out of this rule; and this contract dy the infant 
was void, and ſtaying offuit is no bencfit to the Oefendant , no2 
any charge to the * moe then was bekoꝛe; and this is no 
conſideration to {tte in Chancery, fo2 no ſtute there agaunſt an ex⸗ 


pꝛeſs rule of Common Law, and denied the caſe of the Lo2d Gray, 
and the Defendant being not chargeable to pay the mony, the ſlap⸗ 
ing of ſuit was no benefit to him; andafterwards the Court was 
clear of opinion the Action did not lie, fo2 the contract of the infant 
was meerly void, and in Oebt againſt him he might plead nihil de- 
bet. Egerton ſatD it was adjudged in this Court between Edmunds 

and 
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aud Burton, that where an infant was bound in an obligation, and 
at his full age he pzomiſed payment an Action was maintainble 
againſt his Executoꝛ upon this pꝛomiſe, to which the Court agreed; 
fo2 the Bond which was the ground of it was not vod, but vold⸗ 
able , and he could nat plead non eſt — nihil debet, ta a Bond; 
and if at his full age he had accepted a defeſans of the Bond, this 
had made it good; and in the cate cited the pzomiſe was by the in⸗ 
fant himſelf, which in conſcience he ought to pay; but the Defen: 
dane 5 * a remote degree, and it was adjudged againft the 
aintiff. 


Wheeler verſus Thorogood, 
Elac firme : It was held clearly by the Court, that if 1. S ma: 
ketha Leaſe to B. to commence two years after, that after the 


two years are expired, B.befo2e any entry may grant his term, al- 
though the Leſſo2 doth continue in poſſeſſion, 


Termino Hillari 3 1. Eliz, in Communi Banco. 
Moody verſus Lewen, Int, Mich, 29, & 30. Eliz, rot, 2529, 
Re Upon a ſpecial Qerdict it was found that Trin. 14. Elz. a 
00 


Fine was levied between Lovelace nd Rutland Plaintiffs, and 
ke and ſeven others Defo2ceants of the Manno? of D. #c. by 
which Fooke and the others did acknowledge the 2Januoz,tc. to 
the Plaintiffs come ceo, &c. andthey granted it to them, cc. render- 
ing Kent with a nomine pœnæ, and clauſe of Diſtreſs to Fooke in 
Fee, who granted it to Horden, which conveyed it tothe Avowant ; 
the Plaintiff traverſed the grant to Horden modo & forma, &c. and it 
was found that Fooke in his grant did recite that the Fine was le⸗ 
vied inter Fooke & (even others 1 and L. and R. Defa2ce- 
ants of the Manno, and that the ſatd L. and R granted by it the 
Rent, cc. to F. in Fee, and he granted it to Horden; and if this 
Rent by reaſon of this miſrecital was well granted, they pꝛaled 
the diſcretion,+c, And it was argued by Shuttleworth fo2 the Plain⸗ 
tiff, and by Walmſiy fo2 the Defendant; and it was adjudged a good 
grant, fo2 there is ſufficient certainty of the thing granted, and ot 
the intention of the parties to grant it, and nothing is miſtaken 
but the Defozceants and Plaintiffs in the Fine, which is not ma. 
—4— 90 an it was adjudged fo2 the Defendant, that he ſhould 
ave return. 


Hooper verſus Gomerſall and his Wife, Int. Trin. 30. rot. 2403. 


Ebt againſt the Defendant G. and his wife Executrix of Henry 
Woodlade of London Taylor : the Defendants plead a recovery 
againſt them by 1.5. by the names of J. Gomerſal and Elizabeth his 
wife Executrix of H. W. of London Barber Chirurgion, and that ultra 
the lum recovered they had nothing, ec. and upon this it was de⸗ 
murred, and adjudged no good plea, becauſe they took no aver⸗ 
— that H. W. Taylor, and H. W. Barber Chirurgion were the ſame 
pPerion. 


Goſling 


($) 


(1) 


(2) 
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Goſling verſus Warburton and Criſpe, Intrat. Mich, 29. 
& 30, Eliz, rot. 334, 


Jectione firmz : The Caſe was, Frencham de viſed his Land to M. 
his wife till v. his daughter came to the age of ninteen years, 
and afterwards to p. entail , remainder over in Fee, and deviſe 
further that v. ſhould pay after her age of ninteen years to his wife 
twelve pound per annum in recompente of her Oower, and if ſhe 
failed of payment that M. ſhould have the Land fo2 her life, Mar. 
befo2e p. came to her age of ninteen years , bꝛought a Crit of 
Dower and recovered a third part, and after p. came to her age ot 
nineteen years fo2 non-payment of the twelve poundM.entred, 
and the queſtion was if her entry were jawftil, Shuttleworth arguey 
that it was, c that ſhe had not watved the benefit to have the Lands 
by the devite,by bringing her Writ of Oower, fo2 then ſhe had no 
title to it, hut her title accrued by the not payment ot rhe twelve 
pound: Walmſly contra. And afterwards it was avjuvged, that ſhe 
having recovered a third part in Oower , ſhe ſhatl not have the 
rent by the Null, and it is againſt the intention of the Tull, ſhe 
ſhall have both, and the acceptance of one is a waiver of the other. 
And Mich. 31. & 32. Eliz. Erro2 was bꝛought, and the judgement was 
affirmed, The Reco2d ot which is P. 31. Eliz. ror. 247. 


Termino Hillarii 31. Eliz, in Scaccario. 
Lowe verſus Lowe, 


+ Jectione firmæ. pon ſpecial Uerdict the caſe was, 1.5. had iſſue, 

thꝛee ſons, and deviſed his Lands to bis ſecond ſon fo? thirty 
years to pertoꝛm his Will and pay his debts , and made him his 
Executoꝛ, and if he dieth within the thirty years, that then his third 
ſon ſhall have ſuch term as ſhall be arere of the thirty years, and 
dieth: the eldeſt ſon dieth without iſſue, and the inheritance de⸗ 
ſcends to the ſecond ſon, he dieth within the 30. ycars, having iſſue; 
the queſtion was between the Anckle and the Mephewz if the third 
ſon ſhall have the Land during the reſidue of the thirty years. And 
it was argued by pigott fo2 the Jlaintiff, and Beamont fo2 the De- 
fendant, and adjudged fo2 the Unckle Plaintiff; fo2 although the 
term was extinct in the ſecond ſon, yet this is anew deviſe tothe 
third ſon, koꝛ the woꝛds are, that he ſhall have ſuch a term, c, 


Termino 
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Charnocke and his Wife verſas Worſley, 
Intrat. Trin. 30 Eliz, Rot,$33, 


Na Rror. The caſe wag: Baron and Feme levied a Fine; 
the Feme being within age, the Baron and eme bzought 
2 L219) a Wait of Erro2, and the was adjudged within age ; 
e and it the Judgment ſhall be, that the Fine ſhall bs 
> reverſed generally 02 quoad the Feme onely, was the 
d queſtton : And of the Plaintif $ part, two pꝛeſidents 
were ſhewn, Trin. 2 Hen.q4. Rot. 49. & Paſ. 6H.8. Rot. 26. That the 


| Erroꝛ, and the 
Fine was reverſed quoad the Feme onely, and her heirs. And now it 
was argued by Egerton and Golding of Grays-Inn, That the Fine ſhall 
be onely reverſed quoad the Feme and her heirs, and ſhall ſtand 
good againſt the Baron; foꝛ it may be, that the Land was the inhe⸗ 
ritance of the Bꝛron, which he might lawfully convey ; and that 
the keme was joyned onely to bar her Oower, oꝛ that they were 
— 74 befo2e marriage; ſa he might well give his part: 
And if it were the inheritance of the wife, yet he might Diſpoſe of 
it, during bis life; and it ſhall not be reduced to him againſt his 
own act. Coke and Ackinſon ,contra : It ſhall be intended the inheri⸗ 
tance of the wife, it the contrary be not ſhewn, as in lngorrs caſe, 
Antea. Wray, Ihen Baron and Feme joyn in a Fine, it ſhall be in- 
tended the inheritance of the wife, and not that they are Joynte⸗ 
nants 92 Tenants in common: And ik the Fine ſhall be reverſed 
onely as to the inheritance, where ſhall the Freehold be, and to 
whom ſhall the Coniſee be attendant 2 Gawdy : This matter be- 
ing dubious, the Court ſhall intend it to be rather he inheritance 
of the wife, then otherwiſe : And the Fine being the foundation 
of the Conveyance, it being reverſed all ſhall be reſtozed; as 
the caſe in Littleton, Plac't the Baron diſtontinues the Land of the 
Feme, and takes an eſtate to him and his wife; the wife is remit⸗ 
ted, andſois the husband, though he cannot ſay ſo : Fo2 ſhe can- 
not be remitted, but the husband muſt be alſo remitted, fo2 they 


are one perſon ; and this Fine ſhall be reverſed in all: Foz 1 is 
D ro 


(1) 
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Erro2 in Law of the Court; and the Baron by the Fine giveth 
nothing divided from the Feme : And all that pattety trom the 
wife ſhall be reverſed in all, fo2 the Celiveyance is in Law er- 
roneous, As if a man conteis an icion which is erroneous, pet 
againſt his own act he ſhall avoid it by Exroz: And if it ſhait be 
reverſed quoad the Feme onely's then it ſhall be a Fine levied by 
the husband onely; and ſo it wil be a Oiſcontinuance at the 
Common Law againft the wite, which is not realon: And by the 
Reverſal of the Fine, a particular intereſt cannot be given tö the 
Coniſee. And ik this Fine ſhall land to bind the Baron, then the 
Baron Cannot joyn in the Tait of Erro? ; fo? a man canner bung 
an action to reverſe that which binds him, but all the Books 
are, they ſhall joynin a Tait of Erroz, Wray: The Baron givety 
no mo2e then the wife giveth with him; and this was Erro?2 in 
Court, to receive the Fine; and if the Fine ſhall be reverled, 
but Ceſſabit executio, During the life of the Baron, then the wife ſhall 
not be reſtoꝛed to her inheritance living the Baron, which is not 
reaſon; and here is no miſchiet to any: Foz if the Coniſce had 
made a Feofiment, Scire facias ſhall iſſue againſt him, in which he 
may ſhew and piead, That it was the inheritance of the Baron, 
and the Coniſee 8 have pleaded it; and if he doth not, the 
Court will not he p him. And it was afterwards adjudged , 
That the Fine ſhall be reverſed in toto. And Wray ſatd, he had 
conferred with divers other Juſtices, and they were of the 
ſame opinion, 


Roger Windham verſus Ed, Clere. 


Action upon the caſe, and declares, That the Oefendant was a 

© Juſfice of Peace in the County of N. And whereas the Plain⸗ 
tiff was a loyal ſubject, æc. The Defendant malicioufiy intending 
to depzive him of his good name and fame, did direct his TUar- 
rant, and ſhews it in certainty, ac. ts divers Conſtables to at⸗ 
tach him; alledging he was accuſed of the ſtealing of the hozſe of 
A. B. by reaſon whereof he was arreſted, till he put in bond to 
appear, cc. Ubi revera he was never accuſed, — did ſteal the hoſe, 
and the Defendant did know him to be guiſtleſs ; by reaſon 
whereof he was greatly diſcredited: QApon Non Culp' pleaded, 
if was found fo2 the Plaintiff; and it was held by Clench and 
Gawdy, the action was maintainable : It a man be accuſed to. a 
Juſtice of Peace fo2 an offence , fo2 which he cauſeth him to 
be arreſted by his Warrant ; Althott h the accuſation be falfe, 
vet he ig ercuſable ; but it the party be never accuſed',' but the 
juſfice of his malice and own head cauſe him to be arreſfed, it 
13 otherwiſe : And they commanded Judgment to be given fo2 the 
Plaintiff, 14 Hen.s. 


Havithbury verſas Harvy and his Wife. 


Dis. upon the Statute of 5 El- 9. and demands ten pound, fo? 
' that he ſerved a Pꝛoces upon the Teme as a witneſs , and 
tendered to her ſliffictent charges, #c. and ſhe appeared not, at. 
And upon iſſue joyned, it was found foꝛ the Plaintiff, And it 
Was alledged in Arreſt of Judgment, that he doth declare, that 
the not appearance was to his damages, and — not what 

amages: 
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damages: Alſo that a Feme-Covert is not within the Statute, and 
the charges out to be tendered to the Baron; fo2 the charge lieth 
upon him. Lewis: The Action is not bꝛought fo2 the damages 
which he had by her not appearance, but fo2 the ten pound given 
by the Statute, Secondly, A Feme-Covert ts within the Statute ; 
fo2 ſhe may be the lole witneſs, Thirdly, She is the perſon puntſh- 
able fo2 not coming, and the tender therefoze is to be to her; and 


the Plaintifi had Judgment. 


Hoe verſes Marſhal, Int, Hill, 36 Eliz, Rot. 788. 


Ebt upon an Obligation: The Condition was, That if Os- 

bert Fuller ſhall not appear at the nert Court in Thetford to 
anſwerto the Plaintiſf, ct. It then the laid Osbert before the firſt 
day ot October, found ſurety to anſwer ; that then, #c. the Oe- 
kendant pleads, that the ſald O. did appear at the next Court; 
the Plaintiff replieth , That he did not appear Et de hoc prout ſe 
ſuper patriam. And upon this, iſſtie was ＋ . and found 178 
Jlaintiff, And it was alledged in Arreſt of Judgment , That 
this was miſ-tryed ; koꝛ it ſhall be tryed by the Recoꝛd, and not per 
Patriam, f02 every Appearance is upon Reco2d. But the Court 
held the tryal good ;- fo2 it appeareth not that he appeared, and 
that his appearance was upon Reco2d ; but his Plea is, that he 
appeared at ſuch a day in the Court, which may be, and his ap- 
pzarance not entred; and yet by it his Bond is ſaved, and he 
himſelf doth not conclude, Prout apparet de recordo. And Wray ſatd, 
That appearance at {uch a day may be tryed per pais : But Ap- 
pearances generally ſhall be tryed by the Recoꝛd. And Gawdy 
laid, Ik it be miſtryed, it is aided by the Statute, 32 Hen.s. 
And it being the nert Term moved again, and a Rule given if 
cuuſe be not ſhewn the next day, that Judgment be fo? the Plain 


ti. | 


Piers ver ſus Hoe. 


f Kr The caie was upon ſpecial Aerdick: A woman that 
was Tenant fo2 life as a Joyntureſs takes a ſecond husband, 
and they by Deed convey the Land to Clerke and his Detrs, Haben- 
dum tu him and his heirs , to the uſe of him and his heirs fo2 the 
life of the wife onely: And the queſtton was, Tf this were a Fo2- 
feiture. And it was argued by popham fo2 the Plaintiff, and Coke 
fo2 the Defendant ; and Guody held it no fozfeiture , and that 
the woꝛds (for the life of the Wife) ſhall refer to both: Fo in con- 
ſtruction ok Deed, where the wo2ds are Doubtful, reaſonable 
conſtruction ſhall be made; and when woꝛds are in a Deed to 
erpꝛeſs the parties intent, they ſhall not be taken as void: And 
here the words (for the life of the wife) are put in to, exclude the 
Foxfiture , and to ſave the eſtate : And of this opinion were 
Wray and Shute upon the firſt motion, but Clench, contra. But at 
another day it being moved again, Gawdyheld his foꝛmer opinion; 
but Wray and the other Juſtices held it a Fozfeiture; fo2 Wray 
ſaid, by the Deed at firſt a Fee-ſimple did paſs , and that to the 
uſe of the Feoffee , then the _ 8 the ule are ſeveral things, 


(4) 
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and cannot be coupled to the wo2ds, (for the life of the wife.) And 
Wray ſaid, he had demanded the opinion of the Juſtices of his 
houle, and they held it clearly a Fozfeiture in the woꝛds, (for life,&c.) 
ſhall refer onely to the uſe ; and it was ſo adjudged, 


Ordeway verſus Parret and Halley. 


8 facias Mought againſt the Defendants who were ball upon 
a Bill of Debt bꝛought againſt Benner, who pleads, That the 
pꝛincipal had payed the money in which he was condemned to 
the Plaintiff, accozding to the condition of the Recogmſance ; 
and per curiam it was ruled no Plea without pleading payment 
of Recod: Fo2 it was ſaid, that the condition is, That the Oe: 
fendant ſhall ſatisfie the Oebt, otherwiſe the Sureties would do 
it: And this is to be underſtaod of the moſt ſufficient ſatisfaction, 
which is of Recoꝛd; and therefo2e they diſallowed the Plea, and 
would not ſuffer it to be entred, 02 to be demurred upon; and did 
command Gerard, who pleaded the lea, to plead another lea; 
otherwiſe a Nihil dicit ſhall be entred, V. Poſtea, Paſchæ, 33 Eliz. 


Watkins verſus Aſlwicke, 


N Ota by Coke, that it was adjudged, Trin. 27 Eliz. betweenthe 
laid parties, that where one tendered money upon a Moꝛt 
gage fo2 an Infant, who was not Suardian, noꝛ was to have any 
intereſt in the Land, that it was adjudged a void tender. 


De Bavoy verſus Haſſal. 


PL - - The Plaintiff declared, that in conſideration the 
Detendant hav retained him to go from London to Paris in 
France, upon his occaſions, he aſſumed to give him ſo much as 
would content him; and alledgeth, that he went thither, and was 
content to take Five and twenty pound to2 his laboꝛ; and at ſuch 
a place he requeſted the Oekendant to pay it, which he refuſed. 
Coke moved in Arreſt ot Judgment, that he ſhewed no time 02 
place, when he gave notice of his contentment; and therefoze 
was not good; fo2 it hath been adjudged, that where one doth 
pꝛomiſe to give another Twenty pound upon requeſt, and becaule 
no place was alledged of the requeſt, the Judgment after Uerdict 
was ſtald. Gawdy Atiſtice, the ground of this action is the Aſſumpfit, 
but this cannot be certain without the partics Declaration: S0 
the notice is to make the certainty of the duty, but not to info2ce 
92 impeach the pzomiſe ; and in the caſe alledged, the Aſſumpſe 18 
nothing without requeſt, But here being onely a Conveyance, 
the certainty of the time and place is not neceſſary; but this ge- 
neral fonn will ſerve, fo2 it is but inducement ; fo2 the Contenta- 
tion is not the cauſe of the Action; as the caſe in 39 Hen. 6. in debt 
againſt a Succeſſoꝛ of a Parſon fo2 an Annuity granted by his 
Nedeceſſoꝛ, Pro confilio impenſo & impendendo, und Declares, that 
e gave councel as he ought (otherwiſe the action lay not) but 
ſhewed no place where, vet good. Wray accozds: Fo? 1 

here 
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where he was content, 18 not material, noꝛ iſſuable ; to2none can 
try it but himſelk: Alto it ts remedied after Gerdic; and it was 
adjudged £02 the Plaintiftf. 1 


Finymore verſus Sanky, Int. Mich, 30 & 31 Eliz. 
Rot. 174. 


Ebt fo2 Seven pound thirteen ſhillings and four pence ; upon 

Nihil debet, the Jury found that the Dekendant did ow ſic 
pound thirteen ſhillings four pence, but ſpoke not ok the other 
twenty ſhillings. And this was aſſigned fo2 Erro2, that the Uer- 
dict was ill, and not remedied by the Statute of 32 Hen. 8. And fo2 
this cauſe it was reverſed, 


Arundel verſus Short and his Wife, Mich. 
30 & 31. Rot. 434. 


LiReor, Apon a Judgment given in Treſpaſs by Baron and Femeof 
their Cloſe bꝛoken, and Coꝛn carried away. Erro2 aſſigned, 
that Feme vtight not to joyn, foꝛ ſhe can have no pꝛoperty in the 
Coꝛn, 48 Edw. 3. 18. 9 Edw. 4.52. In perſonal Actions they cannot 
juyn, Godfry and Coke, contra: It is in the elcction of the Baron 
to joyn his wife in perſonal actions; and it may be intended that 
they were Jovntenants of the Combefoze Coverture, oꝛ that the 
eme had it as Erecutrir: And if the Tait by any Jntendment 
may be good, it ſhall not abate. Gawdy: The Books agree, 
that toꝛ perſonal things they cannot joyn; but fo2 perſonal things 
in action, it is in the election of the Bus band to joyn his wife, o2 
not. And Trin. 31. the Judgment was reverſed, V. 21 Hen. 6. 30. 
14 Eliz. Dyer 305. 7 Hen. 7. 2 


Musket verſus Cole. 


A Sumpſit. And declareth, that in conſideration the Plaintiff had 
paid to the Defendant Fo2ty pound fo2 the debt of J. Mus- 
ket his ſon; the Defendant aſſumed to deliver to him all the Bills 
and Obligations in which the ſaid J. Muskerwas baund to him; and 
alledgeth, in fa&o, a requeſi, and vental to deliver, #c, And upon 
Non Aſſumpſit, it was found fo? the Plaintiff. And it was moved in 
Arreſt of Judgment, that the Plaintiff had not averred, that the 
Octendant had any Bills o2 Obligations of the ſaid J. Musket in 
his hands; and if he had nonc, the Plaintiff was not damnifien, 
37 Hen.6. 29. 19 Eliz. Dyer 356. & 297. But Godfry fo2 the Plaintiff 
ſaid, That whenit is alledged, that he requiredthe Dekendant ta 
deliver them; in this it is implied, that he had ſome Bills, t£. 
and the JIlatntiff need not ſhew them ſpecially. Gawdy Juſtice 
ſaid, the Plaintiff is not to recover the Bills, cc. but oneiy 
damages, and ſo need not alledge what the Deeds were; as the 
caſes in 47 Ed. 3. 3. and 46 Ed 3.4. The difference taken where he is 
to recover damages, and where the Land: And here it map be 
— — what Bills, ⁊c. be had; andthe Plaintiff had 
Judgment. 


Knight 


(9) 


(Jo) 


(I1) 
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Knight verſus Jermin. Antea Mich, 30 Caſe 25. 


(12) JE was now moved again by Coke, and he ſaid, this Malicious 


intention and endeavoꝛ befo2e the Bill erhibited, is co be puntſh: 
ed, although the Indictment was lawful ta be pꝛeterred by any 
one fo2 the Queen; and the woꝛds here, and ina comptracp, are 
all one; and as a Wait of Conſpiracy lteth againſt two, ſo here 
againſt one; and it is here alledged to be done maſicrouſly : And 
here he cauſed the Jndictment to be witten bekoꝛe he came into 
the Court, which is not the office of witne!s : And where malice 
is, his oath doth not excuſe him; but if he had done it ty the 
command of the Court, it had been ofherwiie, 21 Edw. 3. 17, 
7 Aſſ. 12. 20 Hen. 6. 5. Gawdy Juſtice , Jt the Oekendant did it 
upon good pꝛeſumptious, he ought to plcad them; as that he 
found him in the Houſe, et. oꝛ the like cauſe uf inſpicion; but no 
ſuch thing is pleaded,otherwiſe every one ſhail be in danger of his 
life, by luchmalicious practiſes, Wray agrees. 


— - — _—_— — 


Termino Trinitatis 
Triceſsimo primo ELIZ ABETH 


in Banco Reginæ. 


A,- 


| Brooke verſus Doughty, Int, Hill, 31 Eliz, Rot, 798, 


TARA Cion fo: woꝛds : Foꝛ calling him A perjured perſon, 
= and that he was forſworn 1 5 Em f — 0 


ſtage. The D . 


(I) 


Toft verſus Tomkins, Int. Trin. 30 Eliz, Rot, 528, 
1 ** caſe upon ſpecial Uerdic was, There was Grand father, (2) 


Father, and Son; the Grand father Tenant fo2life, the Re- 
mainder to the Father in tail; the Grand-father maketh a Feoff- 
ment to the uſe of himſelf fo) life, Remainder tothe Father in 
Fee; then the Srand-father and Father Jnfeoff the Oefendant : 
The queſtion was, Ik this were a diſcontinuarice ? Coke fo2 the 
Dlaintiff, and Godfry fo2 the Defendant, Gawdy and Shute held it 
clearly a Diſcontinuance; fo2 when the Father in Remainder en- 
ters to make a Feoffment , he fs remitted by reaſon of the fo: 
feiture committed befoze ; and by 7 had gained the poſſeſsfon 
and it is onely his Feoffment, andfo a Diſcontinuance, fo2 both 
cannot have poſſeſsion. Clench, contra: fo2 the intent of his Entty 
was to joyn with the ofher ; and BE intent appears, that his and 
the Grandfathers eſtate ſhall paſs together: And this ep ainer 

3 
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(3) 


(4) 


(5) 


(6) 


it, that he will not « enter fo? forfeiture, and ſo is no Diſcontinu⸗ 
ance, Et adjournat abſente Wray. 


Boyton verſus Andrews and Simpſon, 
Int. Hill. 30 Eliz. Rot. 156. 


Dor upon an Obligation. The condition was to make an aſſu⸗ 
rance to the Dbltgee of certain Land beto2e the tenth of March, 
17 liz. And if it foztune that the Obligee refuſe to accept the aſſt: 
rance, and ſhall make requeſt to have One hundꝛed pound in ſatis⸗ 
faction of it: Then if upon ſuch requeſt within five moneths after, 
be Pap the One hundzed pound, that then, #c. and at the day he 

eftiſed the aſſurance , and afterward, 27 Eliz. he maketh requeſt 
to have the One hund2ed pound. And if this requeſt were ſutficient 
fo2 the time, was the queſiion upon Demurrer: And upon motion 
without argument, the opinion of the Juſtices was, that a re- 
queſt at any time, during his life, was good, and he ts not reſtrain- 
cd to make it, at, oꝛ betoꝛe the day the aſſurance was to be made: 
And Judgment was fo2 the Plaintiff. 


Coteford verſus Peaſe. 


Rohibition. The ant ſueth the Defendant fo2 Tithes in 

Specie Of Certain Paſtures in N. where he was Parſon: The 
Defendant to have a ]Nohtbition ſurmiſeth, That he was an in⸗ 
habitant ins. and that time out of minde every inhabitant there 
that had Paſtures in N. had paid Tithes fo2 them to the Uicar of 
S. and that the-Qicar of 8. had paid to the Parſon of N. two pence 
foꝛ every acre ; and the Court held the {09 — didlie, and 
that the Plaintiff ſhall declare, and the Oefendant may demur 
to it if he will, fo2 it is as it he had preſcribed to pay two pence 
fo2 every acre, 


Botham 8 Cooper verſus the Lady Greſham, 


Rohibition, That ſhe ſued them in Court Chriſtian foꝛ Tithe 

Day, and ſurmiſed, that time out of minde they had paid to 
the Uicar there four pence fo2 the Tithe Hay of every acre. Coke 
moved, this was not good, fo2 here modus decimandi ſhall not come 
in queſtion ; but he ought to plead it in the Spiritual Court, that 
it appertains to the Clicar, and not to the Parſon: And if the 
Uicar ſue fo2 Tithes, there modus decimandi ſhall come in queſtion.; 
and a Conſultation was granted, v. Caſum præcedent. 


Gomerſall verſas Biſhop, Hill, 31 Eliz, Rot.751, 


P The Plaintiff ſurmiſed that he ſued him fo2 Tithe 
of Hay, whereas there was an agreement between them, that 
fo2 the ſum of ſeven ſhillings per annum he pꝛomiſed him, that he 
ſhould have the Tithes of this Land fo2 his life: And in his Oc- 
£{aration he ſaid, that fo2 this ſum the Defendant let him his 
Tithes fo2life-; and fo2 this variance the Court held all to be ill, 
[02 the Surmiſe is as the Tait ; and if there be varfance between 
the Surmiſc and Declaration, all is ill: But Godfry ſaid, it had 
been ruled between Pendleron and Hunt, That an agreement be- 

tween 


EL1ZABETH E, mBancoRegine, 


tweenthe Parſon, and the Pariſhioners, was a good cauſe togrant 
a P2ohibition, fo2 the Spiritual Court cannot try it; and they 
not allow the Plea. 


Stedman's Caſe, 


ny. was indicted upon the Statute of 5 Eliz. fo2 Per jury, and 
I the Jndictment wav, Chat he was examined upon certain Ar⸗ 
ticles in the, Star-Chamber , and that Falſo & voluntarie depoſuic ; 
and ſhews not in what matter he ſwozefalfly, no2 in what action; 
and the Dath was in the Star-Chamber in Middleſex, and the In⸗ 
dictment in Stafford, and he was diſcharged, 


Richard Thomas Caſe, 


HE was indicted upon the Statute of 5 Elz. fo2 Perjury, and 
recited ths Statute, Chat ik any befwo2n,ec, in any Court 
of Reco2d, whereas the Statute doth mention them ſpeciatiy, 
cc. Alſo that Apud Caſtrum Liacolne falſo depoſuit , and ſhews not in 
what County the Caſtle was, #c. and it wanted the concluſion, 
Et fic falſo & voluntarie perjurium commuſit, &c. And he was diſcharged, 


Lenthal's Caſe. 


— was indicted of the murder of Coke, and the woꝛds were, 
Inquiſitio capta apud Hereford, &c. but ſhewed.not in what County 
Hereford was, which ſhould be of neceſsity; — the Coꝛoner 02 
Juſtice of Peace cannot take an Inquiſition out of their Juriſdicti- 
on, and ſhewed not the place where the ſtroke was given: And to2 
theſe cauſes, the Judictment was held to be void. 


Goſlen's Caſe, 


CUas indicted of the murder of Marſum, and the Tndicment 
was, that percuſlic in brachia ſua dextra. Coke moved, That this 
was falſe Latin, and without ſence, 02 certainty where the ſtroke 
was, and ſhewed not where the party died ok the ſtroke; to? it 
was, and ſo ot᷑ it Eo inſtante die obuit: And the opinion of the Court 
was, that it was victous. | 


Kirkby verſus Coles, Hill, 31 Eliz, 


A SSumpſir, And declared, That whereas a certain communica⸗ 
tion was berween him and Cooper, fo2 the aſting ot certain 
Doggs to? the Plaintiff; in conſidvration, that the Plaintiff gave 
to Cooper three ſhillings! fo? ——— well maſted; the Dekend⸗ 
ant aſſumed; That then ſhould ve well fatted, and redelivered to 
him: To' whtch|pzdmiſe, he giving credit, did deliver to Cooper 
Dne'hund2ed) any-fiffy Hoggs to be maſted; and fo2 that fifty of 
the Boggs were not redelſvered tothe Plaintiff, be tyought his 
Action; And after Uerdicn; rredwaydid alledge in Arreſt or Judg: 
ment, That there was no conſideration to charge the Oetendant ; 
ſoꝛ he had no benefit; but Godfry alledged foꝛ the Plaintiff, That 
the pꝛomiſe was the cauſe of the Contract, and being made at the 
time of the Communication it — charge him; 2 


(7) 


(8) 


(9) 


(10) 


(11) 
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haps, if it were made at another time. And it was adjudged be⸗ 
tween Smith and Edmunds, where two Perchants were indebted 
one to the other , and they agreed to deliver all their Bills and 
Bonds into the hands of the Defendant ; he did aſſume, that he 
would not deliver them, till all actions were determined between 
them; and notwithſtanding he had delivered to one of them, and 
the other party bzought his action; and it was adjudged mainte- 
nable, yet he had no benefit by keeping of them : Yet that was 
not material, fo2 the action was grounded upon the pꝛomiſe and 
diſceit, ſo here. And of that opinion were Wray and Clench, becauſe 
the pꝛomiſe was at the time of the Communication, Gawdy Juſtice, 
was of the contrary opinion. 


Woarcop verſus Morſe, 


Fumpſit. And declares, that in conſideration he had bought of 
the Oefendant thee parcels of Land, upon the tenth of De- 
cember; he afterwards, viz. 19 December aſſumed to make him a 
ſufficient aſſurance thereof betoze ſuch a day alter Uerdic, Godfry 
moved, that the conſideration was executed, but it was adjudged 
a the Plaintit ; fo2 the aſſurance was the ſubſtance of the tale 
matter. 


Stretton werſus Tayler, 


1 = the Statute of Uſury, Tam pro ſeipſo quam pro 
Regina; the Queens Attozmney entred a Non vult proſequi : And 
this was now pleaded in bar againſt the inkoꝛmer to2 alt; and it 
being moved in Court,Wray held it ſhould be no bar. But Popham 
Attozney alledged, that it cannot be found in any Record, that the 
party had pꝛoceeded, when the Attoꝛney had entered a Non vult pro- 
ſequi: Fo they do it not without great conſideration , when the 
Intozmati on had long depended, and nothing done in it; and it 
is entered fo2 the eaſe of the ſubjec, that he ſhould not be grieved 
without cauſe ; and it is not againſt reaſon, that in perſonal ſuits, 
the act of the one Plaintiff ſhould pꝛejudice the other. And here 
the Queen is the pꝛincipal and firſt named and if it were Pro Do- 
mina Regina tantum, it is clear, ſhe might diſcharge it and the Re- 
plication ſhall be in the Attozneys name onely : And therefoze 
after Plea pleaded, the Queen is onely party in a manner: And 
it was adjudged within theſe eight years, That if the Inkoꝛmer 
be nonſuſted, the Queen cannot pꝛoceed; and by the lame reaſon, 
where the Queen will not p2oceed, it bars the party; and the 
RKeco2ds of all times warrant it. But at another day it being 
moved again, Wray ſaid,they all held that the Entry was no bar to 
the party ; and that upon conference, Anderſon and Manwood were of 
the lame opinion, that the party is not barred by the Queens not 
wpceeding, fo2 in that the Law giveth the party the moyety, the 
en cannot diſcharge it. And Wray and _ dented, that the 
nonluit of the party did bar the Queen, And it was afterwards 
ruled, that the party is not barred by this Entry, 11 Co. 65. b. 


Perry 


EL1z4BETH E, in Banco Reginæ. 
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perry verſus Soam, Mich, 30 & 31 Eliz. 482, 


Rohibicion, 2 the Dekendant, Parſon of the Church of (14) 


Shering in Eflex ; fo2 that he had libeſlen inthe Spiritual-Court 
fo2 Tithes of green Tares, eaten betoꝛe they be ripe : And fo2 
Tithes of 288 of dꝛy Cattle, and foꝛ Tithes of Sheep boug| 
92 ſold, and foꝛ Churchings and Burials ; and ſurmiled as to we 
green. Tares , that in the ſaid Pariſh they had not ſufficient 
:Yeadow 82 Paſture to2 their Dzaught-cattle and Milch kine: 

nd in conſideration thereof, they had uſed time out of minde, et. 
to pay the tenth ſhock of their ripe Cares; but fo2 the green 
Tares which were eaten befoze they were ripe, in conlidera⸗ 
tion they gave them to their Cattie, they were diſcharged of 
Tithes loꝛ the ſame. And as tothe Perbage fo2 dzy Cattle, he. 
ſurmiled, That every Jariſhioner there which had Milch ⸗kine 
and Calves, under the number of ſeven, ſhell pay to2 every Calt 
he rears one halt penny , fo every one they kift one penny, foꝛ 
every one they ſell the tenth penny; and if he have ſeven oz above, 
to give one in ſatisfaction of Tithes of them, and all dꝛy Cattle: 
And as to the Tithes of Sheep bought o2 ſold, he ſurmiſed, That 
they paid fo2 the Lamb one Half penny, and fo2 the Wool and 
Fleece of the Sheep one penny; and fo2 all Sheep bought oz ſold 
between the Lady-diy and Lammas, to pay four pence; and to the re⸗ 
ſidue of the year, ſaith nothing, no2 to the Churchings and Burp⸗ 
ings; and koꝛ that it was clearly held ill. And to the firſt, Coke 
laid it is no good ſurmiſe, _ may as well pꝛeſcribe to be dil 
charged of Day given to his Cattle, and it is a pꝛeſcription in 
Non decimando ; and he doth not pꝛeſcribe fo2 all Cares, but fo2 
thoſe given to his Cattle, andhath not averred, they were gi⸗ 
ven to his Cattle; ſo purſueth not his pꝛeſcription, as 10 Edw. 
4.2. is that he ought. To the ſecond Surmiſe, it is not good; 
koꝛ he alledgeth not, that he had Calves, fo2 if he hath no 
Calves, but dꝛy Cattle, he pays nothing, and it is uncertain 
whether he ſhall have Calves, oꝛ not, ſoit is anuncertain thing 
fo? a certain duty. And laſt Term it was ruled in the Lady Greſhams 
caſe, Where one pꝛeſcribed to pay yearly by the hands of two per- 
ſons inhabiting in ſich houſes, four pence to the Aicar in ſatis- 
kaction of all Tithes, it was po — ill; ot ehouſes may de⸗ 
cay, 02 none live in them; ſo nothing ſhall be pald: As to the 
firff, the Court held it a good Surmile ; fo2 Wray ſaid, the matter 
is the want of Meadow and Paſture; and if he hab ſaid, foz 
want of Meadow and Paſture,they had uſe to eat their Meadows 
with their Cattle; and fo2 ſo much as they. did eat, to pay no 
Tithes, it had been good: But — e ſecond, the not averring 
he had Calves, this cannot be good, and the other are not to be 
defended : And therefo2e fo? all, ercept the firſt conſultation, was 
granted, and fo? that they would adviſe. 


Engliſh verſas Pellitory , Tayler and Smith, 
Int, Mich, 30 & 31 Eliz. Rot. 5 21. 


12 — foꝛ Aſſault, Battery, and Wounding : Two of them 
pleaded, that they were Leſſees of certain Lands; and there 


were certain Poſts upon the Land, and the Plaintiff would have 
Poſts upon th * BY E 2 


(15) 
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(2) 


taken them away, and they gently took them from him, cc. The 
third pleaded, that he came and found them contending fo2 the 
Poſts, and he parted them, Molliter laping his hand upon the 
Plaintiff. The Plaintiff replieth, De injuriis ſuis propriis abſque tali 
cauſa, and found fo2 him. Harris moved, that this was no iſiue; foꝛ 
the olaintiff ought to have made ſeveral Replications, and zbſque 
tali cauſa Can be no iſſue to all: But the Court ſaid, though it ve 
no good foꝛm of pleading, yet by reaſonable conſffriicion theſe 
woꝛds abſque tali cauſa , heing nomen zquivocum, ſhall be referred to 
every cauſe. And ſo the Pleading ſhall be maintained, and Judg⸗ 
ment was given fo2 the Plaintiff, | 


Termino Trinitatis, 31 Eliz. in Communi Banco. 
Sir Tho. Cecill verſus Harris, Int. Trin. 29 Eliz. Rot. 823. 


Dagan the Dekendant as Executoꝛ fo2 the arrearages of 
Rent in time of the Teſtatoz; he pleaded Levy fer Diſtreſs & fic 
non detinet, = upon iſlue joyncD, it was found by Lterdict, that 
a ſtranger which was the Alsignee of the Term, by the Erecutoz, 
had paid the Rent to the Plaintiff, which had accepted it; but no 
Olſtreſs was taken t92it ; And ik the Plaintiff ſhould have Judg⸗ 
ment upon this lea, was the queitton, Anderſon, Periam, and Wind- 
ham, held clearly, that Judgment ſhall be agaiift the Plaintiff; 
foꝛ the ſubſtance of the Plea is found with the Dekendant; fo? it 
15 tound the Rent is patd : So non detinet the Rent, and the ©ub- 
ſtance is upon the non detinet, and not upon the levying by Oiſtrels. 
Walmſly held ſtrongly the contrary, that the ſubſtance ot the Plea 
18 Upon the le vying by Diſtrels; and ik it be taund it was not le⸗ 
vied, the reſidue is not material, foꝛ this is the matter traverſ- 
able ; and upon this is the iſſue, and ſo is 4H.6. and 33 H. 6. But 
the other Juſtices clearly againſt him; and Anderſon denied the 
Book of 4H. 6. and ſaid other Books are againſt it. 


Sutton's Caſe, 


| 0! nome Firmæ, and declares of a 2 fo2 years made by the 
LIndenture to the Plaintiff, by the Oetfendant himſelf: And 
upon not guilty pleaded, the Jury found a ſpecial Uerdic, that the 
efendant had nothing in the Land when he made the Leaſe to 
the Plaintiff; and that afterwards he entred upon the Plaintiff, 
and the Jury finding the whole matter at large, the queſtion was, 
if his Entry was lawful. Anderſon and periam held clearly, that 
the Plaintiff ſhall Fecover ; fo2 this is a good Leaſe, and intereſt 
between the parties; ſo that the Leſſee may enter, and the other 
cannot put him out; and when he hath right and Jntereſt, he ma 
have his action; And this may as well be found by the Jury,thoug 
but amattcr of Eſtoppel, as any other matter. And Anderſon ſatd 
it hath been adjudged, if A. levya fine to B. of His own Land fo? 
years, and B. is ouſted, A. ſhall Have an Aſst3e ; and they ſatd, 
the Jury in any caſe are bound to finde an Eſtoppel: and in Pleadals 
caſe, becauſe they would not finde an Effoppel, they were attaint: 
cd. But Walmſly held the contrary ; to2 being a matter of Eſtop- 
pel, and the Jury betngſwo2n to finde Veritacem facti, they ſhalt not 
finde an Eſtoppelz And the Jury having found the matter at arge, 
| nan 
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and the truth appearing to us, that the Plaintiff had not right 
noꝛ cauſe of anion, but by Eſtoppel ; we muſt judge accoꝛding 
to the truth of the matter: And Windham ſeemed to agree with 
him, that it ſhall be adjudged accoꝛding to the truth of the matter: 
And thereupon Periam laid, they would know the opinion of other 
Juſtices, but ſaid pꝛivily there was no great queſtion in it, 


Marler verſus Wright and Green, Int, 30 & 31 Eliz, 
| Rot, 803, 


FJ-Rtione Firmæ. The Caſe was, Edmund Biſhop of London made 
a Leaſe 6 Eliz. to2 twenty one years of Land, part of his Biſhop: 
rick, rendung the ancient Rent, and afterwards was tranſlated 
to York; and 17 Eliz. Edwin tien Biſhop of London, granted the Land 
to thꝛee fo2 theit lives, rendꝛing the ancient Rent; the Leſſee At- 
tomeps, the Dean and Chapter confirm the Leaſe, Edwia was 
tranſlated to York, and John _ London made a Leaſe to 
the Plaintiff. The queſtion, if the Leaſe fo2 — 5 lives being 
confirmedby the Dean and Chapter was void to binde the Suc. 
ceſſoꝛ by the Statute of  Eliz, the Leaſe fo2 years being then in eſſe. 
And it was adjudged , that the Leaſe fo2 thꝛee lives did not binde 
the Succeſſoꝛꝭ and the pꝛincipal reaſon was, That by the wozds 
of the Statute, upon Leaſes made by Biſhops, the ancient Rent 
muſt be reſerved, and yearly payable ; and in this caſe, the Rent 
reſerved upon the grant to? thꝛee lives in Reverſion, although it 
be due; yet the Succeſſo2 had no remedy fo2 it, during the Leaſe 
for years, by Diſtreſs 92 by Action of Debt, being relerved upon 
a Leaſe fo2l{ite, noꝛ by Alstze, fo2 he had no Seiſin: And ſo it is 
not due 02 payable, accoꝛding to the intent of the Statute, and the 
Plaintiff had Judgment. 


Smalwood and two others, againſt the Biſhop of 
Coventry, &c, and Marſh, 


(Quare Impedir, hꝛought by the Plaintiffs as Erecuto2s of William 
Sale, foꝛ not ſufferiug them to p:eſent to the Arch Deaconry of 
Derby, which became void in oe time of the Teſtato, and belong: 
ed to him; and atter his death, to the Plaintiffs to pzeſent ; and 
the Tait and count ſuppoſed a diſturbance to the Teſtato2in his 
life, In nunc retardationem executionis teſtamenti prædict. And it wag de⸗ 
murred upon it, I. Becauſe the Arch-Oeaconry is yet void; and 
ſo they may have an action fo2 the diſturbance to themſelves. 
2. There is noſuch Wat in the Regiſter. 3. Pere is a double 
diſturbance to the Teſtato2, and to themſelves. 4. The diſturb: 
ance to the Teſtatoꝛ is alledged tobe in Retardationem executioris teſta- 
menti, which cannot be; fo2 inthe time of the Teſtatoꝛ there was 
no Teſtament.25 Ed.3.40. 4. This is not an action given by the equi⸗ 
ty of the Statute of 4 Ed.3. 5. An Arch-Deaconry is ſuch a ſpiritu- 
al pꝛomotion, fo2 which an action lieth not; fo2 it is a ſpiritual 
office and function, and hath no certain place to be inducted in; as 
24 Ed. 3. 42. where thts queſtion is 1 at there. V. 50 Ed. 3. 26. 
39 Ed 3.21. 18 Ed. 3. 9. And it was reſolved, that the Tit ſhall abate. 


Anderſon laid they were all reſolved, that as the Watt is bzought, it 
ſhall abate ; and yet they agreed that a ſpecial Watt lieth in this 
caſe fo2 the Erecuto2s, And the p2incipal reaſon of their Judg- 
ment was, becauſe the Tut was In nunc retardationem, which cannot 
be of a diſturbance in the life of the Teſtatoz, vide This caſe re- 
vived, Mich. 3 3 Eliz. in Communi Banco. Bond 


(3) 
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Bond verſus Richardſon, Intr. Mich. 30 & 31 Elz. Rot. 610. 


Di upon an Obligation; the Condition was fo2 the payment 
of a leſſer ſiun at a certain dap and place; the Oefendant 
pleaded payment at the day and place acco2ditig to the Condition: 
Clpon which, they were at iſſue, and it was fotid, Chat he paid it 
befo2e the day, and at another place, and the JIlaintiff accepted it; 
and fo2 whom this Uerdict was found, was the queſtion, Anderſon, 
it is noqueſtion , but it is found fo2 the Octendant; andatter- 
wards in Mich. 3 1 & 32 Eliz. jt was moved again; and then Anderſon 
ſaid, They were all reſolved to gipe Judgment againit the Plain. 
tiff, fo2 payment befoze the day, 18 payment at the day: And 
thereupon it was adjudged, that the JÞlaintiff ſhall be barred, vide 
5 Eliz. Dyer 222. contra. 


Mills verſus Snowball, 


EN ſur Diſſeiſin; the parties being at iſſue, and the Jury at the 
Bar : One of the Juroꝛs was challenged by the Oemandant, 
and alſo by the Tenant, and thereupon he was withdzawn : And 
afterwards, becauſe there were not Juro?2s ſukficient, it was pꝛap⸗ 
ed, That he might be ſwoꝛn; and by the aſſent of both parties he 
was \wozn by Over of Court, Aud upon evidence it was held, 
That if a Feoffment be made of divers Lands, and of a houſe in 
which the Feoffo2 doth dwell , and delivers the Feoftment in the 
houſe, and ſpeaks nothing of the Land; yet it is good of all: Fox 
they having an intent to give and take Livery, this is a good Feoff; 
ment; fo2 they aſſembled there fo2 that purpoſe. And it was held, 
That where one deviſeth Land to his wife fo2 life, Remainder to 
his ſon and his heirs ; and if he dieth befoꝛe his age of twenty one 
years, that then it ſhall remain to J. S in Fee, and dieth; the ſon 
levieth a Fine, and dicth befo2e twenty one years. J. S. ſhall have 
the Land after the death of the wife , fo2 it is a plain Limitation, 


Anonymus. 


Ebt by an Executo?, the Defendant pleads, that the Plaintiff 
tas an Alien nee at Gaunt, under the obedience of Philip, Kin 
of Spain, enemy of the Queen: And. it was held a good Plea, 
though the Action was bꝛought as Executoꝛ; and though no wars 
were pꝛoclaimed between this Kingdom and spain, by reaſon of 
open acts that he did as an enemy. 


Green's Caſe, 


A Con upon the Statute of Wincheſter; fo2 that one Brook his ſer- 
vant was robbed, and alledges, that the Plaintiff himſelf 
came befoze a Juſtice of Peace, and was ſwoꝛn accowing to the 
Statute of 27 Eliz. And after Uerdic, it was atledged in Arreſt of 
Judgment, that the ſervant was to be ſwo2n,atmnot the Paſter ; 
and {o was the opinion of the Court: Fo2 the ſervant might know 
the perſons when the ſervant was robbed, and the Maſter was 
not in company : And the intent of the Statute is, that he that 
had notice, ſhall be ſwoꝛn. And thereupon the Judgment was — 

G 


* 


— 
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Beaſe verſus Draiton, 


Ebt upon an Obligation: The condition was, that if J. s. 

makes an Obligation to the Plaintiff befoze Michaelmas, that 
then, ec. the Defendant pleaded, that J. S made the Obligation, 
and ſealed and delivered it to another as his Deed, to the uſe of 
the Plaintiff. And it was adjudged, that it was Ir 
of the condition; oy OY was, that it ſhould be a good 
Deed tothe Plaintiff, and perhaps the other will not deliver it 
tothe Plaintiff; l 


Hare and three others verſus Celey, Int. Hill, 30 Eliz, 


W fo2 bꝛeaking their Cloſe called Churct-field, and meres 
and bounds it: The Juryfinde a ſpecial Uerdic, that the 
place where was ſirteen acres lying in a field called Churct-field, and 
mered it by other meres and bouttds werementioned in the 
new Alsignment, of which Hare was ſeiled in Fee, and eas expoſuic 
to the other thee to ſow at halts, ſcil. That he ſhould finde one halt 
of the Seed, and the other 3 the other halt, and ſhould manure 
the Land; and that Hare ſhould have one moyety of the Grain there 
wing when it was reaped, and the others the other moyety : 
d after the Land was ſown, A. entred by the command of 
Defendant, and ſpoiled a great part of the Con: Upon which 
entry and ſpoiling, the action was t, I: Patter, It Church» 
field being found to be a great field, in which divers men had inter. 
eſt, if the ſixteen acres in it may be called Church-ſield; and ag to 
this the Court ſpake little. 2. Matter, It this expoſing the Land 
to half, be not a Leaſe of the Land; ſo as theacion was to be 
bzotught in the name of Hare and the thee; 3. Admitting it was 
a Leaſe,if Hare be not Tenant in Common with them of the Cozn, 
fo2 the movety of that which was ſown, was his; and the Court 
held it no Leaſe of the Land, but otherwiſe if it be fo2 two o2 thee 
crops: And therefo2e, as ta the breaking of the Cloſe, Hare onely 
was to bzing the action; and as to weird the Com, they 
eo i the zul on fordecaking the Cloſe, whereas he ought to have 
ed in the action koꝛ ng t 5 0 
bꝛought it alone; it was aduudged the Glad ſhould abate, 


Higgins verſus Mills. Caſe in Cancellaria. 
T Caſe was referred to Anderſon and Walmſly out of the 


I Chancery, this Term. Higgins being poſſeſſed of aTerm, de⸗ 
viſeth his Term to Elizabeth his wite, andto Edward his ſon; fo 
pr 


their lives; and after to Humphrey his (on, and the heirs-male 
his body, and died. Elizabeth and Edward entered 1 — of the 
viſe, and died. Humphrey ſold his intereſt of his Term, and 
iſſue, John, and died. John ſyed fo2 the Term; and they certified 
their opimons under their hands, that John had no right. to the 
Leaſe. Anderſon did not ſhew his reaſon, but Walnſly ſhewed his 
reaſontobe , fo2 that John cannot claim itasheir-male, fo2 that is 
not good to convey the intereſt of a Term to him. v. Leonard Loves 


caſe, 10 Co, ad ſinem. 


„ Tx 
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— 
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Triceſsimo primo & triceſ. 20 ELIZABETH, 


in Reginæ Banco. 
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Garrets verſus Fulwood, 


a4 T was held by the Court, that the Statute of 5 Eliz. 
x cap. z Is to be intended not onely of Excommunicatt- 
on f02 criminal cauſes; but in any other Suits there 
e = £02 + — Pꝛobate of Wills, Tithes, 02 other 
dau * 


Matthew, verſus Haſſal, Int, Mich, 30 & 31 Eliz, 
Rot. 49. 


Pao of a Judgment in Ejectione Firmz of a houſe in London, where 
L Judgment was 2 confeſsion of the Oefendant. Firſt Er⸗ 
ro aſsigned was, That a Tait of Jnglury of Damages was 
awarded, and no day given to any of the parties to be there at 
the time of the return; fo2 the Entry ought to be, Ideo dies datus eſt 
partibus prædictis. 02 at leaſt to the Plaintiff; ſo that he might then 
pray his Judgment, Sed nonallocatur : Fo2 the Defendant is not to 

ve day, and the Plaintiff is to attend at his peril ; and ſo is 
the courſe in the Common Pleas , but it is otherwiſe in the 

ueens Bench. The ſecond Erroz, the Judgment was, That 
Recuperet poſſeſſionem termini prædicti, where it ſhould be Quod recuperet 
terminum, und ſo are all the Books: But the Court held it all one; 
koꝛ as in a Real action, he is to recover Seiſin; ſo in a perſonal, he 
is to recover poſſeſsion, and the Tl2it is Habere facias poſſeſſionem, 
and the Judgment was affirmed, 


Long verſus Woodliffe, 


De: upon an Obligation, which bo2e date in May, 30 Eliz. and 
it was tap payment of a leſſer ſum in December, 31 Eliz. The 
Defendant pleads payment in December, 30 Eliz. acco2ding to the 
A tion, whereas it ould be December, 31 Eliz. Iſſue was joy 
N non ſolvit ; and at the Niſi prius, the Defendant did coufels 
the action, Scit*- quod non poteſt dedicere actionem quin non ſolvet. Harris 
erjeant, r ved in Arreſt of Judgment, that this being no iſtur 
1 eonfeſsio that he had not paid, is not material; and ſo Judg- 
—. be given fo? the Plaintiff: But the Court held, that 
he having tcoufeſitd the action, the words Quin non ſolver, are not 
material, but ſurpluſage; and it ſhall be adjuTged upon his con- 
t lien. and the Plaintiſt had Judgment. _ 
347715 l 
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Hill verſus Tempeſt, & Rainsford verſus Mallet, 
| Int. Trin. 31 Eliz, rot. 8 1 1. 


>Rror of a Judgment in the Common Pleas in Treſpaſs of 
Battery, and this was atter Gerdid. Che firſt Erroz, that 
the Entry was, That the Oefendant appeared per Higgins Atturna- 
tum ſuum, leaving out his Chaiſttan name. 2, Erro2,that after 
the iſſue and diſtring s awarded, the Action being bzought againſt Hit 
and I. S. I. S. died befo2e the laſt continuance; and judgement was 
given onely againſt Hull: but to this laſt Erro2 it was held, that the 
TTlꝛit ſhould not abate, but it ſhall ſtand againſt the ſur vivoꝛ, and 
the iſſue well tried, although that but one of them living, 4 H.7. 7. 
2 Eliz. Dyer 175. to the firſt Extoꝛ vide poſtea in this term, 


Hadman and Green verſus Ringwood, 


T He Plaintiffs as Churchwardens of Hotherſton in Norfolk 

b2ought Treſpaſs fo2 taking of a Bell out of the Church in 
the time of their pꝛedeceſſoꝛs, and in truth it was inthe time of Ed. o. 
in the Rebellion of Kert there; upon not guiity pleaded. it was found 
againſt the Oefendant, and 50 l. damages given; Godtrey moved, 
that this Action doth not lye by the ſucceio? of the Churchwar- 
dens, fo2 they are not incopozate by that name, but the pꝛedecel 
ſo2 by reaſon of his poſſeſſion ought to bzing the Action, & moritur cum 
perſona 19. H. 6.6. Coke contra, nd relied upon Fitz. N. B. . & S Ed. 4. 6. 
to2 otherwiſe no remedy fo2 the w2ong, fo2 the pꝛedeceſſoꝛ Church- 
warden cannot have action, his time being paſt; and fo prima facie 
the Juſtices did concerive,fo2 the ſucceſſo? ſhail have account againſt 
the p2edeceſſo2, Vide poſtea, Paſ. 32. placito 11. 


Damport ver ſas Thatcher, 


| ofa judgement inthe Common Pleas in an Action of debt, 
and upon the judgement in the ſcire fac that iſſued upon it. And 
the Erro2 aſſigned, and upon which the Plaintiff relied, was, that 
the judgement is entred, viſisprzmiſlis videtur curiz, that the Plaintiff 
ſhall recoverhis Debt; and ſo much fo2 damages and coſts de no- 
vo adjudicatis, which was erroneous, fo2 it is but a viderur curiæ, 02 
the opinion of the Court, andno judgement by the Court, and 
then the judgement ſubſequent upon the ſcire fac is erroneous; 
But the Court held that the firſt judgement was not erroneous, 
but that no judgement was given, and then the judgement in the 
ſcire tacias [S erroneous, and therefo2e they reverſed that; but as to 
the firſt , there being no judgement, they could not judge upon it 
and the party had no remedy upon it, fo2 it cannot be remanded 
to the common place, to have judgement there given, but he muſt 
commence his ſuite de novo. V. poſtea, 33. Eliz. 7. Hill. placito 10 


A Lucy 
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Lucy verſus Fiſher, P. 3 1. Eliz, rot. 317, 


Eplevin : F02 taking of his Gelding in a cloſe of five Acres of 
R Land in Sporle ; the Defendant made conuſans gs Balliſt of 
Ph. Audley Ef9. in the place where,tc. foꝛ that one George Lether was 
thereof ieiſed in Fee, and held them of the lald p. 4. as & his 
Azanno? of Eaſthall in the ſame County by tealty and renc ot eigh- 
teen pence , and other ſervices , and to? the lald rent were made 
conuſans ds Bailiff of the ſaid Philip, as in thoſe Lands held ot him: 
the Plaintiff traverſed the tenure of the Mannoꝛ, and being at 
iſſue it was found fo2 the Jſaintiff. Tanteild moved in Urreit of 
judgement, that it was miſtried, fo2 the iſſue being i the Land in 
Sporle were held of the Mannoꝛ of Eaſthall in the fame County, the 
tryal ought to be by a Jury of both Ciifls ; and here the venire facias 
was awarded de vicinero Sporle Onely, and ſo it was adjudged be 
tween Richmond and Webb, Antea. 2. Exception, that he alicvged 
that G. Lecher held the Land, and atterwards avows as upon the 
Statute, which is nat good; fo2 when he meddles with the name 
of the Parſon, ſo as he takes conuſans of him, he ought to avew on 
him by the Common Law, and not upon the Land by the Statute, 
but fo2 that the Court held it well enough; but as to the ſirſt, ir 
was a miſtriall,to2 the venire pꝛoperly ought to be of the anno? , 
— — the place where the Land lieth, but they gave day over tv 
advile. 


Crickmere verſus Paterſon, Int, Tr, 30. Eliz, Rot, 568. 


1 Upon ſpecial Uerdic the Caſe was, Docking ſeiſed of 
Lands, and having iſſue two daughters, deviſed the Land to 
the eldeſt and her heirs chat ſhe pay to her youngeſt ſiſter yearly thir- 
ty pound, the queſtion was it this was a condition; and all the 
Juſtices heldit was, koꝛ lo is the intent of the Ocvito?, and other- 
wiſe the youngeſt ſiſter had no remedy to2 the Rent ; and Wray and 
Gawdy held, that if the woꝛds were paying thirty pound to her 
ſiſter, this clearly is a condition, and ſo ea intentione, 02 ad effectum. 
and his intent appearing , the Law ſhall ſo adjudge it, and that 
the youngeſt daughter might enter upon a moiety,fo2 which the acti⸗ 


on was rough, and it was adjudged accozwingly, V. Coks Little. 
ton 236. b. 


Warde verſus Blunt. 


A Ction upon the Cale ſur trover, and ſuppoſed that he was poſſel 
ſed of divers loads of Con and Hay at H. in the County 
of M. and that they came to the hands of the Dekendant by cro- 
ver „and he converted them to his own uſe , the Oefendant plead- 
ed that befoze the. crover he was ſeiled of certain Land in Burton in 
the County of Stafford in Fee, and the Com and Day was grow: 
ing upon that Land, and he cut them as his pꝛoper goods, and was 
of them poſſeſſed till he loſt them, and they came to the hands of 
the me by trover, and he loſt them again, and they came to 
the hands of the Oefendant , and he converted as it was lawful 
fo2 him to do. And upon this the Plaintiff demurred in Law, 
koꝛ the plea amounts but to the general iſſue, and this cauſe 


was 


ea. 4 


—Elmmzrae, in ano Right gp 


— — — 


was ſhewn — Demurrer. Egerton moved, that the plea amounts 
to the general Iſſue, fo2 it is no moꝛe then that they were his pꝛo⸗ 
per goods, and then he ought to plead non culp. and it it be a piea, 
he ought to travers, without that they were the goods ot the 
Plaintiff, fo2 the Plaintiff declareth-that they were his pꝛoper 
goods, and he ought to anſ{wer it, 25 Ed. 3. 9: 22, Ed. 3.18. 30 Aſſ. 
22. 11 H. 4. 78. Atkinſon contra, although this plea amounts but to a 
general {tus , vet he ſhould not have demurred, but ought to 
have moved the Court (9 H. 6. 11. 19 H. 6. 21.) that he thould 
plead another plea , 024 nihil dicit be entred; fo2 demurrer being 
joyned upon it, y is confeſſed, and then it 1s to be adjudged fo2 
the Defendant ; but the Court held, that inalmuch as this is the 


" ſpecial cauſe ſhewn upon the demurrer, it is good, and then ſhall 


be adjudged fo2 the Plaintiff, and afterwards the Plaintiff had 
judgement. | 


Simms verſus Weſtcott. 


- A Sumpſit. The Plaintiff declares that in conſideration that he 


at the requeit of the Defendant ſhould marry Elizabeth the 
daughter of the Defendant, he aſſumedto pay him thirteen pound 
ſir ſhillings efght Jens after marriage when required, and 
ſhould have all the Hempe growing upon ſuch Land, and would 
ive him a bed, and divers other things there expꝛeſſed; and al- 
edges in facto that he had married the tad Elizabeth, and the Oefen- 
dant had not paid the thirteen pound ſir ſhillings and eight pence, 


noꝛ any of the other things the Defendant pleads a ſpecial plea, 


and traverſeth he did not aſſume modo & forma. The Jury founn 
he aſſumed to pay thirteen pound fl ſhillings and eight pence , 
but did not aſſume any of the other things. And J moved that the 
Clcrdict was found fo2 the Dekendant, fo2 when the Plaintiff de⸗ 
clares of an Aſſumpſit to do divers things, and the Jury find he 
aſſumed to do onely one of them, the JIlaintiff hath fatled in the 
Aſſumpſit; fo2 he ought to ſhew the truth of. his caſe , and not to 


vary trom it. And fo was the option of Wray, Shure, and Clench, 


Gawdy contra, and cited 32 H. 8. Br. verdict. go. But Wray ſaid that 
book was no law, and the contrary — been adjudged in this 
Court; and atterwards Cawdy being ablent, it was adjudged fo 
the Defendant, but the Court allowed him no coſts, fo2 Wray 
that was in their difcretton; | SY of | 


Lembro & Hamper. 


Ts were endicted fo2 perjury-upon the Stafuteof 5Eliz. Tan- 
feild took exception tothe Er ent, in that it was, falſo & 
corruptive depoſuere, blit not voluntarie; und al at the end of the 
Edidtment it is, & ſic voluntarium comnuſere per jurium, yet this doth 
not helpit, and fo? this cauſe they were diſcharged ; and Gawdy 
laid, although the Uerdict paſs agarnff that which the witneſs de⸗ 
poets ſo ãs no action lieth againſt im, vet he may be Enviced 


. Rithers 


(10) 


(11) 
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Rithers Caſe, 


H E wag endicted of perjury, fo2 perjury committed in his an 

ſwer inthe Star-chamber, and upon his examination to Jn- 
terrogatozies there; and becauſe theſe matters are not within the 
Statute, fo2 he was not examined as a witneſs between par⸗ 
ties, no? in perpetuam rei memoriam, he was Diſcharged, 


Lanes Caſe, 


H* was endicted of perjury,fo2 that 2 an iſſue fn ſuch matter 
between parties he did falſly depoſe ſuch a thing, ec. but ſhew 
eth not how the tl was, no2 how the depoſition trencht to the 
point of the iſſue, and he was diſcharged, 


Burtons Caſe. 


E was endicted as a Common Barreto2 contra formam Statuti, 

1 Coke took exception , that there is no Statute that makes 

this an offence, but it was at Common Law , and the Statute of 

34 Ed. 3. Doth not make 17 an oſtence, but appoints a puniſhment; 
but it was held good, koꝛ ſo are many peeſidents, 


Sir Rowland Haywards Caſe. 


ILIE was endicted fo? ſtopping of a Dighway ad noeumentum diverſo- 
1 rum ligeorum Dominæ Reginæ, and becaule 
Queens liege people, he was diſcharged, 


The Lord Dacres Caſe, 


H E was endicted fo? encroachingupon the Highway, and ercep⸗ 

tion taken,becauſe it was not expꝛeſled of what place he was; 
ſed non allocatur, f02 pꝛoceſs of Dutlary lieth not againit him, but dt- 
fireſs; and ſo it was ruled inthe Lo2d Pagercs Cale, 


Bullen verſus Grant, 


Reſpaſs: The Caſe upon evidence was, Hugh Bullen father of the 
Plaintiff being a Topyholder in Fee, lurrenders = Land 
to the uſe of his laſt TUill, and deviſeth it to his wife fo2 ſite, re- 
mainder to G. his ſon intaff, rematnder to 1. his ſon intail; the 
Lo admits M. and afterwards admits G. the wife dierh, G. dieth 
without iſſue, I. ig admitted and ſurrenders to the uſe of the De- 
ken ber en 0 iſſue; the Plaintiff befoze admittance 
being heir at Law to tl. B. enters, ppen an ouſter bzings trel 
\s. I. It was held per curiam, that the heir may enter without 
ittance, fo: ray ſaid, when the ſurrender is the uſe of his 
{a will, this at firſt is the whole Fee, but when he deviſeth the 
and 0? l e 92 intatl, and doth not meddle with the reverſion, by 
this the reverſion never paſſed out of him to the Loꝛd, but deſcends 
to his heir, and he ſhall have it without any admittance, 2. Jt was 
held that a ſurrender of Tenants intail is no diſcontinuance , er- 
cept the cuſtome be lo; and although it was moved that there = 


it was not, all the 


_— — Ls diet 


bk it; but Shurley and Tanfeild ſatd it hath 
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be no eſtate tail of a Copphold, except it be ſhewn that the Lands 
ad been given lo, and al 1 enjoped, and that afterwards it had 
een enjoped by them in the remainder and reverſion, and that 
their alienations did not uſe to bind, æc. fo2 otherwiſe it ſhall be in 
tended a Fee; yet the Court held the contrary, that it ſhall be in 
tended an eſtate tail, except the contrary be ſhewn , and that it is 
an eſtate tail, and lo always uſed, 


Hedd verſus C halener, 


T* caſe was, a Feme Copyholder takes husband, which let 
the Land fo2 moꝛe years then the cuſtome doth warrant; the 
ueſtion was, if this be a fozfeiture to bind the wife, as a condition 
n law, Wray, if the husband denieth to pay the rent, o2 to do luite 
at which thele are pꝛelent fozfeitures , which ſhall bind the wife , 
fo2 they are things that the Lozd muſt of neceſſity have; but a 
Leaſe is no great pꝛejudice to the Lo2D, and it is good to adviſe 
| t Shurley a th been adjudged, that Caſte 
is a foꝛteiture which ſhall bind the wife. 


Muſtard verſus Hopper, 


A _ : The Plaintiff declares that in conſideration the 

Defendant ſhould enjoy ſuch —— cc. he would pay the 
party 25 l. the Jury upon non aſſumplirfinde,that he pzomuſed to pay, 
if he enjoyed ſuch goods, ec. and it was adjudged fo2 the Defen- 
dant, becauſe the Plaintiff declaredof an abſolute pꝛomiſe, and 
the Jury find a conditional pꝛomiſe. 


Bradburne verſus Eliz. Bradburne, 


8 The Court held where there be divers conſiderations 

alledged by the Plaintiff, and ſome are frivolous and void, 

— any of them be good, the Plaintiff ſhall recover; and it 
as (0 adjudged, 


Royle verſus Bagſhaw, 


== — And declares that in conſideration that he at the re- 
the Defendant would deliver as many quarters of 


Mault to-].5 to his uſe, as he would receive and habe, bekoꝛe ſuch 


à dap, the Defendant pꝛomiſed to pay tales denariorum ſummas, &c 
before the Firſt day of Auguſt, And alledges in fa&o, that he delt- 
verd ſo many quarters of Mault, viz, each of ſuch value, ec. and 
upon non aſſumpſir, fo2 part and t pleaded fo? the reſidue; it 
was found againſt the Defendant. Lewis moved in arreff of 
udgement. I. It is not alledged to whom the che 1 your 
paid, ſed non allocatur; fo2 it ſhall be intended to the Plaintiff, 
2, The pꝛomiſe is incertain, fo2 he doth not pꝛomiſe any ſum, 
but tales denariorum ſummas, but ſaith not what,#c. fed non allocatur , 
fo2 Wray ſaid , when the Plaintiff afterwards ſhews the value of 
every quarter, it ſhall be intended he ſhall pay accoꝛding to that 
tate, and ſuch general aſſum pſit is good. 3. There are two iſſues, 
one payment , other non aſſumpſit, and the Jury find fo2 both, q 
aſſumpſit, where they ſhould finde fo2 one, he did not pay ; and 105 
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the other that he did aſſume, but becauſe upon the Dorſe of the 
poſtea it appeared that the Jury found both iſues againſt the De⸗ 
fendant; and it is but the miſpꝛiſion of the Clerk ot Alſizes , the 
Recoꝛd was rebaited to him to amendit , which he did, and the 
Plantiff had judgement, 


Sir Anthony Shurleyn verſus Albany, Hill, 31; rot, 668, 


A_ : the Plaintiff declares that the Earl of Arundel 
granted to him a Rent of fourty pound outof the Mannoꝛ of 
Whittington , andafter conveys the Manno?2 tothe Detendant and 
his heirs, and that he 24. Mart. 22. Elz. pꝛomiſed ta the Plaintiff , 
that if he would ſhew him a Deed by which it ſhould appear that 
he was to pay the Kent ; that he would pay to him all the Ar- 
rerages of it, and all that ſhould be Arrear after , and alledges 
that he 27 April 27 Eliz. ſheweda Deed to the Defendant , by which 
it appearetythat he ought to have the Rent; and fo2 eighty pound 
Arrear fo2 two years laſt paſt , he bzought his Action; rhe Oefen- * 
dant pleads that after the pꝛomiſe, viz. 2 July 22 Eliz. the Plaintiff 
entred into the Mannoꝛ, and let it to I. S. fu: years; the Plaintiff 
replieth, that 1 Decemb; 27 Eliz. the Oefendant re-entred, and fo2 
the Arrerages after he bꝛaught the Action, and upon the re-entry 
the iſſue was joyned, and found againſt the Octendant, Glanvile 
Serjeant took divers exceptions to the Declaration. 1. Becauſe 
by the entry into the Mannoꝛ, the pꝛomiſe which was befoze, and 
the Action upon it is ſuſpended, and being once ſuſpended, it is 
one fo2 ever. Wray, the Action is bought fo2 the two laſt years 
hich were after the re-entry , fo2 which he had no cauſe of Action 
befo2e; and theretoꝛe cannot be ſuſpended omnino. Gawdy, it is not 
material :when the Arrerages were due, fv2 the cauſe of Action 
(the pꝛomiſe) was then in eſſe, which ts ſuſpended if the cauſe be 
lo; but here the Aſſumpfit ts collateral , and is not ſuſpended by 
the entry into the Mannoꝛ, to2 it is not iſſuing out of the Land; 
but if the Plaintiſf had releaſed all Actions betoze the Deed was 
Hewn, and then the Deed is ſhewn, yet the Plaintiff ſhould be 
barre, fo2 the pꝛomiſe was befo2e the releaſe. 2, Except. Becauſe 
the Oced was not ſhewn in convenient time, fo? it was five years 
after, and ſo divers Arrerages due. Sed non allocatur, fo2 it is the 
better fo2 the Defendant , the _ the time is befo2e the ſhew- 
ing of the Deed; but if the pꝛomile had been, that upon ſhewing 
the Deed, to pay all that ſhould be due at Mich. there the Deed 
muſt be ſhewed beto2ze Mich. 3. Exception, the pꝛomiſe is, if he 
ſhew a Deed by which it appeareth he ought to pay the Rent, he 
will pay it, ye Plaintiff ſheweth that he did ſhew a Deed, by 
which it appeareth he oughtto have the Rent, and ſo meets not 
with the conſideration ; and of that opinion was Gawdy, but the 
other Juſtices e contra; fo? it is iu the Declaration, which by the 
— — to be overthꝛown fo2 default of foam, and ſo is 
nough. 


Dobbins 
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Dobbins Caſe, Trin. 3 1. Eliz, rot, 562, 


„ The Plaintiff counts, that whereas he claimed to (23 
have a title to certain Land in D. the Defendant in conſide- 
ration that the Plaintiff aſſumed to aſſign his right title and inte 
reſt to the Detendant; he aſſumed to pay him fourty pound, xc. 
and after Qerdict it was alledged in Arreſt of judgement, that this 
was an unlawful conſideration, and againſt the Statute of 32 Hs. 
fo2 it appeareth not that the Plaintiſt was in poſſeſſion by the 
ſpace of a year befo2e, ſo that he could aſſign to the Defendant , 
no2 that the Ocfendant was in poſſeſſion, that he might releaſe to 
him; ſed non allocatur, fog it ſtands indifferent whether he was in 
poſſeſſion oꝛ not, and a Declaration ſhall not be avoided , but fo: 
great cauſe ; and the Plaintiſt had judgement. 


Whites Caſe, 
Rohibicion.The laintiff ſuggeſts that by theStatute of 21 H.8 6. (24) 
no oꝛtuary (hail be paid but in ſuch places where it ought to 
be paid befozethe making of the Statute, yet he was d2awn into 
the Spiritual Court againſt the ſatd Statute , and p2ohtbition 
was granted; and Love ſald, ſo it was adjudged in 16 Elz. 


Smith verſus M. Collins & three others. 


Jectione firmz : After iſſue joyned, the recoꝛd of the niſi prius was at (25) 

the ſuit ot S. againit M. Sharpe and thꝛee others, and faund fo2 

the Plaintiff; and this matter was alledged in Arreſt of mos . 

ment, and that there was na trial between the Plaintiff and De- 
fendant, and adſudged quod Plaintiff nihil capiat per billam. 


Scarlets Caſe. 


Reſpaſs, Verdict f02 the Plaintiff. Bartlett alledged in Arreſt of (26) 
Judgement, that the vemre facias Ws, & habeas ibi hoc breve, & ſuld 
not nomina juratorum, {0 that the Sheriſt had no (Tlarrant to im 
panell a Jury, alſo it was libratas pro libras. Sed non allocatur, being 
within the Statute of Jeofails , and it was adjudged to2 the 
ÞPlaintiff, 


Wiggely verſus Bradſhaw, Hill, 31, Rot, 406, 


Rror, Bradſhaw had Judgement to recover by confeſsion in 
Debt, but had no judgement to recover damages, andfo2 this ( 27) 
cauſe the Judgement was reverſed. 


Moltons Caſe, 


(ON demanded the opinion of the Court in this caſe, Molton (28) 
being Tenant in Tayle, had iſſue two ſonns, k. and I. and 
dieth. R. levieth two fines of the Land, and dieth without iſſue, 
I, 2t1gs two CArits of Erro2 upon theſe fines; the Defendant to 
the firlt fine, pleades the ſecond fine not reverſed, and to the le⸗ 
cond he pleades the firſt not reverſedz the queſtion what is to be 
Done. Curia, vou may reply, that the ſaid fine pleaded in barr is 
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Beſome verſus Crooke, Trin. 31, Eliz rot. 763. 


(29) Eo of a judgement given in Southampton, in Debt upon an 


obligation. 1, Errod, fo2 that at a Court held 9. Novemb. the 
Defendant bꝛought his Tirit of Pꝛiviledge, and the Bato2 be. 
ing abſent, the Batiliffs allowed it, and gave day till the net 
Court, when the Mato: being p2eſent did diſallow it; and fo2 
default of anſwer , nibil dicit was entred , which Coke laid was a 
plain Erroꝛ; foꝛ after the Writ delivered they could not pꝛoceed, 
6 H. 7. 6. and if it be ſaid the Bailiffs are not Judges, then they 
cannot hold a Court, and then the day given by them is null, 
and ſo is a diſcontinuance, 2. Erro2 , Dyer being demanded 
of the obligation and condition; this is rehearſed in hzcverba, but 
are not entred; lo it appeareth not the ]Ilaintiff had title, and foꝛ 
theſe caules the judgement was reverſed, 


Palmer verſus Thorpe. 


T3 Caſe was: A. let the Mannoꝛ of D. to B. fo2 thirty years , 
and the nert day lets it to another foꝛ fourty years, to com- 
mence at Mich. next after the date; the Tenant doth Attoꝛn; the 
queſtion was, it it be a good grant of the reverſion, being to com. 
mence at a day to come, Gawdy, a reverſion foꝛ ycars cannot com: 
mence at a day to come, fo2 then the grantoꝛ fall have a leſſer 
eſtate in himſelf. Wray, the reverſion being fo? years is a chattel 
which J may well expect; and if J have arent in Fee, J may grant 
it fo2years to commence at Mich. fo2 an eſtate doth not paſs , but 
an intereſt. Coke, it hath been adjudged, if a man grants his 
term from M. it is good, fo? it is as a Leaſe from Michaelmas, 


Cadee verſus Oliver, 


E Jectione firmæ: It was found by ſpecial Aerdia, that the Lozd 
Munt joy being ſeiſed in right or his wife, was bound in a Sta- 
tute of two thouſandpounds 6 Elz. to L. D. and after let the Land 
to H. fo2 twenty one years, and after let the Land to l. C. fo2 ninty 
nine years to commence immediately, and 12 EH the Land was 
ertended upon the Statute at fifty thꝛee pounds per annum; the 
Loꝛd Muntjoy and his wife grant the Land to Perry in Fee, and dur⸗ 
ing the extent J. C. grants the term ta his Son, the Loꝛd Mountjoy 
died, the ſon enters upon the connſee of the Statute, cc. Two 
queſtions, I. Jf the grant of the term by 1. C. during the extent 
be good. 2. It᷑ the Leſſee may enter upon the conuſee of the Sta- 


tute without a Scire facias, Cooper argued pro Plaintiff, Harris pro Defendant; 
and Harris ſaid it had been reſolved by the opinion of the two chief 
Juſfices, that the grant of the term was void, fo2 the extent 
might continue longer time oꝛ ſhoꝛter, and ſo might continue lon- 


ger then the ninty nine years, & adjurnatur. 


Hill 
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Hill, Rainsford, & Tempeſt verſus Mallet, Trin. 
31; Eliz. Rot. 8 1. vide Antea. 


Rror of a Judgement in Com. Banco, in Treſpaſs and Battery: 

Erroꝛ, that the Entry is that the Defendant appeared per Hig- 
gins, Atturnatum ſuum. Coke, this is meerly the default of the Clerk, 
which is helpt by the Statute of 32 H.8. and it it had been per Actur- 
natum ſuum it had been good, but this was dented ; and the Court 
held it is no appearance, fo2 want of the Chziſttan name of the 
Attozney, fo2 there may be divers Attomies named Higgins; and 
ik one appeareth fo2 another, as Attoꝛnv, without Tarrant, Action 
upon the caſe lieth, which cannot be here. 1 Mar. Dy. 93. But 
V vray laid, if there were any warrant of Attozney, and his name 
appeareth there, it may be amended, but as it is, the Judgement 
is erroneous. Ferrers moved that there was a warrant ofAttozney 
in the Common place, in which his name appeared; and pzated 
the Court to award a (att ex officio to certifie it, as 9 Ed. 4. 3. 11 
H 4. 92. Wray, in the caſe between the Loꝛd Norris and Braybrooke, it 
was much debated ; and there after in nullo eſt erratum pleaded, it 
was granted, fo2 this plea goeth to a thing contained in the body 
of the Reco2d, and the (Ut was granted. 


Lee verſus Curveton, Trio, 31, Rot, 902, 


Rror in Debt upon a Bond; the Defendant pleaded non eſt 

factum, And it was found agalnſt him. And the Plaintiff did 
count per factum ſuum Obligatorium, but ſaith not curiæ hocprolatum; and 
this was alsigned fo2 Erroz. Coke, this is but matter of fozme, 
which makes not an Erro? after verdi; and the Clerk of him- 
ſelf might have put it in, without any inſtruction of the party, 
2, Errvz, That the Judgement ſhould have been, quod capiatur, 
and the Judgement is, that de fine nihil, quia pardonatur, whereas in 
truth the Plea was pleaded afterthe general pardon. Coke, per- 
haps he was ſpectally pardoned : but it was held, that ſhall not be 
intended; and fo? this laſt Erro2 the Judgement was reverſed, 


Bellingham verſus Mynors, Trin. 31, Eliz, Rot, 95. 


Ho foꝛ woꝛds, viz. Thou art a Traytor, ſpoken at Welſden in Suſſex : 
the Octendant pleads that he ſpake theſe wo2Ds at S in Hamp- 
ſhire, viz. ſuch things T2ayto2s do, abſque hoc, that he ſpake the 
woꝛds at vv. ins. and upon Ms it was demurred, and being ar⸗ 
d by Luckner, it was held clearly by the Court, that the 
uſtification was ill, and the traverſe upon it, fo2 the Action is 
general and tranſitoy; and the Defendant doth not juſtify the 
wo2ds in the Declaration, and the Plaintiff had Judgement. 


Honywood verſus Husbands, 


_— upon the Caſe, fo2 diſturbing him of his Common 12 
pendent to his Land; and declared that 4. was ſeiſed of t 

Land fo2 life, remainder to B. in Tayle, remainder to the right 
Deirs of B, and that time out of mind, #c. they had common in 
this Land, fo2 themſelves , F — and Tenants ; and that oe 
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ſaid A. aud B. let the Land to him to2 vears, whereupon he put in 
his Cattle and was diſturbed, #c. and after Judgement given 
againſt the Defendant upon nihil dicic , and a Wat awarded to 
enquire of damages, and returned; Pepper moved divers excepti⸗ 
ons to the Declaration, (the Judgement being the ſame terme) 
I, Becauſe he ſheweth not how the particular eſtate begun, 20. 
Ed. 4. The Caſe ofa Coꝛody. 2. Che pꝛeſcription cannot be by 
the particular Tenant; and here he joynes the particular Te⸗ 
nant, and the remainder. 3. De counts that the particular Te- 
nant and he in the remainder did demiſe, whereas it is but the con. 
firmation ot him in remander. 4. De doth not aver che lite of 
the Tenant fo2 life. Topham contra, And he moved, that in almuch 
as the Judgement was given befoze, and a Wat of enquiry af 
damages, no exception can be taken to the Declaration; upon 
which Judgement was given: but the Court held contrary ; fo2 
no abſolute Judgement was given, to2 upon the Tt of enquiry 
ot damages returned, a new Judgement is to be given, which is 
the perfect Judgement, befo2ze which any thing may be ſewn to 
ſtay Judgement, and againſt the Declaration; and fo it was ru⸗ 
led. And as to the firſt exception, Topham ſat, it was not mate- 
rial, fo2 it is but a conveyance to the Action; and he is a ſtranger 
to the Eſtate, 1 H. 5.4. Second, the preſcription is good, fo2 the 
particular Citate, and the remainoer is but one Eſtate. Third, 
it is the Leaſe of both, 27. H. 8. 11. Fourth, the lite of the Te- 
nant fo2 life needs not to be averred, fo21t 1sthe Leaſe of one 
that had the inheritance, Gawdy held the Count good. Wray, 
the third and fourth erceptions are not material, but fo2 the 
firſt, the Count is not good, foꝛ the Plaintiff muſt ſufficiently en- 
title and enable himſeifto the action, which he pꝛetends to be, 
becauſe ofhis Jntereſtin the Land ; and then he muſt ſhewaſuffici- 
ent Right and Jntereſt in his Leſſo2s; and to the Second, he ought 
to make a diſtinct Title to the Common, and not confound them 
as he hath, & adjurnatur. 


Tytherley verſus Welth, Paſch, 31, Eliz, Ror, 310, 


Pan: The Caſe was, the Oekendant had recavered againſt the 
Teſtato2 of the Plaintiff in Debt, and after Judgement, and 
betoze Execution the Teſtato2 dieth. And the Attozney of the 
Plaintiſt in the Action of Debt ſueth a ſcire facias againſt him that 
is now Plaintiff, to have execution without any new Tlarrant, 
and recovers. And this was aſsigned fo2 Erroz. Godfry moven 
it was not Erro?, fo2 the Atturney was not diſcharged by the 
Judgement, but may well ſue execution within the years, 33 H. 6. 
49. 34 H.6. 51. Gawdy Juſtice, that is true that the Attoznev may 
pꝛay Execution, but this here is anew Action againſt the Erecu- 
tion; and it is againſt another perſon, then againſt whom his 
— was; and after foꝛ this cauſe the Judgement was re- 


* 


155 


Perſon verſus Hickled, Trin. 31, Eliz, Rot, 66. 


Rror of a Judgement given in the Common Bench, Mich. 30. 
E & 31. Eliz. Rot. 3021. in un Aſſumpſit, where the Plaintiff counts 
that in conſideration he by his ſervant had delivered to the De- 
fendant two Bills of Ocbt of Thyee hundzed French Crowns, 
amounting to Eighty pound to be received at Roane in Normandy 
to his own ule, he a(s1gned ſuch a day, ac. c aſſumed to pay him ſirty 
one pound ; upon non Aſſumpſit, it was found fo2 the Piaintiff, and 
he had Judgement; and Erro2 was aſsigyed, that there is no 
conſideration to charge him, to2 it appeareth not how he ch ould 
recover them, if he be demed payment, no2 that they were Bills 
made to the Plaintiſt, noꝛ what benefit he may have upon them; 
and theſe matters were alledged in the Common Bench, in 
arreſt of Judgdment, as it was alledged by Godfrey, and confeſt 
by Fermer Seryeant, and yet they gave Judgement fo2 the Platn- 
tiff, that it was a good conſideration, and well alledged, and 
ſo the Court held here, but adjournacur. v. Poſtea. Hill. 32. placito 8. 


Yates verſus Virdman, v. antea Mich, 29. 
& 30, Eliz, placito 10. 


Rror, After the Exroꝛs were examined the Plaintiff diſcontt- 

nued his (Ut; and becauſe there was a manifeſt Erro2 in 
part of the Keco2d which remained in the Common Bench, he 
obtained a Watt out of the Chancery to the Lo2d Anderſon, to re- 
move the reſidue ot the Recoꝛd, which TTizit is in the Regiſter 
216. and this part of the Reco2d being removed and ſent into 
the Queens Bench, he bungs a new (Unt ot Erroꝛ, coram vobis 
reſidet and would als ign Erroꝛ upon the new part of the Recon 
removed. Coke moved that this TUzit is not warranted by any 
courſe, fo2 this is ta alledge diminution after in nullo eſt erratum 
pleaded, and then ſhould be infinite, which the Law will not ſuffer, 
and this courſe is not a Tat of Erro?2 to pꝛoceed upon the firſt 
Reco2d, fo2 then it ſhould not vary from it, fo2 all ſhall be entred 
upon the firſt Koll, but here it ſhall be upon a ſeverall Boll, 
which is not by any meanes warranted, Tanfield, we have ſued a 
ſpecial Wait to remove the reſidue of the Reco2d, and another 
Wait to the Court to — upon the whole Recoꝛd which is 
now in Court, which is a ſpecial Tit upon our caſe; and all that 
is removed is but one Recoꝛd, and all being removed, we cannot 
have any other TUut', and lo is nat infinite. And at another day 
being moved again, Coke ſaid, the (dit which is now brought, 18 
but a Wait ot diminution which ought to iſſue out of this Court, 
fo2 this is the At of diminution tnFicz Herbert. 25. and the Plain⸗ 
tiffafter a ſcire facias ad audiendum errores, ſhall not have a Tait of 
diminution, fo2 he is toſee that the Reco2d be full befo2e he ſueth 
his ſcire facias Upon it, andthe Defendant after in nullo eſt erratum 
pleaded, ſhall not alledge diminutton as the books are; and then 
it ſhall be a greatmilchief if the Oefendant ſhall have no means 
to alledge diminution, that yet the Plaintiff by his own ac ſhall 
have it by diſcontinuing his — Erro2, and a Unt of dimt- 

2 


nutlon 


(37) 


(38) 


_— Ter. Mich: Triceſs. primo & Tricels. ſecundo 


( 


2 


3 


3 


9) 


0) 


nution ought to be awarded out of the Court where the Recozd 
is, and not out of Chancery, Tanfield, a Wait of diminution 
doth alledge a certain parceli of the Reco2d which is not certified; 
but here no part in certain is aliedged, but generally reſiduum re- 
cordi ; and theretoꝛe it is nota Wat of diminution ; but admit- 
ting it be not well removed, yet is it not material, fo2 being here 
it is to be examined by the Court as it an enditementbe errone- 
oully removed, yet being in Court, it ſhall be pꝛoceeded upon, 
7 Ed: 4. 22, 9 Ed. 4. 32. The Court ex officio in ſome caſes ought to 
award a Wait of diminution, where the party is eſtopped⸗ And 
all the Juſtices held that this is but a Tat of diminution, fo? it 
is the ſame Wait that is in Liz, and diminution cannot now be 
alledged, as 22Ed. 4. and other books are, and this being awar⸗ 
ded out of Chancery cannot be a warrant to this Court; and ſo 
this Court cannot p2oceed upon it, no2 is to regard it being 
bꝛought hither without warrant, viz. by a Tt which is void, and 
ſo cannot examine Erro2s upon it; but when ſuch Tait is to be 
awarded, and there is Erroꝛ in it, and the Keco2d is by it remo- 
ved, it is otherwiſe, as 9 H. 6. 4. but becauſe the party had not ap⸗ 
peared, they commanded he ſhould appear; and then plead 02 
n and they would make a rule in it. v. poſtea Trin. 34 
KR. placito 2. 


Sweeper verſus Randal, Trin. 30. Eliz, Rot. 770, 


Rs fo2 taking his Cone : upon not guilty pleaded, the 
Jury found that J. Gilbert let the Land to the-JItarntiffat will, 
and afterward he agreed with JG. ad ſurſumreddendum the Land and 
his Intereſt in it to him, and that he entred and let it to the Oe- 
fendants who took the Cozne ; the queſtion, if this was a ſurren- 
der ( lagree to furrender my Land) If it impoꝛts an Act to be done in 
futuro 0211 the pꝛelent time. Gawdy, this can be no ſurrender but 
a relinquiſhing of his Eſtate, if theſe woꝛds be any thing; fo2 Te- 
nant at CUill cannot ſurrender no moꝛe then he can grant, but he 
conceived it was an Act to be done in futuro. Wray, if J agree to let 
my Land, this is na Leale , nomozc ſhall this be a relinquiſhing 
of his Eſtate. Shute agreed with them. Clench, it ſeemeth the 
intent of the party was to relinquiſh the Eſtate at the time of the 
ſpeaking, foꝛ otherwiſe the woꝛds were void, foꝛ he may leave it 
at any time. Gawdy, if his intent was ſo, the Jury ſhould have 
found it expꝛeſiy, but they had not done fo; and the Plaintiff had 
Judgement. 


Davies verſus Thomas. 


* upon a Bond, the condition was to ſecure him harmleſs 

againſt J. S. in an Action foꝛ fifty thzee pounds, fo2 which he 
was Bail foꝛ him, the Defendant pleads he had paid to J. S. twen⸗ 
ty pound in ſatisfaction of the fifty thꝛee pound, and ſo he kept him 
harmleſs; but fo2 that the JPlatntiff might be damnified befoz2e the 
payment, to which he doth not anſwer, the plea was held ill, and 
the Plaintiff had juugement, v. 38. H. 6. 73. 


Babington 
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Babington verſus Babington. 


Ebt. The Defendant pleads a fo2raign Attachment in London, 
which was after appearance and pending the Action, and af. 

ter adviſement, it was ruled to be no good plea; but no cauſe was 
ſhewn, and the Defendant had a day to plead peremptozy, oꝛ a 
nihil dicit to be entred, Wray ſaid, this will be a pꝛeſident toꝛ the time 


to come. 


Landydale verſus Cheyney, Hill, 31, Eli z. rot. 638. 


1 The cale was; Tenant fo2 life made a Leaſe foꝛ years, 

the Leſſee by Jndenture, grants, bargains, and ſells all his 
eſtate, to have and to hold in tam amplis modo & forma, ag he ought 
to hold it; Leſſee fo2 lie dieth , he in the reverſion enters, and 
the Bargainee bzought a Wait of Covenant againſt the Bar- 
gainoꝛ. Godfrey argued that the action did not lye, fo2 here is no 
garranty in Deed oz in Law, but onely a rome 02 aſs!gn- 
ment of his Intereſt, which doth not imply any arranty ; and 
if there be any (Uarranty, yet the Action lieth not, fo2 the Co- 
venant doth determine with the Eſtate; and ſo is 32H. 6. 32. 9 Eliz: 
Dyer 257. (0 if Tenant in Tayle makes a Leaſe fo2 years, and 
dieth without Jſſue, the (Covenant doth determine with the 
Eſtate, And of that opinion was the Court, and VVray laid it 
was a ſtrong caſe. And becauſe none came of the Plaintiffs 
part, it was adjudged fo2 the Detendant. 


Etnam verſus Tottam, 


Dube upon a ſingle Obligation of Thirty pound; the Deken⸗ 
dant pleaded payment of Thoee pound pendente billa, and de⸗ 
mands Judgement of the Bill ; but becauſe he pleaded it without 
any ſpecialty, the Plaintiſt had Judgement. 


Benington verſus Benington, 


— fo2 entring into his Houſe and Land : the Defendant 
pleaded it was the Freehold of Joane Benington, and he enttred 
as her ler vant, and by her Commandement, and the Jfſue was, if 
it were her Freehold oꝛ not. And the Jury found it was the Free- 
hold of the Plaintiff fo2 two parts, and the Franktenement of the 
laid Joane fo2 the third part: and the queſtion was, if the Plaintiff 
ſhould have Judgement upon this verdict. And the Court held 
clearly he could not; fo2 although the iſſue is found againſt the 
Defendant, viz. That all was not the Freehold of J. R. Pet it ap- 
pearing a Tenancy in Common, ſo that the Plaintiff cannot 
maintain this Action, Judgement chall be given againſt him, and 
it was adjudged fo2 the Defendant. 


" The 


(41) 


(42) 


(43)- 


(44) 
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(45) 


(46) 


(47) 


(48) 


The Lord Stafford againſt Thynne. 


Por upon a Judgement in an alsiſe, and alsigned one Erroꝛ in 
fait, viz, that the Land lay in D. in the County of Monmouth, and 
not in the County ot Salop, where the Alsiſe was taken: and upon 
this iſſue was joyned, and at the Niſi prius the Loꝛd stafford was non 
ſuite, and this was now returned. And Coventry pꝛaled they might 
have Execution in the aſsiſe, and that Judgement might be atfir: 
med ; fo2 he being nonſute foꝛ one Erroꝛ, this is a nonſuite in the 
whole Wait of Erroz. Wray, if there be Crro2 in the Reco2d, we 
cannot affirme it, but it ſhall remain as it is, and we will ad⸗ 


viſe, 
Procter verſus Tayler, 


EE reverſe an outlary which was ſued againſt him fo2 coſts; 
the firſt Erro2 that ten ſhillings was awarded to the Oekendant 
upon nonluit pro damnis ſuis, whereas it ſhould be pro miſis & cuſtagiis 
ſuis, and this was held to be Erro. 2. Erro2, That the Sheriff 
did not return the day when one of the Counties was held, as 

e ought, fo2 it ought to appear to the Court when every County 

as held, that it may appear there were ſo many dayes between 
every County Court, as is appointed by the Statute , and fo2 
theſe cauſes the judgement was reverſed, 


Silbury verſus Bird, Hill, 31, Eliz, Rot, 120, 


Rror tUPon a Judgement given in Colcheſter. 1. Erro2 that the 

Crit of Droic cloſe was Directed, Ballivis villx de Colcheſter, where: 
az it ſhould be Ballivis ſuis, fo2 they are the Queens Baylies; and 
it is not ſenſible that it ſhould be directed, Ballivis villz. Coke, all the 
koꝛms of the TUaits are ſo, and it is therekoꝛe good. 2. Erroz, the 
Action is bzought againſt an Inkant, who appears byhis Guardian, 
and no Warrant appeareth fo2 it; fo2 the Entry in ſuch cale ts, 
quod talis admiſſus eſt per curiam. 3. H. 6. 12. Fitz. N. Br. 27. l. 16H. 7. 5. Coke, 
this is Erro? in fair, and in the Common Bench the Entrie is 
per cuſtodem admiſſum, & c. And a ſpecial — kept ot it in a Roll, 
and ſo perhaps is kept in Colchefter. Wray, this is no Erroꝛ in fair, 
but in the Recoꝛd. Gawdy, the Guardian ought alwates to be ad⸗ 
mitted per curiam, 2 Mar. Dy. 104. 


Appleton verſus Burr,Paſch, 31,Eliz, Rot. 248, 


ou — a Judgement in an Action upon the Caſe, in C. Banco: 
the Plaintiff counts that he had lued T. B. and had a proceſs to 
arreſt him, directed to the Dekendant, being Sheriff of Eſſex; and 
thereuponhe ſent his Warrant to the Bayliffs of the Franchile 
of S. to take him; who arreſted him, and delivered him to his 
Deputy ; and he ſuffered him to go at large, and had not his 
bony at the day of the return, inamiſsionis debiti ſai periculum. Foſter 
alsigned divers Erroꝛs. I. Ie doth not alledge he — 
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to him within the County, and then the Sheriff had not cauſe to 
detain him. 2. Pe doth not alledge he let him at large without 
ſuret ies, toꝛ he ought to take lureties of him, if offered. 3. Pe 
alledges he had not his body at the day, and perhaps he appeared 
of himſelf, and then the Plaintiff hath no prejudice; 4. Foꝛ that 
he ſaith, in amiſſionis debiti periculum, which is not material, if he 
loſeth it not indeed. Godfrey argued cont* blit the Court gave no 
opinion, ſed adjournatur. 


Hawes verſus Cony, Int. Trin. 28. Eliz, Rot, 1010, 


Reſpaſs fo; b2eaking his cloſe in Thurkell: upon not Guilty plea⸗ 

Dev, the Jury found a ſpectal verdict, J. Smich had Jflue, Tho, 
smith, and R. Smith, and that Tho. Smith was ſeiſed of a Poute, and 
Seaven Acres of Land in Thurkell for life, reverſion in Fee, to 
R. his B2other, and that the ſaid R. was ſeiſed in poſſeision of 
Foꝛty Acres of Land in poſleſston in Norton in the ſame County, 
and that R made his Till, and by it deviſed all his Free and 
Copyhoid Land to his Executoꝛs to2 perfozmance of his Will , 
and the Will of J. S. his father, in which were divers Legacies 
given, To have and to hold to them and every of them, and that 
they ſhould take the p2ofits of it fo2 Ten years, to the ule of his 
Mill, and that atterwardhis Executoꝛs oz one of them ſhould 
ſell the Land, and diſtribute the mony in perkonnance of the ſai 
Till, and dieth. Tho. the B2other being Tenant fo? life dieth 
within halt a year after him. The Executoꝛs enter into the Land 
in N. but not in T. and occupied them fo2 Ten years, and after 
enter into the Land inT. andſell all the Land in T. and N. where- 
upon the Hetre of Robert the Deviſo2 enters into the Land in T. 
and the queſtion was it his entry were lawful. Cooper argued fo2 
the defendant, that by the woꝛd and intention of the Tull, they 
had no Authozity to tell the Land in reverſion, fo2 the woꝛd that 
they ſhall take the p2ofits fo? Ten years, ſhew his intent onely 
fo2 the Land in poſſeſsion, of which p2ofit may be taken, Coke, 
contra, the p2ofits ſhall be intended ſuch p2ofits as he may take of 
a reverſion; and is like the caſe, 34 H. 6 6. a deviſe was of all his 
Tenements in manibus ſuis exiſtentibus , the reverſion ſhall pals ; 
and cited the caſe, 39 Ed. 3. 27. fo2 the expoſition of woꝛds in the 
Kings grant; Gawdy, the Reverſion is not deviſed, fo2 no p2ofit 
of it; but all the other Juſtices contra: fo2 the intent of the de vile 
was to perfo2me the two CAills, and to pay Debts, #c. and per- 
haps the Land in poſſeſsfon was not ſufficient ; And Wray ſatd, the 
wo2d (all) pertwaded him much, that his intent was ſo ; and the 
wo2ds to have and to hold, and the wo2ds to take the p2ofits, are of 
one ſence, fo2 he cannot hold but by taking the p2ofits; and here 
are two Wills to be perfozmed, and therefo2e the demie ſhail be 
taken in the moſt liberal manner, fo2 the perfozmance of them. 
But if it had been found that the Land in poſſeſston was ſuküci⸗ 
2 £0 perfowne them, this might peradventure have altered the 

Ar. 


Dove 


—_—Q — — 
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(49) 


Dove verſus Williot. 


128 Upon ſpecial verdict the Caſe was this. Tenant fo? 
lite, the Remainder in Fee of a Copyhold, he in the Remain- 
der maketh a Leaſe by parcel ; Tenant fo2 lite and he in the 
Remainder joyn in a Surrender tothe uſe of him in the Remain: 
der in Fee; the queſtion was, ik this were a good Leaſe, and ſhould 
take effect in the life of the Tenant fo2 life, And it was held by 
Gawdy, Clench, and Wray, that it ſhould, foz the Leale is good a- 
gainſt him in the Remainder, and by the Surrender of the Te- 
nant fo? life to the uſe of him in the Kemainder, his Eſtate is 
D20wned in the Fee, and as it were extina, and cannot hinder the 
Leaſe to have operation; and is all one as if he were dead, and 
being all in one hand, cannot have any p2iviledge ſevered from the 
inheritance ; as it he inthe Remainder grants a Rent charge; and 
after the Tenant to2 life doth Surrender, the Rent ſhall com- 
mence p2eſently. But Gawdy ſaid, if a Leaſe be made fo2 two 
years , and after the Leſſoꝛ let the Land by Parol to another fo2 
four years, this 1s but a Leaſe fo2 two years, although the firſt 
Lefſee Surrenders, fo2 he had no power to contra fo2 the two 
firſt ycars at the beginning; but otherwiſe it is when the Eſtate is 
determinable upon an incertainty. Plo. Comment. Smith and Stapletons 


caſe, 


Knowles verſus Palmer, 


De Caſe was moved by Atkinſon, that in Debt after Judge: 

ment, the party pꝛaied an Execution by Elegit, which being gran- 
ted the Sheriff doth return, that he hath divided the Land by 
Dath, cc. but he could not make Execution, fo2 the Land was 
extended upon a to2zmer Statute, and thereupon the Plaintiff 
pꝛales a Capias ad fatisfaciendum, und had it; and thereupon Arkinſon 
pꝛaied a ſuperſedeas, becatiſe a Capias is not to be awarded after an 
Elegit, eſpecially it the Sheriff return he hath Lands, but if the 
return were Nihit, it were mo2e doubttul, fo2 when the Plaintiff 
hath elected the higheſt execution, and the Defendant hath Land 
which may be delivered, he cannot reſo2t to a lower execution. 
Gawdy Juſtice, he may have Erecution by Capias, fo2 this 1s the 
higheſt execution, which cannot be, fo2 it concerneth the body, and 
the difference is, that after a Capias he cannot have an Elegir, no2 0- 
ther Execution; but after an Hegit, if he be not ſatisfied, he may 
have a Capias, and ſo is the better opinion of the Books. 17 Ed. 4. 4. 
21 H. 7. 19. 31 Ed. 3. proceſs 52. 5 Ed. 4. Br. Execution 93. and the 
Statute which giveth the Elegic doth not reſtrain the Execution at 
the Common Law. And the other Juſtices ſeemed to agree with 
him, but they would adviſe, Afterwards Knowles being taken by 
Capias, he prateD remedy upon it, but all the Juſtices held it well 
awarded, and they couldnot help him ; although his caſe inequity, 


as it was opencd, deſerved favour. 
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Weeks verſus Holmes & Uxorem, 


Ebt againſt them fo2 certain Barrels of Beer ſold to the eme, 

Dum ſola fuir, they both waged their Law; and this Term 
both Baron and Feme did ſwear , accozding to the fozm of the 
Dath, Quod Nota, The Baron did ſwear fo2 the Debt of the 


Feme, 
Parkins verſ#s Hinde, Trin. 30. Rot. 418. 


Rohibicion f02 ſuing fo: Tithes of Land in Babington, the caſe 
was. The Parſon of Babington, 29H. 8. did Leaſe all his Glebe 
Land to Mills fo? Minety nine years rendzing thirteen ſhillings four 
pence of Kent, fo2 all eracions and demands. And now his luc⸗ 
ceſſo2 ſued fo: Tithes of the Land, being the Glebe Land, and 
upon it the Plaintiff ſued a ꝛohibition. Godtry moved, that the 
20hibition lieth, becaule the Land was let rendung Rent, and 
it is fo2 all Eracions and Demands ; and by that he bars himſelf 
and ſucceſſo2s of all Tithes. But all the Ju ices contra; fo? Wray 
ſaid, the Parſon ſhall have Tithes againſt his Leſſee, and the 
woꝛds here ſhall be no diſcharge; fo2 theſe Tithes ariſe and ac- 
crue after, and are things iſſuing out of the Land, but collateral 
and due jure divino; and —— cannot be diſcharged but by ſpe⸗ 
cial woꝛds: But if the woꝛds had been, as well fo2 Tithes'grow- 
ing and ariſing upon the Land, as fo2 other demands, then per⸗ 
adventure it had been a good diſcharge. But as the caſe is] it 


cannot be intended by any woꝛds, that he reſerved the Rent f62 


Tithes : And ſo Gawdy Juſtice did conceive, eſpectally as the caſe 


here is, the Leaſe being of twenty four acres of Land, and onely 


thirteen ſhillings four pence reſerved; and afterwards, the ſame 
day, they granted a Conſultation, but they ſaid, that the words 
ſhall diſcharge the Leſſee of all Rents and ervices, but nat of 
ſuit at Court, oꝛ ſuch things as are not then in demand, 


11 Co. 13. 
Mannings verſus Townſend, Trin. 31. Rot. 136. 


Ebt upon an Obligation, dated 1 May, 27 Eliz. The Defendant 

pleaded, that he was bound in this Obligation Simul cum Rich. 
Gotts, to whom the Plaintiff had releaſed all Actions and De⸗ 
mands, the ſaid firſt of May. The Plaintiff by Replication ſhewed, 
That after the Dbilgation ſealed hy Gotts, he releaſed to him; 
and afterward, viz. The ſame day the Plaintiff ſealed the Bond, 
Abſque hoc. quod tenetur ſimul cum Gotts. And upon this it was de- 
murred in Law: And it was clearly held, that this Releaſe doth 
not diſcharge the Defendant ; but they held the Traverſe to be 
ill, becauſe Gorts was bound with the Defendant; but becauſe 
the Defendant had not taken advantage of it, toſhew it upon 
Demurrer, and had confeſſed the matter in fic alledged by 
Plaintiff, it was adjudged, that the Jlaintiff ſhall recover, if 
nothing be ſhewn to the contrary within two days. = 


P Bugberd 


(51) 


(52) 


(53) 


Ter. Mich. T rice{s:mo primo & triceſs. ſecundo 


(I) 


Bugberd verſus Dominam Reginam, Hill, 3 1. Rot, 4, or 48, 


Rror of a Judgment ina Quare impedit fo2 the Queen, fo2 the 
Church of Rettington in Eſſex; Erro2 aſgigned, that the Judg: 
ment, that the Queen ſhall pzeſent, and recover fo2 the value of 
the Ehurch fo halt a veat: Fenner Serjeant, the Queen is not by 
the Common Law tv recover damages, no2 any other perſon; 
andthe Statute of Weſt. 2.c.5. giveth no damages, but where the 
party is hindꝛed of ]Izeſentment, which the Queen 1s nat in this 
caſe, when ſhe pꝛelenteth by her Pꝛerogative; as in this caſe, 
where ſhe p2eſenteth by reaſon of Lapſe. 14 Ed. 3. Quare impedit. 54. 
3 H. 6. Damages 17. And he had eren ver pꝛeſidents, viz. Paſc. 
7 H. 5. Rot. 442. and 2 H. 6. Rot. 404. 9 H. 6. Rot. 3 16. where no damages 
are given; and the caſe of 7 Eliz. Dyer 236. is but a Curia adviſare vult. 
And the Statute cannot be intended to give damages, but onely 
to the true Patron, and not to the Queen, which claims onely by 
Pꝛerogative. Gawdy, The Queen ſhall not recover double dam⸗ 
ages, fo2 the Queen cannot loſe her Pꝛeſentment; but ſingle 
damages is onely fo2 the Tort in the Pꝛelentment; and this the 
Queen ſhall have, as any other perſon : and the caſe of 13 Edw. z. 
uare impedit 181. WAS neer the time of the making the Statute, 
and they beſt intended the _— of the jParliament. And al- 
thou —— now are otherwiſe, it may be that the King did 
not regard damages, 02 were never demanded. Wray, contra. It 
Ahern that when one part of the Statute will not lerve fo2 the 
ueen, and ſhe is out of it, that it ſhall be conſtrued ſhe ſhall 
have benefit of another part of the Statute. And although the 
caſe of 13 Edw. 1. is (0, yet divers Books ſince that, in the time 
of Edw. z. & Hen. 6, und ſince are, That the Ring ſhall not have 
damages, and the Books and ]2eſidents being ſo till 7 Elz. Jt is 
fit to adjudge the caſe accoꝛding to them. Clenchagreed. And after- 
wards, Trin. 32 Elz. Wray fatd he had conferred with Anderſon, Man- 
wood, Periam, and Walmſly, and all (except Periam) agreed, That no 
damages were to be given; and afterwards fo? that cauſe the 
Judgment was reverſed. v. 6 Co. Boſwel's caſe, fol. 5 l. 


Termino Michaelis, 31 & 32 Eliz, in Communi Banco, 
Anneſly verſus Johnſon, 


2 after a ſecond Deliverance, Return was awarded to 
Johnſon ; und Averia elongata being returned, a TWithernam 
was awarded of the Cattle of the ]laintiff, and afterwards the 
Plaintiff cometh and ſatisfieth the Defendant his damages, and 
Rae a Wait of Reffitution of his Cattle, Fleerwood. Cattle 

en in TWithernam, are not repleviſable ; fo2 how then ſhall 
the party be ſatisfied foꝛ the meat of the Cattle. Curia, they are 
not repleviſable without doubt ; but upon ſatisfaction he thall have 
a Wait df -Reffitution of the Cattle, and ſo is the courſe, which 
all the Clerks did agree: And as to the food, he hath the occupa- 
tion of the Cattle, and it is reaſon he ſhould finde them meat fo2 
it: And the Aut was granted. v. 16 Hs. Returne de Avers 2. 


Goſtwick 


'EL 1ZABETH E, in Communi Banco. 


Goſtwick's Caſe, 


A Leaſe was made to two fo2 years, upon condition, that they 
A no? either of them, ſhall alien any part of the Land; without 
aſſent of the Leſſo2 they make Partition, and one alieneth his 
part, This is a Foxeiture of the whole. 


The Low releaſeth and grants his Seignioꝛy to the Dugband, 
who is ſeiſed of the Tenancy in right of his Wife, to him and 
his heirs; the Pugband dieth, and his heir diftratns fo2 the Rent 
upon the Lands. Anderſon and the Court held, that it ſhall inure as 
a grant, which is moſt beneficial to the Grantee, and it is agree- 
ing ma * intent of the Deed, that the Hus band and his Heirs 

all have it. 


Quare Impedit. The Qlieen having the Advowſon of the Uicaridge 
- of B. grants the Utcaridge to J. S. The queſtion was if the Ad- 
vowſon paſſeth: Fenner argued it ſhould paſs, Puckering, contra, And 
all the Juſtices held it ſhall nor paſs; fo2 by the Queens grant 
nothing ſhall pals, but what ſhe intends topaſs ; and the Cica- 
ridge is another thing then the Advawſon, and every thing muſt 
paſs by its pꝛoper name: And it ſhall not paſs inthe Cale of a 
common perſon, | 


Nota. By Anderſon and Walmſly, Adminiſtration committed may 
be revoked,uotwithſtanding the Statute of 2x H.8. And lo it hath 
been often uſed, Windham and Periam doubted, 


Rookwood's Caſe, 


Ookwood having iſſue thꝛee ſons, had an intent to charge his 

Land with four pound per anaum to each of his two yongeſt 
ſons fo2 their lives; but the eldeſt ſon Deſired him not to charge 
the Land, and p2omiſed to pay to them duly the four pound per 
annum; tu which, the two yonger ſons beingp2eſent, agreed, and 
he pꝛomiſed to them to pay it: And fo2 not payment after the 
death of the Father, they bzought an Aſſumpſit; and the whole 
Court held clearly, that it was well bzought, and that it was a 
_  — -_ fo2 otherwiſe his Land had been charged with 


Hambledon verſus Hambledon, 


A Deviſe was to thzee, and that the Surdivoz ſhall be each 
others heir; it was adjudged,that they were all Joyntenants : 
And lo is the meaning of the (ill. 


Criſpes Caſe, Trin, 31 Eliz, Rot, 1636, 
Uare Impedit, and declares of a grant of the next Avoidance; 


the Dekendant demanded Dyer of the Deed, and the Plain. 


(3) 


(4) 


(5): 


(6) 


(7) 


- (8) 
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(9) 


{ 10) 


(1) 


tiff ſheweth a Letter waitten to his Father by the Patron, in which 
he wiit he had given him the nert Avoidance : And upon this it 
was demurred, and ruled clearly without argument againſt the 
Ilaintiff ; fo2 it was a meer mockery, and rhe grant cannot be 
ithout Deed. 


Gillam's Caſe, 


E Jectione Firmz. Ag Erecuto? to2 ejecting him aut of his Ferme 
& bona ſua ibidem cepit, &c. And atter derdid, tound foꝛ the 
Plaintiff ; it was alledged, that Bona ſua, &c. ſhatt be intended his 
own goods, and not the Teſtatoꝛs, Curia contra. 


Pemberton verſus Cony, 


S. makes an Jukant of the age of four years his Executoꝛ, and 

* Doth by his will pon that J. D. during the nonage of the 

Inkant, ſhall have the diſpoſition of his goods. Debt ſhall be 

2 againſt J. D. during the Jnfancy ; to2 he is executoꝛ during 
me. 


Termino Michaelis, 31 & 32 Eliz, in Scaccario, 
George Ognell verſus Paſton, 


Dei The Caſe was, Francis Woodhouſe was bound in a Recog- 
niſance in Chancery to Ognell, which being fozteited, Ognell lu⸗ 
eth two Scire facias againſt him, and both were returned mil; and 
thereupon had Judgment to recover his debt, and thereupon he 
ſueth out a Levari f:cias, which was returned nibil , and thereupon 
he lueth a Cap. ad fatistaciendum diteſted to the Oetendant, Sheriff 
of Norfolk; the ſaid Woodhouſe being then in pꝛiſon foꝛ ſutpition of 
Felony, and the Defendant doth arreſt him upon it; and after 
Woodhouſe was arraigned and found guilty; and afterwards be- 
ing diſcharged of the Felony, the Oetendant ſuffers him to goat 
large. Ognell bꝛought Debt upon the eſcape; the Oefendant pleads 
the conviction of Felony, and all the matter, cc. And upon this 
the Plaintiff demurs. I. Queſtion, ik a Capias ad ſatisfaciendum 
lieth upon a Recogniſance in Chancezy, a Scire facias'being return- 
ed uponit. 2. Queſtion, Admitting a Capias was not grantable, 
if it be void, o2 onely erroneous ; [0 as the party muſt avoid it 
by Audita querela, 02 err02. 3, Queſtion, If Woodbouſe being in pt- 
ſon fo2 Felony, i the Execution was well ſerved upon him. And 
this Term it was argued oy the Barons; and as to the third point 
they all reſolved, and the Council of the other party did not mu 

info:ce the contrary, That Execution was well ſerved upon him; 
ip2 although his body was at the Queens pleaſure, yet he ſhall not 
take advantage of his own To2t ; (no more ſhall the Sheriff) but 
he ſhall anſwer the Action 02 Execution of a common perſon. And 
as to the fitſt point, all the Barons were of opinion, that the ꝛo⸗ 
ces was well awarded and maintatnable by the Law; fo? it being 
a Debt of Recozd, it is not reaſon, but his body ſhould be liable 
to Execution upon it, as to a common Obligation; and this Capi- 
as[S not by the Statute of Weſt. 2. cap. 45. 0? 25 Edw. 3. but by the 
courſe of the Common Law, and the courſe of the Chancery, and 
Pꝛeũdents 


ExIzABETHx, in Scaccario. 
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Pꝛeſidents are uſual there after Scire facias; and their courſes are 
3 maintained as of other Courts. 2. Queſtion, admitting te 
Capias lay nat, pet it is not void, but erroneous : And this 


eriff thall not diſpute, no2 take advantage of it; fo2 it was a 
— Warrant to the Short to take him, and falſe 
lieth not againſt him, 9Edw. 4. 13. 21 Edw 4.23. 36H.6.32. And it 
ſhall always be a 1 Execution, until the [nity it by 
Erroꝛ; and by all Plaintiff had 


eir aſlent, the Plaintiff 


—_ — 


(1) 


(2) 


Termino Hillarii, 
Triceſsimo ſecundo ELIZABETH #, 


in Banco Reginæ. 


Venard verſus Wotton, 


„ Ction fo theſe wo2DS , viz. You have falſly forged 
your Fathers hand, and thereby falſly have procured 


AMY your Fathers Tenants to pay their Rents to you, due to 
your ſiſter» After Aer did fo2 the Plaintiſt, Fuller 
moved, That the wozds are not actionable, 
fo2 it is not ſhewn what thing he foꝛged; fo? 
which he is by any Law puniſhable: And here it 
may be he counterfeited his Fathers hand to a 
Letter , fo2 which he 1s not puniſhable 28 Eliz, 
Inter Brooke & Doughty. You have forged my Lord of Leiceſters hand to ſuch 
a Letter, adjudged not actionable : And ſo was the opinion of the 


Court, and Judgment fo2 the Oefendant, 
Tayler verſas Vale, Mich, 31 & 32 Eliz, Rot, 68, 


R The Caſe was upon Demurrer. Vale having a Rent:- 
charge in Fee by Indenture, which was inrolled within ſir 
moneths, giveth and granteth it to Hallin Fee, and there was no 
Attoꝛnment. (Nora, in truth the caſe was, that he fo2 a certain ſum 
of money, giveth, granteth, and ſelleth the Rent, #c. But it was 
pleaded onely, that he by Indenture Dedit & conceſſit.) And it was 
ruled without any Argument, that the Rent without Attoznment 
paſſeth not, being onely by way of grant, and noc of bargain and 
ſale, although the Deed was inrolled. But Wray ſaid, That if by 
Indenture, in conſideration of a certain ſum of money Dedit & 
conceſſit, and the Deed is inrolled, this ſhall paſs the Rent with: 
out Attoznment, though there be no wo2ds of bargain and ſale; 


And the Plaintiff had Judgment. 
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Willis 


—_ — — 


— 
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Willis vcrſus Jermin, Hill, 3 1 Eliz. Rot. 674. 


(3) 


be 
al Uer- 
be found, 
ded At | vertue of 
TUarrant he delivered it upon the Land, it ſhall be intended 
= it duly. Fifthly, Jt is found that they demanded t 
ent at the Chapter hanſe, where the demand ſhould be upon 
Land. Sed non allocatur, fo2 the demand at the place where it is 
payable, is ſufficient, and the Plaintiff had Judgment, 


Smith verſas Hellier and Clerke, Trin. 31, Rot,880, 


Pn immiſonment in Middleſex. The Defendant pleads that (4) 
Lynne is an ancient Utllage, and in that in it Uſicacum eſta tem- 
pore quo, &c. to chuſe a Majo every year, and that the Majoꝛ fo2 
all the time, #c. was Cuſtos Gaolz there ; and ſheweth, that a 
Plaint was entred inthe Court there againſt hel kiff; fo2 
which he was committed by the Majoꝛ to the Haol there, abſque 
hoc, that they are guilty of the impuſomnent in Middirſex : — 


(5) 


Termino Michaelis, Triceſsimo ſecundo 


—ö—ö—ꝛ— — —— Oo ñ ͤ«. — 


which the Plaintiff demurs, Tanfield fo2 the JIlaintiff, the Bar 
is not good; firſt, Becauſe the JÞ2eſcription 1s, that to? all the 
ſaid time, c. The Majoꝛs had been Keepers of the Gaol, which 
was no good pleading of the Cuſtom; fo2 he ought to ſay, Uſiratum 
eſt, &c. Secondly, The Majoꝛ cannot commit one to himſelt; 
fo2 there ought to be one to commit, and another to receive, and 
not to be both one perſon, Thirdly, Pe doth not p2eſcribe to have 
a Gaol there, noꝛ ſheweth not there was a Gaol there; and it may 
be, that he may make Ys Gaol where he plealeth, and then the 
Plea ſhould be, Commiſſus cuſtodiæ Majoris, and not to the Gaol; o2 
the Pꝛeſcription ſhould be, That the Maſoz, ac. was Cultos of all 
paloners, and not Cuſtos Gaolæ. Fourthiy, Pe traverſcth abſque 

oc, that he was guilty in Middleſex, which is not good; fo2 he can- 
not traverſe the place, but generally, fo2 the Octendant cannot 
ſtreighten the Plaintiff to a place. Fifthly, The Oefendant 
juſtitytng between the 28 day ot September, and the 14 of October, at 
which day he was removed by Habeas corpus, andſhew, that the 29 
day of September Hellier was choſen Majv2, but do not anſwer to 
the time of the day of 29 September, befoze which he wiis choſen 
Majoz; fo2 it may be, he impꝛiſoned him the lame day betoze he 
was choſen Majoꝛ, which is not anſwered, Coke fo2 the Defendant; 
the Bax is good, notwithſtanding the Exceptions. Te the firſt, 
it is once alledged, that Uſicatum eſt to chuſe a 111 cc. then Uſira- 
tum eſt ſhall be referred to every part of the Pꝛelcription, and 
need not reiterate it to every part. Secondly, The courſe of all 
ny nn is, that the Yao? which is the Judge, 1s Gaoler 
allo: So the Sheriffs of London, thep have a Court in the Guild 
hal, and are Officers and Gaolers to it. 8 He need not 
pꝛeſcribe in the Gaol ; fo2 it is incident to a Court to have a 
Gaol, as a Court of ]ypowders to.a Fair; alſo a Gaol is not in a 
place certain, but goeth with the perſon of the Gaoler. To the 
fourth, the Traverle is good: Fe2 if he Traverſe generally, the 
juſtification ina place certain ſhall be waved, which is material 
as this caſe is, and ſhall not be infoꝛced to it, where it is local; and 
in Cover's Caſe, it was adjudged in Falſe impriſonment, he juſtifies as 
Conſtable in Suſſex, abſque hoc, that he is guilty in Middleſex, and a- 
warded good. So in Lovels caſe in Treſpaſs, foz taking his hozſe 
in Cambridge, he juſtifies foꝛ Damage-feaſant in Eſſex, abſque hoc, thut 
he was guilty in Cambridge, and it was good by award. To the 
fifth, upon which it was much relied, he anſwered, That it ſhall 
be intended a Juſtification foꝛ the whole day, fo2 there ſhall be no 
diviſion of a day: And if he impꝛiſoned him be foꝛe he was Bajo, 
the Prone muſt ſhewtit ; fo2 prima facie, it ſhall be intended to go 
to the whole day, 15 Edw. 4. 22. 9 Edw. 4. And of the ſame opinion 
—_— Court in omnibus, and it was avjudged fo2 the De- 
endants, 


* 


Kimerſly verſus Cooper, Trin. 31 Eliz, Rot, 768. 


A Team wems. The Plaintiff declares, that whereas by the 
Cuſtom of London, the Majoꝛ, Reco2der, and Aldermen of 
London being Juſtices of the Peace, had uſed to take the Depoſi- 


tions and Examinations of any perſon p2oduced befoze them in 


Perpetuam rei memoriam, and to keep the (aid Depoſitions upon — 
; co; 
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coꝛd in the Court of the Guildhall, co be given in evidence to a 
Jury foꝛ the better knowledge of the truth between any perſons ; 
and that whereas he was examined and fwo2n betoze Sit George 
Bond, Majoꝛ of London, being then and there a Juſtice of Peace, 
as a witneſs on the behalf of Ed. Sta. and made ſuch oath, ec. The 
Detendant ſatd, that he had faiſly ſwo2n in the ſald Dath, Innuendo 
the Dath there taken in fon afozeſard, #c, to his damages, xc. 
the Defendant pleaded, That the Plaintiff was not ſwomnbefoze 
the ſatd G. B. modo & forma prour, &c. And Upon this it was demur⸗ 
ted in Law. 1. The Traverſe cannot be taken; fo2 the alledging 
of the Dath is but conveyance to the Action, and ſo is not tra- 
verſable : And ik he never took ſuch Dath, yet it is a great ſlander. 
2. This Plea amounts to a General iſſue, and ſo is not good. 
Harris of Lincolns-Inn, contra : That the Declaration is not good; 
fo2 the foꝛce of it is, that the Majoꝛ had uſed to take the Dath, #c. 
And if he had not Authozity, it is no moꝛe then if the Plaintiff 
had taken a voluntary Dath; in which to2 ſaying he is toz\womn, 
is not actionable. And the cuſtom to warrant him to take the 
Dath, is not well alledged; fo2 he ought to alledge, that the City 
is an ancient City;fo2 otherwiſe he cannot p2eſcribe in it. 2 E454 
12 Edw.4.8. 22H. 6. Preſcription 47. And the Traverſe is good, to2 
it is not the conveyance, but the pꝛincipal ſubſtance of the Action 
and without it the Action is not maintainable, and lo is traver: 
able, 34 H.6. 22. 13 Edw.4.4. 26H.8. B. Action ſur Caſe. 103. 14H.4.30. 
Gawdy, TUhere the conveyance to the Action is that which doth 
entitle the Plaintiff to the Action, it may well be traverſed, if 
the Defendant cannot wage his Law, otherwiſe where he may 
wage his Law; 8 H.6.5. 22 Edw.4.29. 7 Edw.3.54. 31H.6. 10. 26H. 
Br. Traverſe, 5 H.7.3. But pꝛincipally foꝛ the firſt fault, that he al- 
ledgeth not, that it is an ancient City, the Declaration is not 
good. And of the ſame opinion were the other Juſtices, that it is 
a thing traverſable, foꝛ the Action is grounded upon it; and it was 
then adjudged fo2 the Defendant, without further argument, 


Alexander verſus Dyer, Trin. 31 Rot. gor. 


D fo2 Rent reſerved upon a Leaſe fo2 years, and declares, 
That where he let the Land to the Defendant to2 twenty one 
years from the Feaſt of St. Michael next enſuing, rendzing Rent, 
and that the Defendant had entred the 29 day of September, and 
had occupied foꝛ one year, #c, the Defendant pleaded Nihil debet; 
and after Uerdic againſt him, it was alledged in Arreſt of Judg- 
ment, that it appeareth in the Declaration, that he had entered 
upon Michaelmas Day, which is a day befo2e His title began, and ſa 
isa Diſſeiſin, and no Rent due. Gawdy, it is clear he is a Diſſetſo2 
by his entry,and the A—_— of his term ſhall not alter his eſtate, 
7 Ew. 6. Dyer 89. Pet Debt ſieth foꝛ pꝛivity of Contract, 24 Heng. 
Dyer. Ruſhdens Caſe, And ſo was the opinion of the other Juſtices, 
and the Plaintiff had Indgment. 


3 Dod 


(6) 
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(7) 


(S) 


(9) 


(10) 


— 
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Dod verſus Coke. 


T Reſpaſs foꝛ breaking his Cloſe, called Sheeps-courſe in High-field, 
upon not guilty, the Jury found, that the place containety 
divers acres; the Plaintiff is ſeiſed of one acre in it, in which 
the Defendant had entered; and that the Defendant is ſeiſed of 
a great part of the ſaid place; and the Earl of Suſſex of another 
great part of it: And upon mation, the Court held the Aion 
well bzought ; fo2 although the Plaintiff counts of the bzeaking 
of his Cloſe, called Sheeps-courſe in High- field; yet he may aſsign 
his Treſpaſs in which place he pleaſeth: So the Uerdid is found 
fo2 the Plaintiff, and it was adjudged foꝛ him. 


Penſon verſus Hickbed, V. Antea Mich. 
31 & 32 Eliz. Placito 37. 


T He Caſe was now moved again, and two Cauſes were aſsign: 
ed, why the conſideration was not good: Firſt, it is not al- 
ledged fo2 what the money contained in the Bills was due, no2 
towhom ; andit may be they were Bills made to the Oefendant 
himſelf, and due to him, and ſo no conſideration. Secondly, This 
buying of Bills of Debt, is maintenance, and ſo no conſidera- 
tion: Fo2 the firſt, the Fuſtices held the conſideration is not well 
alledged fo? the cauſes afozeſaid 2 But fo2 the ſecond, they held it 
is not maintenance; fo? it is uſual amongſt Merchants to make 
exchange of money fo2 Bills of Debt, Ete contra. And Gawdy ſai, 
it is not maintenance to aſs1gn a Debt with a Letter of Attozney 
to ſue fo2 it, except it be aſsigned to be recovered, and the party 
to have part of it; and the Judgment was reverſed, 


The Lord Stafford againſt Thynne. 


| of a Judgment in an Alsiſe. 1. Erroꝛ, That the De. 
— mandment counts of a Diſſeiſin de Tenemento, but ſaithnot De 
Libero Tenemento ; pet it was held good, fo2 (0 much is implied. 
2, The Judgment is 1deo capiatur , and Capias pro Fine lieth not 
againſt a Baron of Parliament. 11 Hen 4. 15. 27 Hen$. 22. 29Ed. 
3. 39. 14 Eliz. Dyer 315. But it was held by the Court to be good; 
to2 it is upon a Diſſeiſin found, upon which a Fine is given by the 
Statute ; in which, no perſon being exempt, it ſhall bind a Noble: 
man as any other; and where a Fine is due, a Capias pro Fine is to be 
awarded; and foꝛ a contempt a Capiaslieth againſt a Nobleman, and 
this Fine is foꝛ the contempt to the Law, ſo is 1 Hen. 5. And the 
Judgment was affirmed, 


Lane verſus Milward, Trin. 31 Eliz. Rot. 490. 


E rien upon a Judgment in Reading upon an Aſſumpſit. I. Erto?, 
that the Venre fac* was 24 Jurator* where it ſhould be 12 Jurat- 
And this at firſt was held Erroz, but after divers ancient Pꝛeſi⸗ 
vents were ſhewn where ſuch Ven' fac“ were awarded, it was al- 
[owed to ve good foꝛ they would not Reverſe ſo many Pꝛeſidents. 
2, The gien was againſt W. q. and the Judgment was againſt 
predict Th, M. but the Court held it was but a Piſpꝛiſion of the 

erk, 


— 
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Clerk, and might be amended in Affirmance of the Judgment. 
Inv the Judgment was affirmed. gm 


Proude verſus Hawes, 


Ction f02 W02DS , That the Plaintiff was a Common Barreter , after 

Cerdict, it was alledged in Arreſt of Judgment by Egerton 
Sollicitoꝛ, That the woꝛds were not actionable; and ſo it ſeemed 
to the Court, and the Judgment was ſtaid. 


Ryles Caſe, 


A Ction f02 theſe woꝛds, That he is a couzening Knave , for that he hath 
ſold him a Chain of Copper, for a Chain of Gold; and that he is a couzen- 
ing Knave upon Record. Atkinſon moved, that the woꝛds are action- 
able, and vouched Bedfords caſe, fo2 ſaying , Thou art a couzeni 
Knave, for thou ſoldeſt a Saphire, for a Diadem; and the Action was main- 
tainable. But Wray and Gawdy concetved the woꝛds are not acti- 
onable, except it had been alledged, that he is a Goldſmith, and 
got his living by buying and — of Chains and ſuch wares, 
then peradventure the Action would tte, but not here. 

Johnſon verſus Tucke, Int, Mich, 31 & 32 Eliz, Ror. 


A SSumplir, CUhich was ſuppoſed to be in the Pariſh of St. Mary 

le Bow in London. The Defendant pleads to part Non — 
and to the other part a Releaſe in the Pariſh of St. Magnus London, 
and iſſues were joyned upon both, and one Ver'fac' awarded to 
ory both iſſues : And this was De vicinero de Bow, and found fo? the 
Plaintiff, Egerton Sollicitoꝛ moved in Arreſt of Judgment, That 
it was — fo2 the Venice ought to be of both places; fo2it 
was agreed, That the Plaintiff might have, if he pleafed, ſeve⸗ 
ral ver fac'; and might have at his election but one Ven fac , and 
he relied upon 27 Hen. 6.6. But it was moved, that it was a 
good tryal to2 the iſſue which was at Bow, and a diſcontinuance foꝛ 
the other, 11 Hen.7.5. But the opinion of the Court was, that 
in as much as the Venire fac was awarded fo2 tryal of both iſſues. 
This is a miſ:tryal in all, and cannot be good fo2 one; but in 
11 Hen,p.5. the queſtion didariſe ; fo2 that it did not appears that 
the Ver fac was awarded to try both the ifſues, and Judgment 
— * and they ſaid he might take a Venire fac de novo if he 


Ward verſus Thorne, 


AcCtion 11 fo2 calling him A Rebellious and Traiterous Knave ; 

after Qerdic fo2 the Plaintiff, it was moved in Arreft of 
Judgment, that the Action did not lie; fo2 rebellious map be up- 
on a Pꝛoclamation of Rebellion out of Chancery, o2 other 
Courts; and when Traiterous and Rebelltous are coupled toge- 
ther, they are of the ſame ſence. Curia: Fo2 the woꝛds Rebellious 
Knave, Action lieth not; but Traiterous being joyned with it, Action 
lieth; and the Plaintiff had Judgment. 


3 2 Troſs 


(II) 


(12) 


(13) 


(14) 


— 
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(14) 


Troſs verſus Michell, 


Rror of a Judgment in Excerer againft the laintiff upon a Forein 
E Attachment; Where a Stut being by Michell againſt Hore, the ſaid 
H. was returned nihil ; and it was lurmiſed, that the laid 1. had 
certain money in his hands due to Hore ; whereupon acco2ding tg 
the cuſtom there, this money was attached in the haud of Troß. 
T. Came and pleaded Nihil debet to H. And upon thts Michell doth de; 
mur, and avjudged fo: him, becauſe he ought to have plea ed, 
That he oweth nothing to H. no2 had any money in his hands duc 
to H. And upon this F. bꝛought a Cat of Erro2 : Firſt Erroz, 
becauſe it is à good lea, and the Plaintiff was to be barred, and 
not to recover; and lo 1s the common pleading in London: For if 
it be no debt, it is not attachable. But it was ant wered, that it 
is no lea; fo2 he may have money in his hands which is attach. 
able, and vet no debt; as if he hath money to keep, oꝛ if he finde 
the money of H. oꝛ otherwiſe: And therekoꝛe he ought to anſwer 
to every intent, and not to one intent onely. But Gawdy ſatd it 
is good to a common intent, and ſo is the cuſtom of London. Se⸗ 
condly, Becauſe Michell had Judgment to recover coſts againſt 1. 
which are not recoverable upon a Forein Attachment. Thirdly, Be 
cauſe no Judgment was given, that T. ſhall be diſcharged againſt 
H. And the Judgment was reverſed, ppncipallp fo2 the firſt 


Erroz, 
F Shelbery verſus Buſſard. 


Rrror of a Judgment upon a Recovery againſt Bird in Colcheſter, 

in a Wait of Right, in wich the Plaintiff was vouched, and 
came in and voucheththe common douchee, and laleth by dekault, 
ec. Firſt Erxroꝛ, that the Tt ok Right was DIrened P2llivis vile 
ſux de Col where it ſhoutd be Ballivis ſuis, &c. fo2 they are the Queens 
Batliffs, Second Erro2, the Declaration was made befoze the 
appearance of the Dekendant by Attomey, 02 in perſon, Third: 
ly, < the Aouchee appearing by Guardian, the Entry was, he 
appeared by Guardian, but ſaith not, Ad hoc per curiam admiſſum. 
ourthly, The Judgment was general againſt the Gouchee, and 
not fo2 the Land onely within the Juriſdicion. Fifthly, The de: 
mand is De medietate duor* Meſuagior*, and the Judgment ts Quod re- 
cuperet Tenementꝰ prædict, where it ſhould be Medietatem Tenement præ- 
dict. Sixthly, Becauſe na Judgment was given foꝛ s. the Uouchee 
againft the ſecond Clouchee, Coke: The Judgment is well given, 
and there is no Erroꝛ but the faſt; and he taid, the Reco2d was 
otherwiſe,Chat Judgment was given againſt the ſecond Gouchee. 
Blit he moved, that the Tut of Erroꝛ was not well bꝛaught, fo2 
it varieth from the pꝛincipal Recoꝛd; foꝛ in that the Plaintiff 18 
named $helbury : And here the Tit is haought by the name of she! 
bery, ſo (e) fü? (u); and in Irin. 25 Elz. a Recovery was againſt 
one by the name of Bird, and he bꝛought a Cut of Erroꝛ by the 
name of Bird: And fo2 this variance the CThit did abate, 12 Aff 2. 
26 AM. 31, Another variance, That the Recoꝛd was of Lands in 
Colſcheſter, and the Tt ot Erroꝛ ſuppoſeth the Laud in Colcheſter , 
an the Aut being meerly kounded upon the Recoꝛd; fo2 theſe 
vartances he prayed it might abate: But notwithſtanding theſe 


Erccptions, the Judgment was reverſed. 
Termino 
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Termino Hillaru, 32 Eliz, in Communi Banco. 
Porry verſas Allen, Trin. 30 Eliz, Rot. 61 f. 


Die upon a Leaſe fo2 years, It was tound by {peetal Cctditt, 
Thar one Ball being Leflee of their Lands fo? fo2ty years, let 
them to Gibſon to2 thirty years ; and he let them to Porry the 
Plaintiff fo2 nineteen years, rendung ten pound Rent; and lter. 
wards Articles of Agreement were made between Ball and Gibſon, 
That porry ſhould have and hold theſe Lands amd other Landg toꝛ 
thꝛee years, rendung a greater Rent: To which Arttcles p. d th 
agree at another time and place, and occupicth the Land arcoꝛd. 
ingly; and after let theſe Lands to the Detendant to2 ſeventeen 
years, rendung Kent: The thyee years expired, akterwards 
Gibſon grants his term to Cornwallis, who enters in 29 Eliz. And 

Rent behinde after his Entry, the action was wought; and it 
was argued by Hemmon of the one part, and Harris ot the other. 
I, Queſtion, It this was a Surrender by this Agreement? 
2, Ik a Surrender may be as this caſe ts, by one Cermoꝛ to an- 
other, out of which his term is derived, becaͤule one term cannot 
dꝛown in another. But all the Juſtices held clearly, That this 
cannot be a Surrender; to2 the was and the ans between 
ſtrangers, can make no Surrender: And. this Agreement that p. 
ſhall hold the Land, 18 a void agreement koꝛ a ſtranger to take 
benefit by it. And Anderſon held clearly, that an Agreement o2 
Covenant made between J. S and JN. that J. D. ſhall have ſuch Land 
fo2 years; this being made between ſtrangers cannot amount to 
a Leaſe: Sa it J. 8. Covenants with J D. that his Erecuto?s ſhall 
have ſuch Land to2 twenty one pears, this cannot amount to a 
Leaſe ; koꝛ they are in this degree as ſtrangers, and fo? this point 
p2incipally, they all Held it can be no Surrender. Andfo? the 
other point, they alſo held, that this can be no Surrender; fo2 
when Lefieec to? twenty years maketh a Leaſe fo2 ten years, the 
ſecond Leſſee cannot Surrender to the firſt Leſſee; fo2 ten years 
cannot be dꝛawned in twenty: And it was adjudged toꝛ the Plain⸗ 


tiff, V. Poſt. Trin. 35 Eliz. Plac, primo B. R. 
Brooksbies Caſe, 


(Que Impedit. Apon the Occlaration, it appeared, that a Grant 
of the nert Avoidance was mad? to him, and one H. B. and 
after the Church became vold, H. relealeth to the — all his 
eſtate, right, and title and he being diſturbed bzought a Quare 
Impedit in hi den name anely: Ind atter Cerdic,this matter was 
alledgedin Arreſt of Judgment, that the Releaſe after Avoidance 
was void; t82 it is athing in Action, which cannot be granted 62 
releaſed from one to another; but a Releaſe befoze Avoidance, is 
Oete And being argued by Harris and Fenner Ser cants, on the 
efendants part, and by Drew and Bermont on the Plaintiffs part, 
It was adjuded againſt the JIſaintiff, that the Releafe was void; 
fo2 after the Avoidance, it is meerly a thing in Action, and ſo an⸗ 
nered to the perſon, that it cannot be granted o2 releaſed. And 
they commanded the Roll of Staffords caſe to be ſearched, but no 
Judgment was there entered. Vide Dyer 282. a 
cer 


(I) 


(2) 
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(3) 


(4) 


(5) 


Walter Moiles Caſe. 


Oe moved that W. M. had bzought a Quare Impedit, and died, 
pending the Wait ; and he p2ayed to have another Wait by 
Journies accompt f02 his Executo2s ; toꝛ he ſaid he could not have it, 
but by the allowance of the Court , and the Court granted it ; 
but ſatd, regard well if it lieth in this caſe, oꝛ not; aud in what 
koꝛm the Tait ſhall be. 


Cooper Deſired the opinion of the Court, That if a Fieri facias be 
Directed to make execution of Goods, and after the teſte of the 


- Wait, and befoze the Sheriff executes it, the party ſells the 


Soods bona fide, i they cannow be taken in execution: And the 
Court held they might; fo2 by the Award of Execution, the Hoods 
were bound, ſo that they may be taken in Execution into whoſe 
hands ſo ever they come. And :Walnſly ſaid, ſo it was ruled in a 
caſe ot Hertford Term, wherein he was of councel. V. 2 Hen. 4. 
11 Hen.6. 


Bullock verſus Sir John Smith. 


Ction. Surtrover of ſix Drenin London, and there converted, 
tc. The Defendant ſaid, he ſeiſed them inthe Mannoꝛ of b. 
in Eſſex, as 22 waved there; and ſo juſtifieth, abſque hoc, that 
he was gut ty in London, And per curiam, it was no Plea; fo2 it a- 
mounts but to the General iſſue; containing no matter local to 


make the place material. 


Termino 


Termino Paſchæ, 
Triceſsimo ſecundo ELIZABETHE, 


in Banco Regine. 


— 


Marſh verſus Aſtry. 


Cion upon the Caſe, and declareth, That whereas 
he had bꝛought a Wit of Entry againſt H. Champion, 
tio certain Lands in Eaſt-Barnec, Directed to the 
= Sheriff of Hertford, returnable Octabis Martini, und 
| deliveredit to the Oefendant,being Under-Sheriff 
= of theſaid County, to be executed in Forma juris, 
and gave him two ſhillings fo2 executing it; and that ſuch a dap 
he had cauſed the laid H. C. to be ſummoned accoꝛding to the Tit 
pet Falſo & malicioſe intending to deceive the Plaintitf, and to hin- 
der him of his Recovery of the ſaid Lands, did not return the 
ſaid Tait of Summons at the ſald day of ORabis Martini, per quod 
he retardatus fuit, of his Recovery of the ſain Lands, and declared 
to his damages of Dne thouſand pound ; uponnot guilty pleaded, 
it was found koꝛ the Plaintiff. Coke moved in Arreſt of Judgment, 
That this Action being koꝛ Nor-feſars, i.e. Fo2 not returning the 
Wt, the Action lieth not againſt the Clnder-Sheriff, but ought to 
be bꝛought againſt the Sheriff Himſelf; fo2 he is reſponſible to all 
things concerning the Difice; and he relied upon 19H. 6. 29. 41 Aff. 
12, 21 Ed. 3. 46. 2, It was not averred that he was Under:Sheriff, 
and continued in the Dffice at the ſaid day of ORabis Martini; fo2 
otherwiſe the Action lieth not againſt him. Sed non allocantur. I. The 
Cinder-Sheriff fo2 a Tort done by himſelf, may be puniſhed: And 
here it is alledged, that he Falſo & malitioſe intending to delay the 
Plaintiff of the Execution of his Wait, did not return it: it 
is as an og + of the TUait , fo? which he is puntſhable; as 
19 Hen. 6. &c. alſo he is charged in this Action : Foꝛ that he took 
money to return it, and did not. And to the ſecond Exception, it 
ſhall be intended that he continued in the Dffice, fo2 he was Un- 
der-Sheriff when the Aut was delivered to him: And it is al⸗ 
ledged, he cauſed the Summons to be made, and did not return 
t at the day; by which it ſhall be intended that the Authozity was 
in him: And fo2 this kalſhood he is ſued, and it is found by Uer- 
dict againſt him; and it was adjudged fo? the Plaintiff, | 


Tilley verſus Anthony Wye Senior. 


A Ppeal of Murder by R. Tilley of the death of G. Tilley his Bꝛo⸗ 
ther, againſt A Wye Sento2, and declareth, That An. Wye 


Jumoz, (Which was abſent, and whom he would appeal, if por: 


(1) 


(2) 


— 
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ſent) 18 Feb. 30 Eliz. c. Such an hour at D. percuſlic the ſatd G. 
Tilley with a ſhot of a Dag, of which he lauguiſhed until the 26 day 
of February following , upon which day he died ; and that the ſain 
Anthony Wye Junioꝛ feloniouſly and voluntarily him did kill and 
murder; and that the ſatd A. Wye Senioꝛ, Fuit adtunc & ibidem præſens 
abettans & comfortans the ſaid A. Wye Junioꝛꝭ, the telony and murder 
afo2eſaid to do, cc. Atkinſon fo2 A. Wye Sento2 (who was pꝛelent) 
demurred upon this Declaration in the Appeal, becaule it is in- 
certain; foꝛit is, that A. W. Jumoꝛ ſuch an hour, and place, made 
an aſſault upon the ſaid G. 1. And there and then gave him a moz⸗ 
tal wound, of which he died, cc. And that the lud A. W.Sentoz, 
was then pꝛeſent and abettant, cc. which is incertain; toꝛ it map 
be he was pꝛelent the ſame day, at the time when the aſ:auit was 
made, but was gone befoze the time of the ſtroke; and then he is 
not pꝛincipal, 35 Hen. 6. 48. In Treſpaſs the Dekendant juſtifieth, 
that at the time of the Treſpaſs ſuppoſed, he was Parſon and 
took them fo2 Tithes, and it was no Plea; foꝛ it may be he was 
at the time of the Treſpaſs ſuppoſed, and not at the time of the 
Treſpaſs done, ſo 35 Hen. 6. 12. Treſpaſs foꝛ lying in wait to beat 
him: The Defendant ſaith, that at the time of the Treſpaſs 
ſuppoſed, and after, he was his villain, and yet not good; fo? it 
may be, that he was not his villain at the time of the Treſpaſs 
Done, 3 Hen.7. 11. 10Edw.4. 15. Allo two days are mentioned, one 
the day of the ſtroke, and the other the day of the death; and it 
is alledged, that he was adtunc & ibidem aidant, &c. ſo 1s uncertain 
to which of the days it is to be referred, Curia contra: Fo when 
it is ſaid, that he was adrunc & ibidem præſens, #c, to the felony ann 
murder in manner afo2eſaid doing; this muſt refer to the time of 
the ſtroke, by which the felony was done. Wray ſaid, if the In⸗ 
Dictment had been, that ſuch a year, day, place, and hour, the ſaid 
A. W. Junioꝛ, made an aſſault and gave the ſfroke ur ſupra, and 
that the ſame year, day, and place, the ſaid A. W. who is now ap- 
pealed was p2eſent ; this had not been good: Foz it may be ih- 
tended at another hour, becauſe the hour was not mentioned; 
and therefo2e it hath been adjudged, that in ſuch caſe the hour 1s 
neceſſary to be put into the Jndinment o2 Appeal, when the felony 
was done; f02 he cannot be pꝛincipal, when he is not at the ſame 
time pꝛeſent; but as it is now, it is well enough: Foꝛ it is, that 
he was adtunc & ibidem præſent', &c. nd cannot be intended, but he 
was p2eſent at the ſame inſtant of time. And of this opinion were 
the other Juſtices, but they would adviſe, #c, 


Hedd verſus Chalenor, 


JeRione Firmæ, ũnd Declares upon a Leaſe by Indenture made 
by Jane Beard, and the Jury found, that the true name of the 
Leſſo2 was Johan, but ſhe let the Land by the name of Jene, and 
pꝛayed the diſcretion of the Court. And this being moved, Wray 
laid, the names are both one, and ſo it had heen adjudged befo2e 
this time inthis place, upon conference with the Grammarians, 
that Jane and Joane is one name. And Gawdy ſaid, the Action is not 
grounded upon the Indenture, but upon the Leaſe, and the In⸗ 
denture is but an info2cing of it, and it is found ſhe let, ac. And 
akterwards, notwithſtanding this variance, it was found foz the 
Plaintiftf. | 
Spire 
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Spire verſus Roſs, 


A Ction upon the Statute of 5. Eliz. fo2 perjury, it was found fo? 
the Detendant, and June pound afſefied to2 coſts to him. 
And it was moved that Coſts ſhall not be given againſt the Plain- 
tift,fo2 he ſueth as a party grieved,and not as a common info2mer, 
and ſo not within the Statute of 28 Elia. but it was anſwered that 
Coſts ſhall be here upon the Statute of 21 H.8. which giveth it 
upon every action upon Statute, Gawdy, this cannot be, fo2 the 
Statute of 5.Eliz. was made after that Statute, Queere ok it. 


Lewis Vanvivee verſus Mich, Vanvivee, 


Ebt upon a Bond, the Condition was to ſtand to the Arbifre- 

ment ot J. S of all controverſies between them. J. S. Arbitra- 
ted that the Defendant ſhould deliver to the Plaintiff, Sir Ken- 
tiſn Clothes which were batred by J. D. fo2 the thred of the Plain⸗ 
tiff, and the bꝛeach was aſstgned in this point, and after verdict 
fo2 the Plaintiff. Fenner alledged in Arreſt of Judgement, that 
this is out of the lubmilsion, toꝛ it appeareth not there was any 
controverſie fo2 it; and ſo void. Curia; it ſhall be intended to be in 
controverſie if the contrary be not ſhewen; and that they were in 
the hands of the Dekendant; and it was adjudgedto? the Plaintiff, 


Herd verſus Burſtowe. 


_ in a Judgement in a ſcire faciꝛs upon a Recovery in Debt. 

I. Erroꝛ, becaule the Plaintiff lued a ſcire facias after the year 
to have Execution by Atto2ney, without anew Warrant ot Artoz- 
ney, which ought to be, as 33 H. 6. 49. 34 H. 6. 51. but it was ſaid, he 
ought at firſt to aſsign this to2 Erroz, and to ſay that there is not 
any ſuch Recoꝛd of a Warrant of Attozney, fo2 this is a ſeveral 
Reco2d from the body ol the Recoꝛd; and he ought to have a certio- 
rari tu certiſie it. To which Gawdy agreed, there being no moꝛe 
Juſtices preſent. 2. Erxoꝛ, this 1s a ſcire facias againlit the Bayle, 
koꝛ the not appearance of the pzincipal ; and it is not mentioned 
that pꝛoceſs was awarded againſt him, but that it was pꝛoved, & ei 
conceditur , but it is not, Ideo præceptum eſt vice comiti, &cx as it ought 
to be; and although he that was Bayle doth afterwards appear, 
this might be without Pꝛoceſs, and ſo not good. 3. The name 
of the Bally that ſerved the Pꝛoceſs, is not to the return of it. 
But it was ſatd, that this is by Statute,which doth not extend to 
a Baily, but to the Sheriff, 4. Erroz, Jugement was given 
without demurrer 02 Iſſue joyned , and although there need not 
be a Declaration in this caſe, no mo2e then in a per quæ ſervicia, 02 a 
quid juris damat, foꝛ theſe are Declarations in themſelves, vet there 
ought to be —7 to it, and the Plaintiff to reply to it; and up- 
6: the Plea there muſt be an iſſue 02 demurrer, and then a Judge- 
ment, and not otherwiſe, except upon a nihil dicit; and after fo the 
lecond and fourth Erroꝛ, the Judgement was reverſed. v. 10 Ed. 4. 
7. 11 H. 4. 5. 25 Ed, 4. 15. 


A a Tranſims 


(4) 


(5) 


(6) 


178 


(7) 


(8) 


(9) 


Termino Paſchæ, Triceſsimo ſecundo 


＋ 1 — 


Tranſams Caſe. 


Rohibition. The Caſe was, Tranſam Parſon of Denham ſued one 
fo2 Tithes1in the Court of Norwich; and one that was ar: 
ſon of Stonham a Partſh adjoyning came into? his Title; and ſaid 
that the Land fo2 which Cithes were demanded, are within his 
Pariſh of Sronham , and not within the Pariſh of Denham, and 
upon this they were at Iſſue and found to? hum, and ſontence given 
fo2 him ;and Tranſam appealed to the Arch Biſhop, and pending 
the appeal, Coils were aſſeſſed againft him in the Court of N. 
accoꝛding to the Statute of 32 H. 8. cap 7. a Pꝛoceſs againſt him 
there; and becauſe the Iſſue was triabie at the Common Law, 
he bꝛought a pꝛohibition to the Court of N. but fo2 that no ſuit 
was there depending, but he had removed it bekoze the Arch⸗ 
Biſhop by appeal, a conſultation was awarded, fo2 they might 
well p2oceed foꝛ Coffs; but it he had not removedit, a p2ohtbition 
had well been grantable; and he might have had it, though he was 
party to the Libel. 


Sale verſus Marſh, 


Ation fo2 theſe TUo2Dds : Thou haſt uſed jugling with me, but thy 
jugling ſhall not ſerve thy turne, and haſt forged a VVrit of Quare Impe- 
dir, Innuendo a (UI2it of Quare Impedit againſt him, and the Biſhop 
of Coventry, After verdict it was moved by Lewis, that the wo2ds 
were not actionable, Curia the firſt wo2DS are not actionable, but 
the {aſt will well bear an Action, and the Plaintitf had Judgement. 


Dabridgecourt verſas Smalbrooke 


A SSumpſit, That where the Defendant had recovered a Debt 
againſt Lane, and hada Capias ad ſatisfaciendum, dite ſte d to the 
Sheriff of War. and Deltvered it to the Plaintift being then She: 
riff there, in conſideration that he would make J. S. whom the De⸗ 
fendant did then name his ſpecial Baily to ſerve this Pꝛocels, 
that if the ſald Lane Did eſcape, he would take no advantage againſt 
the Plaintiff (where in truth the delivery ofthe Cut, and the pꝛo⸗ 
mile wag tos. underſherift of rhe Plaintiff, and not to the Plain⸗ 
tiff himſelf) and alledges in facto, that he at the Detendants re- 

ueſt made J. S. his ſpecial Batly, who arreſtedthe ſaid L. and ſut: 

ered him to eſcape, and that the Oefendant againſt his pꝛomile 
had taken advantage of this eſcape , and had ſued him and reco- 
vered ſo much, c. And upon non Aſſumpſic pleaded it was found 
fo2 the Plaintiff. And it was alledged in arreſt of Judgement, 
that this is no conſideration ; and that the pzomiſe was againſt 
the Statute of 23 H. 6. Curia, an Aſſumpſit 1s within the Statute, 
and is as void as an Obligation, but here it is not contrary to the 
Statute, and it is a good conſideration, that he ſhould make 
one his ſpecial Baily, which otherwiſe he would not doe, noꝛ truſt 
him, but would have made his Warrant to his own Bally which 
was\wo2n, and peradventure bound to ſave him harmleſs againſt 
eſcapes, cc. and it was adjudged fo? the Plaintiſf. v. Poſtea Hill. 34. 
placito 2. in Camera Scaccarii, 


Purſcils 


— 


ELIZABETH, in Banco Reginæ. 


Purſells Caſe. 


H E was endited or Felony befo2e the Juſtices of Gaol delive⸗ 
ry in the County of Som. and outlawed upon it, and ought 
Erros, becauſe inthe Jnditement he is ſuppoſed to be of London, 
and the capias was awarded to the Sheriff of Som. whereas by the 
Statute it ought to be to the Sheriffs of London, 8. H. 6. cap. 10, 
in which he inhabited, and fo2 this cauſe the utlary was reverſed. 
And exception was taken to the enditement, which was taken and 
found beto2e the Juſtices of Gaol delivery, which have not authoꝛi⸗ 
ty to take enditement unleſs they be Juſtices of peace, 3 Mar. Br, 
_-— w_ 21, and fo2 this cauſe the enditement was alſo dif- 
arged. ; 


Hadman and Green, verſus Ringewood, Antea, 
Mich, 31, & 32. placito, 


IC was moved by Tanfield, that the Action was not well bꝛought, 

becauſe it was ſuppoſed ad damnum ipiorum, whereas it ſhould be 
ad damnum parochianorum, 8 Ed. 4.6. Coke, it may be either way; and 
he faid the pꝛeſidents are both waies, and erecuto2s ſhall have 
Treſpaſs of goods taken in the time of the Teſtatoz, ſuppoſing it 
to be ad damnum ipſorum. But afterward it was agreed that the 
Churchwardens in whoſe time the goods were taken, may ſuppoſe 
it to be ad damnum ipſorum, 92 ad damnum parochianorum at their choice, 
but the ſucceſſoꝛs mult of neceſsity ſuppole it to be ad damnum paro- 
chianorum; und fo2 this cauſe it was adjudged that the JIlaintiff 


nihil capiat per bi llam. 


Wolman verſus Tye, Mich, 3 1. & 32. Eliz. 
Rot. 532. 


He Aſſumpſit that the Defendant did aſſume that if the Plain⸗ 

tiff was ejected during the Terme by him oꝛ any other, that he 
would give him Fo2ty ſeaven pound, and alledged that he was er: 
pulſed during the Terme, and Judgement was given fo2 the plain 
tiff, and a Ait of enquiry of Damages awarded and returned; 
it was moved in Arreſt of Judgement, that he alledged that he 
was erpulſed during the Terme, but laith not by whom. Gawdy 
at firſt held, that by the Plea of the Dekendant had pleaded 
a tpecial plea, this matter was waved, and a demurrer was 
joyned upon the Plea, But it was adjudged, that this was a thing 
matertall, and traverſable , and without alledging of it the 
Piaintitt had na cauſe of Action, and no Plea of the Oefendant 
could make it good. As in an Aſſumpſit tu do thing upon requeſt, 
if he doth not alleadge the time and place of the requeſt, it is not 
gaod, and advantage may be taken upon it; and atter non Aſſumpſic 
pleaded, Mich, 32, & 31, Eliz. it was adjudged foꝛ the Oefendant. 


Aa 2 Harris 
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(II) 
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Harris Cale, 


(1% A" upon the Caſe was bzought by an Attozney of the 


(14) 


(15) 


Queens Bench againſt Harris; he pleaded the p2iviledge of 
Oxford, _— ec. And it was held he ſhould not have it, foꝛ 
the Plaintiff being pꝛiviledged here, no other pziviledge ſhall be 
allowed: ſo i an Attozney here be {ted by an Attoꝛney of the Com⸗ 
mon place, he ſhall not have his pꝛiviledge. But not withſtand⸗ 
ing the Defendant ſaid he would plead it at his perill. 


Foxall verſus Venables. 


A Ction upon the Caſe, and declares that he is an Inhabitant 
in D. the vill. of D. and that all the Inhabitants there time 
out of mind, cc. had a way to the Common, c&c. and the Oeten⸗ 
dant ſtopped it, t. and it was moved by Maſſy after ver dia, in 
arreft of Judgement, that Jnhabitants cannot pzeſcribe, tut by 
wap of ulage ; and he hath not alledged Title ro the Common. 
Egerton Sollicito:: Inhabitants cannot pꝛelcribe to2 matter of 
Intereſt, but [02 an eaſement they may, and the Plaintiſt need 
not make a Title, becauſe the Action is only fo? the diſturbance of 
the way; and that Inhabitants may p2eſcribe to? an caſement, he 
relied upon 2 Ed. 4. 5. & 25. Ed. 4. 29. but to p2ofit 02 cummodity in 
the Freehold ofanother, they cannot pꝛeſcribe, 7. Ed 4.26. 18 Ed. 
4. 3. Gawdy, there is no difference, but in both caſes they ought 
to alledge an uſage. 2 Mar. B. Preſcript* 100. 6. &7, Ed. 6, Dy. 71, 


18 Ed. 4. 3. Wray, contra, & adjournatur. 


Bugberds Caſe, Hill, 3 1. Eliz, Rot, 4, & 488. 


Rror in Quare Impedit , where damages were given fo2 the 

Queen; and the Judgement was reverſed, Mich. 32. placito 44. 
The Plaintiff had a TUzit of Reſtitution awarded to2 the mean 
pꝛofits, and a fieri facias ad valentiam de bonis & catallis of the Tncum- 
vent of the Queen, and all in one Tait returnable, Craſtino Trinitatis; 
the Sheriff takes the Inquiſition upon the day of the returne ot 
the Wat, viz. Craſtino Trinitat and returneth it. And Firſt exception 
was taken, that the Inquiſition being taken upon the day of the 
returne of the TUzit, was vold fo2 the day is excluded, and is 
only fo2 the return of it, 31 H. 6 13. 33H.6.45, Second Ex: 
ception ; in the Uzit of inquiſition there is compaiſed allo a fler 
facias, which is not to be. Curia, the Iꝛit is well ſerbed and varieth 
from the caſe of the exigent, 33 H. 6. 45. and of the venire tacias ad 
diem Octabis there the Day ig excluded but not here: but if it had 
been taken the ſecond day ok Craſt. Trinitatis, und befoꝛe the fouꝛth day 
of Craſt, Trinitatis, it Had not been good as to the ſecond exception: 
theymay be toth in one Tit. 6. & 7. Ed. 6. Dyer, the like pꝛoceis, 
und it was ruled accoꝛdinglp; v. Paſch, 38. B. R. ple cito 26, 


Parkes 


— 
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Parkes verſus Moſſe, Hil. 3 1. Rot. 31. 


"A Son ſur Trover, The Defendant pleaded a Recovery againſt 
J. P. and that a fieri facias was awarded to the Sheriff, andaf- 
ter the Aut awarded and delivered to the Sheriff, J. p. died 
poſſeiled of the goods, and made the Jlaintiff his Executo2, and 
afterwards the Oefendant by fozce of the Sheriſts Warrant,took 
theſe goods in execution, as Bayly to the Sheriff, and dellvered 
them to him. The .* replieth, that the Sheriff returned 
upon the Tit carde*; and upon this it was demurred in Law. 
I. Queſtion, if the party dying atter the Tait of Execution a- 
warden, and bekoze it was 1erved, if it may be ſerved upon his 
0ods in the hands of his Executoꝛ o2 Adminiſtrato2; and it was 
eld it might, fo2 by the Execution awarded, the goods are bound, 
and the Sheriff need not take notice ofthis death. 26 H.7. 5. 6 Ed. 
6. Dy. 76. 2, Queſtion, if the falſe returne of the Sheritt ſhall 
make the Bally puniſhable fo that he did la — 7 fo2 he was 
a Bally errant , and a meer ſervant tothe Sheriff; and not a 
Baily of a Franchiſe. And it was held clearly that it ſhould not; 
fo2 by the Execution by the Batly, the party was diſcharged of 
the Execution; and therefo2e it is not reaſonhe ſhall take advan- 
— againſt the Baily. And it was adjudged fo2 the Oeken⸗ 
ant. 


Williams verſus Aſher Aſh, Trin. 30. Eliz, Rot, 2322, 


Jectione firmz, It was Upon ſpecial verdict found, that the Coz⸗ 
oꝛation of Mercers London were ſeiſed of the Lands in queſtion, 

inthe leveral poſſeſstons of two men; and being ſo ſeiſed made a 
Deed of Leaſe to the Plaintiſf, and a Letter ot Attozney to J. & to 
deliver the Deed and the poſſe(sion; the Attoꝛney enters upon the 
poſleſsion of one of the men, and there deitvers the Deed ; and 
after enters in the poſlelsion of the other, and there doth deliver 
the Deed : and the queſtion was if this were bear fo2 the Land 
fo2 which the ſecond delivery was; £92 as to thefirit , it was held 
without queſtion, that it ſhall paſs; but fo2 the ſecond the Doubt 
was, becauſe one Deed cannot have two deliveries. But the 
Court held that as the verdict is found, this matter doth not 
come in queſtion , fo2 the Jury found that the Copozation was 
ſeiſed, and being io ſeiſed made the Deed, and then there is no 
impediment but that the deltiveryſhall be — fo2 all, fo2 it ſhall 
not be intended but that the two men had poſſeſston urns 


Tenants at will to the Cozpozation ; and then the delivery 
of the Leaſe in one place is good fo? all; and it ſhall not be inten- 
ded that they had an Eſtate foꝛ years 02 life, except it be ſo ſhewn, 
And here the Oefendant would have pleaded entry after the ver- 
dict in abatement of the Aut, but it was held clearly he had not 
day to plead it, but is put to his Audita querela. And judgement 
was given fo? the Plaintiſt. 


Sir 
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— 
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Sir Francis Willoughby & Ralph Sacheverel, verſus Patricke 
Sacheverel, &c. 


A Itaint: Apon evidence it was moved, that whereas Par. Sach. had 
bꝛought an Action of Treſpaſs againſt the now Jlaintiffs fo? 
breaking his cloſe, and depaſturing his grafs with their Cattle. 
Anno 15 Elz. and continuing the ſald Treipals deverſis diebus & vicibus 
untill the day of the Cut purchaſed, which was 28 Eliz. and upon 
evidence it appeared that Sir F. and Ralph Had entred and occupied 
to2 halt a year, and afterward patrick entred and occupied it fo2 a 
time; and after R centred, and after p. entred, and after R. re-en- 
tred and occupied it till the day of the Ut purchaſed;the queſtion 


waͤg ik this entry by p. be not lch an interruption of the T relpaſs, 


that he ſhall be foꝛced fo2 every Treſpaſs to have ſeveral Actions, 
92 that one Action with a continuando will ſerve fo2 all. And the 
Court held clearly that one Action of Treſpaſs with a continuando 
will ſerve fo2 all; and it may well be bought with a continuando. 
Another queſtion was moved, becauſe it appeareth that ir F. en- 
tred only at the firſt, and not after that P. had re-entred; and yet 
the Jury had found Sir F. and R. guilty of the Treſpaſs, and had 
aſſeſſed entier damages , Thee hundzed and ten pound; and 
in this it was ſaid they had found falſly, and had given erceſstve 
Damages againſt sir F. But the Court held clearly, that the 
might lately und them both guilty of the Treſpaſs, but it ſeemet 
the Oamages were erceſsive againſt Sir F. and they had done bet- 
ter it they had found Sir F. guilty only ok the firſt entry. 


Utty Dales Caſe. 


N Anham Ser jeant demanded the opinion of the Court in this 
"4 Caſe. A Leaſe is made to J. S. to have and to hold, to him and 
his Alsignees fo2 His own life, and fo2 the life of A. and B. J. S. 
dleth; if his Eſtate be determinen, becaule one cannot have a 
greater Eſtate of Freehold then his own life. Anderſon and the 
Court held clearly it is a good limitation, and he hath an Eſtate 
fo2 all their three lives; to2 although he himſelf cannot have an 
Eſtate but fo2 his own life, yet he mãy have it to grant to another, 
and the habendum foꝛ their thꝛee lives is a good [imitation ; and by 
his death the Eſtate is not determined, but occupanti conceditur. 
And it was ſaid by Anderſon and Periam, that if Tenant per auter vie 
makes a Leaſe fo2 years to commence afterhis death, this is good 
and ſhall pꝛevent an occupant , fo2 the Land is bound with this 
Intereſt of the Leſſee ; and he ſhall have it againſt all others, du⸗ 
ring the Life of ceſty a que vie. 


William Cokede Inner Temple, verſus Ro, Bacon, 


2 Querela Upon a Recogniſance, of which there was a De⸗ 
' A feaſance foꝛ payment of a leſſer ſum, and ſhewed a releaſe of 
One hundꝛed fifty five pound, parcell of the ſum contained in the 
Dekeaſance, and of all actions fo2 it. And by all the Court, the 
releaſe doth not extend to all, but only to the lum contained in 
the releaſe; and the whole Recogniſance is not reherſed, but on 
I 
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this parcell, and he was put to ſhew other releaſes fo2 the re. 
lidue. 


Paſch, 31, Eliz, In Scaccario, 
St, Aubys Caſe, 


12 Cale was; the Earle ot Arundell being poſſeſſed of a Terme 
fo2 years in Lands, grants a Rent to St Auby foz his lite, 
iſſuing out of the ſaid Lands ; and eth, and this is tound by office, 
and the Land now being in the Queens hand, Drew pzateth an 
allowance ofthis Rent, the Terme yet having continuance foz 
divers years, But Popham the Attoꝛney General moved it was 
a void grant to charge the Land, fo2 he cannot have a Franktene- 
ment out of a Chattel; and ik he hath not a Franktenement accoz- 
Ding to the woꝛd of the grant, he can have no other Eſtate, fo2 it 
is not granted foꝛ any time certain, Manwood, although this can. 
not be a grant to make a Freehold, yet it hall be a grant as it 
may be, viz. a grant fo2 ſo many years as the Terme endureth, 
if he live ſolong:; fo2 it is not a Franktenement in Law, but a 
Chattell , and to this opinion Gent and Clecke Barons inclined, but 


laid, they would advile. 
Short verſus Helyar, Hill, 32, Rot, 444, 


Rror in Treſpaſs. I. The venire facias bo2e Teſte upon the Sun⸗ 
day, which is not dies juridicus, ſed non allocatur, fo; it ts helpt 

by the Statute 32 H.8. 2. Erroꝛ, Treſpaſs was, pro defalcatione 
herbæ, & herbæ conculcatione pedibus ambulando, continuando quo ad depaſtu- 
rationem & conculcat* herbæ, &c. whereas depaſturing was not men⸗ 
tioned befo2e, but it was held but ſurpluſage , and Judgement 


was affirmed, 


Termino 
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Elnors Caſe. 


Lnor & alij were indited uponthe Statute of 8 H. 6 
ot foꝛcible Entry; and the Enditement was, quod 
cum in Statuto Parliamenti tent* apud Weſtminſter in 
Comitat' Middleſex, &c. quod Johannes Elnor und others, 
cc. de Slimbridge in Comitat, pxdi&* apud S. prædict' in 
Com*prxdi&* one Cloſe being the Freehold of the 
Counteſs of W. with tozce and armes, cc. had 
entred, #c. and her expulit & diſſeiſivit, &c. And 
erception was taken to this Enditement, becauſe it is not certain 
in what County Slimbridge ts, in which the Landis ſuppoſed to lie, 
fo2 there are two Counties named befoze, Sol. Gloceſter and Middle- 
ſex, {0 in Com” predi* is Uncertain ; and if it be referred to that 
which is named laſt, as it ſhall be moſt pꝛoperly referred, then it 
is to Middleſex ; and an Enditement taken in the County of Glo- 
ceſter ot Land in Middleſex is void, and to2 this cauſe pꝛincipally 
the — _— was held inſufficient ; and the parties were dil 
charged. ä 


IS 


CV 
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Dalton verſus Selly. 


(2) Ebr, It was held per curiam that a foreign attachment cannot 
be of a Debt bekoꝛe it be due, and therekoꝛe whereas one was 
indebted in a lum of money to be patd at Michaelmas; and it was 
attached befo2e Michaelmas, but the Judgement of the attachment 
was not till atter Michaelmas, tt was clearly held to be void, becauſe 

it was not due when attached, 


Cowleigh verſus Edwards, Paſch, 32. Eliz, Rot, 310, 


(3) Pan Jmpaiſoninent, fo2 impaiſoning him at Briſtol! ; the Defen- 
dant juſtificth that he Arreſted Him at Gloceſter, by vertue of a 
Commilston of Rebellion, abſque hoc that he was gtuiity at Briſtol. 
And it was moved that the travers was not good, fo2 the cauſe 
of the Juſtification is not locail, and ſo might juſtifie it in the place 
where the Action was b2ought ; otherwiſe it is, if the Commilston 
had been to arreſt him at Gloceſter ; and ſo was the opinion of 
Wray. Sed adjournatur. 


Chriſtian 
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Chriſtian Plaice verſus William Howe, Hill, 32, Rot. 432, 


Ction foꝛ theſe woꝛds, Thou haſt taken a falſe oath in the conſiſtory 
Court at Exceter ; aid it the Action lay fo2 theſe woꝛds, the De- 
fendant did demur in Law; and it was alledged that the anion 
{ap not, toꝛ it may have a good intendment, fo: 2 Iudge be⸗ 
foe whom an Dath is taken may be ſatd to take a falſe Oatij, not 
of himſelf, but of another befoze him. 2. This is not a per jury 
puniſhable here, foꝛ the Statute of 5 Eliz. extends not toperjuries 
in the ſpiritual Courts, and ſo is not puniſhable by the Common 
Law. Curia contra, às to the firſt, it cannot be intended, the ]fain- 
tiff being a woinan , befoze whom no Dath can be taken; and to 
the ſecond, although it is not pumſhable by the Statute , yet it is 
a great defamation, ſo that none will credit her in any thing; as 
toſay of a Perchant, he is a Bankrupt , (02 the diſcredit; an d 
though the Statute extends not to it, yet it leaves it to be punt: 
ſhedas it was betoꝛe, ſo that it is punſhable in the Star chamber; 
fo2 which it was adjudged fo2 the Plaintiff, 


Edwards verſus Watkin, Paſ. 32, Rot. 18, vel 189. 


Rror in Treſpaſs : the Writ was Quare clauſum fregit, andthe 
Count was Clauſafregir , and fo2 this variance the judgement 


was reverſed. 
Lucas verſus Donne, Mich, 31, & 32. rot. 394. 


Rror of d Judgement in the Court of Helton, he ſheweth not 
what Court it was, noꝛ by what title it was held, and the 
Count was in Engliſh, andfo2theſe cauſes the Judgement was 


reverſed. 


Devered verſus Ratcliffe late Sheriff of London, 
Paſ. 32. rot. 339. 


Ebt fo ant eſcape , and counts that whereas he had a judge⸗ 
ment in Debt againſt one in London, and a cap. ad fatisfac. a: 
gainſt him, upon which a non inventus was returned, fo2 which one 
of his Sureties being in Pꝛiſon there upon a plaint there, un⸗ 
der the cuſtody of the Oekendant, was detained in Execution ſe- 
cundum conſuetudinem civitatis prædict. aS appeareth by the Recoꝛd 
there, and after he elcaped, cc. upon this the Defendant demur⸗ 
red. 1, Cauſe, fo2 that it is not expꝛeſiy ſaid, that there was 
ſuch a cuſtome, but onely ſecundum conſuetudinem, &c. 2. The Recog⸗ 
ntzance of the Bail is joynt, and onely one is commanded to be 
detained in Execution. 3. The cuſtome is not good, toꝛ he ought to 
have a ſcire fac. againſt the Bail, foꝛ it is unreaſonable to take him 
in execution without anſwer , fo2 he might plead a releale of the 
arty » 02 that the pꝛincipal is vead , and ſo diſcharge himlelk, c. 
And koꝛ theſe cauſes it was held the Declaration was not good, 
— cuſtome unreaſonable; and the Plaintiff had Judge- 
nient, 


B b Wood 
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Wood verſus Payne. 
After Uerdica it was alledged in Arreſt of 


Jectione firme : | | 
E Judgement, that the Declaration was incertain,viz. de uno 
meſua gio {ive tenemento, und four Acres of Land to the ſame belong 
ing; and fo2 this incertainty it was held clearly no judgement 
ſhail be given of the meſuage , no2 of the damages oz coſts, fo2 
they are intire ; but judgement was pꝛayed fo2 the tour Acres, but 
to that it was ſaid to be incertain alſo, 0 it appeareth not to 


which of them they did appertain. But Gawdy laid, the woꝛds 
(pertaining) are void, to2 Land cannot p2operly belong to a 
houſe, as Hill aud Granges Caſe is; and then it is as a declaration of 
a Azciuage 02 Tenement , and four Acres of Land, which though 
it be void fo the firſt, it is good foꝛ the Land, and thereupon the 
Plaintiff releaſed the damages, and fo2 the four Acres had judge. 
ment, and it was ſaid that in Mich. 27. & 28 Eliz. ſuch judgement 
was given between Whitton and Roberts. 


Kerry verſus Bowyer, 


Udita Querela: Fo that the Defendant recovered againſt him 
this Oebt in this Court, and was indebt to the Plaintiff in 
another Debt, he Attached it in his own hands in London, and up- 
on this bꝛought the Audita querela ; and it was clearly held, the Audi- 
ta querela did not lie, fo2 this 128 cannot fetch this 
Debt out of this Court, and this Debt is not Attachable, as 
it — adjudged in Sir John Parrors Caſe , and Execution was A- 
wardeD, 


Farr and Eaſt, 


T Hey were Endited upon the Statute of 8 H. 6. and erceptions 
were takeyto the Endictment. 1. The entryis ſuppoled to 
be into ahouſe and twenty Acres of Land, & eum diſſeifivic, but ſaith 
not (Inde) ſed non allocatur , fo2 it fhall be intended, 2. There was 
not contra pacem; which Gawdy held material. Wray contra, fo2 it is 
vi & armis, &c. & contra formam ſtatuti, &c. which doth imply ſo much. 
3. TheStatute is, if a Recovery in Alliſe, o2 Action of Trel⸗ 
paſs by Qervic, oz in any other manner, #c. and theſe words 
(02 in any other manner) are omitted, ſo the Statute is miſre⸗ 
cited; and this was held a material exception, fo2 in this the 
ſence of the Statute is altered, fo2 this is tyed to a recovery 
by UecrDict onely ; but ik it had been milrecited in a potnt not 
— it had been otherwiſe, and the Endictment was dil⸗ 
charged. 


Magdalen Chamberlaine verſus Thorpe. 
Paſ. 32. Rot. 186. 


Ebt upon a Recogntzance taken in London - and Declareth 
that the Paioꝛ there had uſed to take Recognizances by 
cuſtome ot all except Jnfants and Feme Coverts, and upon any dap 
ertept Sunday, and certain other dayes ſpecially named, andthis 
Becognizauice was taken befoze the Maio? there, Tanfeild __— 
| iver 
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divers exceptions in Arreſt of judgement, 1. The cuſtom is un⸗ 
reaſonable,viz. to take Recognizances of all perſons, except Feme 
coverts and infants, and doth not except men de non ſane memoꝛy: ſed 
non allocatur, to ſuch may acknowledge a Recognizance and habe no 
remedy to avoid them; and therefoze they are extepted which may, 
2. Exception, that it is not averred that the Detendant was not 
an intant, cc. 02 that the day upon which it was taken, was none 
of the excepted dayes; Sed non allocacur, fo2 it ſhall be intended,if 
the contrary be nor ſhewn by the Octendant, and ſo the Juſtices 
ſaid the Law ts clearly taken at this day upon the Statute of R. 
to plead a Feoffement by ceſty a que uſe. 3. Exception, that none 
can take Recognizances but Fuſtices of Reco2d which had au⸗ 
thoꝛity by Patent, ec. as the Juſtices of the Benches and Juſtices. 
of Peace by Commiſſion; and the Major is not a Judge of Reco2d, 
but by cuſtome ; ſed non allocatur, fo2 the ctiſtome is good, and the 
cuſtomes of London are confirmed by Parliament, and are good 
though ſtrange ; and la it was adjudged in this Court between 
Mabbe and Frying. 4. Exception, the cuſtome extends aſwell to 
Recogiizance taken of ſtrangers as Citizens, oz fo2 matters 
within the City; and fo2 this cauſe Gawdy held it was not good. 


Watkins verſus Johns, 


13 koꝛ Aſſault, Battery, and bꝛeaking of a pack of clothes 

and taking one cloth out of it, æc. Detendant as to the Al 
ſault and Battery pleades not guilty: and as to the pack of clothes, 
tc. he juſtifieth, to2 that the Queen granted the Oftice of Aulnage 
with the moity of the p2ofits of it, to W. Owen, and that the ſaid 
Owen by his Oeed, bearing date, æc. at ſuch place made him his 
Deputy, and becauſe the Oefendant did offer to ſell this pack of 
clothes,not having the Aulnage ſeal to it, contrary to the Statute, 
he ſeiſed it as fozteited; and upon this piea, a demurrer. Snage (02 
the Plaintiſt argued. 1. The Plaintiff declares of the bzeaking 
of a pack of clothes, and taking a cloth out of it; and he anſwers 
to the taking of the pack, but not to the taking of one cloth 
out of it, which is ſpecially mentioned. 2. He reciteth not the 
Statute which makes the Office of Aulnage. 3. De ſheweth that 
the Defendant offered to ſell it contrary to the Statute , and 
ſheweth not which Statute , and there are two Statutes which 
give ſeveral puniſhments , 27 H. 8. cap. 12. & 6 Ed. 6. cap. 6. J. Me 
juſtifieth by deputation from Owen, but ſheweth not that the office 
was granted to him to exerciſe by Deny. fo2 this is an office of 
truſt, and otherwiſe cannot make a Deputy. 5. Þe pleadeth 
that Owen by Deed dated at Aburgaveny made him his Deputy , but 
ſheweth not the place where the Deed was made, which is iſſuable, 
fo2 it may bear date at Ab. and yet ſealed and delivered at another 
place; and ſo there is no place from whence the Venue ſhall come 
ik the Deed be demed. And fo2 theſe cauſes the plea was held 
clearly inſufficent, and it was adjudged fo? the Plaintiff, 


Bb 2 Bugs 
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(13) 


(14) 


(15) 


(16) 


Bugg & Nelſon verſus Woodward, 


prom Foꝛ ſuing fo2 Tithes in Court-Chaiſtian ; and doth 
ſuggeſt that one prettiman was ſeiſed of the Land of which the 
Tythes are demanded , and in conſideration of five pound paid 
by him to the ſaid Parſon (Woodward) concordatum & agreatum fuir be: 
tween them, that he and his aſlignees ſhould hold the land dilcharg⸗ 
ed of Tithes during the life of the Parſon, and that afterwards 
he let it to the Plaintiff, and upon this a Pꝛohibition was grant: . 
ed, and it was held he need not make pꝛoot of it, foꝛ it was a com: 
poſition with the Perſon himſelf who ſued, And a conlultation 
was pꝛayed,  fo2 the agreement is without Deed, and being fo2 


no time certain, but toꝛ the life of the Parſon, it cannot be goon 


without Deed; and it is onely an agreement, and no grant to be 
diſcharged; and a grant of Tithes to a ſtranger cannot be with⸗ 
out Deed; no moꝛe can it be to the Party himielf that is Tenant 
of the Land. And it was ruled in the Common place between 
Weſcled and pepper, that a concordatum & agreatum between the Narſon 
and his Pariſhoner, that fo2 twenty ſhillings Rent he ſhall have 
his Tythes fo2 twenty years if the JIarſon ſo long live, that a 
Pꝛohibition lieth not yet there it was perſonal, and here fo2 life, 
Gawdy, a grant toꝛ life of Tithes is not good without Oeedg, but 
here it is a contract fo2 mony, 21 H. 6. 43. Leaſe foꝛ years of Tithes 
18 ga0Dd without deed, Et adjournatur : vide reſiduum poſtea, Mich. 33. & 
34. Eliz. placito, | 


Buſhes Caſe, 


Ebt upon an eſcape againſt a Sheriff, he pleads nihil deber , and 
1 / by Uerdict it was found, that the Plaintiff recovered againſt 
S. in Debt, and after the year paſſed, had a Cap. ad ſitisfaciendum 
againſt him, and the Shertft by fo2ce of it took him, and ſufteren 
him to eſcape , and it upon this matter he was chargeable foꝛ this 
Deht was the queſtion, and it was adjudged he ſhould; fo2 though 
the p2oceſs was het awarded, yet it was lufficient fo2 the 
Sheriff ta Arreſt him, and he might juſtifie in a falſe impꝛiſonment, 
and rhereto2e cannot let him at large. 


Hungate verſus Hamond, 


A Juroꝛ was challenged and withdꝛawn, and upon a tales awar- 
ded and p2oceſs againſt the other Juro2s , he appeared a- 
mongſt them and was ſwoꝛn, and tried the iſſue, and this being al⸗ 
[edged in Arreſt of Judgement, it was held erroneous , and the 
judgement ſtaid. 


Richard Cottons Caſe, 


[f Jectione firmz : Apon £vidence it was held, that if a Diſſeiſo2 
makes divers ſeveral Leaſes fo? years, and the Diſſeifſee en- 
ters into one part in the name of all, this is good fo2 all, fo2 they 
are ali derived out of one freehold, and that an entry upon part 
of the Land is an entry into the Pauſe, which is in another part 
of the Land, 

Met: 
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Metcalfe verſus Deane. 


T He Jury were gone from the bar to confer of their Uerdic, one (17) 
of the witnelles that was befoze ſwom on the part of Deane, 
was called by the Juroꝛs; and he recited again his evidence to 
them,and after they gave their Cerdicfo2 D. And complaint being 
made to the Judge ot the Aſliſes of this mis demeanoꝛ, he examin- 
ed the Enqueſt, who confeſſed all the matter, and that the e vi⸗ 
dence was the ſame in effect that was given befo2e & non alia nec di- 
verſa, and this matter being returned upon the Poſtea, the opinion 
of the Court was that the Uerdict was not good, and a venire fac 
de novo was awarded, V. 35 H. 6. Examination 17. 11 H. 4. 17. and Brown- 
low cited a pꝛeſident inter Leming and Kempe dccoꝛdingly. 


Termino 


(1) 


Termino Michaelis, 
Triceſsimo ſecundo & triceſs tertio ELIZ ABE. 


in Banco Reginæ. 


Milward verſus Clerk. 


Sumpſit: and Declareth that whereas the Detendant 
was Arreſted at his ſuite upon Pꝛocels, the Oeken⸗ 
\f dant in conſideration that he ſhould be permitted to 
Fe go at large, and that the Plaintiff would give his war- 
{NV rant to the Bailiff who Arreſted him, to ſuffer him to 

__ go at large , that he would appear at the day of the 
return of the Pꝛoceſs, oꝛ would give him ten pound, and alleged 
in facto, that he conſented that he ſhould be permitted to go at large, 
and gave warrant to the Bailiff, æc. and that he did not appear at 
the day, foꝛ which he bꝛought Acton foꝛ the ten pound: Cipon non at- 
ſumpſit it was found foꝛ the Plaintiff, Godtrey moved in Arreſt of 
judgement, that this was a vold aſſumpfit, againſt the Statute of 
23 H. 6. fo it is to ſuffer him to go at arge contrary to that Sta- 
tute. Gawdy and Clench, it is a good aſſumpſit, being made to the 
party which had autho ty to diſpenſe with his appearance; but it 
the pꝛamiſe had been made to the Sheriff, oꝛ to any other to his 
uſe, it had been within the equity of the Statute. Fenner doubted, 
but afterwards judgement was commanded to be entred, ifother 
matter be not ſhewn. 


Parker verſus Plummer. 


* Elverton Serjeant demanded the opinion of the Court, p. hav- 
ing a term fo2 leventy years , deviſed that his eldeſt ſon 
ſhould have the uſe and p2ofit of it fo2 thee years , and that after- 
wards his poungeſt ſon ſhould have his Leaſe and terme, Saving that 
I will chat my wife ſhall have half the iſſues and profits of the Land during her 
life, bearing and allowing half the charges thereof. And the queſtion was it 
the wife had any intereſt init, oꝛ onely to have an account koꝛ the 
pꝛofits of the Land received. Gawdy andClench, ſhe hath an inte- 
reſt tn the Land; fo2 to have the iſſues andp2ofits, and to have the 
Land is all one; and ſo was the intent that the ſhould have the Land 
wth the ſon fo2 her life; and if ſhe hath no intereſt , ſhe can have 
no Action; fo2 account lieth not fo2 want of p2ivity. 


Tibbotr 


—— 
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Tibbott verſus Haynes, Paſ. 32, rot. 353, 


So fo2 theſe woꝛds, Tibbot and one Gough agreed to have hired a 
man to kill me, and that Gough ſhould ſhew me to the hired man to kill 
me. And _ not giulty, it was found fo2 the Plajntiff. Jt was 
moved in Arreſt of judgement that an Action lieth fo? theſe woꝛds. 


and lo held Gawdy, fo? it is not alledged that any Act was done by 


the Plaintiff , no2 any thing put in ure by him, but onely a com- 
munũ cation between him and G. but otherwiſe it is, if the wozds 
had been, He hath hired a man to kill me. Fenner contra, fo it is an ill 
part, t02 which he might be bound to his good behaviour, Wray 
was abſent ; but n being — he agreed with 
Fenner, and judgement was given to2 the Plaintif, againſt the opt- 


nion of Gawdy. 
Weſtbourne verſus Mordant, 


9. — upon the Caſe : and declareth that whereas he was pol 
ſelled ol a Meadow called Parſonage Meadow in vv. adjoyn: 
ant to a little Bꝛook there, from the 20 Aprilis 31 Eliz. and adhuc 
inde poſſeſſionatus, the Dekendant the (aid 20 April put in divers loads 
of ſtone into the laid Bꝛoon, and by it obſtupavit aquam illam, that 
it from the laid 20 Ap. to the day of the Cirit purchaſed, over: 
flowed his Meadow, la that he could not have any benefit of it; 
and after Clerdict found fo2 the Plaintiff, it was moved in Arreſt 
of judgement, becauſe the nuſance is ſuppoſed to be done betoꝛe 
the Plaintiffs title did commence , ſo no cauſe of Action. Gawdy, 
the Oeclaration is good; fo2 an Action of the caſe declareth the 
whole matter, ſo that it is not material when the nuſance was 
ercced , fo2 he that is hurt by it ſhall have an Action, Fenner a: 
greed, it may be the nulance was not by the ſtopping till the run- 
ning of the water, and the Action being bꝛought as the truth is, is 
well bzought ; and vvray being abſent they commanded judge: 
ment to be entred, if nothing ſatd to the contrary. 


Sir William Waldegrave verſus Ralph Agas, Intr. Mich, 
32, Eliz, rot, 712, 


A uon fo2 wozds: And declareth that he was Sheriff of Suf- 
1 folke, anda Oeputy Lieutenant there, and was Captain of 
ſir hundꝛed ſouldiers fo2 the ſafeguard of the Queens perſon;that 
the Dekendant præmiſſorum non ignarus, and of purpoſe to dꝛaw him 
inta diſcredit, ſpake theſe woꝛds to one Edward Hill whichadhunc fuit 
& adhuc is his ſervant, It is well known that I am a true ſubject, but thou 
ſerveſt no true ſubject (Innuendo prædict. V Villielmum y Valdegrave) ann 
that thy own conſcience doth accuſe thee therefore. Upon not guilty 

leaded, it was found fo2 the Plaintiff , and damages five 

undꝛed pound. Jt was alledged by Lewes, in Arreſt of progenient 


(3) 


(4) 


(5) 
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that an Action lieth not fo2 theſe wozds , fo2 he faith not that Sir 
W. W. is no true ſubjca; although the Plaintiff lalth innuendo the 


Plaintiff, thele are not the wozds of the Oetendants, toꝛ perhaps 


E. H. did not lere any man, oꝛ his intent may be other wiſe; and 
if they be intended of the Plaintiff, yet they are not luch woꝛds of 
viſcrevit, as toꝛ which Aion lay; fo2 it ſat! not be intended that 
he called him Trayto2 oꝛ Rebell, but that peradventure he was 
Diſobedient to ſoine Pꝛoceſs, oz that he was Accauntant, and 
made no true Account, and cited Stanhop und Blichs Caie , which tre 
4 Co. und Kimzeys Caſe , Me being a Sailiff b2ot:ght an Action to2 
theſe woꝛds, 1houdoeſt ſerve falſe Warrants and deceiveſt the people: ad- 
judged that the woꝛds were not actionable, fo2 it is not averred 
by it that he made falſe TWUarrants , 02 knew they were falle; and 
inthe caſe of te Clerk of the Peace fo2 Glouceſter, You make falſe Re- 
cords and juſtifie them for true, no Action lay, fo2 they might be 
taile fo2 miſwuting oz otherwiſe ; and in davage and Cooks Calc, 
circa 27. Eliz. dH fed that theſe woꝛds, Thou art a papiſt, and not 
the Queens friend, are not iaMionable; and the innuendo Cannery ade 
the matter, ne2 the averment that he was his ſervant will not 
ſerve, as it was adjudged in the Caſe of George againſt Parker, 
£02 theſe woꝛds, Thou haſt broken my Shop, and taken my goods, innu- 
endo, that he ho robbed him of them, an Action did not lye; fo2 
the tir“ wozds were not Qctionable , and the lecond could nor 
ate them, Godfrey contra, alid he agreed the Cate of Kimzey and 
cf the Clerk of the Peace of the County of Glouceſter, t62 he was 
of Councel in them, fo2 they ſhati be intended ina good fence, 
und could not be intended that they counterteited TUarrants , o2 
KLe62DsS ; but here it ſhall be intended in malem partem, that he is 
no true Subject, but a Trattoz to the Queen. And upon ano- 
ther Day it was moved again; and Egerton Sollicitor ut ge d, that 
thele words being lpoken of a man ot luch credit as the Plain- 
tift, are to be moze regarded then if ſpoken of a p2ivate man; 
and it is a rule in the Civil Law, fermo relatus ad perſon: m deber 
intellgi ſecundum conditionem perſonæ; und he cited the Caſe ot G. 
Edward Boughton againſt the Biſhop of Coventry and Litchfield, which 
was koꝛ theſe woꝛds , He is a vermine in the Commonwealth, and a cor- 
rupt man; and fo2 that he was a Juſtice of Peace, and a man of 
nood eſtimation, it was adjudged,after long arguments, that he 
ſhould recover, and had four hundzed Märkes damages; and 
afterwards it was moved again by Coke {v2 the Plaintiff, that 
the perſon of whom the wozds were lpoken beiin conſidered , 
would bear an Action; and cited Birchlys Cale v.. Co. when words 
arc ſpoken which touch one in his duty oꝛ courte ot life. And theſe 
Actions are foꝛ the diſcredit, and theretoꝛe otight to be adjudged 
accozding to the credit and place of the perſon of whom they 
were ſpoken; and Trin. 2 H. 8. Rot. an Action was bought by 
the Biſhop of Wincheſter, fo2 theſe woꝛzds, My Lord of Wincheſter 
took me and impriſoned me till I entred into a Fond of twenty pounds 
ro the Kings uſe , udjudged Actionable „ and Hill. 19 Eliz. rot. 484. 
The Loꝛd Aburgaveny bꝛzeught an Anion fo2 thrie woꝛds, My 
Lord of Ab. ſent for us, and put ſome of us into the Stocks; ſent ſome of us 
unto the Gaol, ard put ſome of us into the houſe called Little Eaſe, 
and adjudged oecionable ; but ſuch woꝛds as in the tuo laſt caſes 
ſpotzen bf a puvate perſon were not actionable. Wray, the 
words themletves fo2 the generality ol them may have a good 

con- 
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conſtruction and reaſonable intendment, and are not actionable; 
but the quality of the perſon ol whom they are ſpoken being con- 
ſidered, he being touched in his credit, and courſe of life, they 
are activnable. As to call a Biſhop Papiſt, is actionable; ſo to 
call a Judge a Coꝛrupt man, fo2 theyconcern them in their office ; 
but to cali a pꝛivate man ſo, are not actionable, And whereas it 
was ſaid, that it appeareth not they were ſpoken of the Plaintiff, 
but that it may be intended E. H. did not ſerve any man; as to 
that, the Innuendo takes away all incertainty in that; foꝛ ſo it is in 
all Actions upon the Caſe fo2 words, the (innuendo) makes them 
ſpoken of the Plaintiff, and the Defendant is found guilty; and 
ois Eſtopped to ſay, he did not ſpeak them of the Plaintiff. Gawdy ; 
Foꝛ the certainty of the perſon, there is no doubt, but that the 
(Innuendo) makes them as certain, as if he had ſald Sir William 
Walg. is no true ſubject; butt fo2 the generality of the words, he 
doubted and deſired to fee Bucklies caſe, But as to the woꝛds (true 
ſubject) he ſatd, they could not have any other reference, then that 
he was not true in his Allegiance , o2 in his Subjection, and can- 
not be intended, kalle in other matters of accompt, æc. And be- 
cauſe Fenner was not ſatisfied, they would adviſe till another 
Term; and the next Term, it was adjudged fo2 the Plaintiff, 


Taſſall vcrſus Shane, Trin. 32 Eliz, Rot. 828. 


Ebt upon a Bond, The condition was to pay Eleven — 

upon the 12 of February. Defendant pleads an acco2d 8 February, 
That if he paid Eight pound upon the ſaid 12 of Febguary , that he 
would accept it, fo2 the payment of the eleven pound, and pleads 
a tender at the day, & Encore preſt. But this being but a Concoꝛd, 
which is no Plea in Debt, without ſatisfaction ; it was adjudged 
fo2 the Plaintiff, 


Thomas Dearing's Caſe, 


LE was indicted of murder. And Lewkener took divers Excep⸗ 

tions. I. The Jnquiſition was taken befo2e Th. G. Coꝛoner 
of the Loꝛd Barkley, but ſheweth not, that he was Coꝛoner of the 
County, 02 of what Liberty. 2. It is not ſhewn, how the Low 
Barkley Can make a Coꝛoner, by Patent o2 ꝛeſcription. 3. It is 
quod percuſſit cum gladio, and ſatth not felonice. And fo? theſe cauſes the 
Indiament was diſcharged, 


Tho, Greenleaf verſus Jo, Barker, 


Rror of a Judgment given in an Aſſumpſit in Canterbury. I. Er⸗ 
r02. That whereas the ſaid J. B. bzought an 6 e and de⸗ 
clared, Chat whereas the ſaid J. B. was indebted to the ſald J. G. 
by Obligation in five pound, to be paid upon the firſt of November 
following, in conſideration that he the third of November, at the 
inſtance and requeſt of the Plaintiff, would pay him the ſaid five 
Pound, wetyout ſuit oꝛ trouble, he aſſumed to deliver him a Bond 
n T J. S. was indebted to him in twenty ſhillings, with a Let⸗ 
ter of Attoꝛney to ſue fo2 the Debt. And upon this Declaration 
after Uerdic, Judgment was given fo? the Plaintiff ; ond upon 
this Judgment, Erro2 was brought. I, Erroz, That the con- 
0 ſideration 


(6) 


(7) 
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ſideration was not good, fo2 he did no moze then the Law did 
compel him to do, viz. to pay the money that was due befoze; and 
ſo was the opinion of Gawdy and Fenner: Fo2 he payeth no moze 
then was due; but if it had been paid beto2e the day, it is other: 
wiſe. Fo2 every conſideration muſt be fo2 the benefit of the Oe⸗ 
fendant, 02 ſome other at his requeſt, 02a thing done by the Plain: 
tiff; fo2 which he labozeth, o2 hath pꝛejudice. As 37 H.s. to cure 
one; and in 20 Eliz. in the Common place between Worchington and 
— in an Aſſumpſit. That whereas he was bail in the Aueens 

ench foꝛ ].5. ſervant of the Defendant, he luch a day aſlumed tg 
ſavehim harmleſs; but it not being alledged, that it was at the 
time of the bail oꝛ betoꝛe, no2 at his requeſt, but after it without 
conſideration, it was void, 9 Edw. 4. Conco?d ta deliver one his 
own witings, is void. 2. Erro, The Aſſumpſit is valb; fo2 it 
appeareth not the Plaintiff could have any benefit of it: Foꝛ it 
is not to ſue and recover the twenty chulings to his own uſe, and 
ſo is rather a charge; and of that opinion was Gawdy. Fenner, con- 
tra. 3, Erroꝛ, FM that upon the Verire f:cias onciy twenty thee 
were returned, whereas there are to be twenty four. Gawdy, it 
18 4 by the Statute of Jeofails after Aerdia; Fenner doubted. 
But both conceiving there was no conſideration, and 0 aplain 
Erroz; Wray being abſent, they were both of opinion to reverſe 
the Judgment, Tanfeld who was not of Council in the caſe, ſaid 
it was adjudged, Paſch. 23 Eliz. inter Coke & Hewet, That in conſide⸗ 
ration he would at the requeſt and inſtance of the Platntiff, pap 
him twenty pound upon a Bond at the day when it was due, he 
aſſumed to deliver to him the Bond: This was adjudged a good 
conſideration, Gawdy ; that may be, fo2 it is to deliver to him the 
ſame Bond which was to be delivered upon the payment of the 
money; but here it is collateral, and they would ad viſe. 


Rigg verſus Clarke. 


Rror of a Judgment in an action upon the caſe ; where Clarke did 

declare, Chat whereas he was poſſeſſed of a Gelding, in con 
ſideration that he would lend his Gelding to B. to carry three 
buſhels of Coals from Ware to the houſe of B. he pꝛomiſed he 
would not aliter eum onerare, and alledges, that the ſaid B. alter per 
ur im prædictꝰ onerabat ſp-donem prædictꝰ & me gis ponderoſius onus ſuper ſpon- 
donem prædict impoſuit; upon Non Aſſumpſit, and found fo2 the Plain⸗ 
tiff, Judgment was given, and Erroz bought. 1. De ſaith, Per 
viam prædict, whereas it ſhould be in via, but this was clearly diſ⸗ 
allowed; fo? it is all one, and of one ſence, 2. Erro?, that it is 
alledged, aliter onerabat, and ſheweth not how. Gawdy and Fenner 
held clearly it was Erro2z: Fo? to enable him to the Suit, he 
ought to ſhew how he over-burthened him. And being moved 
again, it was adjudged, that foꝛ this cauſe the Judgment ſhall be 
reyerſed ; although Godfry moved . „that it was well e⸗ 
nough ; foꝛ it lav not in the Conuſance of the Plaintiſt, how he did 


opet᷑ load him; 1102 is it material, how he did over⸗load him: Fo? 
if he alledged in one manner, and it be found in another manner, 
it is found fo? the Plaintiff; and this is after Herd. And al- 
though the Declaration is faulty in fon, this is alded by the Sta- 
tute of 18 EZ. Blit notwithſtanding theſe reaſons, the Jud 
was reverſed; koz it is a thing material which the Plein 
gew. 
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Kinnerſley verſus Smart, Trin. 32 Eliz, Rot. $98, 


Dies upon an Obligation: The Defendant pleads, that at w 
in the County of Warwick, there was a communication and 
agreement between them fo2 lending of money; and that the 
Blaintiſt ſhould have ſo many Dren, which were of value 
above ten pound per annum; and fo2 the perfozmance of this uſtiri- 


ous Contract, the Bond was made, and pleads theStatute of 


13 Eliz. to avoid the Land. The Plaintiff ſarth, That it was well 
and duly made upon good conſideration ; abſque hoc, that it was 
made fo2 ſuch QAturious contract : And upon this they were at 
iſſue, and tryed in the County of Warwick, and found foꝛ the Plarn- 
tiff. Tankeld : this iſſue is miCtryed, fo2 it ſhould be tryed in 
London: F02 the iſſue is, that the Bond was not made upon an 
Cſurious contract, and the Bond was ſuppoſed to be made at 
London ; and the Bond being made there, the tryal is to be there. 
Coke & Kennerſly, contra: I 1 Bond is confeſſed, but the Point 
is, It it were made by Alury, which is oy” oy tobe atW. in 
the County of Warwick; and upon this is the iſſue taken, 8 Edw. 3. 
8. An iſſue being, if a Deed were made by Dures, the iſſue ſhall be 
tryed by a Venire of the place where the Dures ig ſuppoſed, and not 
where the Deed is ſuppoſed ta be made, 22 Edw.3. 15. 35 H. 6. 24. 
Hill. 28 Eliz. Rot. 3171. vel 211. Inter Sibthorpe & Turnor. This Ex- 
ception was taken, and ruled, that the tryal ſhall be in the County 
of Eſſex, where the Uſury was ſuppoſed to be, and not at London, 
where the Deed is ſuppoſed to be made. And Paſch. 32 Eliz. Rot.303. 
The like rule, Inter Pay & Wilkinſon. And this being moved divers 
days this Term; upon the laſt day of the Term the Plaintiff 
had Judgment, 


Parcel's Caſe, 


HE was indicted, that at ſuch a day, and divers days befo2e and 
after he was a Common Barreto!, & perturbator Pacis, but 
ſhewed no place where, no2 cauſe, fo2 which he is a Common 
WBarreto2; and thele Exceptions were taken by Lewkener : But 
the Court held it good, without any ſpectal cauſe ſhewn, and the 
place is not material, fo2 it is every place, and the tryal ſhall 

De corpore Comitatus. 


Wilſon verſa Jeffrey, Paſch. 30 Eliz. Rot,219, 


En of a Judgment given in a Wait of Covenant; and the 
pꝛincipal Erro2 aſsigned was, That the Plaintiff declared 
upon an Indenture in this manner, Quod cum per ſcriptum Indenta- 
tum factum inter eos Teſtatum fuit, &c. And doth not alledge in facto, 
That he by ſuch an Jndenture did Covenant. Fenner, ſd is the com- 
mon courſe in Declarations; but in a lea in Bar it is no good 
fozm. And all the Pꝛothonotaries of the Common place certt- 
fied, that ſo are all their Pꝛeſidents; and Loe and other Clerks 
+ dog Bench ſaid, lo is their courſe; andthe Judgment 
rmed, 


Cc2 Katherine 


(10) 


(11) 


(12) 
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(13) 


(14) 


— 


Katharine Hume verſus Luke Ogle, 


' A 7pcal of the death of her husband, and declares, that the 


Delendant ſuch a day at Welt Lilburne in the ſaid County,gave 
im a moztal wound, of which, at Werwood in the ſatd Countyhe 
anguiſhed, and the ſame day there died; and ſo the ſaid De⸗ 
fendant, the ſaid day and year at Weſt-Lilburne afozeſaiD, her ſaid 
husband Modo & forma prædict murdravit ; and although not guilty 
pleaded, and iſſue joyned upon it, yethe waved it, and demurred 
upon - Declaration (as it was clearly held by the Court he 
might:) Fo2 if the Declaration be not good, it is in vain to pꝛo⸗ 
ceed to a tryal , yet it was clearly held, that it is not peremptozp 
to the Defendant ; fo? if it be adjudged againſt him, it is but a 
Reſpondes ouſter - And the cauſe of the Demurcer was, that the 
death is ſuppoſed to be at Werwood, and yet the murder is ſuppoſed 
to be at Weſt-Lilburne, which is contrary, and cannot be; fo? al- 
though the ſtroke is ſuppoſed to be at Weſt-Lilburne, yet it is not 
felony till his death, which was at Werwood, and there the murder 
is ſuppoſed to be done; and the caſe of Heyden (4 Co. fol. 41.) was 
cited. And as the Indiament there, was inſufficient fo2 the time; 
ſo here = the place, which is moꝛe material; fo2 trom this the 
venire ſhall come; but if it had been Et fic murdravit modo & forma præ 
dicta, it had been good. And Ive ſaid, divers of the ancient Pꝛe⸗ 
ſidents are, that the murder is ſuppoſed to be where the ſtroke 
was. But the Juſtices held clearly, that the Indiament was ill; 
fo2 of neceſsity it muſt be at the place of his death: And al: 
though the Pꝛeſidents are ſo, yet they did paſs Sub ſilentio, and 
were not well eramined, and not to be regarded as Heydens caſe ; 
and it was reſolved, that there was no difference between the 
caſes, and adjudged, that the Appeal did abate. 


Sir Gilbert Gerrard, Maſter of the Rolls, verſ Mary Dickenſon, 
Paſch. 3a Eliz, Rot. 453. 


Aion upon the caſe fo; ſlandering his title, and declared, that 

whereas he was ſeiſed of the Mannoꝛ of Hely in the County ok, 
XC. And Sir Ralph Egerton was in ſpeech with him, to have a Leaſe 
of it fo2 years, and offered ſo much fo2 the Rent, and ſo much fo?2 
a Fine, the Defendant promiſſorum non ignara ; but intending to 
lander his title, ſaid inthe p2eſence of divers, | have a Leaſe of the 
Mannor of Hely for ninety nine years, anD publiſhed a Deed of Leaſe to 
divers, affirming it to be good, and offered to ſell it, and all her 
intereſt in it, Ubi revera, the Defendant did know it to be a fozged 
Deed; and by reaſon of theſe woꝛds, Sir Ralph Egerton would not 
takeaLeaſe, no2 anyother, by which he loft the commodity of his 
Land, to his damages of One thouſand pound. The Defendant 
pleaded, that one W. Dikenſon her husband, died at Uxbridge, &c. 
After whoſe deceaſe Talis Indentura qualis in Narratione prædict' ſpecifica- 
tur, & quoddam ſcriptum exemplificationis hujuſmodi ta lis Indentura ſub magno 
ſigillo Angliz ſigillat, came to the poſſeſsion of the Oefendant a- 
mengſt other witings ; the which, the Defendant then and 3 
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did believe to be a good Leaſe, and duly made, ſcaled and deliver: 
ed; foꝛ which, ſhe doth juſtifie the woꝛds abſque hoc, that ſhe did 
khow it to be a Deed of a fo2ged Leaſe ; and upon this it was de- 
murred in Law, and argued vy Coke and Warberton fo2 the Plain 
tiff, and by Alcham and Snagg Serjeant fo2 the Defendant, And 
as tothe Bar, it was held clearly by the Juſtices, and in manner 
confeſſed by the Dekendants Council, that it was ill; fo2 ſhe ſaith 
Talis Indentura qualis, &c. {0 doth not an{wer to the Deed in the De: 
claration; fo2 calis is not eadem, But as to the ſubſtance of the 
Declaration, it was moved, that the Action did not lie; fo2 the De- 
fendant ſaith, ſhe had a Leaſe, which is not to be referred to the 
Deed of Leaſe, but to the Jntereſt of the Leaſe ; and when ſhe 
claimeth an intereſt, ſhe is not puniſhable, and the caſes of Con- 
ſptracy, 22 Edw.z. 1. & 40 Edw.3. 19. And the caſes of publiſhingof 
fozged Oceds, 9 H.6. 26. 2oH.6. 11. 10H,7. 29: 15Edw.4.25. Were 
cited, that the party is not puniſhable, clatming an intereſt, oz 


not knowing it to befozged, And divers Exceptions were taken 


tothe Declaration. 1. Jt is not averred, that the Defendant 
had not title. 2. It is ſaid, ſhe offered to ſell, but ſaith not to 
whom, ſo incertain. 3. That ſhe publiſhed diverſis perſonis, but 
ſhewed not to whom. 4. Jt is laid, that ſhe knowing it to be 
fozged, publiſhed it, and no place ſhewn of her knowing, which 
is material and traverſable; and ſo a place ought of neceſsity to 
be inſerted. Sed non allocantur. And as to the matter, it was ſaid it 
was ſufficient to entitle the Plaintiff to an Action: Fo? if one en. 
title aſtranger tomy Land, and not himſelf, an Action lieth, Trin. 
24 Eliz, inter Johnſon & Smith, The caſe was, Johnſon enters into 
a communication with Sir H. -_" to ſell him certain Land; 
and the Defendant knowing it, laid in the Cotintry, that a 
ſtranger had a Rent⸗charge out of it, by reaſon whereof Sir H. 
Bedingfield refuſed to p20ceed in the bargain. And Mildmay's (againſt 
Standiſh) caſe was cited ( 1 Co. 177.) So here when ſhe derived no 
title to herſelf, but in effect ſaith, Der husband had a Leaſe,which 
now is a ſtranger, an Action lieth, Wray Chief Juſtice, the wo2ds, 
I have a Leaſe, &c. ſhall not be conſtrued, that ſhe had a Term oz 
Intereſt in the Leaſe it ſelf, but onely an Indenture of Leaſe ; and 
ls as much as it ſhe had ſaid, that ſhe had an Jndenture of Leaſe 
made to her husband in her keeping, ſo makes no title to herſelf; 
and being ſo, all will agree ſhe is puniſhable : But it ſhe had ſald, 
that ſhe had an Intereſt oꝛ Term fo2 ninety nine years, and en- 
titled her ſelf to it, it were otherwiſe. But in all caſes, when 
one doth entitle a ſfranger, it is not actionable, ercept it be ſhewn 
that ſome damage cometh to the ]Þ2opaieto? by it, viz. That he 
cannot let it oꝛſell it, ac, and that an Action lieth not where one 
doth entitle Himſelf, the caſe of 17 Edw.4. 3- doth p2ove it: Fo? if 
one ſaith J. S. is his Uillain, an Action lieth not; but if he ſaith, 
JS. is Aillain to a ſtranger, it is otherwiſe. G y: The ſaying 
[ havea Leaſe, amounts to as much, as I have an Intereſt fo2 years, 
fo2 ſo it is intended in common Parlance, and ſhe doth not onely 
ſay, ſhehath a Leaſe, but this is intoꝛced by offering to ſell it; but 
it being alledged, that ſhe publiſhed it, knowing it to be fo2ged, 
and ſo doth indamage the Plaintiff, and of pttrpoſe to op. im 
to let, æc. Jt ſeemeth, the Action is maintainable, and at Com- 
mon Law, if one ſue a foged Obligation, knowing it to be ſo, an 
Action of the caſe lay: And although ſhe clatmeth the Leafe tober 
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(16) 


(17) 


(18) 


(19) 
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elt, yet ſhe publiſhing it, knowing it to be foꝛged, an Action lieth: 


And although it is ſaid, that it 1s not publiſhed as a true Deed; 
but —.— this is a plain Affirmative, that it was true; and 
afterwards the Plaintiſt had Judgment. 


John Hoopers Caſe. 


E Hooper alias Bartholomew, Carpenter , and others, were in⸗ 
Dicted upon the Statute of 8 Hen. 6. And becaule the addition 
came after the alias, it was held void, as to him, and the India 
ment diſcharged. And in the ſame Jndicment, one was indicted 
by the name of J. the wife of J. S. of D. and it was moved, it this 
were good without any other addition to the wife, ol her myſtery, 
oꝛ place of her habitation, Gawdy held it was not , Clench and Fen- 


ner, contra, 
Edward Walwins Caſe, 


Ee. brought by him ta reverſe an Atlary upon an Indictment 
of Murder: The Erro2 was; fo2 that in the Jndictinent he 
was named Edward Walwin de Mackre, und the capias was de Mackreo, 
and by the name of Walweene, whereas his name was Walwin; and 
fo2 theſe cauſes the Utlary was reverſed, 


Berkenhead verſus Nuthall, 


Een upon a Judgment in Debt. Erroz was, that in the Watt 
he demanded One hundꝛed ſixty fir pounds thirteen ſhillings 
kour pence, and in the Oeclaration he demanded One hundzed 
ſeventy one pounds ten ſhillings ; and koꝛ this variance the Judg⸗ 
ment was reverſiey, 


The Archbiſhop of York againſt Sir Henry Barkly, 


Po: upon a Judgment in a Quare impedit. Uartance was aſsign- 
ed between the Reco2d and the Kut; fo2 one was of the 
Church of Bonnington with a Double (nn) and the other was Boning- 
ton with a ſingle (n), and Tanfield compared it to the caſe of Attaint, 
which was overthzown, becauſe one Reco2d was York, and the 
other Yerk; but inter Colceſter und Colcheſter, in Bird and Shelberies caſe 
(v. Antea, 4. ) it was held to be no difference, becauſe (h) non eſt 
licera, ſed aſpiratio. Another variance , becauſe the Judgment was 
ſuppoſed to be given befo2e the Lo2d Anderſon,and his companions ; 
whereas it was befoze the Loꝛd Dyer, &c. And this was held a 
great variance, and it was commanded to be examined, c. 


Leverett verſus Townſend, 


A Crion upon the caſe, and declareth, That whereas he was ſeiſed 
of ſixteen acres of Land in D. and by reaſonof it, had after 
harveſt, ſevered Common in another parcel vf Land of twenty 
acres adjoyning there, every year, the Defendant had plowed 
this Land, by which he was diſturbed of his Common. After 
Cicrdict, it was alledged in Arreſt of Judgment, that he having a 
Freehold in the Land, to which he claimed Common; he = - 
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have an Alsize, and not an Action upon the caſe, 2H. 4.12. 8 Eliz. 
Dyer 258. But the Court, and Coke that was of counſel of the 
ſame part, held he might have one action 02 the other: But Coke 
ſat, it was not expꝛeled, when the difturbance was made, and lo 
might be befo2ehHarveſt,and then no cauſe.of action;Gawdy and Fenner 

it well enough; fo2 the diſturbance was by op — the 
Land, which was a Nulance, and would remain ſo atways ; but 
they would adviſe; | 


Warter verſus Perry & Spring. 


ys them as Mainpernoꝛs of Broke, they pleaded (20) 
| that B. was dead the day of the Judgment given: The Court 

at firſt held it no lea; fo2 it goeth in avoiding of the Judgment, 

and pꝛoveth it to be erroneous, which cannot be avoided but by 

Erroꝛ: But they might plead the death of B. befoze the Scire facias, 

and after Judgment; to2 then — 5 not. bꝛing in the body: 

But afterward the Plea was received, becauſe they cannot have 

a ut of Erro2 to reverſe the Judgment. 


Veal verſus Roberts, Trin, 32 Eliz, Rot.676, 


—— firmx. The cale was : Stevens was ſeiſen of two cuſto- (21) 
mary Meſſuages and Lands to the ſame belonging, and Hey- 

don was leiſed of two other cuſtomary Meſſuages and Lands to 
the ſame belonging; and W. & W. were poſſeſſed of certain Lands 
containing ten acres , called Normors (which were the Land in 
queſtion ;) All which were parcel of the Poſſelstons of the 
of Gloceſter. The Abbot and Covent let to J. v. the ſaid four 
ſuages and Lands, Necnon the ſaid Lands called Normors, Haben- 
dum & tenendum the ſuid Meſſuages and Lands, c. Necnon the ſaid 
ten acres of Land, A tempore mortis ſurſum redditionis, forisfacturæ aut 
determinations ſtatus & termini prædict' Of S. H. W. & W. t02 years ren- 
ding Rent; the eſtate fo2 years in Normors expired; the other 
eſtates of S and H. were in being. The queſtion was, it the Leaſe 
ſhonid commence fo2 Normors. Johnſon and Snagg argued, it ſhout 
not, till all the eſtates were determined; fo2 otherwiſe there 
ſhould be a great inconvenience fo2 the appo2tioning of the Rent. 
And if a Leaſe be made to commence after the death of J. S. & J. D. 
it ſhall not commence till both be dead. Coventry & Coke, e contra: 
and relied upon Juſtice Windhams caſe, (5 Co. fol. 7.) and Pollards caſe 
there cited. Gwdy and Fenner Juſtices held cleariy it ſhould com- 
mence pꝛeſently fo2 Normors ; and Gawdy relied upon Adams & Wroteſ- 
lies caſe in Comment. fol. That a Term in Reverſion ſhall commence, 
not when the Term is run out in time onely, but alſo when it is 
expired per ſurrender, oꝛ other means. And Fenner laid, the caſe is 
ſtronger then Windhams caſe ; fo2 here is ſeveral Hab by 
reaſon of the woꝛd (Necnon.) And afterward Wray being preſent, 
it was adjudged accoꝛdingiv. 


Fetherſton verſus Hutchinſon, 
N Sumpſit, and declares, That whereas the ]laintiff had taken (22 
A thevov Executt Suit _ 


y of one H. in Execution at the Suit of J. S. by vertue 
of aTWarrant direced to him as ſpecial Batliff; the Dann. 
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(23) 


(24) 


(25) 


(26) 


in conſideration he would permit him to go at large; and of two 
ſhillings to the Defendant paid, cc. p2omiſed to pay the Plain- 
tiff all the money in which H. was condemned: And upon aſſump. 
fc, it was found fo2 the Plaintiff; and it was moved in Arreſt of 
Judgment, that the conlideration is not good, being contrary to 
the Statute of 23 H. 6. And that a Pꝛomiſe and Obligation was 
all one. And though it be joyned with another conſideration of 
two ſhillings , yet being void and agatnſt theStatute foz part, 
it is void in all. V. Dive & Manninghams caſe, in Comment, f. 


Wolley, Dean of E. and the Chapter verſus Robinſon. 


Reſpaſs, Foꝛ entering into the Cloſe of the Dean; after Ger. 

dict found fo2 the Plaintiffs, it was moved in Arreſt of Judg⸗ 
ment, that this action being bꝛought fo2 the poſſeſsions of the 
Dean oneiy, the Chapter was not to joyn. Aid to? this cauſe 
Judgment was ſtaid. f 


Warner ver ſus Young, 


Reſpaſs, Foꝛ entry into a CA ood called Demſil-Wood in L. in Suff. 

the Dekendaut pieaded, That the Duke of Norfolk was ſeiſed 
of this Wood, and of a Meſſuage, and of Land to the ſame be⸗ 
longing, and let to him the ſaiv Meſſuage and Lands fo2 years 
by Indenture; and by it did Covenant, that foꝛ the reparation of 
the houte, and the fencing he might take Trees in the Tiood ; 
and becauſe part of the houſe was decayed, he took the Trees fo2 
reparation, cc. And _ this the Defendant did demur, becauſe 
he doth not ſhew the Uillage oz place where the Meſſuage, cc. 
was: That if an Jſſue was, that the Meſſuage was not in decay, 
no place 1s known from whence the Venue ſhould be. And fo?2 
45 cauſe * was adjudged no good Plea, and the Plaintiff had 


Bouches Caſe, 


uffolk. De was indicted, fo2 that he being Conſtable of the 

Hundzed of H. arreſted one to2 Burglary, and after at D. in 
the lame — he let him eſcape ; and becauſe no place was al- 
— where the Arreſt was made: And if he ſhould plead not 
gullty, the Venue ſhould be as well from the place where the Ar- 
reſt was made, as from the place of the eſcape; it was held, the 
indictment was votd, and the party was diſcharged, 


Anonymus, 


xy. Certain perſons were indicted fo2 entering into the 
Foreſt called Grovely Fo2eſt, and hunting there in a place 
called Denſhaw Nood; and the Jndictment being traverſed, the 
Venire faci's WAS awarded De vicineto de Grovely , and the Jury ap- 
pearing at the Bar was diicharged: Foz it was held, where a 
thing is ſuppoſed to be done in a place which is a Uillage in the 


Foreſt, the Venire facias ſhall be awarded De vicineto of the ſame All- 


lage: But it᷑ it doth not appear that it is a Uillage, then it thall 
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be De Vicineto of the Fozeſt, as 47 Ed. 3. 6 Hen.7.3. & 5 Hen. 7. But 
Gawdy and Fenner laid, That if the Sheriff returns, there is no 
ſuch Uitlage oꝛ Pariſh ; the Veire facias ſhall be awarded De corpore 
Comitatus. | 


Smith verſus Hitchcock. 


A upon the caſe upon an Indebitatus eſt, 19 Novemb, 32 Eliz. the 
Defendant pleads he was indebted to the Plaintiſt in Two 
undꝛed pounds, 3o Elz. Fo2 which he gave him his Bond the 

e year. CUbich ſum the Plaintiff Had recovered againſt him in 
Debt, and had erecution, Abſque hoc, that adtunc, antea vel poſtea, he 
was indebted to the Plaͤintiſt, aliter vel alio modo: And upon this 
Plea it was demurred in Law. Pudſey and Godfry argued foꝛ the 
Plaintiff, that this is no good Jlea ; fo it is but a traverſe of 
the conſideration, which is not traverſable, but is to be pꝛaved 
upon the General iſſue; and this Plea amounts but to a General 
ue: And though this be but matter of foꝛm, yet this was al⸗ 
[edged M the Demurrer, and relied upon the caſe of 
8 H. 6. 34H. 6. The caſe of Treſpaſs in a Warren. And this lea 
doth anſwer to the Aſſumpſit, but by way of Argument, 8 Hen. 5. 9. 
11 Ed. 4. Partridge contra. F02 this is the ance and material part 
of the Action, and fo2 that relied upon 12 H.. 7. and Kennerſley and 
Coopers caſe, Hill. 32 Eliz. Pl. 5. Gawdy, in every Action where Wager 
of Law lieth not, the Conveyance to the Action being a thing 
material, is traverſable; but here becauſe the conſideration is 
executed, it is not traverſable, as 5 Hen.7, 21 Hen:7. 13. Wray and 
Fenner, the conſideration in an Action upon the caſe is material, but 
not traverſable ; as in an Action Sur trovet, the Converſion is ma- 
terial, but not traverſable: And it was adjudged fo2 the Plaintiff, 


Cullier & Culler, 


12 were ſued in the Spiritual Caurt to2 incontinency, and 
L the Judges there would examine them upon their oarh.ifthey 
did it; but becauſe Nemo tenetur prodere ſeipſum, in llich caſes of De- 
famation , but onely in cauſes Teftamentary and Matrimontal, 
where no diſcredit can be to the party by his oath; Coke pzapeda 
Pꝛohibition, and it was granted, | = 


Yeoman verſas Stenlack. pr 


Ero. The Erro2 was, that the Entry of the Tlarrantof At- 
toꝛney of the Defendant was ponit loco, but ſaith not ſo; but 
the Entry being, that the Plai tif ponit loco ſuo, Ann that the De- 
— — loco ſimiliter, it is good enough ; and the Judgment 


In a Bill of Perjury, the parties being at iſſue , Coke took ex⸗ 
ception at the Declaration ; which was, that the Defendant falſo 
depoſuit, &c. but ſaith not, corrupte & voluntarie ; but in the concluſion 
of the Declaration, it was & fic falſo, corrupte, & voluntarie depoſuic : 
But becauſe it was not alledged at the firſt , when the fa was al- 
ledged, the Declaration was adjudged inſufficient, and that the 
Platntiff nibil cap. per Billam. * Antea. | 


Iſam 


(27) 


(28) 


(29) 


(30) 
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Iſam & Paget verſus Hitchcock, Trin. 32 Eliz. Rot. 989. 


Dun upon an Obligation, the Oefendant pleads, that the Db: 
ligation was made to them, and to one Bellamy; and that they 
thee had an Action of Debt depending againſt him, and demand- 
ed Judgment $i actio; and upon this' it was demurred :; And be: 
cauſe the Dbligation made unto two, upon which they counted, 
cannot be intended an Obligation made to thꝛee; and if it be a 
Plea, it is in abatement of the Bill, and not in Bar it was ad- 
judged without Argument fo? the Plaintiff. 


Blaby verſus Eaſtwigg & Eaſtwigg; 


A Ction ſur Caſe. After Uerdict it was alledged in Arreſt of Judg⸗ 

ment, that one of the Defendants was dead after the day of 
Niſi prius ; and becauſe the party had not day to plead it, and the 
Court is not to take Cogniſance of ſuch Inkoꝛmations, they re- 
garded it not, but gave Judgment fo2 the Plaintiff, 


Thomas verſas Ward, Trin. 32 Eliz, Rot. 947. 


E Jectione Firmz. The Plaintiff declared of a Leaſe made to him 
ol the anno? of Middleton Cheny, by A. B. and C. the Dekend⸗ 
ant doth entitle himſelf by a Leaſe of the Biſhop of Rocheſter, long 
time befo2e the Leſſoꝛs of the Plaintiff, *c. The Platntiff by Re- 

lication confeſſed the Leaſe, but that it was by {ndenture ; and 

he Defendant by it did covenant , that he ſhould not put out oz 
diſturb any of the Tenants of their Tenancies inhabiting there 
within the ſaid Mannoꝛ, doing their duties accoꝛding tothe cuſtom 
of the Mannoꝛ, Sub pana forisfacturæ of His intereſt ; and ſheweth 
that fo2 that the Defendant had ouſted one Anne Greene, Unam tenen- 
tium & inhabitantium ibidem, of the Cenement-parcel of the ſald Man⸗ 
noꝛ Nuper in poſſeſſione & occupatione dict A. G. oꝛ this Caule the 
L fo2 Condition bꝛoken, and let it to the Leſſoꝛs of 
the Plaintiff. And upon this the Defendant did demur in Law; 
and the cauſe alledged was, That this is no Condition, but onely 
a Covenant; fo2 they are the woꝛds of the Leflee onely, and not 
of the Lefſo2 : But if the woꝛds had been, It is covenanted between 
them, &c. ft had been otherwiſe, 28 Hen. 8. Dyer 7. Upon this Dif: 
ference, Houghton contra. Although the wozds ſoundas the wozds 
of the Leſſee, yet being by Indenture, they are the wozds of the 
one and other: And although the woꝛds ſound in Covenant, yet 
the intent of them is to defeat the cſtate,which cannot be by Cove: 
nant, but by Condition. Browning and Beeſton's caſe in Com. And ye 
cited a caſe to be adjudged between Hill and Lockſon; where the 
Leſſee covenanted to grind his Coꝛn at the Mill of the Loy, and 
other Covenants ; and in the end of the Indenture, he did Cove- 
nant to perfoum-all the Covenants within the ſame, xc. Sub pena 
forisfcturæ; and f02 not grinding his Coꝛn, #c. the Leſſoꝛ entered, 
and adjudged fox him; and relfed alſo upon 21H.6. 51. 32 Edw.z. 
Annuity 30. where the woꝛds of one in a Oced, ſhall be conſtrued 
the woꝛds of the other. Andof that opinion were Wray and Gawdy 
clearly, But Tanfield moved, though it be a Condition, "ot NE 
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breach is not ſufficiently ſhewn. Firſt, Becauſe he ſald, that 
he ouſted Anne Greene, one of the Tenants and Jnhabttants there, 
out of the Land Nuper in Poſſeſsione & Occupatione A. G. And it may 
be ſhe was Tenant at Till, oꝛ had no lawful eſtate but by Di 
ſeiſin, and it ought to have been Nuper in Tenura & Occupatione A. G. 
Secondly, That he ouſted A. G. quæ fecit debitum ſuum, befg2e erpul- 
ſion, which may be ſhe did itat once, and not always, as the 

to do. Thirdly, It is not ſaid ſhe did her duty accoꝛding to the 
cuſtom of the Yannoz , but quod feen debitum; which may be in⸗ 
tended onely in doing reverence, and not in doing her duty acco2d- 
ing to the cuſtom of the Mannoꝛ: And theſe and other fauits were 
he > o_ ; and thereupon it was adjudged fo2 the De- 

endant. 


Smith verſus Bernard. 


Ebt upon an Obligation; the Defendant pleads Atlary in the 
Plaintiff, and concludes in Abatement ; the Plamtick 
pleads a nill tiel Record. And the Defendant had day to bing in the 
Reco, and did fail at the day; and becauſe ft was a 
Obtigation, in which Utlary goeth in Bar, he failing of the 
cord, the Plaintiff had Judgment, but otherwiſe it is in Bert 
upon Contract; fo2 there Queen ſhall not have it. 6 Eliz. 
Dyer 227. EA 


Gunnell verſus Bradiſh, 


A Venire facias i{[UeD, bearing date the ſeventh of July, and was 
returnable the firth of July; and becauſe this was a icial 
Noces, and may be returnable De die in diem; it wag held, it may 
e well amended : And it was ſafd, that it is uſual in the Common 

_ if a judicial Pꝛoces bears ceſte upon Sundap, to a. 

m l - a 


Sir George Fermor verſus Brooke. 


All che 
dien al he 


houſe, and a Baker there, to bake Nlhite dead and Hoꝛle⸗bee ut 
(01 all the Jnhabitants there, and S a 828 


ere, but by their appointment: vet 
Bake houſe there Ad nocumentum ſuum. Defenvant taketh afl 


L 


Pꝛoteſtation, except that he confefſed, that there is = by 
own ; and pleaded, That at the time when he erected his Bake- 
I ere were thee Bakers there, and that he was 

4 ce to the Trade, and that he (et up the Bakehonſe fo2 th 
benefit of all perſons, as it was lawful toi him to do: And upon 
this Plea, the Plaintiff demurred and it was argtied by Francis 
Morgan fo the Plaintiff , and 87 fo2 the Defendant: _ 

2 


(34) 


(35) 


(36) 
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— 
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(37) 


(38) 


(39) 
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was adjudged fo2 the Plaintiff; fo2 the cuſtom 1s between the 

Loz and his Tenants , which by Intendment may have a good 

and lawful beginning; and peradventure their Lands were given 

to them upon this condition: And it is reaſonable, that the Loꝛd 

maintaining a Bakehouſe, that fo2 this charge they ſhould have 

reaſonable recompence ; and the Plaintiff had Judgment, Vide 
0. 125. b. 


Stretton verſas Browne, 


F< Impriſonment. The Defendant juſtifieth , that he was Con- 
ſtable of B. and that he appointed the Plaintiff to watch there; 
and becauſe he refuſed, he put him in the Stacks: And upon this 
it was demurred. Firſt „ Becauſe the Defendant did not ſhew 
that the Plaintiff was an Inhabitant there, and he cannot ap- 
point a ſtranger to watch, neither by the. Statute of Wincheſter, 
13 Edw. 1. cap. 4. nog Of 5 Hen. 4. cap. 3. Secondly, Soit was moved 
the Conſtable cannot imp2iſon one fo2 refuſing to watch, but muſt 
complain to a Juſtice of Peace, and he may inflict puniſhment 
upon the Refuſers. Thirdly , That he ought to ſhew it was 
he Plaintiffs turn to watch. Curia; Foz the firſt cauſe clearly, 
the Plea is not good; but fo2 the ſecond, Wray held, that the 
Conſtable might impaiſon one fo? refuſing to watch. Gawdy contra: 
And fo2 the firſt cauſe it was adjudged fo? the Plaintiff. 


Bradley verſus Whorewood, 


0 in the Wait the Defendant was named Whorewood ; 

and in the Count, and pꝛoceeding after, he was named Hore- 

wood: And this variance after Uerdict was alledged in Arreſt of 

Judgment, and notwithſtanding it was held good; fo2 it is as if 

there were no oꝛiginal, which is helped by the Statute; and if 

1 = ſaid - Uariance, it may be amended; and the Plaintiff had 
udgment. 


Wellock verſus Hamond, Trin, 32 Eliz. Rot. 481. 


1 The caſe upon ſpecial Gerdi was. Thomas Wellock 
| Copyhold in Fee of Land of the nature of Borrough Engliſh, 
diſcendible to the puiſne Son, and puiſne Bzother, W. J. A. R. and 
W.had iſſue four Sons and a Daughter, an Surrenders the Land 
to the uſe of his TUWill, and deviſeth the Land to his (ite fo2 
life, Remainder to ]. his eldeſt Son, paying fo2ty ſhillings to 
each of his Bꝛothers, and to his Siſter, within two years after 
the death of his Wife, and dieth; the CWWife enters and dieth. 
]. enters and payeth not the Legacies within two years ; but 
within five years he payeth them; William the ponge! Son Dieth 
without iſſue. J. ſurrenders the Land to the uſeof his Till, and 
Ddeviſeth them to his Tlite, and dieth; the TUlife enters and 
takes the Defendant to Husband. R. as puiſne Bzother and Heir 
enters, the Defendant ouſts him, and he bzinos Treſpaſs, and it 
was found, that the Land was woꝛth four pound per annum. The 
queſtion was, if the entry of R. was lawful, Godiry and Coke fo? 
the Plaintiff: The firſt point; the Land being wozth four pound 
per 
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per annum, And J. being to pay eight pound, what eſtate paſſeth by 
the Deviſe ? And they argued, chat an eſtate fo2 lite oneiy paſſeth, 
fo2 no eſtate is limited; and the conſideration is too little to 
make it a Fee⸗ſimple. And Godiry cited a caſe in 10 Ela. between 
Flatman & Clowton, That it was held by all the Juſtices, except 
Weſton uccoꝛdingly; but when the conſideration is of the value of 
the Land, oꝛ near the value, it is — —— Second point, It 
the woꝛds paying be a Limitation oꝛ Condition, and they argued it 
was a Limitation and not a Condition; koꝛ it it be a Condition, 
it is void, and to no purpoſe, fo2 it ſhall diſcend to him that is 
Heir to the Condition; and ſo is ertina, and no remedy to com- 
pel him to pay the fo2ty ſhillings : And theretoze the Law ſhall 
conſtrue it a Limitation of his eſtate , that it ſhall ceaſe, it he 
doth not pay it; and the Law ſhall transfer it to the Deir in 
Borrough Engliſh. And although the wo2d ſound as a Condition, 
yet becauſe they being ſo conitrued, would be void, they ſhall be 
erpounded as a Limitation, and cited Crickmers caſe, which Vide 
anten, Mich, 3 1 & 32 Elz. Placito 8, Shirley & Johnſon contra. It is a 
Fee ſimple; koꝛ he payeth a conſideration fo2 it, and the value is 
not material, and cited 29 Hen. 8. Br. Teſtaments 18. 6 Edw. 6. Br. 
Eſtates 78. 38 Edw. 3. 14. Secondly, The woꝛds are ſufficient and 
apt to make a Condition, 7 Edw. 6. Dyer 74. 3 Mar. 127. 18 Eliz. 
Dyer 348. And this can be no Limitation, becauſe the Lands are 
limited to other, it he pays not the money, And be tt a Condi⸗ 
tion 02 Limitation, it is not found there was any demand of the 
money, and ſo no breach. Curia; it iSa Fee, foꝛ the value is not 
material, and no Book ſpeaks of the value. Secondly, It is“ 
Limitatlon, and not a Condition: Fo2 if it be a ——ů 
£ 


doth diſtinguiſh in the Peir, and no remedy fo2 the money ; 
being a Limitation, the Law ſhall conſtrue it, That upon = 
non-payment of the money his eſtate ſhall ceaſe , and then t 
Law ſhall 1 to the Heir by the cuſtom , without any Limita⸗ 
tion over: And in a Oevile it may well be, that an eſtate in Fee 
=» ceaſe in one, and ſhall be transferred to another. Thirdly, 
The money was to be paid without requeſt, and it was adjudged 
toꝛ the Plaintiff, v.; Coke 20. b. 


Scroggs verſus Griffin. 


ASumpfit. The Plaintiff declared, that whereas one Brown and 

another did run foꝛ a wager of five pound, which z. did win; and 
upon communication of it, the Plaintiff did affirm, that there 
was diſceit and covin uſed in the ſaiv Match; the Defendant 
adtunc & ibidem in conſideration of twelve pence delivered to him 
by the Plaintiff, aſſumed, That if he could pꝛove that there was 
diſceit in the running, that he upon requeſt would give him fo2ty 
ſhillings. Upon Non Aſſumpſit pleaded, and found fo2 the Plain- 
tiff, it was alledged, That requeſt muſt be after the pzoof made, 
Curia contra: ꝛoat᷑ ought always to be in the ſame Action,but when 
poof is referred to a particular perſon; and he can do no other- 
wiſe then he doth here, and the Action includes p2oof and Requeſt, 
and the Plaintiff had Judgment. 


Bennet 


1 


(40) 
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Bennet verſus Shortwright, Trin. 30 Eliz, Rot. 774. 


(41) | mr upon a Suit fo2 Tithes of Coꝛn, Tool, and Calves, 


(42) 


(4 


3 


and fo2 the Com makes Suggeſtion, that they had uled in the 
Partth, to pay the tenth Sheat in ſatis faction ot all Tithes toz 
ozn to the Parſon ; and that he ſet them out, and the Parſon 
bad them, and miniſtred this Plea in the Court Chriſtian, and 
they would not allow it; and it was held by the Court it was a 
good Suggeſtion: Fo2tt he ſet out the Tithes, and the Parſon 
would not take them, there is no reaſon he ſhould be charged 
again. And therefore Godfry ſaid, he would take iſſue upon it, and 
it was held he might: Fo2 the Tool he made another Suggeſtt- 
on; fo2 the Calves, he ſaid they uſed to pay within the ſaid Pa⸗ 
riſh, æt. Two pence fo2 the Milk of every Cow in ſatisfaction of 
Calves: And the p2oofs were, that there was ſuch atſage fo2 all 
the Land, except five Farms; and to? this caule it was held he 
had failed in his INeſcription, fo2it may be theſe Lands were par⸗ 
cel of the five Farms; but if it had been p2oved , that the Lands 
were not parcel, it had been otherwiſe : And fo2 this cauſe a con: 
ſultation was granted. | 


Naſh verſus Molins. 


1 — koꝛ ſuing fo2 Tithes in Bocking Park in Eſſex, and ſur⸗ 
miſed, That the Lands were parcel ot the Poſſelsions of the 
P2iory of Chriſts Church in Canterbury; and that the ſaid ꝛioꝛ and 
his Pꝛedeceſſoꝛs had held it diſcharged of Tithes Tempore diſſolu- 
tionis, and pleaded the Statute of 31 Hen 8. The Dekendant 
pleads , that the P2102 and his Pꝛedeceſſoꝛs did not hold them 
Diſcharged; and upon this, iſſue was joyned , and being troed at 
Bar, it did appear upon the evidence, that the Puoꝛ 02 his Pꝛe⸗ 
deceſſoꝛs, time out of minde, æc. never paid Tithes. But no 
cauſe was ſhewn by unity of Poſſceſston , real Compoſition, 02 
other cauſe to ſhew it diſcharged, Coke ſaid it was no evidence; 
fo2 it is a pꝛeſcription in non decimando. Curia contra: F02 a Spiritual 
Man may pꝛeſcribe in non decimando, and by the Statute of 31H. 8. 
he ſhall hold it diſcharged as the Pꝛioꝛ held it; and if he held it 
diſcharged non refert by what means; fo? it ſhall be intended by 
lawful means: And the Jury afterwards found fo2 the Plain 


* 


Tooley verſus Windham. 


ASumpſit. Fo; that there were controverſies between him and 

the Oefendant, to? the p2ofits of certain Lands, which the 
Father of the Defendant had taken in his life time; and that he 
had purchaſed a Witt out of Chancery againſt the Defendant, to 
thr intent to exhibit a Bill againſt him: n the return of the 
CA it., fo2 the ſaid profits , the Defendant in conſideration he 
would ſurceaſe his Suit, promiſed to him, That it he could pꝛove 
that his Father had talen the p2ofits , oꝛ had the poſſeſsion of the 
ſatd Land under the title of the Father of the JIſaintfff, that 
he would pay him fo2 the p2ofits of the ſaid Land; and ſaid inf Ro, 
that he had p2oved, that the Father of the Ocfendant had _ 
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the p2ofits under the title of the Father of the Plaintiff; and 
upon Non Aſſumpſit, it was found to? the Plaintitt, Coke : Thists 
no conſideration; foꝛ the Suit in Chancery was unzuſf, and then 
the ſtaying ot it 1s no good conſideration; and he ſheweth not 
how the Father of the Defendant did hold it, viz. by Leaſe oz o- 
therwiſe, Curia: It is no conſideration; fo2 if ye Father of the 
Defendant did take the pꝛofits, it is not reaſon his (on ſhouldan- 
ſwer fo2 them: And ſo the Suit in Chancery unjuſt, and the ſtay⸗ 
ing of it no good conſideration ; but if the Suit hau been fo2 
Evidences, 02 otherwiſe, the ſtaying of it had been a good con- 
ſideration; but here it is to2 a perſonal Torr; fo2 which, neither the 
Executo?2 02 Heir are to anſwer, And Trin. 33 Eliz. it being moved 
again, all the Court held it no good conſideration ; fo2 he did not 
alledge, he was Deir 92 Executoꝛ, and ſo had no colour to charge 
him: And it it had been ſo alledged, yet no cauſe to charge him 
fo2 a perſonal Tort: And it was adjudged fo2 the Dekendant. 


Termino Michaelis, 32 & 33 Eliz. in Communi Banco, 


Humphry Smalwood, Richard Cole, and Th, Sale, againſt 
the Biſhop of Coventry and Marſh, Intrat. 
Paſch. 22 Eliz, Rot. 2065. 


Uare Impedit hꝛought by the Plaintiffs as Erecutd2s of John 
Sale fo; the Archdeaconry ot Derby, which was abated Trin. 
31 Eliz. which Vide antea,fol. Trin. 31. Placito 4. and was now revived. 
And th2ee queſtions were now moved. 1, The Plaintiffs did 
count of a Graiit of the next Avoidance made to their Teſtatoꝛ, 
23 Eliz, by the now Biſhop the Oefendant, and made their title by 
it: If this Grant be a good Grant within the Statute of 1 Eliz. 
And if it be not good; it it be void againſt the Biſhop himſelf, oꝛ 
onely voidable by the Succeſſoꝛ, and not by him that granted it. 
2. It the Executoꝛs may maintain an Action koꝛ a diſturbance made 
to their Teſtatoꝛ by the equity of the Statute of 4 Edw.3. waned 
veth Action fo2 goods taken in the time of the Teſtatoz. 3. The 
iſhop Defendant pleads a P?2eſentment by himſelf, as Patron 
and D2dinary of Marſh, the other Defendant, and that he was 
inſtituted and inducted fo2 ſir moneths befoze the Action bzought ; 
and ſo pleads Plenarty; if this were a Plenarty within the 15 
tute of Welt.2. And after Argument by the Serjeants, the Juſtice 
reſolved fo2 the Plaintiffs, Firſt, That this Srant was good 
againſt the Biſhop that granted it; fo2 the Statute was not 
made fo2 his benefit, but fo2 the benefit of his Succeſſo2, that he 
ſhall not be p2ejudiced by the Act of his Succeſſoꝛ: But they held 
that a Grant of the Procheine Avoidance is within the Statute of 
r Elz. and his Ducceſſo2 may avoid it. Secondly, That this 
Action was within the equity of the Statute of 4 w. z. fo2 it is a 
Chattel that ſhould go to the Executo, if the diſturbance had not 
been; and fo? a diſturbance in their own time, they ſhall recover 
damages to the uſe of the Teſtato2; by the kame reaſon fo2 a M. 
ſturbance in the time of their Teſtatoꝛ, they ſhall recover dam⸗ 
ages, dy the equity of the Statute of 4 Ed.3. Thirdly,They all he 
at this is not a Plenarty within the Statute of Weſt. 2. Fo? it 
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muſt be Ex Preſentatione, non ex Collatione; and the }Ilaintiffs had 
Judgment. 


Carter verſus Ringſtead, Hill, 32 Eliz. Rot, 120, 


Reſpaſs. Upon ſpecial Cerdida the caſe was, J. Bury, 35 Hen. b. 

was ſeiſed of divers Lands in Odyham, and of the Mannoꝛ of 
Stapely in Odyham, and covenanted by Indenture to ſuffer a Re- 
covery of all his Lands of Odyham, andof the Manno; of stapcly, 
and of his Lands in W. and I. And that this Recovery ſhalt be 
of all his Lands in Odyham, to the uſe of himſelf and his wife 
fo2 their lives, and after to divers other uſes; and koꝛ the Man 
no2. of Srapely in Odyham, that the Recovery ſhall be to the uſe of 
himſelf, and of the heirs of his body, and after to other ules: 
The Recovery was ſuffered accoꝛdingly. Bury dieth, and his wife 
married Carter, and the queſtion was , if ſhe ſhall have all the 
Lands in Odyham, 92 all except the anno? of Stapely. And per Curi- 
am, ſhe ſhall have nothing in the Mannoꝛ of Stapely; fo2 although 
by the firſt part of the Deed, ſhe 1s to have all the Lands in Ody- 
ham, yet this being by way of Declaration of his intent and 
meaning, it ſhall be expounded as a Will, of which every part 
ſhall ftand together if it may: And therefo2e it being expꝛelly 
ſhewn, that the Banno? of Stapely ſhall be to other uſes, the Law 
ſhall expound it \o, and ſhall not be carried to her by the firſt woꝛds 
in the Deed. And fo the opinion of the Court was againſt the 
Plaintiff, 6 Co. 648. 


Clavell verſus Mallory. 


Udita Querela, Upon a Statute Staple acknowledged by one 
within age ; and it was much queſtioned, tf-the Suit might 
be in this Court, oꝛ otght tu be in Chancery, 10 Pl. Dyer 332. 
And a pꝛeſident was ſhewn in 2 H. 5. that it lieth not here, but 
was to be in Chancery: But divers other pꝛeſidents were ſhewn, 


that Suits had been upon a Statute Staple in this Court; and 


it was therefo2e ruled, that it lieth here, fo2 the Chancery hath 
no nio2e Recow of it, then this Court; fo2 the Statute doth 
remain with the party, and the Pꝛeſidents in the Book of En- 
tries are, that Suit had been here, and there is a Tait foꝛ it in 
the Regiſter ; and therefo2e they reſolved, that a Suit might be 
Upon it in this Court, and in the Queens Bench, as well as in 
0 hancery. Another matter was moved, that in the Reco2d the 
inſpection of the Jnfant is not mentioned, and he is now of full 
age; ſo he cannot be inſpected. But the Pꝛothonotartes ſaid , 
that the entry is Quod venit in propria perſona , and pꝛayeth an In- 
ſpection, and the Court would adviſe of the p2oof of his age , 


and ſo is their common courſe ; and accoꝛdingly a pꝛeſident was 


ſhewn, Trio. 2 Eliz. Rot. 194. But the Court ſeemed to poubt of it, 
and would adviſe. 


Rook verſus Wilmot, 
TIEbt Upon a Recovery of Damages in the Erchequer ; the 


Detendant pleaded; that a Fieri facias iſſued out of the Er- 
chequer to levy the damages; and upon it he paid the moneys 
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the Sheriff who was diſcharged of his Office betoze the return of 
the Cut, but the new Sheriff returned that he recepit ſuch a TU2it 
10 indoꝛſed, viz. fieri feci de bonis, &c. the ſum demanded (but the 
money was not bꝛought into Court) and upon this the Plaintiff 
did demurr. And it was adjudged fo2 the Oetendant, that the 
Plaintiff ſhould be barred; fozhe having once paid the money, it 
is not reaſon he ſhould be compelled to pay it again; and the 
Plaintiff is put to his remedy againſt the ancient Sheriff, if he 
will. v. poſtea, Tr. 33 Eliz. 


John Fabian verſus Winſton, Trin. 31, Eliz, Rot, 


12 fo2 Land in Uxbridge ; the queſtion was upon the avoid- (5) 
ing of a Leaſe upon condition fo2 not payment of the Rent, 

the convition was thatif he doth not pay the Kent at the Feaſts, 

in which, #c. 02 within twenty Dates after , that then, #c, and 

upon a ſpectal traverſe the Jſlue was, if the Plaintiff by Edm. Bedle 

demanded Seven pound and ten ſhillings of Rent due to him 

fo2 half a year, the Twentieth day atter the Feaſ by the ſpace-of 

half an houre befoze the tun let; and upon a ſpectat verdict it was 

found that the ſaid Ed. Bedle petit {even pound and ten fillings, 

pro redditu dimidij Anni, Anglice t02 half a years Rent, præfato J. Fabian 

tunc debir*pro tenementis prædictis, and there remained demanding the 

Kent by the ſpace of a quarter of an Hour , & non plus befoze the 

ſun let, ranquam ad, and after: the fun ſet ; and that no other 

Rent was due but the halk years Rent due at the Feaſt of the 

Annuntiation bef92e; and the queſtion was, it this verdia was found 

fo2 the Plaintiff o2 Defendant: And all the Courtheld, as fo2 the 

time, although it was not found to be half an houre, but a quarter 

of an houre, yet it was a good demand fo2 beingdemanded well 

enough fo2 the time, it is not material although it be not the 

accoꝛding to the traverſe but they all held this demand or the 

Rent (then due ) is not good, fo2 he ought p2ectſely toſhew! 

pls demand what Rent he demands fo2 ifit were due five years 
efo2e, it was then due; and therekoꝛe he ought erpzeſly to ſhew 

what Rent, and fo2 what time he demaneed it; gene: the 

Jury found that no other Rent was due, yet it is not matertal, 

” — requel muſt be certain; and it was adjudged to2 the De⸗ 

Want. , : 


Giles Long verſus Heminge, Tr, 30. Rot, 2024, 


Uare Impedit, fo2 Diſturbing him to pꝛeſent to the Church of (6) 
Fromebellett , and Declareth of one Advowſon appendant to 
the Hannoꝛ of Fromebellett, by a Feoffment of the anno? by Tho. 
Long; the Defendant made title toit, and traverſeth, Abſque hoc, 
that Tho. Long enfeofted him of the Pannoꝛ, with the Advowſon 
appendant ; and the Jury found a ſpecial verdict, That the ſaid 
Tho. Long was ſeiſed in Fee of a Capitall Meſſuage and Oemeſne 
Lands in Fromebellett, and ot the ſervices of Fea 127 and one pen⸗ 
ny Rent, by the hand of Willam Coyte, who was ſeiſed of certain 
Lands in Fee in Fr. and held them by the laid ſervices of the ſald 
IT. L. and that the ſaid Capitall Meſſuage, Lands, and ſervices 
were known by the name of the Banno2 of Fr. and that the ſaid 


Advowſon had been alwaies * to the ſaid Tenements 
E ine 


| 
|; 
| 
' 
| 
[1 
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(6) 


Day is the 


ſine manerio de Fr. and that 7 Elz. the ſaid Tho. L. by parol without 
Deed gave the ſaid Peſſuage, and all the ſaiv Tenements with 
the Advowſonto the Plaintiff, and made livery accodingly, and 
afterward, 17 Elz. the ſatd Tho. I. granted the Advowlon to the 
Defendant, and that 25 Eliz. Will, Coyre the Tenant Did atturne to 
the Feoffment ; and upon all this matter they p2ated the dif: 
cretion of the Court; and the Court reſolved fo2 the Plaintiff, 
fo2 they all agreed it was a good _—_ though all the Tenants 
but one are dilmembzed from it; and when the Atturnment came 
he had then the entire Mannoꝛ; and they ſaid that an Advowlſon 
is properly appendant to the demeſnes,and not to the ſervices, 
and by the livery of the demeſnes, the Advowſon paſſed, and pad 
paſſed , although there had been no Atturnment; and it was ad- 
judged fo2 the Plaintiff. 


Biſhop verſas Harecourt, Trin. 32, Rot, 512, 


Sumpſit, And declared that in conſideration ok, cc. the De: 

fendant did aſſume ad deliberandam quandam Indenturam ante 
finem Termini Sanctæ Trinitatis tum proxim? ſequent. und the pꝛomiſe 
was 5. Juni), the Plaintiff alledgeth that Trinity Terme incepit 7. 
die Jurij, & finivit 26. die Junij; ànd that he had not delivered, cc upon 
non Aſſumpſit it was found fo? the Plaintiff. And it was moved 
tn Arreſt of Judgement, that the Court ex officio is to take no- 


— 2 —— beginning of the cre, and that was the Eſſoine day 


ch was 3. Juni, and then the Indenture was nat to be delive⸗ 

ed till Trinity Terme was a Twelvemoneth; and ok that opinion 
8 Anderſon,” fo the Eſſoine dap is K firſt Dap of the Terme, and 
taken in allPleas and Returns : the Thyee other Juſtices 
contra, f02 the Plaintiff had expꝛeſly alledged, that the Terme be- 
the 7. Jany, and the Defendant had not dented it; and the 
ourt ex officio are not to ſearch the Rolls of the Court, ec. but 
admitting they ought fo to do, and although in Law the Eſſvine 
 firſtday of the Terme, and 4 — map be returned 
» pet in Common ſpeech that is the firſt day when the Court 
dhe 5 q -———_ againſt his own opinion gave Judgement fo? 


Termino 


TY „ 


Termino Hillarii, 
Triceſsimo tertio ELIZABETH, 


in Banco Reginæ. 


William Parſons, alias Frowde, verſus Chriſtopher Parſons 
alias Frowde, Int. Tr. 32. Eliz. Rot. 


V Ebr upon an Obligation of Five hundꝛed pound, 
the Condition was to ſtand to an Arbitrement. 
Che Arbitratozs amongit other Articles did 
arbitrate that the Oetendant ſhould enjoy a 
Hauſe called Benners houſe, of which the Plain- 
tiff was Leſlee to2 years during the Terme, 
paying to the ]olaintiff yearly twenty ſhillings ; 
VC) TS and yy payment of this twenty ſhillings 
Action was brought, the Oetendant pleaded payment, and iſtue 
joyned and found againſt him; and it was altedged in Arceſt of 
Judgement that this was a condition annexed to the award, and 
by not payment of it his Eſtate ſhould ceaſe; and not ſuch part 
of the award, that fo2 the not payment of it Debt ſhould be upon 
the Obligation. But the Court held clearly that this was part 
of the award, and fo2 not payment of it Debt might be bzought 
upon the Obligation; and ſo was the intent of the Arbitratoz2s. 
Another exception was, that the replication was &prædictus Willielmus 
Parſons, and laith not alias Frowde, {0 part of his name is omitted, 
and he is not intended the ſame perſon that was named befoze. 
But the Court held it not matertall, fo? it being & prædictus Williel- 
mus, that which cometh afterwards is not material; and it can- 
not be intended another perſon ; and it it be, it ſhall be amended; 
and it was adjudged fo2 the Plaintiff. Nota, Mich. 18. & 19, Eliz. inter 
Treſſam & Robins accoꝛdingly adjudged fo? the firſt point. 


— 


Robert Limmer verſus William Every, 


Rror, The Crr0? aſsigned was, that the ſaid W. E. han bꝛought 
a Debt upon an Obligation by the name of W. E. Adminiſtra⸗ 
toꝛ, bonorum & cattallor. A. E. durante minore ætate Of J. E. Executoꝛ of 


the ſaid A. E. Exetutoꝛ of R. Every, and demands a Debt upon an 
Obligation 


Ee 2 


(I) 


(2) 
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(4) 


Obligation of Twenty nine pound made co the (aid K. E. the firſt 
Teſtato2, whercas he could not bung an Action by this name, 
but as Admimſtratoꝛ of R. E. But it was ſaid that Adun mſtrati⸗ 
on ot the goods of R. E. being committed to him by this name, 
Omnium bonorum, &c. A. E. it Way well be cornmitted to him by this 
name ; eſpectaliy when A. E. did not die inteſtate, but made an 
Executoꝛ. 10 Ed. 4. 1. that by the grant ot Adminiſtration of the 
goods of the Exccutoz, Adminiſtrattonts by it granted of ail the 
goods of the firſt Teſtato?, 27 H. 8. 7. Curia contra, curly, f92 by this 
Adminiſtration committed he hath no Authonty to meddle with 
the goods of the firſt Teſtato? ; and tv2 this caute the Judgement 
was reverſed. 


Minge verſus Earle, Paſch, 32, Rot, 208. vel, 408, 


Ebt Upon an Obligation; the condition was, that whereas 
the Octendant had (oid certain To8Ds to the Jolatiittir, 
growing upon certain Land called Spalding in Peaſemarſh in the 
Tounty ot suſſex, It the Plaintiff may enjoy it, &c. anu ut the 
ground whereupon the Cdlood ſtandeth be tour miles tram Riez 
that then, c. the Oetendant pleaded that the JIſarntiif may enjoy 
it, and this Land by the neereſt and utyali high way fo2 carciages 
is Four thouſand paces, reckoning five foot to cvery pace, tom 
Rie, Apon which lea the JIlaintiff demurred. Cooper Serjcant 
argued that the 11e was not good, fo2 he doth not anſwer to 
the Condition, which is kour miles, allo fo? the miles it is men⸗ 
tioned in divers Statutes, 2H. 4. 23. 1 Elz. 15. 23 Eliz. 5. but in 
Statutes it ſhall be taken accazding to the intention of them, 
and this is accozding to the uitall wales, and not as a B17 
02 Arrow may flie; buc ein Bonds no luch intent appeareth , 
and theretoꝛe it ſhall be accoꝛding to the account of the Country, 
and common reputation; and he anfivercth not to the miles, but 
to the Paces. Towſe contra. Ie have pleaded ſo, becatiie we 
will not put it upon the Country, but upon the Land; fo? it is 
erilous ro put it upon the Country when it is a doubt how it ſhall 
e conſtruev. Gau dy and Wray conceived, that to the exceptions 
to the pleading it was well enough, to2 if One thouſand Paces 
make a mile, it is good, which tant amount that it is folic miles ; 
but the doubt is, how the miles ſhall be conſtrued ; fo2 Wray ſaid, 
inthe Caſe of Cambridge , it was held that a mile ſhall be certain, 
and accounted by the moſt neer way, and ſhall not be takenas a 
Bird ſhall flie. 


Foſter & Wilſon vcſus Mapes, Trin. 32. Eliz. Rot 71. 


* Ovenant upon an Tndenttire;theOctendant pleads non eſt factum, 
and the Zury found that this Oerd Jiventcd was made te: 
tweenthe JSlaintiff and the Dekendant, and that the Dekendant 
did icale his part, and delivered to the Jtatntifis, but they did 
not deftver their part, #c, and if, tc. And the Cotirt without ar- 
gument held clearly, that it was a gvod £ccd to charge the 
Defendant, Ind Fenner ſald it hath been an;uTgev, that if a man 
Larganis 


IN 
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bargains and lells his Land by Jndenture, and the Bargaino?2 
doth deliver his part ot the laid zndenture, and the other never 
delivereth his Counterpart, pet it is good and to2 this point 
they reſoiveo to give Judgement fo2 the Jlaintiff. But after- 
ward Hobart moved in arreit of Judgement, that atutfictent breach 
was not alsigned; toꝛ the Covenant 1s, that whereas he had let 
to the Plaintiffs, the Partonage of B. that he would ſave them 
harmeleſs, concerning it, againſt M. Plunt; aud they alledge that 
M. B. entred upon them, and put them out; and that he was Par⸗ 
ſon at the time of the entry, which is not ſutliciently alledged, fo2 
it is not averred that the entry of M. B. was lawful; and it his 
entry was not lawful, it is no bꝛeach of Covenant, fo? it is in- 
tended of a lawful interruption. Curia contra, fo2 when the Cove⸗ 
nant is to ſave them harmlels againſt a perſon certain, he ought to 
detend him againſt the entry ot that perſon, be it by droit or tort, 
fo2 he is damiufied if he be diſturbed, though by wrong, as 2 Ed. 4. 
18, but if the Covenant had been to fave him harmeletls againſt 
all perſons, there it ſhall be taken fo2 a lawtul entry 0? eviction; 
und the words to fave harmle's ainounts to moze then a Tlarran⸗ 
ty, koꝛ that is foꝛ lawful titles; but here it is to be intended that 
M. B. had good title, fo2 it is alledged that he is parſon, and this 
1s of the Recovery, and that he entred and let it, by which it 
ſhall be intended he had Intereſt ; and it was adjudged koz the 
JPlaintifts, 


Truſſells Caſe, 


E was removed out of London hy habeas corpus; and it was 
Arctiicned upon the Cant, that he was detained there fo2 one 
Erccution, and fo2 divers other Actions at the ſuite of divers 
perſons, and it was moved to the Court that he thould be dilchar⸗ 
ged of all the In>.ons, and of the Execution, to2 he ts a perſon 
attainted of Felony, and had neither Lands oz goods to ſatisfie 
them, and his Body is not his own, but at the Queens pleaſure ; 
and all the Juſtices held that as to the Actions he ſhould be diſchar- 
ed, koꝛ a perſon attainted ſhall not be put to anſwer, no2 ſhall 
e put in Etecution, and ſo are all the Books; hut they ſaid they 
had ſpoken with the Juſtices of the Common Bench, and Barnes 
of the Erchequer, who in both Courts had adjudged the contrary, 
and upon the very matter in Law, and not upon the foꝛme of plea- 
ding, but they would diſcharge their conſciences as they had; fo2 
they found no book againſt their opinion, wherefo2e they all reſo!- 
ved he ſhould be diſcharged of the Actions, but fo2 the Execution 
they would adviſe, fo2 then peradventure the party ſhould loſe 
it koꝛ ever. But Egerton Sollicitoꝛ who moved it, ſatd, when he 
is let at liberty by the Act of the Court, this doth not Diſcharge 
him of the Erecutton foꝛ ever; and ſo it had been taken in this 
Court. And afterwards, Paſch. 33 Eliz. it was moved again, that 
he being attainted of Felony was let go at large, but not pardo⸗ 
ned ofthe Felony, and being at large was arreſted at the ſuite of 
Ognell, by a Hit of Execution upon a Statute out of Chancery; 
and afterwar”s he removed himſelf by a habeas corpus into the 
Queens Bench, and removed the Reco2d of his attainder, and 
bꝛought a ſcire facias anatnſk Ognel, comp2ehending all this matter, 


Ognel 


(5) 
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3 


(8) 


(9) 


Ognel appeared, and proteſtando he was not the {ame perſon who 
was attainted, foꝛ lea ſaid that he was at large, and out ot᷑ pꝛiſon 
when he was arreſted upon the Tit of Execution; and upon this 
it was demurred, and afterwards Tr. 33. they all reſoived that he 
ſhall be diſcharged of the Execution, upon the Statute; fo2 being a 

erlon attainted of Felony, the Queen hath Intereſt in his bodp, 

he cannot be taken in Execution fo? Debt, wherekoꝛe they did 
diſcharge him ok it. 


Andrews Caſe of Graies Inn. 


Awdy and Fenner Fuſitces were of opinion, that upon a Leaſe 

fo2 years by Jndenture , by demiſit, & ad firmam tradidit, that 

a Covenant lieth againſt the Leflo2 it he enters, but ik a ſtranger 

enters, it lieth not without an expreſs warranty, \o2 in a Co- 

venant againſt the Leſſoz, upon thele wo2ds he ſhall recover the 
Terme it ſelf ; 32 H. 6. 32. 9. Elz. Dyer 258. 


Auſtin verſus White. 


2 fo2 theſe Aoꝛds. Thou wert laid of the French Pox, adjUDg- 
\ ged Actionable. And Fenner ſaid it was adjudged in this 
Court, that fo2 theie wozds, Thou wert laid of the Pox, Action did 
{ye , fo21t cannot be intended but of the French Pox. 


Peake verſus Pollard, 


Ction fo2 theſe woꝛds, Thou art a mutinous and ſeditious man, and didſt 
procure the Queens Subjects to ſedition. Gawdy, the woꝛds are not 
Ationavle, fo2 it is not ſaid, he moved them to ſedition againit 
the Queen, and to this opinion the other Jiiftices did incline, but 
this was only upon motion. 


Lacy verſus Reynolds, 


A foꝛ woꝛds, which were, He is as very a Thiefe as any is in War- 
X wick Oaol, andavers that I. S. was then a Puſoner in War- 
wick Oaol , condemned fo2 hozte-ſtealing , and it was clearly 
held that {02 theſe woꝛds Action did lie, with this averment, 
blit not otherwiſe, but after verdict this matter was alledged 
in Arreſt of Judgement, that the Defendant did plead in 
Barr, quod quidam ignotus Came to Warwick, and there cut the 
purſe of J. N. and the Plaintiff ſciens this, him did receive and 
comfo2t, and by reaſon of it, ſpoke the woꝛds; the Plaintiff re⸗ 
— de injuria ſua propria, und upon this Jilue was joyned, and 
round foꝛ the D laintiff. And it was alledged that the {ſſue is ill 
joyned, foꝛ this matter doth not p2ove the Plaintiſt a Thiefe, 
although it doth pꝛove him a Felon; and ſo held the Court, that 
the Mue was not well joyned, but thev conceived that in as much 
as he had by this confeſſed the woꝛds, although the Jſſue is 
misjoyned, and a mifſtriall, vet this is as vold, and the Cot 
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ſhall give Judgement upon his confeſston ; and ſhall 
not have his damages taxed by the Court, but ſhall have a new 
(Wat to enquire ot damages; and it was io adudged: v. 22. Ed. 


46 


Damport verſas Thatcher, v. antea, Mich, 31, & 32 pl. 6, 
Int. Mich, 32. & 33. Eliz, Rot. 519, 


Rror of a Judgement given in the Common Bench. I. Erroꝛ, 
becauſe, as it appeareth betoꝛe, the Recod between them was 
removed into the Queens Bench by a Wnt of Erro2; and then 
the Judgement in the ſcire facias was reverſed as to the ſureties, 
and no Judgement was given againft the Plaintiff, whereupon 
the Plaintitf went into the Common Bench, and ſhewed this 
matter to the Court, and pꝛaied his Judgement might be entrev, 
and ſo it was, and Judgement given, and entred upon Recon 
which there remains, and this matter was aſsigned fo2 Erroz, 
fo2 they had no Authozity to give Judgement, to2 the Reccoꝛd 
was removed from thence, betoze the Ct of Erro2 b2ought, 
ſo they had no Reco2d befoze them to 4 NA Gawdy, 
the Wait of Erro2 was to remove the Reco2D „ fi judicium 1 
redditum it ; {0 when no Judgement was given, the Recozd was 
not removed but alwaies remains with them, to that notwith- 
ſtanding they might give Judgement upon it, 9 H. 6. 4. 4 Eliz. Dy. 
206. and by this ſecond wit of Erroꝛ baought, it is affirmed that 
the firſt Reco2D doth remain with them; and of this opinion 
were the other Juſtices, 2. Erro, fo2 that the Wit was ogy 
againſt an Adminiſtrato2 , and ſaith not that the inteſtate obiic 
inteſtatus; ſed nonallocatur, f02 (0 is the uſuall fozme, 9H. 5.6. 3. Be- 
cauſe it appeareth there was no habeas corpus 902 diſtringas, whereas 
the tryali was by verdict, fo2 this was certified a Writ of 
certiorari wut ded: but it was held that this is atded by the Sta- 
tute of Jeofails, 18. El. that after verdi Judgement the 


not be reverſed fo2 want of a Tait ouginall oꝛ judictall ; but they 
all held ifthere never was a habeas corpus, 02 diſtringas awarded, this 
ſhall not be alded by the Statute ; fo; _ they had no ty 
to take the Jury ; and they could not know i were the Ju- 
roꝛs returned upon the firſt Tit; but it ſhall be here intenden 
there were ſuch TUits, faz the Jury was taken; and it cannot 
be intended that they would oꝛ could call them without ſuch a 
de and uponthisp eſumption it ſhall be intended 8 — 

Cunts, but that they are embeſiled ; and this is directly 
aided by Statute , and the Judgement was affirmed ; 
- the Judgement in the cre facias ſtood reverſed as be» 


Gremy 


— 
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Crews verſus Bayles, Tr, 32. Rot. 149. 


Rror to reverſe an Dutlary after Judgement in a Bill of pꝛi⸗ 

viledge; and becauſe no pꝛoceſs of Dutlary was awardabie, 

fo2 capias did not ſye in the Oꝛiginal, it was held a manifeft Erroz, 
and the Dutlary reverſed, 


Meade verſus Cheyny, 


1 Þ aintiff recovered againſt the Defendant as Executo? 
of Skipwith, and upon a fiert facias a devaſtavit was returned; any 
upon this he pzateD an Elegit, & habenr' de terris executoris. 


Wickham Biſhop of Lincoln, againſt Cooper, 


Rohibition fo ſuing fo2 Tithes, and made ſuggeſtion that he 
and all his IDꝛedeceſſoꝛs, cc. were (eiced or the Mannoz of 
which the Tithes were demanded, Diſchargeo of Cithes during 
the time that it was in their poſteſston ; and thewed that in the 
time of Ed. 6. this Mannoꝛ was conveyed tothe Duke of Somerſet, 
and was afterwards regranted and came to the Biſhopzick a- 
gain. And Fleming moved fo2 a conſultation ; fo2 it was a pe- 
icription in non decimando, which cannot be; and upon his ewn 
ſhewing the p2eſcription was interrupted, and cannot be re⸗ 
bived. Curia contra, fo; the pꝛeſcription foꝛ a ſpiritual perſon 1s 
good; and the Biſhops of Canterbury and Wincheſter ute to pe- 
{cribe ſo; and the pꝛeſcription is not determined when it came to 
the Biſhopaick again, foꝛ tithe is not a thing iſſuing out of Land 
and unity of poſſeſsfon doth not extina them, no2 a Releaſe of all 
the right to the Land, 


Harvy verſus Thomas, Int, Mich, 31, & 32. Rot, 414, 


T* Caſe was; Harriſon and his TUife ſold the Land of the Feme 
by deed indented, but tt was not enrolled within the ſir 
moneths ; and afterwards the Baron alone makes a Leaſe by parol, 
and then the Baron and Feme leavy a Fine to the Bargainee, and 
dye ; the queſtion was, if the Conuſee ofthe Fine ſhall avoid this 
Leaſe.--And it was adjudged he ſhould, to; being made by the 
Baron only, it was void againſt the Feme, and no acceptance 
could make it good and as it ſhall be void to the Feme, ſo to 
the Comulee; ſo of a Rent charge granted by the Baron, 02 a Recog- 
nifance by him, And ſo it was reſolved in the Loꝛd Muntjoys 
Caſe, 24. Eliz. that the Recogniſance of the Baron ſhall not bind 
the Conuſee ofa Fine, and the Conuſee is in by the Feme, and the 
Baron cometh onely fo2 confo2mity, v. 2. Co. 77. b. 


Green verſus Edwards, Tr, 32. Eliz, rot, 1832, 


Tobe Caſe upon Demurrer was, Land was let to JS. foʒ ninety 
years if he liveth la long, and if he dieth within the Terme, 
that then his wife ſhall have it, durante toto reſiduo termini prædicti 

J. S. 
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I. S. dieth within the term, the queſtion was if his Wife ſhall have 
it during the refidue of the term; and b. 33 EH. it was reſoived by 
all the Juſtices, that ſhe ſhall not; fo2 the term was wholly deter- 
mined, and the limitation to her was void; foꝛ as a remaindertt 
cannot inure, we remainder muſt be created withthe particular 
eſtate, and is to be limitedfo2 a certain eſtate, iz. toꝛ years, lite, in 
Fee, ac. and here no certain eſtate is limited to her; to2 although 
it is limited to her during the reſidue of the term, and ſo ſhall be 
intended a Leale foꝛ years; yet fozaſmuch as every Leaſe fo2 years 
is to have a certain commencement and ending, here it is tncer- 
tain if the ſhall ever have it, fo2 I. S. may out⸗libe the ninty pears, 
and therefoze a Termoꝛ cannot grant his term after his _ 
and lo the remainder here is void. But Anderſon (at, if the wife 
had been party to the Oeed , this peradventure might have been 
good to her, not by way of remainder, but by immediate grant 

and demiſe fo2 ſo many years which ſhould be to come; and durante 
termino, ſhallnot be taken foꝛ the intereſt but fo2 the time, which 
Walmſly and Windham did expzeſly deny, fo2 they held it is at firff 
void fo2 the incertainty when it thall commence,o2 whether it ſhall 
IT: and it was adjudged that the wife took nothing, 
V. 1. Co. 155. 


Vautry verſus Aplen. 


* Defendant juſtifies as ſervant to 1.5. as in his Freehold, 

the Plaintiſf conveyeth by a Leaſe fo2 years, from the Queen 
byher Letters Patents, but ſaith not Curiz hic prolat. and traverſeth 
the Freehold of J. S. and upon this the Dekendant demurreth gene: 
rally, fo2 want of theſe woꝛds, Curiz hic prolat. and doth not ſhew it 
fo2 Cauſe ; and it it were matter of ſubſtance oꝛ of fonn, and ſo a⸗ 
mendable by the Statute of 27 Eliz. was well debated, And Periam 
and Walmſly at firſt conceived that it was matter of ſubſtance; foꝛ by 
this manner of pleading, the Oefendant loſt the advantage to de: 
mand Oyer of the patents, fo2 without ſaying (hic in curiaprolar.) he 
cannot demand Oyer; and if there be variance between them and 
the pleading, he may pꝛay that they be entred in hec verba, of which 
now he hath loſt the advantage; but afterwards p. 33 Elz. it was 
held by all the Juſtices(ercept V Valmſly) that it was but matter of 
kom andnot much matertal, fo2it was but an inducement to the 
travers and to not traverſable, and it maybe amended ; and they 
ſaid,if the Dekendant maketh no defence, and that there wants an 
averment to the Plea, thele may be amended , and ſhall be inſer⸗ 
ted, fo2 the truth of the matter appeareth ; and in this caſe the 
Letters Patents are not iſſuable: but periam ſaid, if ſuch Plea 
had been in one Avowꝛy when it was iſſuable, it chould be othewiſe; 
and it was adjudged accoꝛdingly foꝛ the Plaintifl. 


Richmond verſus Butcher, Hill, 33. rot, 315. 


RE Upon demurrer the caſe was; John Colvell was ſeiſed in 
fFee, and let the Land foꝛ twenty one years rendꝛing twenty 
ſhillings Rent during the term, to him, his Executoꝛs and aſſig⸗ 
nees, and dieth, the Defendant as ſervant to his heir fo2 Rent 
behinde after the death of the Leflo?, diſtraineth , and after argu⸗ 
ment it was adjudged that the heir 2 have the Rent , {02 = 


* ˖r—— — 
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being reſerved to the Leſſoꝛ, his Executoꝛs and Aſſi gnees, and the 
heir being none of them, he cannot have it, 27 H. 3. 15. 21 H. . 25. 
10 Ed. 4. 18. 11 Ed. 3. 86. Nota, they relied upon a book ſhewn to them 
in wꝛiting in 12 Ed. 2. where it was ſo adjudged. 


Foſter verſus Fountaine. 


Eg firmæ: It was held upon evidence by the Court, that if 

a Fine be levied and an Indenture to lead the uſe of it, be 
ſealed and delivered afterwards ; this is not ſufficient to lead the 
uſe of the Fine, except it be averred and pꝛoved that the Conuſoz 
intended befo2e the Fine levied, to levy it to this uſe: Quzre. 


Binde verſus Plaine, 


18 Plaintiff counts that whereas he recovered againſt the 
L lärd in the Queens Court in $Seuthwarke, Held vetoze the 
Steward of the Maioꝛ of London, twelve pound, and had a fieri facias 
to the Bailiff there to make execution of the goods of the ſatd T. 
w. which were in his hands: and whereas the Bally was ready to 
do execution of the laid goods, the Oefendant did allume to the 
Plaintiff, in conſideration that he 11 of September delivered to him 
the ſaid goods, that he would within fourteen days atter Michael 
mas Pap to him. twenty Marks, 02 otherwiſe dettver to him the 
ſaid goods again, if in the mean time no other made title to 
them, and pꝛoved them to be his goods; and averred that none 
made title to them between the 1 of Sept. and fourtcen days after 
Mic h.the Defendant pleads non aſſumpſic; the Jury finde the reco- 
very and the aſſumpſit , but find turther that the ſald T. W. lon 
time betoꝛe the covers had ſold the goods to R. VV. but wit 
this pꝛoviſo, that he ſhall have the poſſeſſion of them fo? four years, 
which are not yet expired; and if he then pay luch a ſum of mony, 
the ſale ſhould be void, and that R. VV. made title to them by 
fo:ce of this ſale, Et ſ, &c. Cooper Serjeant alleged that the De- 
claration was not good. I. Becaule it was not ſhewn by what 
title the Court of & was held. 2. That the Batly was ready to 
make Execution, but ſheweth not where the goods were ; but 
theſe erceptions were over-ruled not to be material, fo2 they are 
but the inducement and conveyance to the Action. 3. There was 
neither time noꝛ place of requeſt alledged, but onely ſæpius requiſ#- 
tus; ſed nonallocatur, fO2 it is to be paid at a day certain, and no 
requeſt needful; otherwiſe, if requeſt ought to have been made. 
5 That upon the matter found judgement ought to be fo2 the 
efendant ; fo2 it is found the Plaintiff had onely a ſpecial p2o- 
perty, and the vendee the general pꝛoperty, and ſo no cauſe of the 
redelivery, and ſo no cauſe of the conſideration, and it is found 
the Uendee had title: ſo it is ſufficiently A a ſtranger had 
title; but Paſ. 33 Elz. the Court reſolved foꝛ the Plaintiff, fo2 they 
held that the JIlatntifi having poſſeſſion of the goods, quomodocun- 
que he came to them, he ts chargeable to Th. W. fo2 them, althou 
he hath but a ſpectal pꝛoperty, and he may maintain an Action fo? 
them; ſohisdeliveryof the goods is aſufficent conſideration, fo2 
by this the Defendant had the benefit of the uſe of them, and the 
Plaintiff hath loſs, fo2 he is chargeable to the Action of T. vv. and 
eſpecially the conſideration is good, being one ly foꝛ the — 
0 


——_— 


EL1z4aBETHE, in Banco Reginæ. 


— 


219 


—— — - — 


of them, oꝛ pay luch a ſum. And although he recited that he had 
che goods {table to the execution, which is not true, foꝛ T. VV. 
having onely a ſpecial pꝛoperty, they arenotiyable to this Debt 
pet this is but a naked and void recital, and all the ſubſtance o 

the Oeclaration is upon the Delivery of them; and this being 
found, it was a — Aſſumpſit , and it was adjudged koꝛ the 
222 Erroꝛ bꝛought and judgem ent affirmed, Paſch. 35. placito 
16. B. K. | 


Mulgrave verſus Ogden, 


* ſur trover of twenty barrels of Butter, and counts that 

he tam negligenter cuſtodivit, that they became of little value, 
and upon this it was demured, and held by all the Juſtices , that 
no Action upon the Caſe lieth in us caſe; fo2 no law compelleth 
him that finds a thing to keep it lafely; as if a man finds a gar- 
ment, and ſuffers it to be moatheaten ; o2 if one finde a 11 47 
N veth it no ſuſtenance; but if a man find a thing and uſeth it, he is 
anſwerable, to2 it is converſion; ſo it he ot purpoſe miſuleth it, as 
ifone finds paper and puts it into the water, cc. but fo2 negligent 
keeping no law puniſheth him, Et adjournatur. 


Agnes Jennings verſus Gower, 


Ebt as Erecutrir : The cale was, the Teſtatoꝛ of the Plaintiff 
L deviſeth a term to J. VVatts, and deviſeth that if Agnes his 
wife ſuffers the Deviſee to enjoy it thꝛee years, that ſhe ſhall have 
all his goods as Executrir; but if ſhedoth diſturbehim, then he 
makes G. J. his ſon his Erecuto? and dieth; Agnes as Executrir 
bungs the Action within thzee years, Anderſon at firſt conteived 
that the Action could not be bzought within the thee years, fo2 
this is a condition pꝛecedent, ſo that untill the perfoꝛmance of it, 
ſhe ſhall not be Erecutrir ; but the other Juſtices held ſhe was 
C:ccutrir pꝛeſently, fo2 although in grants, eſtates ſhall not be till 
the condition p2ecedent be perfo2med, yet it is otherwiſe in a 
Ci, foꝛ a ill — be guided by the intent of the party; and 
this ſhalt not be conſtruedas a condition pꝛecedent, but as a con- 
dition to abꝛidge her power to be Executrix if ſhe perfom it not ; 
fo2 ſo by Periam the intent appeareth here by the wo2ds ſubſequent, 
viz. ff ſhe diſturbe, that then G. I. to be Executo2, which doth pzove 
that in the mean time he intendedſhe ſhould be Executrix, and af- 
terwards p. 33. Elia. it was adjudged foꝛ the RE that ſhe wag 
Exetutrix untill ſhe diſturbed, and that the plea of the Defendant, 
viz, that ſhe had made diſfurbance,was not good, without alledg⸗ 
ing in particular how ſhe diſturbed, 


Smy verſus June & Alios, 


E Jeione firmæ: The Caſe upon ſpetial Uerdick was, Sir Tho- 
A Cotton was ſeiſed of the Land in queſtion in Fee, and convepeth 
t to the uſe of hiniſelf fq2 life, remainder to C heyny Cotton his eldeſt 
{on intail, remainder to VVilliamhis ſecond fon, & primogenito filio 
ꝓrædicti VVillielmi & hæredibus maſculis dict primogeniti fili dict V Vill. & pro 
defectu talis exitus, remanere inde hæredibus maſculis dict? V Villielmi , and of 
Dir Tho. Cotton, with divers — over. Cheyny Cotton diet 
2 l 
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without iſſue; and after William the ſecond ſon hadiliue, W. his eld⸗ 

eſt jon, and goeth beyond ſea ; Sir 1h. C. 29 Eliz. levieth a fine of 
this Land, which was to the uſe of himleit to2 lite, and after to 

the uſe of Ro. Cotton his third (on intaile, with divers remainderg 

aber; and afterwards 21 Eliz. William the [ccond fon dieth beyond 

ſea, Wil. his ſon and heir being then and now within age; Sir Tho. 

Cotton dieth 27 Elz. & 31 Eliz. W. enters being within age, and lets it 
to the Defendant, reſerving no Rent , but at will oneiy ; Robert 

Cotton enters and lets it to the Plaintitf, upon which the Deken⸗ 

dants re-enter ; & ſi, &c. And it was argued by Drew and Glanvile 
Serjeants fo2 the Defendants, and by Beaumont an Hamon fo? the 
Plaintiff, I. Matter, it W. the lecond (on had an citate tail by the 
Umitation to him and his firit ſon, and ta the heirs males ot the 
body of his firſt ſon, to2 he then had no ſon; lo it is void to the 
firſt lon, if it ſhall veit in W. by the intent of the Ootio?. 2, Ad⸗ 
mit he yath not an eſtate tail by this limitation (as it was after a- 
greed by all the Juſtices that he had not) if by the remainder after 
limited to the heirs males of the body of W. and ot Str Ih. C. they 
have joynt 02 (ſeveral eſtates tail; and as ta that, it was clearly 
agreed that they have ſeveral eſtates tail and not joynt , ſo that 
clearly the Fine of Str J. was good to bar W. of one moicty, fo2 
be was Cenant in tail of it. 3. Matter upon the Starute of 
4 H. 7. if the Fine being levied W. the ſon being beyond lea, it his 
heir ſhall have five years after his death; fo2 the Statute is, he 
ſhall have five years after his return; and in this caſe he never 
returns, and ſo is out of the woꝛds, and the p2oviſo ſhall not be 
taken by equity. But all the Juſtices to this reſolved to the con: 
trary , fo2 the intent of the Statute ſhall be obſerved; as the Sta- 
tute ſpeaks, that an infant ſhall make his claim within five years 
afterhis age, yet if he claimeth within his age, it is good, yet 
it is out of the woꝛds. 4. Matter, if Tenant fo2 life levy a Fine, 
and he in the reverſion oꝛ remainder doth not make his claim with- 
in five years after the Fine levied , after the Tenant fo2 like 
dieth, if he ſhall have now five years after his death. And all the 
Juſtices held he ſhould, koꝛ this is as another title accrued to him, 
and it may be he had no conucans of the foꝛteiture; and if he had, it 

is at his election if he will take advantage of it; and ſo Zomes caſe 
was cited tobe adjudged 7 Eliz. 5, Matter, that pet the Plaintiff 
ſhall recover, fo2 the title of the Octendants, was void , fo? they 
claim by a Leaſe at will of. an infant where no rent was reſerved, 

and ſo void, Curia; although they have no title, yet it appeareth 

the Plaintiff had no title to a moiety, and then he could not puniſſ 

the Dekendants fo2 his molety in this Action where he muſt make 
title; otherwiſe perhaps in treſpaſs: and to2 the other moiety, he 

ſhall not have an Action without an erpzeſs Duſter , which is not 

—— wherekoꝛe it was adjudged fo2 the Dekendants. v. Co 2. 

jnſtitutes, 5 19. 


—— —— 


Termino Hillarii, 33 Eliz. in Scaccario. 
Sir Moyle Finch verſus Throckmorton, Int. Hill. 32. rot. 
'F De Cale upon demurrer was; King Philip and Queen Mary 1 & 2. 


Phi. & Mary, Demiſed the Scite of the JI2i02y of Raveſton in the 
County of Buck. to Th. Throckmorton fo2 ſeventy years rendꝛing wo 
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at the Feaſts of the annuntiation and Saint Michael, witha pꝛoviſo 
that upon non payment within tourty days atter the Feaus, the 
Leaſe thould ceaſe and be vold: Eli. the rent was not paid at Mich 

no2 within kourty dayes after , but afterward the Queens Re- 
ceiver received it, and maketh an acqintance as if it had been paid 
at the day, and receiveth the rent atterwards every year till 30 
Eliz, and makes acquittances ot᷑ it: 30 Eliz. the Queen grants this 
Land ein Fee to Str Tho, Henneage, and afterward an office was 
found, which found the non-payment 9 El. upon which Sir ch. 
Henneage entren, and let it to the Þlaintift,#c. 1, Queſtion, if the 
Leaſe was void 02 not without office. 2. It the acquitance could 
make it good. 3. Admit there muſt be an office, if after the Pa⸗ 
tent it cometh time enough fo2 the Patentee to avoid it. And 
this was divers times argued at the Bar, and afterwards by the 
Barons, and all the Barons agreed fo2 the Plaintiff; and this 
Leaſe was void immediately upon the non payment; fo2 the woꝛds 
are that upon non payment the Leale ſhall ceaſe and be void, ſo 
that the Land is diſcharged of this contract of the term, and the 
Patentee is no longer a termo2,no2(as Manwood fatd) a Tenant at 
will, no2 at ſufferance , but onely as a Bailiff 02 Perno? of the 
p2ofits de ſon tort, and then all the acceptance after cannot make a 
void Leaſe good, and the office is onely neceſſary to infoꝛm the 
Queen when the condition -was b2oken, to entitle her to all the 
mean p2ofits , and to reduce the poſſeſſion, if the eſtate had con- 
tinued in the Queen; but as this cale is onely to entitle her to the 
mean pꝛofits, and being found onely fo2 this purpoſe it is well 
— fo2 the time, notwithſtanding the Patent of the inheri⸗ 
tance, foꝛ they held that the firſt eſtate ended as by limitation, and 
in ſuch caſeno office is needfulto entitle the Queens; alſo it ends 
by the limitation in the firſt Letters Patents which are a Reco2d, 
ſo the Recoꝛd which doth creat it doth deſtroy it, and the Pa⸗ 
tentee might enter as in Land of which there was no Leaſe ; and 
ft was adjudged fo2 the Dlaintiff. Nota, a TUrit of Erro2 was 


| den in the Exchequer Chamber, and erroꝛ aſſigned in the mat⸗ 


ter of ugzw, and after argument Mich. 36. & 37, Eliz, the judgement 
was aß med. 
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Fermor verſus Dorrington, 


Ction fo woꝛds, which were, I will prove Fermor to 
be a _ Knave; after Uerdict it was alledged in 
Arreit of judgement that the woꝛds are not action- 
able, fo2 he dothnot ſayhe was perjured, but that 

he would pꝛove htm perjured; fo2 it may de, that if 

| he doth any act after , that he may be convinced of it; 
but ail the Court Held that the Action lay, and the wo2ds cannot 
have ſuch conſtruction, Another matter was alledged, that in the 
venire fac. and Diſtringas, One Taverner was named one ot the Juroꝛs, 
but in the return ot the Diſtringas in lieu of Taverner one Turnor was 
returned, and was \ſwomand tried the matter, ſo it is a miſ-trtal 
being tried by one that was not returned in the venire fac. and Cokc 

cited a pꝛeſident in this Court between Dousby and Willot, where a 

guroꝛ was returned by the name of Gregory Willot , and in the Di- 

ſtringas he ws named George W. and he with others paſſed upon the 

Inqueſt, and fo2 this cuuie the judgement was ſaid ; and another 

p2cefivent inthe Exchequer,where one Mizael was returned upon the 

venire fac. und upon the Diſtring:s one Michael, and both theſe were re- 
turned fo2 firnames ; and becauſe Michael was ſwo2n;tc. the judge⸗ 
ment was ſtaled, and ſo it ſeemed tothe Court; but they at firſt 

Doubted if the variance in the ſirname be a cauſe to ſtay judge- 

ment, but fo2 variance inthe Chaſttan name, they agreed clearly 

the judgement ſhall be ſfaid, but one may have two ſirnames ; but 
afterwards it was reſolved the judgement ſhould be ſtatd, 


Taylor againſt Beal. 


Ebt fo2 Rent reſerved upon a Leafe fo2 years: the iſſue being 
10ynedif the Kent were paid oꝛ not, the Oefendant gave in 
evidence fo2 part of the Kent, that the Plaintift by Covenant 
was to repair the houſe and did not, andthat theretuponhe ex- 
pended part of the Rent in repairing the houle; and the queſtion 
was if this evidence will maintain the iſlue: Gawdy conceived it 
div, fo? the Law giveth this liberty to the Leſſee to expend the 
Rent tn reparations, fo? he ſhall be other wile at great miſchief, 
fe2 the houſe may fall upon his head betoze it be repaired, and 
thercfoze the Law altoweth hm to repair it, and - 
ent, 
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Rent. V. 12 H.8. 1. 11 Ri. 2. Barr 242, 14 H. 4. 27. Fenner, it is no eVi- 
dence, foꝛ it the Leſto2 will not repair it, he 1s to have his cove- 
nants againſt him. Clench ſeemed he might well expend the Kent 
in reparations, but he ought to have pleaded it, and cannot give 
it in evidence upon the general iſſue, and they thereupon moved 
the Jury to finde the ſpectaimatter ; and as to the reſidue of the 

t 2 ſhewed that he paid it to others that had Kents charge 
outof the Lands , which the Leſſozhad covenanteD topay , and 
that by the commandment of the Leſſo2 he paid the Rent, in dif: 
charge of the laid Rents; and this was clearly held good; fo2 
payr ent 8 another by the Plaintiffs appointment, is payment 
tohimſe 


Truſloe verſus Yewre, 


J” was agreed upon evidence, that where a controverſie was be- 
A tween two perſons fo2 a Leaſe of Land, who ſubmitted them- 
ſelves to the Arbitrement of 1.5. foꝛ it, and 1:5. did Award that one of 
them ſhall have the Land, this is a good giftof the intereſt of the 
term, 12 Aff. 25. but if the Award were that he ſhall permit and 
ſuffer the other to enjoy the term, this giveth not the intereſt in it. 
Alſo it was held, that if a term be Deviſed to an Executoꝛ, the 
remainder over, and the Erecuto2 enters generally, this ſhall be 
taken as Deviſee, fo2 it is more fo2 his benefit; but they moved 
the Jury to find theſe matters ſpecially, but they would not, but 
gave a general Gerdia. 


Gore verſas Parkhurſt, 


— firme: Bail was put in fo2 the Defendant by the 
name of Parkes, but the Declaration and all the p2zoceeding 
was by the name of parkehurſt, andthis matter after Uerdic was 
adjudged in Arreſt of Judgement; and Tr 33. it was adjudged 


that to2 this cauſe, Plaintiff mhil cap. per billam; fo2 it doth not ap- 


pear that the Defendant againſt whom the Judgement was given, 
was in cuſtodia mareſchalli, and otherwiſe the pꝛoceeding againſt him 
is coram non judice, 31H. 6. 10. an it cannot be intended the ſame 
erſon , neither can it be amended. And the Court ſaid, ik there 
— f — and the Bail is pulled off the file, the party is with⸗ 
remedy, 


Jn an appeal of murder the Defendant was acquitted , and the 
abetto2s and damages were enquired and afſefſed to ſir pence: 
Godfrey moved that the damages might be increaſed by the 
Court as they may by Weſt. 2, cap. 12. and the Court ſaid, they 
ſhall be increaſed, 


Wichington verſus Dalaber, 
* appeal of murder by a Feme, the Defendant pleaded nient 


accouple in loyal matrimony ; &ſi trove ne ſoit, not guilty to the Felo- 
ny; the Plalmift replyes that ſhe was zccoupled in loyal — 
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(6) 


(7) 


(8) 


doth not anlwer oꝛ plead that he was guilty of the Felony, And 
it was moved, that this was a diſcontinuance, Curia; when a Plea 
is pleaded which is triable at Common Law, and concludes over 
to the 1 there the Plaintiff ought to reply and conclude 
over to the Felony ; but when he pleads a Plea triable other wiſe 
then by the Common Law, it is otherwiſe. 


Dethicks Caſe, 


H; was Endicted upon the Statute of 5 Ed. 6. fo2 ſtrikfng in 
Saint Pauls Churchvard; and it was moved, that it being 
the Church-yard of a Cathedꝛal Church, it is not within the Sta- 
tüte: Curia contra. Then he pleadedthat he was by the Queens 
— created Garter Ring of Ar mes, and demands judgement, 

ecauſe he is not ſo named; and becauſe it was a name parcel of 
his dignity and not of his office onely; fo2 the Patent 18, creamus 
coronamus & nomen imponimus de Garter Rex heraldorum , and theretoꝛe 
in all ſuits againſt him he is tobe named by this name; to2 this 
cauſe he was diſcharged of the Endiament. 


The Lady Ratcliffe verſus Shubley, 
Int. Trin. 31, rot, 415, 


ACtion fo2 woꝛds, which were, She is as very a thief as any that robbeth 

by the high way ſide. Upon not guilt pleaded , the Jury found 
that he ſpake theſe wo2ds, She is a worſe thief then any that robbeth by 
the high way ſide; and the queſtion was if upon theſe wo2ds found 
be the Uerdia ſhe ſhould have judgement, And the Court held 
clearly that the woꝛds in both caſes are actionable; but Gawdy & 
Fenner held that the woꝛds found do not agree with the Declarati- 
on; fo2 the Jury do not find that the Defendant at the time men- 
tioned in the Oeclaration , ſpoke the woꝛds in the Uerdic, fo it 
may be he ſpoke them at ſeveral times, and differs from Bridges 
Cale 3 Mar. Dy. where the Jury found he ſpake part of the words 
but not all; to2 there they did acquit him of the reſidue, and the 
words are not of one ſence. Wray contra, As very a thief, and ag woslſe 
thief are all one. 


Cole verſus Wall and Burnell. 


E Jectione cuſtodiæ Of a Card and his Land, and declareth that 
the Lo2d of the Mannoꝛ of s. had the cuſtody of the heir ot his 
Copyholder,and of his Land, by the cuſtome there, untill the heir 
cameto his age of 14. years, and that he might commit the cu: 
ſtody of his body and Land to whom he pleaſed, and that one C. 
died ſeiſed of his Land being a Copyhold of inheritance, and 
that the Loꝛd granted to him the cuſtody of the heir, being with- 
in the age of 14. years, and the Defendant ejeced him; after 
Cicrdict , it was alledged that an EjeR. Firmz doth not lye 
of a Copyhold eſtate, and ſo it was ruled by the whole Court; 
and the Judgement was ſtayed, And the Juſtices ſaid, 
that an Ejectione firpz doth Ive of a Leaſe made by a — 2 

older 


—2 
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Copyholder, but not of a Oemite made by the Loꝛd of a Copy: 
9015. by Copy ot Court Roll. But afterwards Trin. 33 Eli. 1 
caſe was moved again, and aliedged, that this Actionts an Action 
upon the caſe, in nature of an Ejecione cuſtodiæ; and not upon a 
grant by Copy, but upon a grant at Common Law: And there: 
upon it was adjudged, that the Action lay. 


Cuildeſlew verſus Ward, 


A Crion foꝛ theſe woꝛds, Thou haſt ſtoln a load of Hoppoles; and it was (9) 
ruled, that they were actionable; Fo? it ſhait not be intended, 

but they were cut down -befo2e, to2 otherwiſe they could not be 

ſaid Doppoles, 02 that he could otherwile ſteal them. 


Marſhand his Wife, A ntea, 


Ma and his Wife, as Executrix to Wilkinſon, bꝛaught a x (10) 
(Wait of Erro2 to Reverſe an Utlary of Felony againſt the 
Teſtatoꝛ; and the Erro2 alsigned was, That the exigent iſſued 
to London, and the Sheriffs returned Quod exigi fecer de Comitatu in 
Comitatum, where it ought to be De Huſtingo in huitingum,fo2 they have 
no Counties; and to2 this cauſe it was held amanifeſt Erroz. 
But the pꝛincipal queſtion was, if Erro2 lieth by an Executoꝛ to 
Reverſe an Attainder of Felony in the Teſtatoz, Coke and Popham 
Attozney-General alledged , That it cannot be maintained by an 
Erecuto2, Firſt, Becauſe a perſon attainted cannot have Execu⸗ 
to2, Seconvly,Exectito? cannot have Erroz,but to Reverſe a Judg- 
ment in the perſonalty : But here the Judgment is moꝛe high, fo2 
it is in the realty, and it may be milchievous,fo2 the Erecuto2may 
purſue faintly ; and ſo the Judgment may be affirmed, and binde 
che Deir. Thirdly , Upon a Wat of Erro2 to Reverſe an At- 
tainder in Felony, a <cire facias Gught to be to warn the Loꝛds me- 
diate and immediate, which cannot be at the ſuit of an Erecutoz, 
Gawdy conceived the Action did well lie; fo2 Erecuto2s are pꝛivy to 
the Judgment, and peradventure have all the loſs; fo2 it may be 
that he that is outlawed had onely Goods, andno Land. Andas 
to the diſability alledged, that the Teſtatoꝛ was attainted, and 
ſo had no Goods, no? can make an Executoꝛ It is not material 
in this ſuit, where they are to Reverſe the Attainder which doth 
diſable them, as 11 Hen. 4. 64. But it doth not appear by that 
Book, that he was outlawed fo2 Felony. And as to the faint 

urſuing of the Action, the Heir and Exetutoꝛ by reaſon of their 
everal intereſts, may have ſeveral Tits of Erroz, as the Te- 
nant and Uouchee may. And as to the Scire facias, this needs not 
be in reſpect of the Goods which are intended to be in the Queens 
hands, who is always p2eſent in Court; and it is to be well con 
ſidered, if it may be againſt the Lozds ; (but the Clerks ſaid, a 
Scire facias had been Aivarded againſt the Lozds,) Wray, the dil⸗ 
ability alledged it not to be objected againſt the Erecutoz, the 
ſuit being to Reverſe it: And the Caſe is to be well conſidered, 
fo2 it may be very miſchievous againſt the Lo2d, Et adjournatur, 
v: Reſiduum. V. Poſtea, Paſch. 34 Eliz. Placito 2. 


Og Garnons 
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Garnons verſas Sir Henry Weſton, Tatr, 
Trin, 32 Eliz, Rot,877, 


Rror upon a Judgment given in Alsize of a Kent Charge of 

Fifty pound per annum, inn which the title was; John Vaughan 
and Anne his (ite (other of the Plaintitf in the Als ize) were 
leiſed of the Mannoꝛs of Huntington-Engliſn, and Huntington- Welſh, 
and by Fine, 18 Eliz. conveyed the Mannoꝛs (inter alia) tg one Whit- 
ney, per nomen of two Mannoꝛs, and of fifty Meſſuages, and there 
hund2ed Acres of Land, æc. Cho by the tame Fine rendered the 
ſaid Ren: of fifty pound to them, and the heirs ot A and render⸗ 
cd the Mannoꝛs and Tenements akaꝛelaid to them koꝛ their ves, 
Remainder to Fr. their ſon Intail, Remainder to the heirs of A, 
And that J. v. and A. died, and that the Kent dilcenden to the 
JIaintiff as ton and heir of A. and that Fr. entred as in his Ke⸗ 
mainder; and thereof Inkeoffed the {aid G. who was Tenant in 
the ACs13e ; and upon Null Torr, null Diſſeiſin pleuded, and found (02 
the Plaintiff, he had Judgment to recover; and upon this Erroz 
was bꝛought. 1. Erroꝛ, That this Fine is picadeo cf thele 
VYannos (inter alia) Io it may ve intendcu, that other Lands palſed 
in the Fine; ſo an Aſtize brought againſt hum that was onely Te: 
nant of the Mannoꝛs, is not good , ko: ali ch: Tenants of the 
Land charged are to be named. 2. Becaute the lite of Fr. who 
was Tenantin tail, was not averred. 3. Chat the Fine by the 
graut of the Rent, and or the Land co che fame perlon, by the 
Fine, is repugnant to2 the Rent, and fo void; fa? the cannot take 
the Land and Rent at the ſame time. 4, Then the had the Re: 
mainder in Fee of the Land charged, the Kent vp this is extent. 
Stevens koꝛ the Plaintiff, and Bourchuer fo) the Oelendant. To the 
firſt, Gawdy and Clench held it to be Erro?2 ; fo2 it being inter alia, the 
per nomen fſha{l be intended of moꝛe then the two Pannoꝛs; and 
the Ter tenants of the reſidue not being named, it is not good. 
Fenner contra. T9 the ſecond Erro?, they all held, the life of Fr. need⸗ 
ed not to be averred, foꝛ he had made a Feoliment,and ſo the eſtate 
did continue. To the third Erro2,it ſeemed to thein,that the Rent 
granted by the ſame Fine that the Land was granted, was good; 
f02 the Law ſhalt marſhal them, and the grant of hoth ſhall be 


good. Foꝛ firſt, the Rent ſhall paſs, and then it ſhall be as'a pur⸗ 


chaſe of the Land by A. who was leiſed in Fee of the Rent; and 
the purchaſe of the Remainder in Fee ſhall not extinc the Rent, 
but it ſhall be ineſſe, during the particular eſtate ; fo2 by this the 
poiteſston is oneiy charged. And therefoze Gawdy laid, the differ: 
ence is where one hath a Rent ſervice, and he purchaſeth the Ke 
mainder 02 Reverſion in Fee, all the whole Seigntozy ts ertinc ; 
fa2 the intire Tenancy is held, but the purchaſe of the Reverſion 
N Remainder in Fee doth not ertin> a Rent-charge , fo2 it is 
chargeable upon the JIoſſeſston, fo2 he ſhall avow as in Land 
chargeable to his Oiſtreſs. Et adjournatur Nota, It was diſcontinued 
by the death of Sir Henry Weſton. 
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Page verſus Faucer, Paſch. 29 Eliz. Rot. 12 1. 


Eke of a Judgment given in Lynne. Erroꝛ aſsigned was, that 

the Judgment was given at a Court held there 16 February, 

26Eliz. And this day was Sunday, and it was fo found by the ex: 

amination of the Almanacks of that year: And it was ruled, that 

this examination was ſufficient, and a trpal per pais was not ne: 

ceſſarp, although it were an crro2 in at. And the Judgment was 
e 


rever 


* 


Ward verſus Knight, Trin. 30 Eliz, Rot, 646. 


Ction ſur Caſe, and Declares , That whereas Loſtocke tg an an: 

cient Uillage, and ancient Demeſnof the Crown of England; 
and that the Tenants and Men of ancient Demeſn are to be quit 
of Toll in all places, æc. And that he was an Jnhabitant and 
Tenant there, and had bꝛought his goods to Yarmouth ; the De- 
fendant not being ignoꝛant thereof, had taken one Cable of his 
goods f02 Toll, #c. The Defendant did juſtifie, fo2 that Yarmouth 
15 an ancient Boꝛough, Incozpozate of Bailiffs and Burgeſles, 
and had uſed from the time, cc. to have a TWater-Batliff there, 
and had uſed from the time, ec. to have Toll of the Tenants and 
{nhabitants of Loſtocke, fo2 any of their goods hꝛought there by 
Sea fo2 Merchandize, and if it be not paid, to diſtrain, æc. And 
the Plaintiff being an Jnhabitant of Loſtocke, byought by Sea 
twenty hundꝛed weight of Cable Ropes to Yarmouth fox Merchan⸗ 
diſe; to2 which he demanded Toll, and becauſe it was not paid, 
took this Cable Rope Nomine diſtrinctionis, &c. And upon this tt was 
demurred; and it was argued by Golding fo2 the Plaintiff, and by 
Hobart os toe Defendant ; and in the ſame Term it was adjudgei 
fo2 the Defendant 2 They gave no publick reaſon of it, but p2t- 
vately did agree between themſelves foꝛ the ſubſtance of the mat- 
ter; fo? Wray ſatd, it is not reaſon they ſhould be diſcharged fo2 
Merchandize, and fo are the Books. Vide 9H.8. 25. 19 H. 6. 66 
7H.4.43. Fitz. N. B. 228. 


Lovelace verſus Grimſden, Mich, 32 & 33 Eliz. Rot. a. 


E of a Judgment in the Common Bench. Erro —— — 
L was, that in Treſpaſs fo2 taking of five Hoxſes,the Oefendant 
uſtifieth, to2 that one Guillam was amerced foz blood-ſhed within 
is Leet; and that he and all thoſe which wer 25 of the Man. 
no2 from the time, æc. had uſed to diſtrain the Beaſt of any which 
came within the Hader and were in the poſſeſston of any man 
that was amercev in the Leet fo2 the Amercement ; and ſatd, that 
theſe five Poꝛſes were in 1 1 of Guillam; fo which he 
did diſtrain them, ec. The Þ aintiff took. iſſue, that they were 
not in the poſſeſston of Guillam : And upon this iſſue joyned, it 
was found fo2 the Plaintiff, and Judgment given kor him; and it 
was aſsigned fo2 Erro2, that the iſſue was joyned upon a 
meerly void; and ſo no iſſue, and not aided by the Statute of 
Jeofails : And the Court agreed, that if there be no matter of Bar 
inthe Plea, and the iſſue —_ „this is void, an — 
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(14) 


Termino Paſchæ, Triceſsimo tertio 


— — — — 


(16) 
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helped by the Statute of Jeofails : But if the Plea containeth 
matter of Bar, and iſſue is joyned upon a thing not material; 
this is aided by the Statute of 32 Hen. 8. But here ts no matter 
of Bar; fo2 the P2eſcription is agreed to be vold, and then if 
no Bar, no Jſſue; and ſo can be no mil: joyning of iſſues, when 
there is no iſſue joyned, And although the Bar was Ill, ſo that 
the Plaintiff might have bad Judgment upon the Bar; yet 
Judgment being given upon the Gerdi, where no iſſue wag 
10yneD, is erroneous, And they all did agree, That the Judg⸗ 
ment ſhould be reverſed ; but they would adviſe till the next 
erm, 


Green verſas Penilden, 


Rohibition f02 ſuing fo2 Tithes, was p2ayed ; fo2 that he had 

plcaded in the Spiritual Court, that the ſaid p. was not law: 

ful incumbent, but one Taylor. Thich lea they would not allow 

the Pariſhioner to plead to the right of the Jncumbency ; and 

it was granted per Curiam - Fo2 he being the Tenant ot the 

Endes may plead it, o2 elſe he ſhall be twice charged to2 his 
ithes. 


Man's Caſe. 


HE had married his Tives ſiſters daughter; fo2 which he was 
ſued befoze the Digh-Commiſstoners : Foz although this 
was not pꝛohibited within the Levitical degrees, yet becauſe dc: 
grees mode remote are to2bidden, they gave ſentence of Di⸗ 
voꝛce: And he grounded his Pꝛohibition upon the Statute of 
32 HF cap. 38. Anda Conſultation was p2ayed and granted, be- 
cauſe the Pꝛohibition is not to be, if it be not _ the Leviti- 
cal degrees. And here it was general, and therekoze not good, 
v. Coke upon Littleton, f. 235. 


Stranſham verſus Cullington. 


P Rohibition f02 ſutng foꝛ Tithes, as Pꝛopꝛietoꝛ of the Rectory of 
Cednam, and ſhewed, That the Tithes did grow Inter loca deci- 
mabilia of that Jaariſh, as he ought to da, and that muſt be firſt 
p2oved: The Oefendant there pleaded, That the Land was in 
the Pariſh of Aſhpole, and that he had paid the Tithes there; and 
upon this they are at tryal, and upon this he had a Pꝛohibition: 

92 the bounvs of the Pariſh are tryable by the Common Law. 
And upon another Pꝛohibition fo2 Tithes, o2 Unity ot Poſſeſsi⸗ 
on in the time of the Abbot , at the time of the Diſſolution was 
ſurmiſed , and pꝛoved it by the teſtimony of Mr. Hynde andan- 
other, who ſaid, they had ſeen a Deed of App2opztation of the 
8 to the Abbot : Foꝛ which they verily thought, that 
there was an Unity of JPoſſeſsionat the time of the Diſſolution, 
And this was ruled no p2oof, fo2 it may be intended not to con- 
tinue, and a Conſultation was granted; but they lald, that hearſay 
ſhall be alloweh fo2 a pꝛoot. 


Apple- 
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Applethwart verſus Nortly, Mich, 32 & 33 Eliz. Rot. 472. 


SSumpſit. That in conſideration he pꝛomiſed the Defendant to 
A marry his Daughter, he pꝛomiſed to give the Ilaintift foꝛtyv 
pounds, Et dicit in facto, that he had married his Daughter: Upon 
Non Aſſumpſit, it was found foꝛ the laintiſt; and it was alledged 
in Arreſt of Judgment, that no time oꝛ place was alledged of the 
Requeſt, Sed non allocatur, fog it 18 in nature of a debt, and it 1s 
not here appointed to be upon Requeſt, but otherwiſe it is of a 
thing collateral. 


Hopkins verſus Stapers. 


Ames. Fo2 that in conſideration he had ſold and delivered 
Dne thouſand couples of Newland Fiſh, Ad uſum proprium of the 
Defendant; and in conſiderationhe had ſhipped the aud Fiſh, and 
agreed to tranſpoꝛt them from Briſtol to St. Lucar in Spain, and to 
retranſpo2t from thence the value of the Fiſh, to London 92 Briſtol; 
Secundum uſum mercatorum, the Defendant pꝛomiſed to pay to him 
One hundꝛed and twenty pound, upon the arriving of them in 
Portu St. Lucar ; and alledges in facto, that he arrived with them ad 
Portum St. Lucar, and had reaſpo2ted from thence goods, to the 
value of the Fiſh at London, Secundum ufum mercatorum. Upon Non 
Aſſumpſit pleaded, and found fo2 the Plaintiff, Egerton moved in 
Arreſt of Judgment: Firſt, Chat it is no conſiveration ; fo? he 
ſaith he had ſold and delivered the Fiſh to the uſe of the Defend: 
ant, but ſheweth not to whom; by which it might appear, the pꝛo⸗ 
perty was altered by the ſale. Secondly, Be ſaid in conſidera- 
tion he agreed ta tranipo2t, but ſaith not with whom, and it may 
be he agreed with a ſtranger, which doth not binde the Defendant. 
Thirdly, The p2omile 18, he ſhall be paid when he arriveth in 
Portu de St. Lucar, and he ſhewedhe arrived ad portum; which is no 
perfoꝛmance of the conſideration; and there is a difference be- 
tween (ad & in) in conditions and conſiderations, though not in 
charges; and he relied upon 16Hen.7. 9. 3 Hen.4. 9. Fourthly, He 
ſhewed, that he bought goods of that value to London, but ſhew. 
eth not to whom the pꝛoperty of the goods did belong; ſo they 
might be the goods of a ſtranger : Curia contra in omnibus. Fo2 ta 
the firſt and fourth, they ſaid it ſhall be intended, that the goods 
were ſold and deltvered to the Defendant, and that he reaſpot- 
ed the goods of the Defendant ; fo2 it is Secundum uſummercatoram, 
which implieth both. To the ſecond, it ſhall be intended that he 
agreed with the Defendant himſelf ; and it it were with a ſtranger 
tohis uſe, it is all one. To the fourth, (ad & in) are of the ſame 
effect, and ſhall not be intended otherwiſe ; and it was adjudged 
koꝛ the Plaintiff. 
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Mead verſus Bygott. 


(20) Vr That whereas J. Arnold levied a Plaint in the Cour 


(21) 


of Stepney ũgainſt Stokes, anda pꝛecept to attach the goods o 
Stokes was directed to the Plaintiff, being Batliff there: And 
whereas he attached stokes by two quarters of Co2n, and deliver: 
ed —— to the ſaid Arnold to deliver them at the next Court; the 
Oekendant aſſumed to ſave him harmleſs of the laid Con. vUp- 
on Non Aſſumpſit pleaded, and found fo2 the Plaintiff, it was moved 
in Arreſt of Judgment, that the conſideration and p2omite was 
againſt Law, and ſo void; and ſo the opinion of the Court. + 
firſt, Attachment cannot be of Co2n out of Sacks ; ſecondly, 1 
it may, it is to be kept by the Batliff, and he ought not to deliver 
them but of his hand to the party Plaintiff; and fo the pꝛomite is 


againſt Law, and void. 


Sir Richard Buckley verſus Wood, Mich, 21 & 32 Eliz, 
Rot, 381, 


* fo2 wo2ds, and declared, That whereas the Oefenvant 
did exhibit a Bill againſt him in the Star-Chamber, 30 Eli. 
containing (inter alia) that he was a noſeler of Theeves, Murder: 
ers, and Pirates, cc. and recited a great part ot the Bill; that 
afterwards the Defendant at pausbery in Salop, 7 May, 31 Eliz. ſaid, 
He would juſtifie his Bill to be true in every part, #c. The De⸗ 
kendant pleads, that the laid ſeventh of May at Weſtminſter, in the 
County of Middleſex : De was demanded by the Lo2d Chancelloz, 
if his Bill were true; and he ſaid it was true in all paints, abſque 
hoc, Quod dixit prædicta verba, bef02e 02 after the ſaid day, Aliter vel 
alio modo: AndUpon this the JIlatrtiff did demur, and Mich. z2 & 
33 Eliz. Tanfield argued, that the matter in the Declaration is not 
ſufficient to maintain the Action; fo2 it is fo2 erhibiting the Bill, 
and 1 was true in all points. As to the firſt, Foz erhibit- 
ing a Bill in courſe of Juſtice, no Action lieth; and it it be falſe, 
he ſhall be puniſhed by coſts given in the Star Chamber, and not 
by Action. And although the matters are not puniſhable there as 
Felonies, yet they are puniſhable there as miſdemeanoꝛs in him 
who was a Juſtice of Peace, and a Deputy Lieutenant of the 
County, and may be puniſhed fo2 abuſing his Office , 11 Eliz, 
Dyer 285. a ſcandalis magnatum, fo an Action foꝛ foꝛging a faſſe Deed 
bought againſt the Lo2d B. held not maintainable. And Mich. 27 & 
28 Eliz. in this Court between Tuthill and Osborne, fo2 exhibiting 
Divers Articles to the Juſtices of Peace at the Quarter Seſs!- 
ons, to have the Sood behavioꝛ; although they were falſe, yet not 
actionable, fo? it is in a courſe of Juſtice: So Mich. 8 & 9 Eliz. be- 
tween Stanley and Curſon. One was bzought in by Subpeena ad teſtifi- 
candum, and upon his oath declared matter of Jnfamy againſt the 
JSlaintiff; yet he coming ny courſe of Juſtice, and if he ſwears 
alſly, he may be puniſhed fo2 Perjury; it was adjudged an Action 


4 


that did not lie. And fo2 the other woꝛds in Juſtiſication of his 


Bill, no Action lieth: Foꝛ it is not ſaid, he ſhewed the Contents 


ok his Bill, and ſo can be no ſlander; and fo? ſaying he had a Bill 
depending againſt one, is no ſlander. Coke contra: Me agreed, ou 
| 
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if his Bill of Complaint was in courſe of Juſtice, no Action did 
lie; but here he complains of divers matters which did not con: 
cern himſelf, but others, with which he hav nothing to do; and it 
was the Lo2d Clintons Lale, 16 Eliz. And thts 1s no Star-Chamber 
matter, which toucheth his lite; and one Leonards caſe was diſimiſſed 
fo the like caule, where one erhibited an Englith Bill in the laid 
Court, containing divers ſlanderous matters, an action upon the 
caſe did lie, and Paſch. 23 Elz. in this Court between Bowes and 
Stanley, which was entered Trin. 21 Eliz. Rot. 559. This very cauſe 
was avjudged, Where one erhibited a Bill in Star chamber, and 
after tame intu the Country, and ſpoke cf the matters of his Bill 
at Stafford, and atarmed them to be true, and adjudged an Action 
lay; fo2 he ſhewed not to his counſel, but publickly, and aur Oe⸗ 
claration was (rained upon that pꝛeſident; Er adjournatur. V. Poſtea, 
13 & 34 Eliz. Placito 7. 


Chambers and Johns, 


Hey were indicted fo2 incroaching upon the High way, Et unum 
Tenementum ibidem erect werunt, where it ſhould be crexerunt; to 
there is no ſuch Latin woꝛd as erectaverunt; and it is not Anglice did 
ere, which had been good. And loꝛ this cauſe it was diſcharged, 


Penhallos Caſe, 


E was indicted upon the Statute of 5 Edw.s.c:p.4. fo2 dꝛawing 

his Dagger in the Church of B. againſt ]. S. And doth not lay 
(accoꝛding to the Statute) to the intent to ſtrike bim; and fo2 
this cauſe it was void: But then it was moved, ik tits were not 
good as foꝛ an Aſſault, that he might be fined upon it; but per Cu- 
riam, it is void in all: Fo2 being indiged upon the Statute, it is 
vold as to an ofience at the Common Law. 


Wing verſus Harris, 


E Jectione Firme. Apon a ſpecial Aerdid. H. 8. was ſeiſed of cer- 
tain Lands called Burnels, and of the Suit of the Poſpttal of 
St, Johns in Wells - He demiſed Burnels to Aylſworth fo2 twenty one 
years, and afterwards granted the Reverſion of it (inter alia) to 
the Biſhop of Wells in Fee; and afterwards the Biſhop granted 
thoſe Lands (inter alia) to Edward the Sirth , which did diſcend 
from him to Queen Mary; and afterwards Queen Mary demiſed 
the Lands to the ſaid Aylſworth fo2 ſirty years, not reciting the 
firſt Leaſe made to Aylſworch. This caſe was argued Mich. 32 & 33 
Eliz, and Paſch. 33 Eliz, adjudged , that the Leaſe fo2 ſirty years 
was votd, fo2not recital of the Leaſe fo2 twenty one years 2 Fo2 
although, by the taking of the ſecond Leaſe the firſtwas dꝛowned, 
yet at the inſtant time of the taking of the ſecond Leaſe it was in 
eſſe; and therekoꝛe ought to have been recited, eſpecially being a 
Leaſe upon Recoꝛd; but of a Leaſe by matter in Fac, they agreed 
there need be no recital. The objection againſt it was , becauſe 
the Reverſion had been conveyed to the Biſhop; fo in his time 
the Leaſe might have determined without any matter of Reco2d, 
And fo2 this cauſe, when it came tothe Queens hand, it need not 
be received: But the Court held, Fo2 as much as Aylſworth wes 
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the perſon that was the Leſſee , and might well have knowledge 
of it, if it had been ſo done, and no luch thing is done, when the 
Reverſion was in the Queens hands, it is as it it had never been 
granted from the Crown; and fo? this caule it was adjudged ac: 
coꝛdingly. There were other points in the caſe , but it was re: 
ſolved onely upon this. 


Termino Paſchæ, 33 Eliz, in Communi Banco, 


The Warden.of All-Souls Colledge in 
Oxon verſus Tanworth, 


Wait of Right was l2ought, by Cuſtos & Collegium of All-Souls 
in Oxon ; and the Wit was Quod clamant tenere de nobis in Libe- 
ram puram & perpetuam elemoſinam, & quod clamant eſſe jus & hæreditatem 
ſuam, &c. And Exceptions were taken to the Tait. Firſt, it ought 
to be in Liberam elemoſinam, and not Puram & perpetuam. Secondly, 
it ought to be Eleemoſinam with a double ce. Thirdly, they ought 
not to ſhew any tenure in ſpecial, but generally Tenent de nobis. 
Fourthly, fo2 that they ſay not In jure Collegii; ſed non allocantur. Fo2 
the firſt is but Surpluſage , and not material ; the ſecond, the 
common courſe is ſo, and therefo2e it is good. Thirdly, they did 
well to exp2eſs the Tenure ; fo2 otherwile it might be taken to? a 
Tenure in capite, which they do well to avoid. F ourhly, when the 
Wait is bzought by Cuſtos & Collegium, this cannot be but In jure Col. 
legit, aS in their — — , fo2 they have no other capacity, 
and the pꝛeſidents are both ways. 


Perrot verſus Auſtin, 


T ve caſe was. A. covenanteth with B. to put his ſon an Appꝛen⸗ 
tice to C. 02 otherwiſe, that his Executoꝛs ſhall pay B. twenty 
—.— A. doth not put his ſon aàn Appꝛentice to C. and dieth; b. 

21ngs debt againſt the Executoꝛs of A. And it was reſolved by 
the Court, that it liethnot fo2 two cauſes. Firſt, Jt cannot be a 
debt in the Executoꝛ, where it was no debt in the Teſtatoꝛ: And it 
one covenants to pay ten pound, debt lieth againſt him oz his 
Executoꝛs, as 40 Edw. 3. & 28 Hen. 8. Dyer, are ; but if he doth 
covenant, that his Executoꝛs ſhall pay ten pound, an Action lieth 
not againſt them. The ſecond reaſon: The firſt part of the Deed 
ſounds in covenant, and the ſecond part ſhall be of the ſame nature 
and condition. Quazreof this Reaſon. 


Oglethorp verſus Hyde. 


Di. upon an Obligation to perfozm Covenants the De⸗ 
fendant pleadeth generally perfoxmance of Covenants , 
where ſome are in the Negative, and ſome in the Affirmative ; 
it was held, that this is but matter of Fozm, and is aided by the 
Statute of 27 Elz. except the party ſheweth fo2 cauſe of his De- 
murrer, that ſome of the Covenants are inthe Negative, and 
ſome in the Affirmative ; to2 the Court ſhall adjudge accozding 
to the truth of the matter: But if any of the Covenants are in 


the 
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the diC-junctive, it is otherwile ; toꝛ the Court cannot know which 
of them in the diſ-jundive he hath perto2med, 


Aſme verſus Fuliambe, 


Ax Querela, becauſe Execution was ſued upon a Statute ac- 
knowiedged in the City of Lincoln as a Statute-Verchant , 
which had but one ſeal, where it ought to be with two ſeals accoꝛd⸗ 
ing to the Statute De mercatoribus, 13 Edw. 1. And iſſue was joyned, 
if it were (ſealed with a ſeal of two peeces, and tryed fo2 the lain 
tiſt by a Jury of the City of Lincoln: Andit was alledged in Arreſt 
of Judgment, that the iſlue ought to be tryed by the Certificate 
of che $391v2z, and not per pais. Curia contra: F02 this is a matter 
of fact, ano no purccel of the Recoꝛd. The ſecond caule, Lincolnts 
in the Hargent, fo it ſhall be intended to be a_ by pais of the 
County ot Lincoln, whereas it was and ought to be tryed by a Ve- 
nue of the City, Thirdly,a Wat of Erro2 ſieth upon this matter, 
and nor an Audita querela, 18 Edw.3.25. where Erroꝛ is in ſuing Exe⸗ 
cution. But it was held clearly, that where a Statute is errone- 
ouſly acknowledged as here, no Wait of Erroꝛ lieth, but an Audi- 
ta querela ; f this is no Recoꝛd. But if it be well acknowledged, 
and removed hither, and Execution is here erroneous, Erroꝛ lieth 
thereof. Faurthly, this ſhall be taken as aStatute acknowledged 
accoꝛding ca the Statute of Acton Burnell of 11 Edw. 1. and not ac- 
coding to the Statute of 13 Edw.r. De mercatoribus: So it is good 
fo2 the goods and body. Curia contra: Fo2 the Conuſee having tued 
Execution upon it as a Statute⸗ Merchant, he ſhall not now be 
received to lay, but that it was acknowledged accoꝛding to that 
Statute fo2 which the Plaintiff had Judgment. V. Paſch. 36 Eſiz. 


in Banco Reginæ, Placito 6. 


Brunkhornes Caſe, 


Cire Facias agatnſ[ B. and others, which were bail fo2 one parker; 
and their Kecognifance was, ik p. were condemned, that he 
ſhall pay the Debt within ſuch a time, oꝛ render his body to pꝛiſon. 
P. being condemned, and not rendzing his 1 * pꝛilon, Scire fa- 
cias was bꝛought againſt them: Upon this Recogniſance they 
leaded, that p ſuch a day befo2e the Recogniſance, paid the money. 
And this was held a good — without a —— 7 fo2 the Re- 
cogniſance, as to them, is but as an Obligation with a Condition; 
upon which they might well plead perkoꝛmance. v. contra. Ter. Paſc. 
31 Eliz. Ordeways caſe. Antea Paſc. 31 Eliz. hut the party in the Scire facias, 
upon this recovery cannot plead it, except ſatisfaction be acknow- 


[edged upon Recopd ; fo2 by nude payment he ſhall not avoid a 
matter of Reco. 


Leonard verſus Bacon, 


Fommeden, The Tenant pleads Non · tenure, and upon this they 
were at iſſue ; and it was found, that before the &ulut purcha: 


ſed, the Tenant infeoffed divers perſons, to the intent to defraud 
them which had cauſe of Action fo2 the lame Lands, and notwith- 
ſtanding he took the p2ofits. And — was adjudged the 
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the Demandant, fo2 the Feoffment was void againſt him by the 


Statute of 13 Elz. 5. 
Hayes verſus Allen, 


Ur cui in vita of a Meſſuage, the parties being at iſſue, it was 
8 found by UerDict that a Diſcontinuance being ot the g eſſuage, 
the Diſcontintiee pulls it down, and erccmed a new houle, part of 
the Land Diſcontinued, and part upon his own Land adjoyning, 
any if upon this matter the Tut was well brought of tye entire 
Meſſuage, 92 that it was to have been bꝛought of luch part of the 
houſe; and how the Judgment ſhould be in this cate, was the 
queſtion. And after Argument, it was adjudged fo2 the Deman⸗ 
vant, that the Tit was well bꝛought by the name of the whole 
Neſſuage , and there needed no Forepriſe ; fo2the Actionis tobe 
bꝛought as the Land is at the time of the bainging the Action, and 
there is no other foꝛm of Tait in the Kegiſter but fo2 the intire 
houle; and it was avyudged,that the Demandant ſhould recover; 

ut the Judgment was entred ſpecially, that the Demandant 
ſhould recover Meſſuagium prædict', ſcilicet, So much in length, and 
ſo much in bzeadth, acco2ding to what the Qerdic found upon the 
Land in demand. v. Cokes, Entries 642. The Reco2D of this caſe. 
V. 39 Hen.6. 8. 33 Edw.z. Entries So. 11H.4. Dower 175, & 179. 16 Ed.z. 
Brief 650. 32 Hen.8. Dyer 47. Fitz. N. Br. 192. Nota, that Mich. 33 & 34 
Eliz. Rot. 111; a Cut of Erro2 was bꝛought, and the Erro2 was 
aſsigned in the very point adjudged; and after Argument, the 
Judgment was afarmed, 


Clark verſus Penruddock, 


He caſe adjudged as it is repo2ted, 5 Co. 100. b. againſt the 

opinion of Anderſon ; but two Exceptions were taken to the 
zit. I. That it did not warrant the Count, fo2 the Cut was 
proſternere Domum, and the Count was Proſternere Penthouſe, and ſo 
variant and not warranted by the CAlzit, Sed non allocatur; fo; ſo is 
- + fon in the Regiſter, Proſternere Domum, where onely part is to 
the Nuſance, 2, Exception, That the Mut is Modo querentis, but 
ſheweth not how the Meſſuage came to him; fo2 if he cometh to 
it in Le poſt, as by Deiſſeiſin, there is no colour foꝛ Him to have re- 
medy. Sed non allocatur, fo; the Count maketh it ſufficiently cer: 
aln. 


At kinſon verſus Atkinſon, 


Ction fo woꝛds, viz. 1 have ſerved thee with the Queens Letter, for 
ſtealing of goods out of my mothers houſe; Upon not guilty pleaded, 
and found fo2 the Plaintiff , it was adjudged, that the 9cnion did 
not lie; fo2 the Defendant doth not ſay erprefiy, that he had ſtoln 


the goods, but that he had ſerved him, ec. which may be, though 
he did not ſteal them; ſo it is onely a charge by Implication. peri- 
am Cited a caſe of one Nowel a Clerk of this Court, where the 
Wome — „ Thou waſt cubbed up for forging of Writs, and ruled no 
4 | . 


Bighron 


— — — — — 


ELIZABETH , in Scaccario. 


— — — — — —— —_— 


— —— 


Bighton verſus Sawle, 


T was agreed by the Court, that where Judgment was given 

upon Demurrer, that after a Aut of Enquire of Damages 
is returned, befoze a new Judgment given upon it, the Defend- 
ant may alledge any matter in Arreft of Judgment: But Periam 
ſaid, this is where the damages are the puncipal, but in debt 
where the debt is the pꝛincipal, and he hath Judgment to recover, 
and a Wait of Enquiry of Damages, it is otherwiſe. And Ander- 
ſon lui d, that in Prat and Ruſſells caſe where a Judgment was given 
in the Queens Bench, betoꝛe the Statute of 27 El. and the Tit 
ot Enquiry of Damages was returned atter the Statute , and 
then the Judgment was given upon it; that this Judgment by 
= opinion of all the Juſtices was reverſable by fo2ce of that 


Termino Paſchæ, 33 Eliz, in Scaccario, 


Owen Joans verſ# Elizabeth Hoell, Trin. 32 Eliz. 
Rot. ultimo. 


F Jectione Firmz of eleven Cloſes, one called Greenmead, and ſo 
gave to the other ſeveral names; after Uerdic found fo2 the 
Plaintiff; upon not guilty pleaded, it was moved in Arreſt of 
Judgment, that he ought to count of a certain number of Acres ; 
— now no Tait ot Execution can be awarded to put him in poſ- 
ſeſs1on, and ſe it is in every præcipe foꝛ Land. Curia contra: That 
is well enough; koꝛ when a name is given to every cloſe, although 
the content ot the Acres are not mentioned, viz. ſo many of Land, 
lo many of Paſture, tc. it is ſufficient, though it were moꝛe fo2m- 
al to expꝛels the Acres; and it is atded by the Statute of Jeofail's, 
and the Court is aſcertained of the truth. And popham Attoꝛney 
2 known it thꝛice fo adjudged; and the Plaintiff had 
U nt. 
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in Banco Reginæ. 


Vander Plunken verſus Griffith. 


N Ction upon the Statute of 8 Eliz. fo cauſing him to 
be arreſted in the name of Baildree, and thꝛee others, 
where the thee others never conſented to it; and 
that this was fo2 veration , none of them having 
T2 +» Caliſe of Action: The Defendant pleaded not guil- 
TONY ty, and found foꝛ the ]Alaintiff, And it was moved 
in Arreſt of Judgment, that this caſe is not within the Statute; 
fo2 if he cauſeth one tobe arreſted in the name of one of the Plain 
tif's, though the other do not aſſent, he is out of the Statute ; 
fo2 he hath colour to do it, and it cannot be ſaid to be maliciouſty 
done; koꝛ one of the parties may give him iutficient authozity to 
ſte: To which it was anſwered , that then the Statute ſhall be 
defrauded; fo2 then one that is a beggarly perſon, and cannot 
pay coſts, yet peradventure may conſent that one ſhall ſue in his 
name, and of the others, eſpecially in an Action of Treſpaſs; 
but otherwiſe in an Action. of Debt: And of this opinion were 
Wray and Gawdy; but the other Juſtices; Contra, that it is out of 
the Statute, fo2 the reaſon givenbefoze. But an Exception was 
takento the Declaration, that the Statute was miſrecited ; fo2 
the Statute is, If any perſon ſhall voluntarily procure any other to bear- 
reſted, to anſwer in the Court of, &c. where any priviledge is uſed to hold 
Plea in Actions perſonal. And here the Statute is recited, where any 
priviledge is uſed to hold Plea in an Action, omitting perſonal; ſo as re- 
cited, it refers to all Actions: And ſo was the opinion of the Court, 
that it was a plain miſrecital ; and though the Statute is general 
and need not be recited, yet whenhe reciteth it falſly, it makes 
the lea ill: And fo2 this cauſe pꝛincipally it was adjudged, that 
the Plaintiff Nihil capiat per billam 


Tedcaſtle verſus Holliwell, Intrat. Mich. 32 & 33 Eliz. 
Rot. 423. 


De upon an Obligation. The Condition, that whereas J. D. 
I hath bound himlelf to be an Appꝛentice with the l 
if the ſatd J. D. during his Appꝛenticeſhip, 92 any other by his 


aſſent oꝛ pꝛocurement, take 02 riotouſly miſpend any goods of the 
Plaintiff ; if then the Oefendant within one meneth after no- 
tice thereof given to him, ſatisfie and pay to the latntiff for all 
ſuch ſums of money oz wares, #c. ſo taken 0 tcorcuſiy en 
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the ſaid J. D. 02 any other by his p2zocurement 92 conſent, the ſame 
being ſufficiently pꝛoved, that then, #c. the Defendant proteſtando 
that the ſaid J. D. noꝛ any perſon by his conſent (not making men 
tion ot pꝛocurement) a= not taken noꝛ rfotouſly ſpent any goods 
of the Plaintiff, ec. Fo2 Plea ſaith, That the Plaintiff had not 
ſuiſictently p20veD befoze Action b2ought, that the ſaid J. D. had 
taken 02 rtotouſly ſpent any goods of the Plaintiff: Upon which 
lea, the Plaintiff demurred ; and it was argued by Daniel fo2 
the Plaintiff, and by Godfry fo2 the Oefendant. And the queſtion 
onely was, if the p2oof ſhould be in this Action, oꝛ by any other 
means befo2e ? and what p2oof ſhall ſerve. v. 10Edw.4. 11. 7 Rich.2. 
Bar 241. And Scroggs caſe, Antea. Mich, 32 & 33 Eliz. And Gawdy and 
Fenner conceived the pꝛoot muſt be befoze the Action bꝛought by 
ſome collateral means, (but ſaid not what means oꝛ in what man 
ner) fo2 the Octendant is not to pay, but ſo much as is taken and 
p20ved to be taken oꝛ ſpent, æc. and this within one moneth after 
notice; ſo he is to have time to pay atter pzoof made, and notice 

wen; and this cannot be in this Action. But much was not ſpo⸗ 

en to it, fo2 there was an incurable fault in the — 02 
he fo2 Plea ſaith, that the Plaintiff had not made p2oof that ] D. 
took 02 riotouſly ſpent, æc. but ſpeaks not, that any other by his 
conſent 02 pꝛocurement; and ſo dothnot anſwer to the ſubſtance 
of the Condition, and fo2 this it was held clearly ill: And fo2 
this cauſe it was adjudged fo2 the Plaintiff, although it was ſaid, 
Qui per alium facit per ſeipſum facit: So the Pleaertends to it, but 
the Court contra. But foꝛ the matter in Law, they ſatd it was 
ſtrong againſt the Plaintiff, 


Salteſton and Offely verſus Payne, 


12 Plaintiffs Sheriffs of London bꝛought an Action upon the 
Cale; fo2 tyat the Oetendant being in Execution under their 
cuſtody to2 Fifty tee pound, at the ſuit of Spicer, had eſcaped , the 
ſatd Spicer not ſattsfied; fo2 which they were compelled to pay the 
debt; the Oefendant pleads, confeſsing all the matter; and that 
afterhis eſcape Spicer had acknowledged ſatisfaction of Reco2v. 
And upon this it was demurred; and the Court held clearly, that 
an Action upon the Caſe lieth againſt a pꝛiſoner fo2 an eſcape out 
of Erecution, to the intent to make the Sheriff charg eable with 
the Debt; and ſo adjudged between Hill and Holt, Quo d vide antea. 
That the Sheriff ſhall have Action, Quia onerabilis. Fitz N. Br. 130. 
13 Hen. 7. 2. 14 Hen. 7. 1. Buthere becauſe the Dekendant is to be 
charged, fo2 that the Plaintiffs are chargeable with the Debt, 
and not otherwiſe ; and the Defendant hath pleaded ſatisfaction 
acknowledged upon Reto, which may be by his means, which 
15 nat denied; £02 otherwiſe the Plaintiff might have ſhewn the 
ſpecial matter by Replication; and ſo the Plaintiffs are to have 
no {oſs , and ſo no cauſe of action; it was adjudged fo2 the De⸗ 
kendant, and the Plaintiff Nihil capia per billam. 


Mountney verſus Andrews, 


Gn facias upon a Judgment in Debt: The Defendant pleads, 
that upon a Fieri facias Directed to the Sheriff of the County of 
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* r top tevying the debt, he by koꝛce ot it, took divers ſheep 


of the Defendants fo2 the debt, and yet detaineth them: Ano 
this was ruled a good J-lea per curiam ; although he doth not at. 
[edge that the Wat is returned, and although rhe Wat is con- 
ditional, Ita quod habeas denarios, &c. F02 the Plaintift hath his 
remedy againit the Sheriff, and the Execution is lawful, which 
the Defendant cannot reſiſt, Vide antea, Rooks caſe, Mich, 32 & 33 


Eliz. 
Allen verſus Hill, Mich, 32 & 33 Eliz, Rot. 54. 


E Efucne Firmæ, F02 a houſe in Cornhil, London; Upon a ſpecial 
Clerdict the caſe was, Fr. Benſon being ſeiied ot the houſe in 
Fee, 4 Eliz. deviſed it to Agnes his wife to? ſite; and atter to the 
Deits of his body, the Remainder to Th. Benſon his Bꝛother in 
Fee. Proviſo, That if the ſaid Agnes clearly departs out of London, and 
dwell in the Countrey, that then ſhe ſhall have a Rent out of the ſaid houſe, 
&c. And tound further, that Francis died without iſſue, and thar 
Th. Benſon died, and that R. is his heir, and that atterward, 15 Eliz, 
Agnes totaliter Departed from London, and went to Milton iii Suffolk: 
And atter the ſaid R. bekoꝛe entry made by him, and the Erecuto? 
of Fr. releaſed to Agnes; and afterwards entered, and let to the 
Plaintiff, and that Agnes married one Huggins; and the Defendant 
entered by his commandment. The ſubitance of the matter was, 
it thts proviſo doth determine the eſtate betoze entry, fo2 if ſo, ſhe 
was Tenant at Sufferance , and the Releaſe could not entire to 
her eſtate : Foꝛ it was agreed, it was a good proviſo to make her 
eſtate to determine ; although there be no wo2ds (to ceaſe,) 02 
that it ſhall be void; but being iu a Will, it is implied in the 
Woꝛds, (that then ſheſhall have a Rent) which cannot be, it her eſtate 
be not determined. And the Juſtices laid, ſhe is but Tenant at 
Sufferance; fo2 if the de vile had been expꝛels, Chat if ſhe doth 
ſuch an act her eſtate ſhall ceaſe, after ſuch ac done, though ſhe 
continue in poſſeſsion, and dieth, this is no Freehoid in her; ann 
here is as much in ſubſtance. And Wray laid it was held at an al 
ſembly ot all the Juſtices, That if Tenant per auter vie continue in 
poſſeſsion after the death of ceſty a que vie, he is but Tenant at 
Sufferance, and his diſcent ſhall not take away an entry; which 
Gawdy agreed, and that 28 Edw.4. 25. 1s not Law : But there was 
a de fuult in the Uerdict, foꝛ it was found that ſhe coralicer departed 
from London, and went to Milton in Suffolk; but it was not found, 
that ſhe dwelt out of London, and this is part of the Condition: 
And this not being found, it is not found that the Condition is 
broken; and then notwithſtanding any matter found, the entry of 
the Octendant is lawful. And it was moved, That as toit, a 
Venire facias de novo ſhould iſſue to examine this point better, it ſhe 
dwelt in the Country ; fo2 it was ſaid in this point, the Qerdict 
was not well examined. But the Court held, that the Gerdi is 
full; upon which a Judgment might be given, and then no Venire 
faciasde novo 15 ti be awarded ; foꝛ it is found fo2 the Defendant, 
when tit is not found that the Condition is bꝛoken; and fo2 this 
cauſe onciy, it was adjudged foꝛ the Defendant. But then it was 
ovjceed, that the life of Agnes was not found, and then the De- 
fendant cannot enter, Fenner ſaid, it ſhall be intended He 18 
iving 


— —— 


ELIZABETH, in Banco Reginæ. 


239 


living ; fo2 the Jury did not doubt of it, fo2 they finde that if his 
entry upon the matter found is lawtul, that he is not giulty: So 
they doubted of nothing but that point, and lo it was adjudged in 
28 Eli. in this Court. And Judgment was, Quod querens nihil capiat 


per billam. 
Simonds verſus Lawnd, 


1 The Jury found a ſpecial Uerdia, That R. IL. Father 
of the Detendant was a Copyholder of the Land in Fee, 
and ſurrendꝛed it to the uſe of the Dekendant in Fee, upon con- 
dition he ſhould perfozm the Covenant in ſuch an Indenture: The 
Defendant after admittance ſurrendzed the Land to the uſe of 
the Plaintiff in Fee, upon condition if the Defendant paid ten 
pound, the lurrender to be void: The Detendant neither paid 
the ten pound, noꝛ perfozmed the Covenants in the Jndenture ; 
Che Father enters, and dieth leiſed, and it Diſcends to the De: 
fendant, and he enters, upon whom the Jlaintiff enters: The 
ueſtion was, it this entry were lawful, and adjudged it was not; 
v2 bythe entry of the Father, both the Surrenders are defeated. 
So the Defendant may confeſs and avoid what was to the ÞPſain- 
tiff, and it was adjudged fo2 the Defendant, 


Johns verſus Gittins, Hill, 33 Eliz, Rot. 


Action fo2 woꝛds. Thou haſt played the Thief wich me, and haſt ſtoln my 

Cloath, and half ayard of Velver. The Defendant pleaded, that 
the Plaintiff was his Tayler, and that upon the day of, cc. he 
delivered to hima yardand half of Qelvet, to make him a pair of 
Doſe, and he made them too ſtreight. Ratione cujus, he ſpake theſe 
words, Thou haſt ſtoln part of the Velvet, which I delivered you; abſque 
hoc, That he ſpake any woꝛds aliter vel alio modo. Upon which the 
Plaintiff demurred ; fo2 the Plea and Traverſe do not confeſs 
any woꝛds of flander, and then the Traverſe is meerly void. 
L. 5 Edw.4. 26. 9 Edw. 4.15. 37 Hen. 6.34: 22 Hen. 6. 17. Andof this 
opinion was the Court; but a manifeſt fault was alledged in the 
15 lea, foꝛ he did not anſwer to the woꝛds, Thou haſt ſtoln my Cloath; 
8 + and cannot be cured, and it was adjudged fo2 the 

Dlalntitt. 


Gaſtrell verſus Townſend, 


Action foꝛ woꝛds. Thou haſt ſought the blood of thy Husband, and waſt 
his death; for if thou hadſt been an honeſt Woman, he had been alive yet. 
And avers inf& that her Husband was killed: Jt was moved, 
the Action lieth not; koꝛ it is not ſaid, ſhe did any unlawful act; 
and it was cited to be adjudged, Mich. 18 & 19 Elz. That toꝛ theſe 
woꝛds, Thou wert the death of J. S. Action lieth not, fo2 it may be by 
priet- But it was ruled here, that the Actonlteth, fo2 they ſh 
Platin be ſpoken in Malam partem, and it was adjudged to2 the 
rift, 


(6) 


(7) 
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(10) 


(II) 


(12) 


(13) 


(14) 
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Elſden & Page verſus Barnes, Hill, 33 Eliz. Rot. 519. 


Rror to Reverſe an Utlary in Treſpaſs. 1. The Plaintiff in 

the oꝛiginal was named Barnes, and in the erigent,Bernes; ſo an 
(e) f02 (a.) Gawdy held it no Erro2, becauſe it was in the name of 
the PBlaintiff. Fenner contra: Foꝛ the erigent iſſued at the ſuit of a 
wong perſon. 2. The oziginal was blaba ſua, and the exigent 
— — and this was held a plain Qartance , and the Atlary 
reverſed, 


Downes verſus Savage, Trin. 32 Eliz, Rot,772, 


Rror to Reverſe a Fine in Cheſter, the Conuſance was taken 
of it by one , and the Dedimus proteſtatem to him , and-another 
joyntly ; and this was erroneous, 


Aſhbrooke verſus Snape, 


JE was agreed by all the Juſtices , that if one be bound in an 
Obligation, and atterwards pzomiſeth to pay the money, Af 
ſumpſit lleth upon this pꝛomiſe; and if he recover all in damages, 
this ſhall be a Bar in Oebt upon the Obligation. 


Barnes verſus May, 


A Snmpfic That whereas he ſold to the Plaintiff a pack of TUoo! 
koꝛ twenty pound, to be paid at a day certain, and licer requiſi- 
tus, viz. at (ich a Day and place, c. he had not paid it; and that he 
ſold to the Oefendant another Pack of TWool foꝛ ten pound to be 
paid when required, Et licet ſimiſiter requiſitus, &c. without alledging 
day and place, yet adjudged good, fo2 it ſhall refer to the firſt day 
and place of requeſt. 


Termino Trinitatis, 33 Eliz, in Commun Banco, 


The Queen verſus the Archbiſhopof York and S. Bucke. 
Int. Hill, 33 Eliz. Rot. 2350. 


Uare Impedit, fo2 Diſturbing to pꝛeſent to the Church of Ack- 
worth, as in right of the Outchy of Lancaſter; and declared, 

that whereas Henry the Eight was ſeiſed, cc. and p2eſented R. 
Dean, Henry the Eighth dieth, and it diſcended to Edward the 
Sirth, and from him to Q. Mary, and from her to Queen Elizabeth, 
and that it became votd, cc. The Archbiſhop pleaded, that Heath 
hig pꝛedeceſſoꝛ was ſeiſed of the Advowſon as ingroſs, and colla- 
ted to it JS. his Clerk, who was admitted, inſtituted, and induc: 
ed, and died ſeiſed; and fo pleaded thꝛee ſeveral Collations one 
after another, and demanded Judgment if Action lay againſt 
him by the Queen ; the other Defendant Incumbent pleaded the 
ſame Plea. And upon this it was demurred ; and the queſtion 
was, if this double o2 treble uſurpation put the Queen out of 
poſſelsion of an Advowſon which ſhe had in right of the Dutchy 
of Lancaſter; and adudged it did not: Fo? ſhe ſhall have her — 
edge 


— — 
— — — 
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[edge in this as if it had been in Right of the Crown; and foꝛ ſuch 
advowſon a double uſurpation did not put her out of poſſeſston, 
as it hath been adjunged. And here is no ulurpation but a colla- 
tion which ſhall not put a common perſan out of poſſeſsion ; and 
it was adjudged fo2 the Queen, and a Wait to the Arch-Biſhop 
of Canterbury: nota, an exception was taken that the Wat was 
general, and did not mention that the Queen had it in Right of 
the Dutchy, but the Court was ſpecial and ſhewed it, but it was 
awarded good; and ſo is the Regiſter, and a p2eſident ſhewn in 
32 H. 6. accoꝛdingly. 


Hall verſus Turbett. 


R Eplevin, The Defendant juſtifieth by reaſon of a Fine aſſeſſed 
by a Steward in a Court Leete, fo2 not coming to the Court 
and doing his ſuit ; and koꝛ it a diſtres taken; and upon this it 
was demurred, And all the Juſtices held that the Aſſeſſment be- 
ing without pzeſentment, that he ought to doe ſuit at Court, was 
without Warrant ; and in ſuch cate he ſhall be rather amerced 
then fined; fo2 Anderſon laid, fo2 ſuch offences as are within the 
Conuſance of the Steward as Judge , and of which he hath 

view, he may Aſſeſs a Fine, but of others not except they be p2e- 
ſented ; and non conſtat to the Steward if he were reſident with 
in the Leete o2 nor, 02 what cauſe he had fo2 his abſence. And 
Periam ſatd, if he ſhall Aſſeſs the Fine, he will Aſſeſs it too griev- 
ous ; and ſo the party ſhall have no remedy, but koꝛ amercia- 
ments, a moderata miſericordia lie th, 10 H. 6. 7. and:f02 this cauſe the 


Plaintiſt had Judgement. 
Kindler verſus Leverſage; 


RAe The Caſe was, A. ſeiſed of Land made a Leaſe at 

ill rendD2zing ſir pound per annum, and by anatQer Deen 
reciting this Rent, he granted cundem reddicum to the Defendant 
fo2 his life ; the Leaſe at Till determines; the queſtion was if 
the Grantee ſhall have this Rent fo2 His life acco2ding to the 
woꝛds of the grant. And reſolved he ſhould, fo2 eundem ſhall be 
taken fo2 talem, viz. eundemin ſpecie; viz. {ir pound per annum, as in 
the Queens patent, of a grant of eaſdem libertates to Iflington , quas 
London, &c. this is not the ſame, but tales libertates; and it was at 
terwards adjudged fo2the avowant, that the rent ſhall continue 
during his lite. 


Margaret Palmes verſus the Biſhop of Peterburgh. 


Uare Impedit. De pleades that he demanded of J. S the pꝛeſentee 

of the Plaintifftoſee his Letters of Oꝛders, and he would 

not thew them; and fo2 this cauſe fo2 that he was not aſcertained 
whether he were Deacon oz not, and alſo he demanded of him 
Letters miſſive op teſtimonials teſtifying his ability ; aud becauſe 
he had not his Letters of . 102 Letters miſsive, no?2 —— 


(2) 


(3/ 


(4) 
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(3) 


(0) 


(7) 


poorer them otherwiſe to the Biſhop, he Deſired leave of the 
iſhop to bung them; and he gave him a week , and he went a⸗ 
wap, and came not again, and that the ſix months paſt, and he 
coltated by Laps; and upon demurrer upon it, it was adjudged 
fo2 the JIlaintitf, to2 thele were not cauſes to ſtay the admittance, 
and the Clerk is not bound to ſhew his Letters of ©2ders oz 
miſstve to the Biſhop, but the Biſhop muſt try him upon exramt- 
nation fo2 one aud other; and the Plea is not alledged in facto, 
but pro eo quod non monſtravit, ſo all cometh under the ( eo quod) and 
ſo no part of it is traverſadle ; and fo2 one and the other cauſe it 
was adjudged fv2 the Plaintiff, 


Reade verſus Johnſon, 


ASSumpſit x21 four pound; and declares upon an indebitatus 
aſſumpſit, Defendant pleads non aſſumpſit, the Jury found that 
the Plaintiff let to the Defendant Land to2 Seven years ren- 
D2ing Etght pound per annum, and the Rent was arere fo2 Three 
years ; and that the Defendant did owe no other Debt, oz 
made any other pꝛomiſe, & ſi &c. And it was held by the Juſti⸗ 
ces, that the Action did not lie, but only an Action of Debt. 


Simpſon verſus Titterell, Mich. 32. & 33. Eliz. Rot. 914. 


| i firmæ. One Bendlowes let the Land to the Defendant fo? 
ycars, proviſo ſemper, and it is further Covenanted that the 
Leſſee ſhall not alsign his term to any other, except to the 
leſſoꝛ paying as much as another, and it the leſſoꝛ will not have it, 
that then he may alien it to none except his mother oꝛ his ſonne; 
the Leſſee alsigned it to his mother, Leſſoꝛ entred and let it to 
the Plaintiff; the queſtion was 1f the wozds were a Condition, 
o only a Covenant. And all the Juſfices held it was a good 
Condition to defeate the Eſtate , fo2 Periam ſaid, proviſo alwates 
implieth a Condition, ik there be not woꝛds ubſequent which 
may peradventure change it into a Covenant, as where there is 
another penalty anne red to it fo2 perfoꝛmance, as Dockwrays Cale, 
27 H. 8. 14. blit it is a rule in proviſoes, where the proviſo is that the 
Leſſee ſhall perkozme o2 not perfozme a thing, and no penalty 
ta it, this is a Condition, otherwiſe it is void but if a penalty 
fs annered, aliter eſt; to which the reſt of the Juſtices agreed. 
_ it was adjudged fo2 the Plaintiff that the entry was law- 


Barret verſas Heveſett, Paſch, 33, Rot, 810. 


Reſpaſs 02 aſſatiſt, Battery and wounding, apud Downham in the 
County of suff. 26 September, 21. Fliz. the Defendant pleaded 
quoad vi & armis, not guilty, and quo ad re ſiduum tranſgreſſum a ctio ron 
&c. fo? he (aid that philip Earl of Arundel was ſeiſed ot ſixty acres 


of paſture called Shepherds Hole in Thetford, th the ſain County of 
uffolk; 
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Suffolk, and let them to Ro. Whitny, 28. Eliz. fo? twenty one years, 
and that the Plaintiff tempore quo clauſum predi&' fregit & cuniculos 
ipſius Rob. ibidem inventos cum retibus & aliisingemis capere voluit, fO2 which 
the Defendant as ſervant to the {aid K and by his commande⸗ 
ment tempore quo & molliter manus impoſuit Upon the Plaintiff at T. 
in the ſaid ſixty acres to hinder him from taking and carrying a⸗ 
way the ſaid comes, quæ eſt eadem inſultus & tranſgreſſio unde, &c. abſque 
hoc, that he is guilty de tranſgreſſione & inſultu, &c. alibi vel alio modo in 
Dictꝰ Com? Suff. prour, &. & hoc. und upon this it was demurred in 
Law, and adjudged fo2 the Plaintiff. Nota, this Caſe was taken 
out oftheReco2d-delivered to theRepozter by Brownlow pzotonotha: 


ry. 
Termino Trinitatis, 33 Eliz, in Curia Wardorum. 


Hartopps Caſe, 


Pitch Hartopp demiſed Lands to Denham and thꝛee others in 
Fee, to the we of Th. Hartopp her Bꝛother, and the heirs males 
ok his body, and fo2 default ot ſuch Jiſue, to the heirs females of 
his body, with other remainders over. Tho. dieth having Iſſue a 
Daughter, his Alike enſeint with a Son, which is afterwards 
bozne, And afterwards Elizabeth H. dieth ; The queſtion was if 
the Son 02 Daughter oꝛ neither of them ſhould have the Land 
and upon argument by Wray and Anderſon chief Juſtices, Kingsnull 
and Morris Sur veyoꝛ and Attoꝛny of the Court of Wards, that 
neither of them ſhould have the Land, koꝛ it being demiſed to the 
uſe of Tho. ut ſupra, and he dying befo2e the —— this cannot 
veſt in the heir, foꝛ it never veſted in the Aunceſter ; to2 the wozds 
(heirs ) are not to give the immediate Eſtate, but by way ok limi⸗ 
tation, and it᷑ this ſhall veſt in the heir, it ſhall veſt in him as a 

urchaſez, which was not the intent of the deviſo2 , and lo ſhall 

e void; and they conceived the Caſe doth not differ from Birt and 
Rigdins Cale; but becauſe the Office was not fully found, they 
would not reſolve it, but a melius inquirendum wits awarded. 


li 2 Termino 
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Kenſon verſus Reading, Int, Hill, 30. rot, 542, 


72 ex Reſpaſs, The Cale upon a ſpecial verdict was, The 
Aueen had the Kedory of Greenwich to which the 
WF BEE Danno2 of D. did appertain ; and granted them 
per nomen Rectoriæ, and all the Lands, Tenements, 
= CInNDerwooDs , and Hereditaments to the ſame be- 


. ſonging, Salvis ſemper & omnino reſervatis omnibus groſſis 
arboribus boſcis & maheremiis de & ſuper præmiſlis. Alid if by theſe woꝛds 
Boſcis, the Anderwoods which are befo2e let exp2eſly were ercepted 
oꝛ not, was the Queſtion. Winter fo2 the Pſatntift argued that the 
Underwoods are excepted. Foſter, contra; tv2 the underwoods being 
granted by exprꝛels wozds cannot be excepted wo mo2e in 
the Cale of the Queen then of a Common perſon, fo2 the excepti⸗ 
on of that which is exp2efly granted is void, otherwile it is of a 
thing that paſſeth only by implication; and here the word ( groſlis ) 
ertendeth to boſcis arboribus, &c. and lo nothing is ercepted but 
groſſis arboribus, &c. and not the Anderwoods, And fo was the opt- 
nian of the Court, that an exception in the Queens grant can- 
not be of that which is befo2e erpꝛeſly granted, and her intent here 
is apparent by the wo2d (groſſis) to except onip the great Tood, 
and it ſhall be referred as well to the Trees as to the reft; and it 
was adjudged fo2 the Dekendant. 


Hill verſus Pilkinton, Hillar, 32, Rot. 171. 


1 Ebt tipon an Obligation, the Condition was to performe Co 
venauts in a Leaſe, the Oekendant pleads Covenants perfo? 
med. The Plaintiff by replication ſhewed the Covenants in the 
Jndenture ; whereof one was that he ſhould enjov ſuch Lands let 
to him quictly without interruption, and ſheweth in facto, that the 
Deicnvant 20. Marti. 30. Elia. had Diſttrbed him, and in that aſsign- 
eth the bꝛeach; the Dekendant by rejoynder ſheweth that in the 
Indenture there was a proviſo, that it᷑ he pateth 10 l. the 31 of March 
30. Eliz, that then the Jndenture and all therein contained ſhall be 
void , and alledgeth that he paid the 101. at the day (but this was 
atter the diſturbance fuppoled ) and hereupon it was demurred ; 
and after opening of the Caſe by Bevercorcs fo2 the Plaintiſf it was 
ad judged without any great argument fo2 the j2latntiff, fo2 by the 
Covenant byoken befoze the Condition perfonned, the Obligation 
was foꝛkeited, and it is not material that the Covenants * 
vol 


_ _ 
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void befoꝛe the Action bought. But Wray ſaid, that it the proviſo 
had been that upon the payment of the 10 1. as well the Ob- 
ligation as the Jndenture ſhould be void, it had been peradven- 
ture otherwiſe; fo2 then the Bond was void befo2e rhe Action 
bzought, & 35 H.8. Dy. 57. and Bylowes Caſe was cited, where a 
arion made a Leale toꝛ years, in which were divers Covenants, 
and after he became non reſident, by which the Fndenture became 
void, yet he might maintain an Aion ot Covenant, fo2 a Cove- 
nant bꝛoken befo2e his non reſidency. v. Dr. Hectors Cafe, antea, Mich. 29. 
& 30. B. R. placito 37. 


2 
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Porter verſus Gray, Tr. 33. Rot. 365. 


A foꝛ an amerctament in a Leete, fo2 that Ed. 6. granted (3) 
the hundꝛed of H. in which was a Leete to G. Owen in Fee, who 

died ſeiled, and it diſcended to J. Owen his coſen and Heir, who 

being leiled granted it to Foſter in Fee, who by Deed enrolled 

granted it to the Earl of Leceiſter in Fee, who by Deed enrolled 

granted it to the Loꝛd Morris in Fee; and fo2 that the Defendant 

was refiant within the hund2ed, and appeared not at a Leete held 

23. April, 32 Eliz. he was amerced Twelve pence ; and fo2 that the 

diſtrels, cc. And upon this avoury it was demurred in Law. 

I. Becauſe he pleaded that G. Owen died, and it diſcended to J. O. 

his coſen and Þetr, and ſhewed not that G. died without Jfſue. 

Sed non allocatur, f02 it ſhall be clearly intended. 2. That he ſatd 

that J. O. did grant it to Foſter, but ſhewed no Deed of the grant; 

and it was ruled to be ill, fo2 this cauſe; fo2 it cannot be granted 

but by Deed, which muſt be ſhewn. 3. That the Defenvbant did 

not ſhew that the Court was held within a month after Eaſter;, and ,, 

this was held a good crception, it being a Leete by grant; but ofa le 
Weete by preſcription it is otherwiſe, 20 H. 7 Z if H. 6. 11. and 4 
| they were of opinton to give Judgement fo2 the Plaintiff, but 

would adviie; xc. 


Love verſus Wotton. Hil. 33. Rot. 188. 


8 — upon an Obligation, the Defendant pleaded the Statute 
L IofUiurymade 6 Feb. 13. Eliz. (whereas the Parliament did be- (4) 
gin the ſecond of Feb. 13 Eliz. ) and that the Obligation was taken 

by Ulury ; the Plaintiff replied it was not made fo2 Uſury , #c. 

Contra formam Statuti modo & forma prædict. and upon this they were 

at Iſſue, and found fo2 the Plaintiff; and fo2 that the Statute 

was milrecited, and it was a general Law of which the Court is 

to take Conuſance ; although both the parties do agree there is 

luch aStatute, yet the Court well knowing there is no ſuch Sta- 

fute , and ſo cannot be contra formam Staturi, the Court held no 

r the Bet could be given fo2 the Plaintiff, it being in the Barr 

of the Defendant „the Court held it clearly ill; and that a 
repleader ought to be, although it was after verdi; and it was 
adjudged that there ſhould be a repleder. 1. Mar. Dy. 118. 


Tayler verſus Fiſher, Paſch. 32, Eliz, Rot. ' 46. 
1 Reſpaſs foꝛ bꝛeaking his Douſe, and taking away a Coꝛſlett and (5) 


1 1 MV / 


a Bike of the Plaintiſfs. The Defendant pleaded that long 


(6) 
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time befoze the Cꝛelpals ſuppolſed. J. Eamfield was ſeiſed of the ſaid 
Coꝛſlett and Pike as of his oun goods remaining in the Plain 
tiffs houſe, and that he ſold them to the Detendant, and thereupon 
he tempore quo &c. came to the Plaintiffs houle and demanded them, 
and the Cute of the Plaintitt then and there (the plaintiff being 
abſent, ) licenced him to enter into the houſe and take them; ano 
he thereapon entred, #c. and took them, as it was lawful fo2 him 
to do, æc. And upon this it was demurred. And after divers moti⸗ 
ons it was adjuvged to? the Plaintiſt, that he ſhould recover as 
to the entring into the houte, but not as to the goods; 'fo2 the 
goods being in the Plaintiffs houſe; and it not appearing how 
they came there, viz. either as Treſpals 02 otherwiſe, he cannot of 
his own head enter; and the Mikes licence to enter into her hul⸗ 
bands hauſe is not goov, foꝛ ſhe cannot give one Authoꝛity to en- 
ter into her husbands houle ; but Gawdy contra, fo2 tt may be inten: 
ded the goods were there by the Pſaintifts licence, and then he 
might well enter and take them; but the thꝛee other Judges contra: 
and it was adjudged fo? the Plaintiff. v. 30. Ed. 3. 12. 


Bretton & Elizaberha' Uxor verſus Bolton of Graies Inn, 


A Sumpſit, The Plaintiffs declared that whereas Tho, Bolton was 
the B2other of the Defendant, and the Defendant was a 
Counſelloz, & peritus in lege, and whereas the Oetendant did know 
that the ſatd T. was leiſed to him and the Heirs males of his body, 
the rematnder to the Oetendant, and to the heirs males of his 
body, of the Mannoꝛ of Heywood in the County of Norfolk, and that 
thetaid E. the wife of the Plaintiſt had lent a 100 l. to the ſaid T.fo2 
the payment of which lum at a certain day to come, the ſaid r. and 
the Ocfendant were obliged by their wꝛiting Obligatoꝛy, ſigillo ſuo 
ſigillat joyntly and ſeverally in 2001, the Detendant in conſiderati⸗ 
on that the laid Eliza. at his ſpecial inſtance ſhould deliver to the 
ſaid I. the ſaid wꝛiting Obligatoꝛy to be cancelled ; and ſhould lend 
to the ſaid J. another 100). did aſſume to the ſaid Eliz. that if ſhe 
would refer to the Defendant the making ofthe ſatd aſſurance fo2 
the 2001 and would uſe no other Councel then the Coltincel of 
the Defendant, that he would pꝛovide talem aſſurantiam pro inde pro 
prædictꝰ Eliz. per qualem ipſa eadem Eliz. haberet majus advantagium of the ſaid 
T. it he ſhould make default of payment of the ſaid 200 l. then ſhe 
had befo2e foꝛ the ſaid 100 |, and alledged in facto, that the truſting 
to his ye uſed no other Councel, cc. and delivered to the ſaid 
I. the laid bond to be cancelled; and that ſhe lent to the ſaid T. the 
other 100 l. and that the Defendant not ny — his pꝛomiſe, 
but intending to defraud her, then and there knowing that the ſaid 
T. was ad tunc. ut præfatur, ſeiſed in Tayle, viz. to him and his heirs 
males ot his body (but ſaith not where the reverſion oꝛ remainder 
was) then and there falſo & malicioſe pꝛovided fo2 her aſſurance a 
grant of an annuall Rent iſſuing out of the ſaid Mannoꝛ of H. to 
to have in Fee (and ſhewed it in certain) which was a Rent ſecke; 
vhich ſhe truſting to the ſaid pꝛamiſe received fo2 her ſecurity of 
her 2001. and alledged in facto that the laid T. within one year 
died without iſſue, by which after his death the ſaid Rent ceaſed 
and became void; and the laid Mannoꝛ came to the Defendant 
diſcharged ofthe ſaid Rent; and further alledged that the Deten⸗ 
dant pꝛovided no other aſſurance foꝛ the payment of the ſaid 200 * 
an 


ELIZABETH, in Communi Banco. 


——— 


— — — 


and that the ſaid 200 l. and every part thereof were pet unpad, 
& {ic the Detendant falſiy and malitioutiy deceived the ald Deten⸗ 
dant in pꝛoviding the laid aſſtirance to2 the payment of the ſaid 
2001. by which the is without remedy foꝛ the Payment of the ſaid 
Rent 92 the laid 200 l. ad damnum 4OO1, the Oetendant pieaded 
non Aſſumpſit, and found againſt him. And divers matters were 
alledged in Arreſt of Judgement. 1. Jt was alledged that where: 
as the ſaid . and the Oetendant were obliged per ſcriptum ſaum Obli- 
gatorium ſigillo ſuo ſgillar* and (01s incertain, fo2 it cannot be the 
Bond of both, fo it is gill ſuo, &c. in the ſingular number. Sed 
non allocatur, f02 ſigillo ſuo may be referred to both their ſcales, and 
both may uſe one ſeale. 2. The Aſſumpſit is that it ſhe at his in: 
ſtance and requeſt would deliver the Bond, #c. and ſhe alledgeth 
that ſhe delivered the Bond, tc. but ſaith not that ſhe delivered it 
at his inſtance, and ifit was not delivered at his inſtance, but 
upon ſome other conſideration, as it may be intended, it is no per- 
fozmance of the conſideration. Sed non allocatur, fo2 when ſhe Ddelt- 
vered the Bond to be cancelled, it ſhall be intended upon the con⸗ 
ſideration befoꝛe, and at the requeft of the Oefendant. 3. Fo2 
that it was alledged that the Oefendant well knowing that the 
ſaid T. was ſeiſed ut prefertur in Tayle, but ſaith not in whom the 
remainder was; and it might be to his right heirs; and then the 
Rent -— may have continuance. Sed non allocatur, fo when in 
the recitall it is ſaid that I. was ſeiſed in Tayle, the remainder 
to the Defendant , and it is ſaid afterwards that T. was ſeiſed ue 

refertur in Tayle, this ſhall be intended with remainder over as 
before. 4. Gpon the ſubſtance ofthe matter; that this aſſurance 
that was made was better then what ſhe had befoze, fo2 it is not 
alledged when the firſt 100 l. was to be pain, but at a day to come, 
which may be long after; and here the Kent that was granted be- 
ing an Inheritance which charged the Land, was a better aſſu- 
rance then a Bond which charged the goods, {02 which ſhe had no 
remedy if the Obligoꝛ left no Aﬀſetts to his Executoꝛ. But the 
Court held clearly the contrary, foꝛ he Bond charged his per- 
ſon and his Executo2s after his death, but this Rent did only 
charge his Land during his life; and he being dead, ſhe had no re- 
medy. 5. The concluſion of the Action ſounds in natuxe ofa deſceirs 
and then the iſſue non Aſſumpſit is no anſwer to that the Plaintiffs 
have charged the Defendant. Sed non allocatur, for the Plaintiffs 
having declared upon the whole matter, and having ſhewed to the 
Court ſufficient matter thicz the Dekendant had not perfozmed 
his pꝛomiſe, the concluſion is not material, but the Court ſhall 
adjudge upon the whole matter pꝛecedent; ſo it is a good iſſue. 
And the Plaintiffs had Judgement. 


Sir Richard _— verſus Wood, Cujus principium, 
antea, f. Paſch. 33. placito 21, 


TT was now moved again by Egerton fo2 the Plaintiff, that the 

Bill was not lawfully exhibited in the Star-Chamber, foꝛ mat- 
ters concerning his life which were not examinable there, fo2 then 
his own Dath ſhould pꝛejudice him; and if the Action did not lye 
fo2 the exhibiting, vet it lay when he ſpoke of it in the Country; 
and ſpoke of the tubſtance thereof (as it is erpreſly alledged inthe 
Declaration) and ſaid that his Bill, and all that was ne 


— 


(7) 


(8) 


(9) 


init was true, 101 this an Action lieth; fo2 this 1s not in a courſe 
of Juſtice. Tanfield, it the Bill containeth any matter of flander of 
another, then of him againft whom it is exhibited, an Adtion lieth 
as in 2 Elz. between Stanley and Courſep, where the witnels gveth 
deyond the point in Tſſue, 02 queſtion, and flanderetha third per: 
ſon, Action lieth; but here the erhibittng of the Bit is only in 
courſe of Juſtice, and concerneth himſelt only, and lo 1s not pu⸗ 
niſhable; and then his ſaying in the Country that his Bill was 
true, æc. is not puniſhable. And he ſaid that the Oeclaration 
is incertain, foꝛ it is that the Defendant did erhivite His Bill, 
conteyning ( inter alia) this matter which is not good; to2 it might 
be there were wo2ds of qualification in the Bill, which qualified 
the firſt woꝛds, and therefoze the whole Bill was to be recited, 
But all the Juſtices heid this exception not to be matertal; fo? if 
there were any woꝛds of qualification, they were to ve alledged by 
the Defendant, and it ſhall not be otherwiſe intended, but rather 
that it contained this matter of flander amongſt other matters of 
ſlander. And foꝛ the matter they all reſolved that the Action lay; fo2 
they were not matters eraminable in Star⸗chamver; and when he 
erhibited the Bill malitiouſly in ſlander of the Plaintiff fo2 mat- 
ters not examinable there, it is reaſon he ſhould be piuntſhed, and 
eſpecially when he ſpoke of the matters in the Couytry, and publi⸗ 
ſhed them and-affirmed they were true. But Wray ſald, ik the Bill 
had been well exhtbited, fo2 which matters the Court might take 
examination, ſo that his complaint was in courſe of Juſtice, an 
Action did not lye, although ther were falſe and ſcandalotis ; and 
if it did not [ye fo2 exhibiting the Bill, then it lay not to2 laying 
that it was true; but inthe p2incipal Cale they reſolved ur ſupra. 
And the p2eſident of Bowes his Caſe was ſeenin Court, which was 
all one with this Caſe, except that the woꝛds (inter alia) were left 
out; and all the Bill was recited) and afterwards at the end of 
the Terme it was adjudged fo2 the Plaintiff, 4 Co. 14. B 


Dalton verſus Sheffington,, Tr, 32, Rot. 1 10. 


E Rror to reverſe an Dutlary ; the Q2iginal was Sheffington, and the 
mean p2oceſs Skeffington, and fo2 this variance it was reverſed, 


Atkins verſus Atkins. Hill, 33,Rot, 776. 


Rror tu reverſe a Judgement in Norwich, in a TUl2it of Oower, 

The Caſe was, J. S. deviſed Land tos. and to the Þeirs of his 
body; and after his deceaſe to B. the eldeſt ſon of s and to the Heirs 
of his · bady, the remainder over to thꝛee other of the ſons of S. in the 
ſame Yanno2. The queſtion was what Eſtate s. had in the Land. 
Hubbard argued that he had an Eſtate fo2 liſe, the remainder to his 
ſons as purchaſezs, Coke contra, That he had an Eſtate Taple, 
fo2 by the firſt woꝛds an expꝛeſs Eſtate in — was given to him; 
and there are no ſpecial woꝛds to ce2rect oꝛ alter them, and it was 
afterwards adjudged that S. had an Eſtate in Tayle, and that his 
Wite ſhould have Dower, and the firſt Judgement in the Mut of 
Oower was affirmed, 


Nelſon 


— 
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Nelſon & Bugg verſas Woodward, Cujus ptincipium antea, 
T rinit, 32 placito 13. 


Rohibition: the caſe was moved again: Gawdy Juſtice heſd that 
P cunſultation ſhould not be granted, Ede tS XS a contra fo2 
Cythes to come, which may ve without Oeed , and may be fo? 
lite 02 Jeurs „and it is a contract that goeth in diſcharge of pay. 
ment of Tythes, but a Leate 02 grant ot Cythes muft be by Deere 
21 H.6. 43. und here a Pꝛohibition lieth to avoid ctreuite of action; 
and of this opinion was Clench Juſtice , Wray & Fenner contra; that 
this is a (ale, and cannot be without Deed, and a grant and con- 
tract fo2 Tythes 1s all one; but a ſale fo2 one year may be of 
Tythes without Deed, and it is not reaſon he ſhould make a 
Deed to every one of his Pariſhioners fo2 eachof their Tythes 
fo2 a year ; and Wray (aid he had conferred with the Juſtices of his 
houſe, and they were of his opinion. And as to the circute of 
Action, the Plaintiffs here can have no Action upon the pꝛomiſe, fo2 
this was made with P. and althongh they are aſligneesof the 
Land, yet they can have no Action, & poſtea P. 35. Eliz. it was ad: 
j1idged to2 the Oefendant , that this agreement cannot be with- 
out Deed, and the Aſſignee had no colour to take thereof advan⸗ 
tage, and a conſultation was granted, 


Lekes Caſe, 


E was Endicted by the name of John Lekes, alias Style de Dets, 

and it was held tobe ill, fo2 he ought to have his addition 

befo2e the alias dictus, and ſo it was ruled in Grymes caſe , although 
both the names be not recited in the alias. 


Lacy verſus Lacy, 


Sumpſic : That whereas the Oefendant was poſſeſſed of a 
Leaſe fo2 years, the reverſion to the Queen, in conſideration 
of ten pound paid by the Plaintiff to him in hand, and ok ten 
pound to be paid to him upon the pꝛocuring of anew Leaſe to the 
Plaintiff, the Defendant did pꝛomiſe to ſurrender his Leaſe, and 
to pꝛocure a new Leaſe to the Pfaintiff befo2e the end of Trinity 
Term, and that he had not perfo2med it: upon non aſſumpſit plead- 
ed it was found fo2 the Plaintiff; and it was ſaid in Arreſt of 
Judgement that the Declaration was not good, becaufe he did 
not alledge he was ready to pay the other ten pound at the end of 
Trinity Term ; Sed non allocatur: fo it was not to be paid till the 
2 — Lees the Leaſe, ſo he was to do the firſt Act; and 
the Plaintiff had Judgement. 


Brable verſus Hollywell. Tr, 33. Eliz. rot, 483. 


A ee: The Plaintiff counts that the Defendant upon a 
certain conſideration pꝛomiſed to deliver to him fourty 
quarters of Wheat between Serbridge Fair and Chriſtmas , if the 
Blaintiff liked thereof at sturbridge Fair; and ſhewed he liked 
thereof, and upon the laſt of November at ſuch a place required 
the Dekendant ts deliver them, whicdbe had not done. Upon 


non 


(19) 


(II) 


(12) 


(13) 


— —— 
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(14) 


(I5) 


(16) 


non aſſumpſit pleaded it was found fo2 the laintiſt;and it was alledg: 
ed in Arreſt ot Judgement, that the Oeclaration is not good, be⸗ 
cauſe it is not ſhewn in the Court that he ſhewed his liking to the 
Defendant , and his liking is ſecret , of which the Detendant 
cannot take notice; and therefoze of neceſſity it muſt be al⸗ 
{edged 17 Ed. 4. and ſo it was ruled this Term between Chapman & 
Hurſt, which is entred Tri. 33. rot. 487. But it was anſwered, that 
his liking was ſufficiently ſhewn, when it is alledged he required 
them at duch a day; but the Court held this will not aide him ag 
this caſe is, fo2 the liking is to be at Sturbridge Fair, and here a 
requeſt is alledged ult. Nov. which is long after,and at another place, 
And judgement was given fo2 the Oetendant. 


A Scumpſit: The Plaintiff declared that the Defendant in conſi- 

deration the Plaintiff ſhould lerve him fo2 one year , and 
manure his Land, Kc. —— to pay him fourty ſhillings, and 
alledgeth in facto that he ſerved him fo2 one year and manured his 
Land, cc. the Defendant pleads, the ]Ilaintiſ did not ler ve him 
fo2 one year , but departed from his ler vice within the year, and 
upon iſſue joyned, it was found fo2 the Plaintiſt; and it was al- 
[edged in Arreſt of Judgement, that the iſſue was not well joyned, 
fo2 it was a traverſe ot the conſideration, which is not traverſa- 
ble, but it was ruled good, and the ]laintiff had judgement, Nota, 
the reaſon ſeemed to be, becauſe it was a conſideration exe- 
cuto2y. : 


Coles verſus Haveland, 


A Ction foꝛ theſe woꝛdgs, Coles hath ſtrained a Mare, innuendo carnaliter 
cognovit equam ; the Jury found that the Detendant ſpake the 
woꝛds C. hath ſtrained a Mare, meaning that carnaliter cognovit. And 
upon thele woꝛds the Plaintiff had judgement, alrhough it was 
alledged that the woꝛds in themlelves had no ſence, and the Inm- 
endo Will not help the matter, but onely denote the perſon; but 
becauſe the Qerdict hath found preciſely that this was his mean⸗ 
815 — 4 is a phꝛaſe of the Country, Jt was adjudged fo2 the 
Ilatntiff, 


Stoner verſus Audely. 


A Ction foꝛ theſe woꝛds, ſſ. Aide me to Stoner, for I have felony to lay to 
I hischirge, for he would have robbed me. After Clerdict fo2 the Plain 
tiſt, it was alledged in Arreſt of judgement, that the woꝛds are 
not acionable,to2 perhaps the ſaying, 1 have felony to lay to his charge, 
of themſelves are actionable; but when he ſaith further, For he 
would have robbed me, .theyp20ve no felony but ertenuate the firſt 
wo2ds, and ſhew what he did intend, and the laſt woꝛds are not 
actionable; foꝛ to ſay, One would have robbed me, an Action lieth not, 
without ſhewing ſome overt Ac put in ure, which is Felony, oz 
cauſe to bind one to his good behaviour, fo2 though he had an in: 
tent, peradventure he repented of it, and did no evill An. And 
Le cited a Caſe adjudged in 27. & 28. Eliz, inter Tuttell & Osborne, 
that theſe woꝛds, ſcilicet, Thou wouldſt have murthered mee, are not 


actionable; and fo2 this cauſe the Court inclined that an Action did 
not [ye, Sed Adjournatur. 


Stapletor 


gr ——_— 
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Stapleton verſus Frier. Tr, 33, Eliz, rot, 189. 


Ction fo2 woꝛds, ſſ. My Lord preſident of the North ſhewed Mr. 
Stapleton his and ſer to a Book, whereby he had conſented to the late 
Rebels of the North, but by the means of Mr. Fairfax, my Lord Preſident was per- 
ſwaded, and che matter ſupprefled. After Aer dict toꝛ the Plaintiff it was 
moved in Arreſt of {udgement, that an Actton lay not, fo? it is 
not ſaid he conſented to the Kebells » but that his hand was 
let to a book, whereby he did conſent,#c. but ſhe not who 
ſet to his hand, and it might be done by another; alſo it is not 
{aid he conſented to them in their rebellion , but the conſent may 
be in ſome other matter, no2 that he knew they were rebels; alſo 
it appeareth not in what they were rebels, it in treaſon 02 onely 
upon p2oceſs of rebellion ; Curia eontra in omnibus; fo2 it cannot be 
his hand, if hehimſelf ſets it not to the Book, but another may 
wzlte his name; and when he ſaid, he conſented to the rebels 
and ſhewed not any certain perſon, this cannot be otherwiſe in⸗ 
tended but that he conſented to all the rebells in their rebellion; 
but if he had ſaid that he conſented to A. and B. which were rebels, 
this peradventure may be intended that he conſented to them in 
ſome other matter, as it was ruled 26 Eliz. inter Browne and Liſle , 
where the woꝛds were, He was confederate with Campian the Jeſuite, nd 


Action lay, fo2 it is not ſaid he knew him to be a Jon, no2 in 


what matter he was contederate with him, And in this 


| | | erm it 
was adjudged fo? the Plaintiff, 


Dullingham verſus Kyfeley. 


| gmt And ſurmiſed that K. the Defendant being P2o- 
pzieto2 of the Parſonage of Sapſto in Suff Had ſued Curtis in the 
Cort Chꝛiſtian, to2 Tithes of certain Land in the Pariſh of s. 
the Plaintiff being Parſon of Hemington in the ſame County came 
in pro intereſſe ſuo, and alledged there is a cuſtome within the Pariſh 
of Sa. that the JParſon of Hem. ſhall have thirteen Cheeſes to2 the 
Tithes of theſe Lands in $a. and that in recompence thereof the 

arſon of Sa. had thirteen Cheeſes fo2 the Tithes of ſuch 

ands in Hem. and upon this matter he grounded his —.— 
on, alledging that he had pleaded this in the Spiritual Court, 
and it would not be received. Tanfeild moved that the Pꝛohibi⸗ 
tion lieth not, fo2 it is ſoꝛ one that is not ſued , and it is not rea⸗ 
ſon he ſhould ſtay the ſuit of a ſtranger. Alſo here the 54 
of Tithes is to come in queſtion , and not the bounds of the Pa⸗ 
riſh, and ſo is not triable here, as 35H.6. 39. & 47. & 14 H. 4. 17. 
are. Coke contra, fo2 the right of Tithes is not here in queſtion , 
but a modus decimandi, and ſo is triable here; and this was a good 
matter fo2 the pariſhioner to plead; and that which the pariſh- 
toner may plead , he that cometh in pro intereſſe may plead, 
Gawdy, the pariſhioner might well plead it, but when the Par⸗ 
ſonof another Pariſh will plead it, by this the right of Tithes 
will come in queſtion between the two Parſons ; and 20H.s. 18. 
the Caſe is, that when the right * Tithes is in . 


— 
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(19) 


(20) 


between two Parſons , this Court hath no juris diction; fo2 the 
trial of the rigyt,tc. belongs to the Civil Law, z 1. H. 6. andatter- 
wards the Court was of opinion to grant a conſultation, Sed ad- 


yournatur, : 
Smith verſus Clerke, 


1 The Caſe upon ſpecial Aerdic was, two Incum⸗ 

bents were of the Church of Ungery Hatly in the County of 
Camb. one ſued the other in the Spiritual Court to depzive him fox 
not reading the Articles, and giving his aſſent to them accoꝛding 
to the Statute of 13 Eliz. and the Jſſue being if he gave his auent, 
the Jury found, that he read the Articles and ſaid, 1 give my conſent 
unto them ſo far forth as they agree wich the word of God. And it was ad: 
judged, that it was not uch unfatned conſent as the Statute in; 
tendeth, but it ought to be abſolute without condition. And a con. 
fultation was awarded. 


Murrell verſus Smith. 


E Jectioue firmæ. V. 4. Co. 24. b. The Court held that he remained 
4 a Copyholder as befoze, and the heir might enter without 
admittance , yet ſhould pay his uſual Fine, and do all his ler⸗ 
vices, except ſuite at Court, fo2 that is gone by ſeverance from 
the mannoꝛ, and ſhould be ſubject to fozfeitures as waſte, cc. And 
Fenner Juſtice ſaid, that he —__ ſurrender his eſtate to the grantee 
of the Freehold, to the ule of the grantee , fo2 he had the reverſi⸗ 
on, but could not ſurrender to the grantee to the uſe of another, 
no the grantee cannot grant it by Copy to another; ſo the Copy: 
holder muſt always keep it in his hand; but quære of this: and the 
other Juſtices gave no opinion ot this point. 


Smith verſus Havens. 


1 Upon demurrer the Caſe was, I. S. by his Till in wyi- 

ting, deviſed that 1f Eliz. his Wife think good to bring up his children 
in Learning, and to find them meat, drink, and apparel , that then ſhe ſhall 
have his Land till I. S. his ſon attain his age of twenty four years, 
and dicth; the wite undertaketh the bꝛinging up of the childꝛen, and 
dieth betoze the ſon came to twenty four years age; the queſtion 
was, if this was onelya matter of confidence, 02 of an intereſt 
alſo in the Land, And all the Juſtices were of opinion, that it 
was not onely a confidence but an tntereſt , and it was tied with 
the condition to bꝛing up the childzen; and if it ſhould determine, 
the childꝛen ſhould be without remedy fo2 their education, 4 Eli. 
Dy. 210. & adjournatur. 


Jeffery verſus Coyte, 


E Jectione firmz : The Caſe upon ſpecial Aerdia was, Avice Trevilian 
being Tenant fo2 life, the remainder to Thomas her ſon intail, 
they two 2 & 3 Ph. & Mar. let the Land by Indenture to Agnes Browne 
fo2 life, remainder to W. B. fo2 life, rend2ing ten pound rent per ann. 
Avice dieth, Tho. that was in remainder , accepts the rent ot Ag. B. 
and dieth, Hugh F. the iſſue of Thomas accepts the rent of the 1aid 
A,B. and after enters and makes a Feoffment and levieth a ou 
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to 1.5. Ag. B. re- enters and vieth, W. B. as in his remainder enters. 
Thequeizion was ik J. S. the purchaler might avoid this Leaſe in 
remainder; 92 it the acceptance of the Kent from the firſt Te- 
nant fo? like made this Leaſe good to W. B. in the remainder, 
Gawdy, this acceptance of the rent bythe iſſue intall maketh good 
both tie eſtate fv2 lite, and the remainder to W. B. fo2 they make 
but one eſtate; and it a Leale be mave to two, and the itiveintail 
accepts the rent of one of them, and ſaith he will accept him on. 
ly fo2 his Tenant , yet it is good to2 both, and theſe eſtates are 
directed out of both the intereſts of Avice and Thomas their ion, fo 

hey ſhall come in an Action of Waſte, 27 H. 8. fo 17 Eliz. Dy. 339. 1 

Tenatit fo2 life, and he inthe remainder joyn ina Leaſe fo2 lite, 
it is a fozfeiture, to2 the Leaſe is derived out of both their eſtates, 
and if it enured by way of confirmation it could be no fozferture ; 
and here when Avice the Tenant fo2 life is dead, the eſtate ſhait be 
ſaid to be created onely by him in the remainder ; And all the Ju- 
ſtices agreed if it were onely the confirmation of Tho. then the ac- 
ceptance of the rent by his iſſue ſhould not make the eſtate in re- 
mainder good, Wray and Fenner held the Leaſe is derived out of 
both their intereſts; and if any can avoid it, it muſt be the iſſue 
intatl. ( lench doubted, fo2 he conceived that the eſtate was onely 
created by the Tenant fo2 life, and ſo had gained a revepſion; and 
ſo the acceptance by the Jiſue ſhould not bind him; but it was af: 
terwards adjudged that the eſtate in remainder was good and 


thould not be avoided by apurchaſer. 
Stone verſus Radiſh, Tr, 33, Eliz, ret, 762, 


D*: upon an obligation; the condition was fo2 the delivery of 
twenty quarters of Wheat; the Defendant pleaded that 
pendente billa the JIlatntiff Had accepted fifteen quarters, and de⸗ 
mands judgement of the Bill; and it was adjudged no ]ſea, fo2 
it is collateral and not parcel of the ſum contained in the obliga- 


tion; and it it be a Plea, it is a Plea in bar and not in abatement, 


And it was adjudged fo2 the Plaintiff. 
Acton verſus Hill, Int. Tr, 33. rot. 393. 


Dea upon an obligation; The condition was that whereas the 
Dekendant was made ſub-colleco) of the Subſidy by the 
laintiff, if he gave a ſufficient accompt in the Exchequer of all 
ums which he received, and ik he diſchargeth o2 ſaveth harmleſs 
the Plaintiſt of theſe receipts againſt the Queen, and ome 
to the Plaintift a ſufficient acquittance oꝛ diſcharge out of the Er- 
chequer, as in the like caſe is uſed, that then, cc. the Defendant 
leads that he had accounted, æc. and had Diſcharged and ſaved 
armclets the Plaintiſt, æc. and had pꝛocured him an acquittance, 
EC, and hereupon it was demurred, Wylde moved fo? the Plaintiff 
that the lea was not good, fo2 he pleads in the affirmative that 
he had dilcharged, ec. and ſheweth not how, &c. 35H 6. 21. 40 Fd. 3. 
20. Gawdy, if the Diſcharge is to a particular thing, he muſt ſhew 
how, &c hut otherwiſe it is when it is to multiplicity of things, fo2 
then a general pleading is good,; Ed.. S. and ſo peradventure it 
is here. Et adjournatur. * 


(23) 


(24) 
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Clerke verſus Hopkins, Hill. 32, Eliz, rot, 238. 


. againſt the Defendant as Executoꝛ to Simons ; he 
pleadeth, that he1s not Executs2, and that he never admi⸗ 
niſtred, cc. the Plaintiff replieth that at D. in the County of 8, 
he Adminiftred goods to the value ot, cc. And upon this they were 
at iſſue. The Jury find a ſpecial Cerdic that the ſaid S. made his 
wife Executrix and died, the wife pꝛoveth the Ul and admim⸗ 
ſters, and made 1. 8 her ſon of the age of thirteen years Erecutoz, 
and the Defendant Overſeer, and dieth; the Jntant pꝛoveth the 
Will, the Defendant by the conſent of the Inkant ſelleth certain 
goods, to the value of one hund2ed and fourty pounds, to = uſe 
of the Infant; and it this were Adminiſtration, they N the dil⸗ 
cretion of the Court. Tredway moved foꝛ the Plaintiff, that this 
is an Admimſtration, fo2 although an Jntant may be an Executoz, 
yet he muſt do things as an Executoꝛ; but it is not found that the 

oods were (old in execution of the TUill, foꝛ then it would not 

eanAdminifration, 1 Eliz. Dy. 166. 9 Elz. Dy. 355- and an Fnfant 
of the age of thirteen years cannot give his auent to the ſale of 
the goods. Curia contra; fo; an Jnfant Executoꝛ is to pay Debts, 
and then he muſt ſell goods to pay them, fo2 8 the 
Credito2s will not ſtay, no2 take goods fo2 their Oebts; and 
therefoze the ſale by the Inkant himſelf is good, fo is the ſale by 
another by his conſent, and when it is no pꝛejudice to the Jnfant, 
t is without doubt good ; and here he doing it as a ſervant to the 
Infant , it is no Adminiſtration; and it was adjudged that the 
Plaintiff ſhould be barred, 


Laund verſas Tucker, 


E Jectione firmæ: Jt was found by ſpecial Uerdict that Tenant fo2 
like, and 1.5: joyned in a Fine ſur coniſs de droit come ceo, &c, to a 
ſtranger who rend2ed to 1.5. fo2 eighty years , remainder to the 
Tenant fo? life in Fee. Pꝛoclamations paſs , and the five years 
paſs without entry by him in the reverſion T enant fo? life dieth; 
the queſtion was, if he in the reverſion ould have other five 
years, And it was adjudged he ſhould, and ſo it was adjudged in 
Somes Cale, 7 Eliz. 


Hogg verſus Croſſe, Hill, 33, rot, 685, 


E Jectione firmz of a Douſe and Garden in London, of the Leaſe of 
one Rice: It was found by ſpecial Qerdic that J. Warren was 
thereof ſeiſed in Fee, and held it in burgage, and by his CTlill de⸗ 
viſed it to Margarer his wife fo2 life, and dieth; . taketh Rice to 
husband, who made the Leaſe ; but they further found that the 
ſaid J. W. befoze the making of his TUill made a Oced of Feoff- 
ment to G. W. his fon, Habendum after the death of the ſaid J. W. 
the Feofſo2 to the ſaid G. W. intatle , and made Livery of ſet- 
fin ſecundum formam chartæ. And if any thing paſſed by this, they 
pꝛaped, cc. G. Wray of Lincolns Inn argued fo the Plaintiff, that 
this Feoſtment was void and nothing paſſed , and then the will 
made afterwards was good; fo2 when no eſtate is expeeſed 
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in the beginning of a Deed, but onely an implied eſtate fo; life 
as here, and by the Habendum an expeeſs eſtate is limited; this 
doth controll the implied limitation; and ik this be void and re- 
pugnant inLaw as it is here being after the death of the Feoffer, 
all is void; but if there be an expꝛeſs limitation in the beginning, 
if the Habendum be repugnant it is void, and the firſt is good; and 
although livery be made, yet it is tied ſecundum formam cartæ, which 
is votD, and ſo all is void, fo2 it is but the execution of a void 
Deed. And this very point was ruled acco2dingly in Maynes caſe 
inthe Court of Wards, Dalton contra, that an eſtate fo2 life doth 
pals by the pꝛemiſſes, and the habendum void; but all the Juſtices 
reſoived the contrary , fo2 it appeareth to be the intent of * 
Feoffo2 that no eſtate ſhall paſs but in futuro, viz. after his death, 
which is againit Law; and it being all the — of the Deed, 
nothing ſhall paſs in any other manner , fo2 nothing ſhall paſs by 
the pzemiſles but acco2ding to his intent, which is nothing, fo? 
he intended not to paſs the freehold immediately. But if one 
grant a term by Deed hab. after his death, this doth paſs by the 
preneties , fo2 the pꝛemiſſes are ſufficient to carry it, and the ha- 

endum ſhall not utterly * it; but it is otherwiſe here, 
where it is to take effen hy the limitation of the party, which is 
void, and the livery is alſo void to execute avoid Deed, And 
without further argument it was adjudged fo2 the Plaintiff, 
2 OB. 55. b. Co. Littleton 48. b. 


Emott verſus Cole, P. 33. rot. 337, 


Ebt upon an obligation made dc Martii 29 Elz. the condition 
was to —— 3 all Covenants, Conditions, Articles Agree- 
ments and Clauſes in an ind. bearing the ſame date; the Defen- 
dant pleads the Indenture, which was a Leaſe fo2 years of cer- 
tain Lands and ſtock of Cattle to the Oefendant, and to Tolfry , 
rendzyng twenty pound Rent per annum, and all the covenants and 
other clauſes in it were concerning theLand, and pleads-that 
long time bekoꝛe the Leſſo2 had. anything in it, one C. was ſeiſed 
of the Land in Fee, and acknowledged a Statute to 1.5. and that 
after the Leaſe made, viz. 29. May 29. Eliz. the Conuſee ſued erecu- 
tion, and all the Land was delivered in erecution (ſo they were 
thereof evicted) aud that after the date of the Ind. untill erecutt- 
on ſued, he and T. had perkozmed all the covenants , conditions, 
greements and clauſes in the ſald Indenture. And upon this 
Aea it was demurred in Law, Buckly fo2 the Plaintiff took two 
erceptions to the Plea in bar. 1. The condition was, if the De⸗ 
fendant and T. and their aſſignees perfozm,#c. and he pleads 
that he and T. had perfozmed,#c. but ſaith not that he and T. and 
their Aﬀignees had perfoꝛmed, cc. and it may be, they had aſſigned 
it ove2. 2. The condition was, if they perfo2m all the covenants, 
» conditions, agreements, articles, xc. and when he recited them, 
he laid not which are all the Covenants, conditions, agreements 
and claules in the Indenture, but leaveth out (articles) ſo hath not 
pleaded perfoꝛmance of the condition. The matter in Law was, ik a 
leaſe be made of lands a goods rendꝛing rent .it the land be evicted, 
whether al the rent ſhalbe gone, oꝛ there ſhalbe an appoftiomment in 
regar 


(28) 


256 Ter. Mich. Triceſsimo tertio & triceſs. quarto 


(29) 


(30) 


(31) 


regard of the goods; and ſo the not payment of the poꝛtion fo2 the 
rent, be a fo2feiture of the Bond; and he ſatd there ſhall be an 
appoztionment, 12 H.8. 11. 35 H. 8. Dy. 56. if the goods be everted, 
there ſhall be an appoꝛtionment, and (0 e converſo: curia contra in omm- 
bus. I. Exception is not material, fo2 it appeareth not there is 
any aſſignee , and it ſhall not be intended except tt de ſpecially 
ſhewn, and a bar is good to a common intent. 2. Exception 
(agreements) is all ane with (articles) and if many woꝛds contain one 
thing in ſignification ; if he anlwers to them infubſtance, it is 
good; fo2 the matter in Law, there ſhall be no appoztionment, fo2 
the rent iſſuethout of the Land, and follows it; and ſo Wray ſald 
it hath been heretofoze adjudged. And it was here gen the 
Plaintiff ſhall be barred. V. 4. Eliz. Dy. 212. & 361. 9 Ed. 4.1. 21 Ed. 
4. 28, & 29. 


Haſſett verſus Payne. 


. Coke ſhewed to the Court that in the firſt ven of the 

petit Jury une George Ellinger was returned, and upon the diſtrin- 
gas, Gregory Ellinger was returned and appeared in lieu of George Ell. 
and was ſmoꝛn and tried the matter, lo the trial was by eleven, 
and then no Atraint tieth ; and of this opinion was the whole 
Court, and fo2 this cauſe the Attaint was ſtaid. * 


Bright verſus Metcalfe. 


Ebt upont a Bill of five pound, which had theſe wozds, To be 
paid as I pay my other creditors; the Plaintiff declared generally 
that he was indebted to him in five pound ſolvendum upon requeſt ; 
the Defendant demanded Oper of the Bill, and it was entred 
in hzc verba, and pleads an infuffictent matter, upon which it 
was demurred, and this exception was to the Oeclaration fo2 
vartance from the Bill, koꝛ he ought to declare ſpecially accoꝛding 
to the Bill; and of this opinion was the whole Court, except 
Fenner, who was of opinion that the woꝛds, To be paid as he paid his 
other creditors Were void, and it is payable immediately upon re- 
queſt, as 4 Ed.. Solvend* to a ſfranger is void; but the others held 
contra; and it was adjudged foꝛ the Defendant, 


Penred verſus Chambers, Hill, 33. rot. 24. 


Rror of a Judgement given in Debt in the Court of pypowders 
Ein Canturbury , and the Erro2 aſſigned was, that the Plaintiff 
in hig replication hath not averred his Plea , noꝛ in the end of it 
demanded his Debt and damages, and fo2 theſe cauſes the Judg- 
ment was reverſed by Clench and Fenner (Wray and Gawdy abſencibus) 
and —— d Court 2 bee ma Ns 2252 not —— 
mercatu ia; 5 18 to be vy INC on, e pꝛelcripti⸗ 
on mut be in the ſttle af the Court. 


Morris 
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Morris verſus Thomas, Hill, 33 Eliz, Rot. 92. 


| TR of a Judgment in Angleſey in Ejectione Firmz, and the Erro2 
aſsigned was, that the Venire facias was Quorum quilibet habeat 
four pound; whereas the Statute of 27 Eliz. cep. 6. extends not to 
Wales; t02 it ts onely of the Courts at Weſtminſter, andthe Aſstzes. 
To which it was anſwered, that this is no fault at Common 
Law; 4 Is fo2 the benefit of the parties to have the better tryal; 
and ik it be, it is helped by the Statute of Jeofail's, of 32 Hen. 8: fo2 
that extends to all Courts of Recozd , and this JuD ent was 
at the Grand Seſstons there in Ejectione firmæ. of this opinion 
was the Court, and affirmed the Judgment. 


Calthorpe verſus Woodward, Trin. 32 Eliz, Rot, 11 15. 


Ever of a Judgment in Debt; Erro2 aſsigned was, that the ve⸗ 
nire facias WaS awarded upon the Roll, Trin. 28 Elz. Return 
Mich, 28 & 29 Eliz. And the tryal was by Niſi prius, 4 July, befo2e the 
return ot it; which is a calling of the Jury without Tarrant, 
And the Court held, that if the Venire facias hath an ill teſte, 92 an 
ill return, oꝛ is wanting, this is aided by the Statute after Uer- 
dict; but here it is not wanting, but the Jury is taken befoze the 
return of it, and ſo without Warrant : And fo? this cauſe it is ill, 
and not helped by the Statute, 


Savery verſus Tey, Paſc, 33 Eliz. Rot, 102. 


Por upon a Juvgmnent in Debt in Norwich, upon the Statute 
of 33 Hen. 8. fo2 buying of Titles, Firſt Erroz, Fo2 that the 
Defendant pleads not gutity, which is no Plea in this Action; but 
all the Court held per when the Action is grounded upon a 
enal Statute, Second Erro2, the Plaintiſt demands fifty pound 
02 the value of the Land, and the Jury finde the value t 
pound; upon which the Plaintiff had Judgment to recover one 
moity, and the Queen the other moity; and no 1 wag 
fo2 the reſidue of the fifty pound, viz. that 2555 ntiff Sic in miſe- 
ricordia pro falſo clamore ſuo. And fo? this caule the 7 ent was 
reverſed; but in * oꝛothex Actions wherein the Plaintiff de⸗ 
clares Ad damnum, if leſs be found then he declares ; yet the 
Plaintiff ſhall not be amerced, becauſe the Action is grounded up- 
on an incertainty. : | 
Criffin verſus Boyer, 


E toreverſe an Utlary upon Judgment; the Erroz was, that 
the oꝛiginal was Griffin, and the Cap. Giffin ; and fo2 this cauſe 
it was reverſed, 


Haſelip verſas Chaplen, Paſc, 33 Eliz, Rot. 292 


Rror Upon a Judgment in the Common Bench in Replevin , 

where the Defendant avowed fo2 a Eftray : 02 atsigne 
was, Fon that the Defendant had Return awarded to him with 
coſts and damages, whereas no coſts 02 damages are given in 


this caſe, neither by the Statute of 7 H. 8. 02 21 H,8. F are 
h neither by th 11” M21, hs 
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onely in Avowries to? Rents, Services, Cuſtoms, and Damage⸗ 
F cſant, ſo this is out of the Statutes ; but it was anſwered, the 
Statutes are to be expounded, that the Avowant thall have coſts 
and damages as well in other caſes, as inthoſe recited; fo2 they 
are recited onely by way of example. But the Court doubted, foz 
damages are penal, andſhall not be taken by equity; and they con: 
ce1ved it Exroꝛ, but would adviſe, Et adjournatur. V. Trin. 36 Eliz, Plac, 
B. R. = 
7 Ramſey verſus Bird ſenior, & Bird junior. 


ASumpſit; after Uerdict foꝛ the Plaintiff,it was alledged in Arreſt 

of Judgment, that the Declaration upon the File ſuppoleth 
the pꝛomiſe to be made byB. ſenior onely; but the Roll and the Re⸗ 
coꝛd of Niſi prius, and all the pꝛoceedings afterwards were, it was 
well laid to be by both; and by examination it appeared, that the 
Paper⸗copy under the hand of the Counſelſer (which is the firſt 
thing that is put into Court) was, that the pzomiſe was made by 
both; and the queſtion was, if it might be amended ? And it was 
ſtrongly urged, that it ought not; fo2 the File is as the oꝛiginal, 
and is the warrant ok the Roll, and of all the p2oceedings ; ſo 
that if the Roll be ill, it may be amended by the File, but the File 
ig not to be amended + And it was ſatd, it was ſo adjudged in this 
Court, Trin. 3 1 Eliz. Rot. 754. inter Greenway und Elmes. But the Court 
(except Fenner) held the contrary, that it may be well amended; foꝛ 
as Brian ſaith, 10 H.7. 25. Papers are now as Recoꝛds. So that 
when it appeareth that the [Daper Oeclaratlon 18 good, that the 
Pꝛomiſe was by both, it is the fault of the Clerk to enter it upon 
the File, to be by one; and ſo it was adjuvged to be amended, and 
the Plaintiff had Judgment to recover. 


Denner verſus Shacroft. 


ACcion ſur trover; in the Diſtringas jurat*, the Octendant was named 

Shacrafr, but in the Venire facias, anD all the other pꝛoceedings, he 
was truly named: And this Miſnoſmer was alledged in Arreſt of 
Judgment. Wray, the difference here is little, and in ſome Coun⸗ 
trey (a) is ſounded fo2 (o) and ſo is not material, and it was a- 
warded to be amended, and the Plaintiff had Judgment. 


Cottons Caſe. 

Action fo2 wo2ds ; In the Venire facias a Iuxoꝛ was returned by the 

name of J. S. of Abbotſan, and in the Diſtringas he was returned 
by the name of J. Ss. of Abbaſan; and it was awarded to be amend: 
ed: So in this Term between Mortimer and Oger, a Juroꝛ in the 
Venire facias WaS named De Huſt; and in the Diſtringas, De Hurſt : And 
this was alledged in Arreſt of Judgment, and awarded good, and 
the Plaintiff had Judgment, 


Cottingham verſus Griffith & Snow, Sheriffs of Briſtol, 
D. upon an Eſcape ; Iſſue was Nihil debent, the Venire facias and 
Viſtringas was, —_— Juratam in placito tranſgreſſionis; and this 
after Uerdict was alledged in Arreſt of Judgment: And to2 this 
cauſe the Judgment was ſtald; koꝛ it is not aided by the Statute 
of Jeofail's ; but if the Venire facias 02 Diſtringas had been right, it had 
beenothe r wiſe, Gurny 


* 
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Gurny & K. Uxor verſus Sir Ed, Clere; 
Intrat. Trin. 33 Eliz. Rot. 


Ebt upon an Obligation made ta one p. and to the ſaid x. Dum 

ſola fuit; after Aerdid it was moved in Arreſt of J , 
That the Detendant did plead, that whereas the Condition of the 
Obligation was, that whereas he had by his Deed bearing date at 
p. &c. granted a Rent of foꝛty marks per annum to the ſaid p. and x: 
ko: their lives, payable at two Feaſts, #c. M he accoꝛdingly 
paid the Kent, that then, cc. and aſledgeth , that he always pain 
it to the ſaid v. and K. during the lite of P. and to K. after his death, 
until the four and twentiety day of January [aſt paſt ; at which day 
G. the Plaintiſt having intermarried with the taid L granted the 
Rent to J. S. &c. and iſlue was taken upon it, Quod non conceſſit, any 
found againſt the Oefendant: And this was alledged to be no 
iſſue ; fo2 a Grant of a Rent is pleaded , but no Attoznment al- 
ledged, then the Grant is void , and an iſſue cannot be taken of 
that which is not; and Warnets caſe was cited to be adjudged in 
Ireen 

ave ; 

traverſed , that he had not Common to One hunded acres of 


: And upon this iſſue was j and after Uerdic 
poo: 4. 4, A The Venire of 


was adjudged to 
— 0 2 Bien Uillage; fo2 the Grant is ed to be made at 


B. of a Rent iſſuing out of the 322 and the Venire facias 
was of B. where it ought to the Mannoꝛ of B. Sed non alloca- 
tur; foꝛ the iſſue being upon the grant the Venice facias ſhall be of 
the place where the Grant is ſuppoſed to be made. Third Excep- 
tion, the Jury aſſeſſed damages to Baron and Feme, Ratione detenti- 
onis debiti, where it ought to be ny ie e Baron, Sed non allocatiir ; 
fo2 the damages ſhall be to both: t the Court doubted of the 
firſt Exception, and it being moved again, Gawdy ſaid it is aided 
by the Statute of Jeofails, f02 it is an inſufficient pleading: As 
if aman pleads a Surrender, and pleadeth not an Agreement ; 
this is inſufficient; But if iſſue be taken u n the Surrender, 
and the Uerdict finde it, it r So to plead a De viſe of a 
Term, and ſheweth not the 1 11 of the Erecuto? ; 
pet if iilue be taken upon the Deviſe, and the Jury finde it; this is 
alded by the Statute; and it was 7 47 fo2 - * And 
Coke ſatd it was adjudged in Panniers caſe in this Cdutt, where one 
pleaded a Conco2d, but pleads not ſatisfanion ; and intie Is joyn- 
ed, and Aer dict a aint the Defendant; and it was adwdged good, 
and aided by the Statute. 
Welſh verſus Upton, 


Teac, Tt was moved in Arreſt of Judgment after Uerdict, 
L that the Venire facias and the Pannel were wanting; but the 
Diſtringas jurat and the Pannel annexed to it remained: And this 
was adjudged to be helped by the Statute, 


Ll 2 


Andrews 


— 


(42 ) 


(43) 
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(47) 


— 


Andrews verſus Kirk. 


D Bond. * Condition was to deliver fifty quarters 
LY of Wheat, the Defendant pleaded in Bar, that he had de⸗ 
livered thirty quarters of TUheat pending the Bill, which the 
—1.— had accepted, but ſhewed no Deed, ac. And upon 
this iſſue was taken, that he had not accepted, cc. and found fo2 
the Plaintiff: And it was moved, that it was no Plea, ſono iſſue; 
but it was reſolved, that it was helped by the Statute; and the 
Plaintiff had Judgment. 


Wood verſus Butts. 


E Jectione Firmæ. The Defendant — a Surrender of a Co⸗ 
pyhold, by the hand of Foſſer then Steward of the Mannoz, 
Iſſue was joyned Abſque hoc, that he was Steward, and all the 
Court held this no iſſue : Fo2 the Traverſe ought to be general, 
that he did not Surrender ; fo2 if he were not Steward, the Sur- 
render is void; ſo of a Surrender Ne into the hand of the 
Tenants of the Mannoꝛ: And it was held by the Court, that where 
iſſue is taken upon a Surrender, it ſhall be tryed where it was 
alledged to be done, and not where the Mannoꝛ is, of which the 
2 and in the pꝛincipal caſe, a Repleader wag 
awarded, | 


Bradiſh verſas Biſhop, 


A Sumpſit. The Plaintiff ſhewed, that whereas the Oefendant 
at London, in Warda de Cheape , was obliged to J. S. the De- 
fendant in conſideration that the Plaintiff would give, cc. at 
London, in Warda prædicta, ſuper ſe Aſſumpſit; anD upon Non Aſſumpſit 
pleaded, the Venue was De Parochia de Arcubus in Warda de Cheape; 
whereas there was no Pariſh mentioned betoꝛe in the Count: And 
this matter was alledged in Arreſt of Judgment, and Exception 
taken to the Count, that the pzomiſe was laid in Warda, and not in 
a Pariſh within the ard, as it ought to be, 7 Hen.6. 36. Wards 
in London are as Hundꝛeds in the Countrey, and the te as 
the Town: And as an Act cannot be laid tobe done in the Þun- 
dꝛed, ſo it cannot be ina Ward, Wray; An Aſſumpſit 02 other mat- 
ter is uſed to be laid in a Pariſh, and it hath been ruled, ik the 
tryal be in another Parich, it is ill: Gawdy agreed, 7 Heng. 13. 
a Venire facias May be of a Town, Pariſh, Mannoꝛ, other place 
known, but not of a City, County, 92 Ward ; and this is not 
helped by the Statute of 18 Eliz. And ſo was the opinion of the 
whole Court, and that the Plaintiff cannot have a Venire facias de 
novo, but mult begin again; fo2 the fault was in his Count, and 
not by the Award of the Court onelp, 


Horſeman verſus Johnſon, 


Reſpaſs. The Iſſue was, if the Mannoꝛs of Pirton and great 
 Haſely, were holden of the Ponoz of Ewelme; and the Venire 
facias was of one Yanno? onely: And fo2 this cauſe it was ruled 
to be ill; and the Plaintiff taketh a Venire facias de novo of both the 


Man noꝛs, 
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annoꝛs, and the iſſue was tryed fo2 him. And Coke and Tan- 
field alledgeD in Arreft ot Judgment, that the Venire facias was not 
well awarded, but that Judgment oight to be given Quod querens 
nihil capiat per billam ; fo; It is a mit tryal, and a Venire factas de novo 
was not to be awarded, but = the ſame Jury, 02 where the Uet- 
dia is not well examined; and the firſt Uerdic is here entred, and 
the Tait filed; ſo there ſhall be two Ulerdics of Reco2d fo? the 
ſame thing, and both tull : But it being moved agam, the Court 
held it to be good, and the Plaintiſf had Judgment, 


Ford verſus Brooke, 


A ion koꝛ wo2Ds ; fo calling him a Perjured perſon at D. in Eſſex; 
11 the Defendant juſtified, -fo2 that the Plaintiff was perjured 
in his anſwer in Chancry, at Weſtminſter, in the County sf Middle- 
ſex, and ſo juſtified the woꝛds at D. The Plaintiff 7 injuria 
ſua propria; and the Venire facias by the Award: of the Court was di⸗ 
rected to the Sheriffs of Middleſex ; fo2 the juſtification ariſeth 


there, and the woꝛds were contelied, 
The Queen verſus Harris, 


28888 upon the Statute of 5 Edw. G. cap. 7. fo2 buying of 
ools contrary to that Statute: Che Defendant pleaded as 

to all, except fifty ſtone of Wool, not guilty; and as to the fift 

tone he pleads, that there is an Jnfozmation depending again 
him fo2 it in the Common Bench at the Suit of Lewis, andavers, 
That they are fo2 the ſame offence, and demands Judgment, if as 
to them he ſhall be put to anſwer. And upon this it was demurred 
in Law; and it was argued by Godfry and Ackinſon fo2 the Queen 
that it is no Plea ; fo2 it is not alledged, that any Tit 1 
tes is ſued out upon the Infoꝛmation, and then it cannot be ſaid 
to be depending, 7 Hen.6.6. 10Edw.4, 13. 2. The Infozmation here 
ſuppoſeth the buying of the TUool to be the twentieth ok November, 
31 Eliz. and the ſelling to be the ſixth ol Mey, the ſaine year; and 
the Infozmation in the Common Bench ſuppoſeth the ſelling to 
be the ſirth of July, 32 Eliz. ſo cannot be intended the ſame offence : 
And although the Defendant hath averred it tothe Court, to be 
fo2 the ſame offence, yet the Avernment ts not material when it 
nee to the Court it cannot be ſo, being at ſeveral days. 
ut all the Court (ercept Gawdy) þeld the Plea good, fo2 they 
ſaid, that immediately when the Jnfo2matfon is bzought into 
Court, tt fs entred upon Reco2d : And this containethall the 
ſubſtance of the matter, and in this point is not like other Waits ; 
and therefore ſhall be ſaid to be immediately depending, although 
no lit oꝛ P2oces is ſued upon it ; and this appeareth by the ex⸗ 
22ſs words of the Satute of 18 Eliz. — — >, It is a "you 
Pie with an Averment ;: fo2 otherwiſe by the falſe $a the 
ay, when the offence is committed, the Dekendant ſhall ve put 
to double trouble. But Gawdy doubted of theſe matters; pet at 
another day it being again moved, the JIlea was adjudged ſufft- 


cient, and it was adjudged fo2 the Defendant, 
Rockwood 


* — — 
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Rockwood verſus Feaſar, 


(50) po fur trover in London: The Defendant pleaded, that long 


(51) 


(52) 


where the offence is pꝛeſented firſt by two men; Quod 
and it was laid, it was ſo in this caſe, * Q 


time befo2e the Converſion ſuppoſed tobe, J. S was poſſeſſed 
of theſe Goods, as of his owniHoods, at B. in Norfolk, and that 
he befoze the Converſion ſuppoſed, did caſually loſe them, and 
theycame to the hand of Jo. Palmer by Trover, who gave them tg 
e Plaintiff who loſt them in London; and the Defendant found 
them, and afterward did convert them to his own uſe by the com. 
mand of the ſaid J. S as it was lawful fo2 him to do; and it wag 
moved, that this is no Plea, fo2 it amounts to the Oeneral-iſſuc, 
But all the Juſtices held it a good Plea ; fo2 it couteſleth the pol⸗ 
ſeſsion and pꝛoperty in the Plaintiff, againſt all but the lawtul 
owner. Nota, this lea was deviſed by Coke to alter the tryal. 


Wood verſus Hamſtead. 


Reſpaſs fo2 taking the Cattle of the Plaintiff; the Defendant 

pleaded, that he was ſ(eiſed of the Land in which, ac. and 
let it to A. rendzing Rent at the Feaſt of Eaſter; and if it be 
arrear at the ſaid Fealt and ten days after,that he might re-enter ; 
and ſaith at the Feaſt of Eaſter; in the year of, æc. the Rent was 
behinde, and by the ſpace of ten days after; and thereupon he 
re-entered and diſtratned the Cattle Damage-Feaſant : And upon 
this it was demurred ;, Firſt, That he ſaith he let to A. but ſaith 
not virtute cujus he entred and was poſſeſſed ; fo2 it may be the 
Leſſo2 did not wave the poſſeſſo2, and then no rent is due. Se: 
condly, That he ſafth the Rent was behinde by the ſpace of ten 
days, where it ſhould be after the ſpace of ten days; as in Brown- 
ing and Beſtons caſe, Comment. f. 3. there is no mention of the day and 
vear of the Leaſe, but ſpaces left fo2 them: And fo? theſe cauſes 


and pꝛincipally fo? the ſetond, it was adjudged fo2 the Plaintiff, 


Dr, Hunts caſe. 


He indicted, that whereas by the Law of the Land no per⸗ 
ſon is to be cited into the Spiritual Court, to take any oath, 
but in cauſes of Batrimony and Teſtamentary; that he being 
Commiſſary of the Archdeacon of Norfolk, had cauſed J. Bodinley 
to be ſummoned to appear befoze him, at a place, cc. to compel 
him to take an oath concerning Jncontinency, which touched 2 
elf, againſt his will. Wray; this caſe was referred to the Loꝛd 
Anderſon and theLo2d Chief Baron, and tomy ſelf, to certifie if 
the miniſtring of this Dath be againit the Law. And we certified 
in this manner; Where the knowledge of the matter did belon 
to the Court Chꝛiſtian, they may p2oceed accoꝛding to the Civi 
Law. Gawdy ; the oath cannot be miniſtred to the Party , but 
uit conceſſum, 


Termino 


= 
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Termino Michaelis, 33 & 34 Eliz. in Communi Banco, 


Elmer & Uxor verſas Thacker. 


(ved ei deforciat of Lands , of which the wife was Tenant fn 
Oower. The Dekendant pleaded a Recovery againſt the 
wife, Dum ſola fuir, in a TUtt of CUaſte by Nihil dicit, and that he 
releaſed the damages, and had Judgment to recover the Land, 
The Demandants replied Null Waſte fait, and ſo would avoid the 
Recovery, and thereupon the Tenant demurred, And after Ar- 
gument by the Serjeants, all the 5uſtices did deliver their opini⸗ 
ons, that this Tat lieth not upon a Recovery by Nihil dicit; fo2 
the Statute doth not give this CAAꝛit but upon a Kecovery by de⸗ 
fault, which is intended befoze Appearance; but this is upon a 
Nihil dicit, which is no default, but as a departure in contempt of 
Court, 92 rather a confeſston of the Action, and a not denying 
of the Waſte; fo2 in this caſe, the Caſte is confefſed, and no 
Wt ſhall be awarded to inquire of the TUaſte, but onely of the 
damages: And this Judgment ts quaſi by her own aſſent, to2 that 
ſhe will not plead ; and the Court takes it as her acknowledge- 
ment, that ſhe hath nothing to plead againſt it; and the Statute 
that is made onely fo2 her benetit, and to relieve her againſt her 
default, ſhall not relieve her againſt her contempt, oz rather 
her own ac, And whereas it was (aid , that a Nibil dicit is taken 
as a default, fo2 a receipt (hail be by a Termer oz Feme Covert 
after a Nihil dicit, ag 9 Edw. 4. cap. 37. tS, And that a receipt ſhall 
be by a Feme after a Wait of Inqture of (Waſte , and returned, 
and the Waſte inquired, that is not like to this caſe; fo2 the 
Statute that giveth receipt is fo2 the benefit of a ſtranger 
that they ſhall not loſe their right by the default 02 negli ence of 
the party that was to plead ; and fo a Nihil dict, 02 default, is all 
one to them: But here this Statute ts fo2 the reltef of the 1 
ngainſf whom Judgment is given by default, and ſo are not like. 
And this is not a Judgment by dekault, but rather a departure in 
contempt of Court, 02 a Nient dedire 02 — a confeſsion of the 
Action; which is p20ven, as Periam ſatd, Jp the Caſes in Comment 
& Dyer, that in a debt againſt the heir — — be upon a 
Nihil de againſt him, execution ſhall be agat 

Land: Fo2 in a manner he confeſſeth, that he is c 121 and 
hath aſſets. And Anderſon and Periam held ſtrongly, that if Judg- 
ment had been given by default in (Uaſte, that upon ſuch Recoves 
ry a Quod ei deforciat did lie, eſpecially in this caſe, when the dam. 
ages are releaſed ; and ſo the Waſte is not found by Inqueſt. 
Windham e contra, as to this point; but in the pztncipal cauſe, they 
all reſolved ur ſupra; and it was thereupon adjudged fo2 the De- 
fendant. Vide 15 Edw. 3. Quod ci Deforciat. 9. Vide Cokes Littleton, fol. 


355. a. b. 
The Sheriffs of Gloceſters caſe, 


——— upon the Statute of 29 Elz. againſt them, foo taking 
above twelvepence in the pound, fo2 erecutin Joes upon a 
Judgment in the Common Bench. The Detendants p w__ 


* 


m of his own . 
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the Proviſo in the Statute wyerein all Cities and Cozpozations, 
and their Dfficers are excepted. Upon which it was demurred; 
fo2 Owen Serjeant moved, that this Proviſo extended onely fo2 
ſerving of Executions upon Judgments in their Courts, but 
not upon Executions of Judgments in other Courts; and ſo it 
may be collected by the pzeamvie and body of the Ac, But all the 
Court contra; t92 it ſhall be expounded as well fo2 ſerving Execu⸗ 
tions upon Judgments in other Courts, as in their own Courts, 
And whereas it was objected, that the County of the City of Glo- 
ceſter extends four 92 tive miles further then the City, and that 
this Execution was not in the City, but within the County of the 

ity , and lo is not within the proriſo. The Court laid, it it had 
been lo pleaded, peradventure it ſhould be otherwiſe; but as it is 
pleaded, it appears not to the Court; and thereupon it was ad⸗ 
judged to2 the Oefendant, 


Buſh verſus Ridgeley, 


Ebt upon an Obligation; the Condition was to ſave the Plain 

tiff harmleſs againſt J. Robinſon of one Obligation; the De: 
kendant pleaded Non damniticatus ; laintiff replieth, that Robinſon 
had ſued him to the Exigent, and then he appeared, and the ſaid 
Robinſon had Judgment to recover againſt him. Upon the Obli⸗ 
gation Et iſſuit damnified ; the Defendant rejoyns, that he him- 
{elf had retained an Attomey fo2 the Plaintiff on the ſaid Suit, 
and the Plaintiff was at no expences , no2 was arreſted upon it, 
no2 his Goods 92 Lands ſeiſed; and that after the Judgment, he 
was not damnified : And upon this the Plaintiff demurred; and 
all the Court reſolved fo2 the Plaintiff, fo2 that immediately up- 
on the Judgment given, he was damnified ; 175 his Body, Goods, 
and Land, are liable to the Execution: And if he afterwards alt- 
eneth his Land, he cannot by reaſon of this Judgment warrant 
it to be free of Incumbꝛances; lo that bythe very Judgment he is 
damniſied: And if the Defendant after the Judgment had paid 
the debt, it would not ſerve, fo2 he was damnified befoze, 


Brewſter verſus Sir Thomas Parrot, 


e Caſe was Leſſee fo2 life makes a Leaſe fo? years, rendering 

ent, and after Surrenders to the Leſſo2 upon condition; ye 

Leſſee fo; hears takes a new Leaſe fo2 years of the Leſſoꝛ; the 

Leſſee fo2 life perfo2meth the condition, and puts out the Lefſee 

fo2 years, who re-enters ; and the Leſſee fo; lite bungs debt fo2 

the firſt Rent reſerved, and ruled it doth not lie; toꝛ the Leaſe out 
of which it was reſerved is gone and determined. 


Offely verſus Batt. Paſc, 33 Eliz, Rot. 403. 


De Caſe was, Conuſee of a Fine of a Reverſion befoze At- 

toznment, ouſts the Leſſee , and makes a Feoffment; the 
Leſſee re-enters, and the Feoffee diſtrains fo2ths Rent. Periam 
and Windham held, that he could not diſtrain no moꝛe then the Fe- 
offo2 himſelf befoze Attoꝛnment. Vide Co. 113. 


Screven 


4 


— oma — — — —— 


ELIZABE THE, in Banco Keginæ. 


— 
———  — 


Scriven verſus Prince. 


Ormedon of Thee Meſſuages and certain Acres of Land fo2 
part of the Acres of Land they were ar Jilve; and tound fo2 
the Demandant and as to the reſidue ofthe Acres the Tenant von- 
ched; and fo2 the Peſſuages they were at z ſſue upon a non-renure 
pleaded; and the Jury found he was Tenant of one of the Meſſua⸗ 
es, and not ot the other; but ſheweth not of which in certain. 
Ind the Court held that fo2 the Acres; and the houte of which the 
verdict is found, the Plaintiffmay have Judgement; anda Tit 
to the Sheriff to deliver ſeiſin; and the Plaintiff at his peril is to 
ſhew to the Sheriff what Yelluage it was the Jury did intend, 
fo2 the Jury is not tied to ſet votunvs to it, and he need not ſtay 
fo2 his Judgement till the voucher be determined, 


The Queen againſt Fairclough, 


— in nature of an Action of Treſpaſs, fo2 taking and 
cutting certain trees of which the Queen was poſſeſſed. The 
Caſe uponipectal verdict was this. Andreas de Lowe, and twelve o. 
thers were poſſeſſed of divers trees by the grant of the owner of 
the (otle ; and the ſaid Andreas fo2 and in latis faction of a Debt 
which he did owe to the Queen, alsigned to her by Deed enrolled 
all the Trees , and the queſtion was if the Queen ſhould have by 
this Alsigument all the trees, 8 Ed. 4. 24. 19H. 6. 47. Comment 
243. & 323. Coke fo2 the Defendant did agree, that where the 
Queen came to an entire thing by At in Law, as*attainder o2 
other Act in Law, ſhe by her pꝛerogative ſhall have the whole; but 
where ſhe cometh to have part ofaChattel by the grant ofa Com- 
mon perſon he by his grant ſhall not pꝛejudice his companion, and 
therekoꝛe inthat Caſe the Queen ſhallnot have her pꝛerogative; 
quzre ot this difference; the Barons did not ſpeak to the Caſe,biit 
they ſaid it was a ſtrong Caſe againſt the Oekendant; and they 
gave him day to take advice, it he could ſay any other matter. 


The Queen verſus Wall and Green. 


re facias; The Caſe was, J. S: was bound to Green in the Statute 
of Four hundꝛed pound, and his Land extended fo2 this Debt, 
and delivered in Execution at the value of five pound per annum; 
and he was alſo bound in a Statute to J. D. who alsSigned it to the 
Queen koꝛ his Debt, and thereupon an extendi facias being awarded, 
it was found that the Land delivered to Green in extent was 
wo2th twelve 12 per annum; and thereupon a Scire facias was a- 
warded againſt them to anſwer the ſurpluſage of the p2ofits above 
the ſaid five pound to the Queen; and the queſtion was, if it were 
duly awarded. Manwood and all the Barons held it was, fo2 it be- 
ing found that there was a lurpluſage above that which would 
ſerve a common perſon, the Queen ſhall have it by her prerogative. 
Glanvil Serjeant, J will plead this at all peril. Curia, and you ſhall 
have a ſhoꝛt rule. Nota, afterwards all this matter was pleaded 
uponthe Scire facias. And the Caſe was this. A Reconniſance of 
ne thouſand pound was acknowledged by J. 8 to Comb. 20 liz. 
and afterwards 26 Eliz. the ſatd 5 was bound in a . 
m 0 


* 


— — 


265 


(6) 


(7) 


(S) 


) PAN 


266 Ter. Mich, triceſsimo tertio, & tricels, quarto 


to Mabb. in One Thouſand pound 27 Eliz, Wall and Green Exetu⸗ 
toꝛs of Combe ſued execution of the firſt Recogmlance, and 
the Land of the Conuſo2 was extended at 20 1. per annum, after- 
wards Mabb was Olitlawed, by which the Kecogniſance to him 
came to the Queen; and P2oceſs of extent iſſued fo2 the Queen, 
and it was found that the — — had nothing but the Land ex⸗ 
tended by Wall and Green; and that it was woꝛth (above the twenty 
pound it was extended at) Fo2ty pound per annum; and hereupon 
Scire facias WIS awarded againſt W. and G. to anſwer the Queen fo2 
the ſurpluſage above the pearlp value that the extent was; and 
they pleaded their firſt extent by inquiſition ; and that they were 
not yet ſatisfied and hereupon it was demurred, which did depend 
till Mich. 38. & 39 Eliz. And then it being moved by Kingſmill Serjeant, 
Periam Chief Baron, and Ewins puiſne Baton held clearly that the 
Queen fhall not have dhe Ann — by the extent they had an 
Intereſt and Terme in the Land, which ſhall not be de veſted by 
the finding of the ſurpluſage afterwards, and the value is not 
material; fo2 though it be now of ſo 7 a value, yet it may be 
befo2e the time of the extent incurred, it will be ofa leſſer value , 
and the Conuſce is to bear the hazard: and the Queen hath no 
ſuch pꝛerogative to diveſt it from the Subject, it being lawfully 
veſted in him, eſpecially this Debt accruing to the Queen by a 
common perſon, But Clerke ſecond Baron held ſtrongly the 
contrary, fo2 it is the Queens pꝛerogative to be ſatisfied her 
Debt by any means; and it is no milchief to the Conuſee, fo2 he 
hall have as much anſwered to him, as the Land is extended at; 
_ 5 — was given fo2 the Defendants that they ſhould 
e diſcharged, 


Termino 


Termino Hillarii, 
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Pollard verſus Locke, Tr. 3 1. Eliz, Rot, $10, 


Nformation lipon the Statute of 5. Eliz. fo2 perju- 

ry; and declares that whereas J. K. bzought 
Treſpaſs againit him „ and. he pleaded not 
guiity, and the Plaintitf entituled himſelf by 
a Feotiment of the Land; he ſhewed a Court: 
Roll held befoꝛe J. Locke Gent. which pꝛoved it 
was Copyhold,predict* Jo. Locke falſo depoſhir,that 
he was not Steward at that time, ubi revera 
be was then Steward, whereby the verdict 
paſſed againſt him, #c. after verdi, it was alledged in arreſt of 
Judgement, that the Occlaration 18 inſufficient, fo2 Here-are two 
J. L. mentioned, viz. the Octendant, and J. I. Steward, and ſa 
may be intended another man; and when it is ſald prædict' J. L. de- 
poſuir, this ſhall be intended to refer to him that was laſt named, 
and not to the Defendant ; and every Declaration ought to be cer- 
tain, and ſhallnot be taken by intendment; and fo2 this caule it 
was adjudged fo2 the Defendant, v. 10 H. 7. 5, B. 5 H. 5. 8. 6 Ed. 6. 
Dy. 70. 21 H. 7, 30. B. 


Wing verſus Earle, Cujus principium Antea, Hillar. 33. 
B. R. Placito tertio. 


He Caſe was again moved,Gawdy ſald, the Statute is pꝛivate, 

and not being pleaded the Court is to take no notice of it and 
ſo the other matter came not in queſtion: yet he held that a mile 
ſhall be accounted accoꝛding to the Engliſh fozme, and not accoꝛd⸗ 
ing to the Geometrical computation. And if one ſells Land, and 
is obliged that it containeth twenty Acres, this ſhall be accoꝛding 
to the Law, and not accoꝛding to the Cuſtome of the Country. 
Fenner, if the queſtion had been upon the Statute, the miles ſhall 
be conſtrued acco2ding tothe uſuall wales fo2 carriages ; but upon 
the condition, if it be within fuur miles any way, the condition is 
bꝛoken, wherefo2eit was adjudged fo? the Plaintiff, 


Pm 2 Pendlebury 
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. Pendlebury verſus Elmott. 


T Reſpaſs f02 Aſſault, Battery and wounding; the Dekendant 
ſaid he was Conſtable of D. and fo? ſuch a misdemeanour of 
the ]latutiff, he laid his hands on him, and carried him to the 
ſtocks,quz eſt eadem tranſgreſſio: Alid Upon thts it was demurred, and 
adjudged for the 33 fo2 the Defendant did not plead not 
gullty to the wounding, no? juftffied it ut if one pleads that the 
hurt which the Plaintiit had was of his own aſſault, this is a good 
anſwer to all; and the Plaintiſt had Judgement. 


Browne verſus Pendlebury, Trin. 33. Eliz, Rot. 154. 


* ; fo2 that the Defendant 4 Aug. 32 Elz. granted to him an 
Annuityoffive pound per annum fo2 two years, payable at Mich. 
92 within ſixteen dates after; and declareth that it was behind at 
Michaelmas & adhuc eretro exiſtir, And upon this Oeclaration it was 
demurred. I. Becauſe it is not averred that it was arere ſixteen 
dates after Mich. Sed non allocatur, fo; it being alledged that adhuc 
aretro exiſtit, which is long time after the ſixteen dates paſſed, it 
is well enough. 2. That Debt lieth not fo2 this Aunuity during 
the two years, but a Ait of Annuity. Curia cont*. that Debt lieth, 

being a grant fo years, fo21t is by the Deed as a Contra. a 


Fowler ver ſus Aſton, - 


Ction foꝛ theſe woꝛds. I am put out of the Parſonage houſe by Fowler 

the Patron, who is neither the Queens Friend, nor a true Subject. After 
verdict it was alledged in Arreſt of Judgement, that the woꝛds 
were not Actionable;and lo it was adjudged 16 Eliz. between Burſted 
and Peck, that theſe woꝛds, He is not the Queens friend will not bear 
an Action. And afterwards in this Terme it was adjudged 
koꝛ the Defendant, that the woꝛds are not actionable, 


Stanley verſus Osbaſton. 


A Ction foꝛ theſe woꝛds, He was a Bankrupt, and alledged he was 
La Shoomaker , anduſed buying and ſelling of Leather; And 
it was adjudged that the Action did lye, although the Plaintiff 
_ not a Merchant, but he got his living by buying and ſel- 
ng. 


Seyman verſus Okeley. Paſch, 33, Eliz. 
Rot, 443. vel, 93, 


IJ Reſpals, The Defendant pleaded that Frier was leiled in Fee, 

and let to him at Till ; and afterwards releaſed to him all 
accompts, ſuits, and demands, ab initio mundi, untill the day of the 
date, by which he was ſeiſed fo2 life, #c. the queſtion was, if the 
Eſtate ofthe Leſſee at will was encreaſed, and upon motion re- 
ſolved by the whole Court, that the Eſtate is not enlarged ; and 
the Plaintiffhad Judgement. 


Underhay 


—— — — 


ELIZABETH, in Banco Reginæ. 


Underhay verſus Underhay, Tr. 31, Eliz, Rot. 669, 


Jectione firmæ, It was found by ſpecial verdit, that J. S made a 
Exeate koꝛ chꝛee lives ; and after let the Land to Willimot, Haben- 
dum to him to2 his life, which ſaid terme to begin and have his being after 
the death, ſurrender or forfeiture of the three lives, And Livery was made 
maintenant: the queſtion was if this were a good Leaſe, becauſe the 
wo2ds which {id terme appoints that nothing ſhall begin till 
after the death, cc. And it was adjudged that foꝛ as much as the 
Eſtate was fully limited befoze the wozds (which laid Terme) 
thoſe w92vs are vain and idle; f02 utile per inutile non vitiatur. 


Perkins verſus Perkins, Hill, 33, rot, 520, 


He Caſe upon ſpectal verdict was. The Father was Tenant 

fo2 lite, the remainder to Th. and Drew his ſonns fo2 their tives, 
Drew purchalſeth the reverſion in Fee, the Father and Th. ſurren- 
der tohim without Deed ; the queſtion was if this be a good ſur- 
render. Fenner, the ſtirrender is void, to2 if it be good, it muſt firſt 
be the ſurrender of him in the remainder, which cannot be without 
Deed; and it cannot be the ſurrender of the firſt Tenant fo? life, 
fo2 there is no woꝛd of ſurrender between them. 


Wigford verſus Gill. 


Reſpas, The Caſe was, J. 5, erected a mil dam part upon his 

own Land, and part upon the Land adjoyning, the owner of the 
Land adjopning pills down the Dam upon his Land, by which all 
the Dam kalls down; and the water did run out. All the Court 
held it was juſtifiable. Sa tf one ereas a wall upon his own 
Lands, and the Land of his neighbour, and the neighbour pulls 
downthe wall upon his Land, and thereupon all the wall falleth 
down; this is lawful. 


The Lord Vaux Caſe. 


De Loꝛd Vaux lebied a Fine to the uſe of Himſelf fo2 life, and 
after his death ta the uſe ofhis two daughters, till Ambroſe 

his ſon returned from beyond the ſea came to his full age o; Died, 
which of the faidtimes , dates 02 hours, came firſt, and then it 
ſhould remain to Ambroſe; he returned from beyond the ſea; the 
ueſtion was if this remainder be good; and if it be, when it 
ould commence in him, ik befo2e his full age Ind by all the 
Juſtices the remainder is good, fo2 although his coming to his 
full age, 62 from beyond ſea. be tacertain, yet his death is certain, 
and ſo it doth not meerly depend upon incertainties. 4 Mar. Dyer 
142, A, deviſeth to Avice his wife f02 life; ſi tam diu ſola vixerit, and af- 
ter her marriage 92 death, the remainder over, it is admitted a 
good remainder, 13.Eliz. 300. And they agreed the Daughters hay 
an Eſtate fo their lives conditionally, z. Af. 9. 11. Aſſ. 8. Aud Wray 
chief Juſtice ſaid that the wods disjunctive (oꝛ die) being in the 
end of the ſentence,make thecopulatives befo2e to be digjunctives; 
ſo that if one of them be accompliſhed, the remainder doth veſt ; 
and he was induced to it, by Truepennies Caſe in the Comment 
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place, 31 Eli. where the Caſe was, the husband made a Leaſe foz 
ears, ifhe and his wife 02 any child of their bodies ſhall fo long 
ive the wife dieth, and it was adjudged that the Leaſe continu: 
ed; fo2 the Bisjuncive that came laſt made the two copulatives 
befoze, to be of the ſame nature; and judgement was given in 
the pꝛincipal caſe acco2dingly, And afterwards a Tait of Erroz 
was bzought in the Exchequer-Chamber ; and it was ended by 
compoſition. Nota, Gawdy laid that ifa Leaſe be made to one un: 
till A. cometh to his Age of twenty one years, and then it ſhall re: 
main over to another, this is a void remainder; and it is not like 
a Leaſe fo2 years, the remainder over; But Fenner and the other 
Juſtices were of the contrary y in that Caſe. Nota, the Caſe 
of Trupenny cited befoze, was between Baldwin and Cocke, and it 
was thus. A. having an intent to marry B. one of the friends of A. 
and fo2 the pꝛekerment of B. made a Leaſe to A and B. foꝛ ſixty years 
if A. and B. 02 any Jſſue of their bodies ſo long live, and it was 
adjudged that the Leaſe doth continue as long as any of them 
live, fo2 (0 was the intent ofthe parties; and Anderſon commander 
Wilſon the Þ2otonoto2y to enter upon the Reco2d, that the Leaſe 
continued to long as any of them live. v. Co. Lictleton 225, 


Ridgeley verſus the hundred of Warrington, 


A822 the Statute of Hue and Cry; upon the evidence it 
was held by Anderſon and all the Juſtices , that whereas the 
Statute ſpeaks of Robbertes done in the day befoze night, yet it 
a Robbery be committed in the mozning befoze day, o2 in the 
evening after the day; in any time of the night in which men uſe 
commonly to travail, that the hundzed is anſwerable fo2 it, but if 
it be at twelve o2 one of the Clock in the night, at which time 
every one is intended to be in bed, the hundꝛed is not anſwerable 
koꝛ the Robbery. 


Ognells Caſe, 


"REY The Caſe was upon ſpectal verdict. A termoꝛ being 
Outlawed to2 Felony, granted his Terme and intereſt to the 
Plaintiff, who is put out by J. S and after the Outlary is reverſed; 
and the ]slaintiff bzought Treſpaſs fo2 the p2ofits taken between 
the Utlary reverled, and the alsignment; and the queſtion was 
it the action did lye, koꝛ that during that time the Queen had the 
Intereſt, and the Alsi nee had no right, and it was adjudged fo? 
the Plaintiff, fo2 by the reverſall, it is as it no Outlary had been; 
and there is no Reco2d of it, 


Johns verſus Philips, Mich, 33. & 34, Eliz, Rot, 2101, 


Econd deliverance. The Caſe was. A woman made a Leaſe 

(02 lite, and afterwards granted the reverſion fo2 1000 ycars, 
and beloꝛe Attoꝛnment ſhe takes J. S. to husband; and afterwards 
the Tenant atturned to the Szantee, the Court reſolved, and 
agreed, that the attoꝛnment came too late, but fo2 ſome faults in 
the pleading no Judgement was given. 


William 


ELI:ZABET H E, in Scaccario. 


— ¶ ͤs——¼6“ 


William Richbell verſas Edward Goddard, 


Int. Tr. 33. Eliz. Rot. „ 


x Crion upon the Cale againſt the Defendant, Sheriff of the 
Acounty of Southhampton, that whereas J. Gold was indebted to 
him by two ſeveral Obligations, one payable, 21 Novemb. 33 Eliz. 
he 17 Novemb. 33 Eliz. pꝛacured a latitat out of the Queens Bench 
returnable 8's Hillary,tntending to declare againſt Gold upon thele 
two Bonds, which TUzit was delivered to the Detendant , 
20 Novemb. 33, Eliz. apud S. and the Defendant by fo2ce thereof 
4 Decemb. 33 Eliz. did arreſt G. at S. and afterwards 14 Decemb. 33 
Elz. ſuffered him to eſcape at London, bp which the Plaintiff loſt his 
Debt; upon not guilty pleaded it was found föz the Plaintiff, 
And it was alledged in Arreſt of Judgement. I. That this Pꝛo⸗ 
ceſs was taken out befoze the Oebt was Due upon one ot the 
Obligations; and then the Plaintiff had no cauſe of Action fo2 it; 
and lo being an entire ſuit, it ſhall abate in all, Sed non allocatur; 
becauſe the Arreſt was after the Oebt was due, and this (if a good 
plea ) was to be pleaded by the party Himſelf , and not by the 
Sheriff, fo2 he muſt anſwer his own torr. 2. It was alledgen 
that there was a miſ trial, being tried in London, whereas the Tiſue 
(not guilty) teterrs to the whole matter; and the Arreſt which 
was the pꝛincipal was at S and without it there can be no eſcape, 
and the tryall ſhould be of S. Sed non allocatur; fo2 the eſcape is the 
matter upon which the Action is grounded, which was alledged 
to be at London; and the viſne ſhall be of the place where the eſcãpe 
was, and not of the place where the Arreſt was; and it was a 


judged fo2 the Plaintiff, 
Termino Hillarii, 34 Eliz, in Camera Scaccarii; 


Smalbrooke verſus Dabridgcourt, Cujus principium antea, 
Paſchæ 32, placito gr. 


Rror of a Judgement in the Queens Bench ; the Erro2s were 
alsigned by Godfrey. I. That there was no conſideration, 
fo2 it was no benefit to the Plaintiffto take the body of Lane, ann 


it was the Sheriffs duty to execute the Pꝛoces. Sed non allocatur, 


fo2 he being an Dfficer appointed by S. thenow Plaintiff, it is uo 
reaſon the Sheriff ſhould be at any loſs by his appointment; and 
theretoꝛe it was a good conũderation.2.Exroꝛ, this aſſumpſit cannot 
diſcharge a future eſcape. Sed non allocatur. 3 Erro?, the eſcape is 
alledged to bes Novemb. 29 Eliz. and the Defendant anſwered to 
an eſcape o Decemb. 30 Eliz. Sed non allocatur, fo? the Plaintiff may 
alledge it at any day, and the Oefendant may anſwer to it acco2- 
ding as the truth is. 4. Erro, that this aſſumpſit is in nature of 
a Bond, and ſo againſt the Statute ok 23 H. 6. Sed non allocatur, fo2 
as the party may diſcharge a pꝛiſoner in execution, ſo he ma 
fozeclote himſelf from the benefit , if the p2tſoner eſcapes, an 
the Statute never intended to help him that fozecloſeth himſelf, 
5 . Erro2, that there was no venire facias. Sednonallocatur, fo? that 
g tobe alledged by way of diminution; and the venire facias is ne- 


ver certified ; and this is after verdit, and fo cannot be allledged. 


And the Judgement was affirmed. 
Tenaty 
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Tenacy verſus Browne. 


(3) E of a Judgement in the Queens Bench, upon a p2omiſe, 


I. Erroꝛ, that the Plaintiff in the Action declared that whereag 
the Defendant was indebted to him in ten pound, he did aſſum that 
if the Plaintiff would foꝛbear him one week, that he would paptt ; 
and alledges that he did foꝛbear him fo2 one week , but ſaith not 
fo2 one week following. Sed non allocatur, fo; it cannot be other. 
wiſe intended. 2. Erro?, fo2 that the Plaintiſt being an Alien, the 
trial was per medietatem linguz, and the venire facias was quorum quilj- 
bet habet four pound Land, whereas an Alien can have no Land. 
Sed non allocatur, f02 it ſhall be referred onely to the Engliſh. And 


the Judgement was affirmed. 


Termino 


Termino Paſchæ, 
Triceſsimo quarto ELIZABETHEZE, 


in Banco Reginæ. 


Jordan verſus Lyſter, 


Ction fo WO2DS,viz. What art thou? a bankrupt, and waſt 
a bankrupt. Atter Cerdic Coke moded in Arreſt of 
XJ / & Judgement, that the Declaration was, quod cum 

uc mercator per magnum tempus, &c. but ſaith not he 

was a Merchant at the time of the ſpeaking the 

Fs wo2ds, and therekoze the Declaration is unſuf- 

fictent; and the wo2ds here are interrogative 
and not dire; but the Court held the Declara- 

tion to be good, being alledged that he was per magnum rempus a 

Merchant, tc. And that his anſwer to the interrogation is a direct 

affirmance, but they would adviſe, xc. 


Marſhes Caſe, Principium antea, Paſ. 33. Pl. 10. 


T caſe was argued by VValtham, that the TUrit of Erro2 lieth 
by the Erecuto2s, foꝛ the loſs of the goods which they ſhall 
otherwiſe have; fo2 it may be he had no Lands, noꝛ any loſs to any 
other then the Executo2 ; and ſo it is reaſon that they ſhould have 
the ſuit to reverſe the Outlary, and to be reſto2ed to the goods, 
and fo2 that, vouched 43. Aſſ. 41. & 49. 34H. 6. 32. 15 Ed. 3. Error, 
where two may have ſeveral Writs of Erroꝛ oꝛ Attaint foꝛ ſever- 
al ioſſes,and 43 Ed. 3. 32.46 Ed. 3. 25. 19 Ed. 4.5 & 6. where — 
ſhall have a ſcire facias fo2 the damages recovered, and the heir fo2 the 
Land; and he ſhewed two pꝛeſidents, M. 11 H. 8. rot. 13. where one 
Sudely was Endicted fo2 robbery and outlawed, the Executoz 
Protla a TUrit of Erro2 , and one Erro2 was aſſigned that no 


A T1 


zoclamation was awarded. 2, Erro2 fo? that there was not 
ve months between the date of the exigent and the return of it; 
and there a Scire facias was awarded againſt theLo2ds of the Fee, 

and it was returned there were no cerr-cenants,and the Dutlary wa 

reverſed ; the other p2eſivent was Tr. 18 H. . ror. 3. where one 

Endicted ot murder and Dutlawed, and the Avminiſtrato2 brought 
Erroꝛ, and the Erroꝛ aſſigned was becauſe the Endiament was 
contra pacem domini Regis, whereas the offence was inthe time of R.;. 
Coke argued e contra, f02 that the Dutlary trencheth in the realty, 
and the Lands and Soods are fozfeited , and the blood is coꝛrup⸗ 
ted, and therekoꝛe the Executoꝛ ſhall not have Erro2, quia de mini- 
mi non curat lex; and f02 that reaſon, at the Common Law Tenant 
fo2 years ſhall not falſifie a W ws binds the Land = - 
4 : r 5 


% 


(1) 


(2) 


274 Termino Hillarii, Triceſsimo quarto 


(3) 


— — — — 


realty, 39 H.6. fallifie Recovery 19. So at the Common Law, atra- 


Pett verſus Baſeden, P. 33. rot. 392. 


P The Plaintiff declared that whereas M. Petr was 
ſeiſed in Fee ok divers Lands, and being la ſeiſed made his 
TUill , and made the Plaintiff his Erecuto2 and deviſed part of 
his Land to his eldeſt fon in Fee, and that he ſhould have it wh en 
he came to his age of twenty one years, and that in the mean 
time the Erecuto2s ſhould take the pꝛoſits fo2 payment of Debts 
and Legacies, and deviſed a hundzed pound to Roſehts wife pro 
& in exoneratione Of Her Oower inthe ſaid Land, to be paid by his 
Executoꝛ within one year after his death, and that he died, and 
the Defendant married Roſe; and further alledged that the Defen- 
dant in conſideration that the Plaintiff pꝛomiſed to pay him the 
hund2ed pound within one year atter the death of the Teſtato?, 
did agree and -p2omtle to the Plaintiff to make him a rcaſonable 
Diſcharge df the hundꝛed pound, and allo to the Plaintiſf and the 
ſon a reaſonable diſcharge of the Oower of R. and alledged in f:&0 
that he offered the payment of the hundꝛed pound to the Deken. 
dant, and required a diſcharge ot the laid hundꝛed pound, and of 
the Dower: yet he intending to have the ſaid hundꝛed pound, and 
after to recover the Oower of the Land, lued fo2 this Legacy in 
the Court Chziſtian; and although he offered there the hündzed 
pound ſo as the Deſendant would make a diſcharge of Dower,tc, 
pet they refuled to accept this offer, and thereupon he ſued a Pꝛo⸗ 
hibition , and upon this Declaration it was demurred in Law. 
I. Becatiſe this Legacy is p20perly ſuable and recoverable in 
Court Chaiſttan. 2. This agreement is no cauſe to draw it out 
of the Spiritual Court, 3. De hadinot ſhewed perfo2mance of 
the agreement ; (02 he ſaith he offered it, but ſaith not that he 
paid it; 1102 that the Oefendant refuſed it. 4. He ſheweth not 
the time he offered it. But the Court upon motion were of opi⸗ 
nion that the Pꝛohibition did lye, toꝛ here the woꝛds pro & in exone- 
ratione Make a condition , that he ſhall not have the hundꝛod pound 
untill he make a difcharge of Oower, cc. then when he alledgeth 
that he would have paid it, ik the other would have diſcharged,#c. 
it is good enough, andthe agreement between them is a cauſe 
of an Action upon the Caſe at Common Law, and this Plea 
being miniſtred inthe Spiritual Court, and they refuſed, ts 
a good cauſe of JNohtibitton, 


Wyngate 


ELIZABETH, in Communi Banco. 


— — 


Wyngate verſus Marke. 


T was held upon evidence, that if the Leſſee fo2 years of the 
Queen be Duſted by a ſtranger, yet although he be out of poſ- 
ſeſſion, he may aſſign over his term to2 the reverſion being in 
the Queen, he cannot be out of poſſeſſion, but at his pleatlüre; 
And it was held that where an Action was bzought by an alien ag 
Adminiſtrato2 of I. & who was Engliſh , the parties being at 
Jſſue , the trial being per medietatem linguz , that it was not well 
tried, and the Judgement was ſtatd; to2 when the Plaintiff bꝛings 
an Action not in his own right but as Adminiſtrato?, the trial ſh aii 
be by Engliſh onely ; and lo was it held 23 Eliz. in Dꝛ. Julios caſe ; 
but if it had been averred that the inteſtate had been an alien, it 
would be otherwiſe, 


Argenton verſus Weſtover & Lucas, 
Paſch, 33. rot, 1680, 


Rror to reverſe a Fine, I. Erroꝛ, it appeareth by the recoꝛd 
that the caption of the Conuſans of the Fine was befoze Sit 
Roger Manwood Ch. Baron, 27 Martii 27 Elz. and the Writ of Covenant 
and dedimus poteſtat bore teſte 9 Aprilis, (0 the Conulans taken with- 
out Warrant ; and by the Statute of 23 Eliz, the day of the cap- 
tion is always to be certified ; but the Court over-ruled it, and 
would not hear it argued , fo2 they ſaid it is good enough, and 
otherwiſe they ſhould reverlſe divers Fines. 2. Erroꝛ, the CUrit 
of Covenant was de manerio de Corthuther, and the ded. poteſt. was de 
manerio de Cortheder, und fo this variance there is no Conuſans up⸗ 
on the CUrit ; bur it being with an alias Corthuther, it was hetd 
good. And afterwards in p. 35. it was moved again, and other 
Erroꝛs aſſigned, 1. That by the caption of the Fine upon the 
dedimus Poteſtatem, the Land was given to Weſtover and his wife, 
and to the heirs of the body of the Baron of the body of the Feme be- 
gotten; and the Fine engroſſed was, to the heirs of the body of 
the Baron upon the wife begotten, ſo is variant, But all the Ju⸗ 
ſtices conceived that it was not material, fo2 in both caſes the 
Feme Had but an eſtate fo2 life , and the Baron an eſtate tail, and 
the woꝛds are of the ſame ſence. 2. Popham Chief Juſtice took 
an exception that the Writ of Covenant, and the caption was 
de manerio & tenement, & five ſhillings Rent, and the Fine engroſ- 
ſed was de manerio & tenementis, blit it was ſaid and agreed, that the 
courſe of Fines is, that it the Rent be under five pound, that they 
uſe not to mention it in the Fine engroſſed. 3. Erro? aſſigned 


was , fo2 that the caption was, fi contingat the Baron to Dye without 
Iſſue , that it ſhould remain over, and the Fine engroſſed was fi 
contingat that the Baron and Feme die without Iſſue, that it ſhall re: 
main over; ſo it is variant: but it was held all one, foꝛ the eſtate 
ift remainder is alwayes limited upon the mo2e long eſtate which 
is the eſtate tall, yet it was all of one ſence, And afterwards the 
Fine was affirmed, 


I2n 2 Foxs 
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Foxe verſus Goodſon, 


Scumpſit : That whereas the Plaintiff had ſued ſuch an Aciona- 
gainſt the Defendant, and being at Jflue had ſued out a nig 
prius pon it, the Defendant in conſideration the Plaintiff would 
iurteaſe his ſuite , pzomiſed to aſſign ſuch a Leaſe to him, and to 
pay his coſts of ſuite and alledges he had ſurceaſed, and the De- 
tendant had not aſſigned the Leaſe noꝛ paid his coſts of ſuite ; and 
upon non aſſumpſit pleaded, it was found fo2 the Jlatntiff. It was 
alledged in Arreſt of Judgement, that the Declaration was not 
good, becauſe he did not alledge what coſts he had expended; 
And all the Juſtices were of opinion it was not good fo? that cauſe, 
and the Defendant might have demurred upon it; but he not de- 
murring, but taking üͤlue, he ſhall not now have advantage of it; 
and thereupon it was adjudged fo the Plaintiff, 


Wroth werſus Wiggs. 


A ppeal of murder; the Defendant pleaded not guilty, and being 
arraigned by a ſubſtantial Jury of Middleſex , the evidence 
was p2egnant that he was guilty of Man-ſlaughter , but fo2 the 
murder it was doubtful ; the Jury foundhe was not guilty of mur⸗ 
der, and being demanded it he was guilty of Man laughter, they 
anſwered they had nothing to do to enquire of it; and upon this 
the Court being in doubt ſent Fenner Juſtice to the Common 
place to know their opinion, who conceived that by the Law the 
Jury are not compellable to enquire of the Yan-flaughter, and 
thereupon they gave their Uerdictas betoze, and the pꝛiſoner was 
diſcharged, 9 Elz. Dy. 261. a. 


Green verſus Piper, 


J< was held by the Juffices, that a youſe in London which was 

part of the poſſeiuong of aJ22i02y that was diſcharged of pay⸗ 
ing Tithes of their poſſeſſions, yet by the Statute of 37 H. 8. 2. 
ſhail be charged to2 Tithes accoꝛding tothe Oꝛdinance there; fo2 
befo2e that Statute no dwelling houte was chargeable fo2 Tithes, 
becauſe no p2ofit ariſeth of it; and onely Noblemens houſes are 
excepted, and p. 35. it was adjudged accoꝛdingly and a conſultatt- 
on was granted, 


Scory verſus Baber, 


Rohibition àgàinſt the Pꝛopꝛietoꝛ of the Church of Southkirby in 
the Cotinty of York, who ſued fo2 Tithesof Day, and ſur- 
miſed that time out ot mind the owners of theſe Lands had found 
ſtraw koꝛ the body of the Church in diſcharge, or all Tithes of Hay, 
Coke moved that this is no cauſe of — foꝛ the Parſon was 
not chargeable with it, noꝛ had any benefit by it; and in Hill. 30 
Eliz. it was ruled that where onep2eſcribed that he had uſed to pay 
the Pariſh Clerk his wages in ſatis faction of Tithe-hay, this was 
no 
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no diſcharge ; and of that opinion was the whole Court; but ifhe 
had allevged that he gave the ſtraw to the Parſon, and he beſtow: 
ed it in the body of the Church, 02 that the Parſon had a ſeat in 
the body of the Church, it had been otherwiſe; and thereupon 
conſultation was granted. 


Termino Paſchæ, 34 Eliz. in Gommuni Banco, 
Lyſs verſas Watts, 


— upon aLibel fo2 Tithes of Slate-ffones ; the Deken⸗ 
dant p2aycd a conſultation , fo2 that heretotoꝛe the Plaintiff 
ſued a Pꝛohibition fo2 the ſame cauſe in Chancery,and upon the 
ſame Lidel, andthere a conſultation was granted; fo2 otherwiſe 
he ſhall be jnſinttely vexed, that when one Court grants a conſul- 
tation, he ſhall ſue a ]I2ohtibition in another Court. And of this 
opinion was all the Court, that he ſhall have a conſultation , if 
befo2e a conſultation was granted in another Court upon the 
ſame cauſe. And it was here held by the Juſtices, that no Tithes 
are due of a Quarry of Slate o2 ſtone, fo2 the perſon may have 
Tithes of the Sꝛals 02 Coꝛn which groweth upon the ſurface of 
the Land in which the Quarry is. 5 


Tropp verſas Bedingfeild. 


Ebt upon an obligation: The condition was, that if 7.5. per: 
ſom the Arbitrement of I. N. if any be made, betoꝛe the Feaft 
of Eaſter, und if none be made, it the ſatd I. s. came to the Guild⸗ 
hall in Norwich at the Feaſt of Pentecoſt, and there ſuffers himſelf 
ta be Arreſted at ſuch a ſuite, anddoth not remove himſelf, if 
uch ſuite be commenced.” but ſhall anſwer to the Action without 
delay, C2 pay to the Plaintiff at the Feaſt ot Michzelmas ten pound, 
that then, ac. the Defendant pleads that no Arbitrement was 
made befo2e the Feaſt of Eaſter, that I. & died befoze Pentecoſt , and 
anſwered nothing to the reſidue of the condition; and the queſtt- 
on was if it were a good Plea. And the Juſtices upon the firſt mo⸗ 
tion concei ved it was, becauſe that by the an of Gon he is depꝛi⸗ 
ved of his appearance, and ſo his Bond is ſaved although he pap 
not the ten pound, fo2 he had election to do the one oz the other; 
but they would ad vile. 


Maſon verſus Nevill. 


'Reſpaſs : the Defendant pleads that Alex. Nevill his Anceſtoꝛ was 
ſeiſed and died ſeiſed, and the Land deſcended to him as ſon 
and heir, cc. the Jlatntift replted that long time befo2e Al. Nevill 
had any thing in the Land, 1. S. was ſetſed in Fee and infeoffed four 
others to the uſe of himſelf and his wife fo2 their lives, and after 
to the uſe of W. his ſon fo2 life, and after his deceaſe . — the 
ſhall be ſeiſed ur in eorum priſtino ſtatu, upon condition that they ſhall 
reteive the profits,and pay to B. the wife of W. twenty pound per an 
num during her life, and after they ſhall be ſeiſed to the uſe of the 
heirs ales of the body of w. That the Baron and Feme died, that 
W. entred and infeoffed the ſaid Al. N. and died, who e 
eviſe 
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'of another term in 
marrieth 1.5. who let it to 1. D. fo2 twenty one years rendzing or 


deviſed it by his CUAill in waiting to his yonger (on fo2 lite, and 
afterwards A. the wife of W. dieb, and Nich. as (on and heir of the 
body of W. centred and let to the Plaintiff; and upon this it was 
demurred in Law. I. Becauſe ye did not traverte the deſcent, 
2. Becauſe as this caſe is the heir male of W. cannot enter, fo2 
by the feoffment the eſtate tall is diſcontinued, and none can enter 
ercept the Feoffees enter and revive the ule; hut after motion of 
the caſe by the Ser jeants » withouit any great argument, the Court 
gave judgement toꝛ the Plaintiff;fo2 the deſcent is not traverlable, 
vut the dying leiſed, which is conteſſed and avoided by the deviſe, 

Ind Periam ſaid the Deſcent in any caſe is not traverſable , bur 
where both parties claim by the ſame perſon; and that this Feoff- 
ment was no diſcontinuance no2 barred the entry of rhe heirs; 
quzre the reaſon , fo2 the Court did not ſhew any reaſon of their 
judgement, 14 H. 8. 23. 19 H. 8. 6. 21 Eliz. Dy. 366. 


Eyre verſus Woodfine, P. 33. Eliz. rot. 818. 


E JeRione firmæ: The Tale upon ſpecial Uerdia was this, A Ter: 
nioꝛ fo2 years being Dutlawed upon the Statute of rculancy , 
by which his term was tozfeited to the Queen, the Lo2d Treaſurer 
and Barons of the Exchequer , ſold it fo2 ten pound to Fr. Michel. 
and afterward the Dutlazy was reverſed; the queſtion was, it 
the Termo? ſhall have again his Term; and after argument by 
Glanvile of the one part, and Beaumont of the other part; Anderſon 
and Walmſly conceived the Termo? ſhall have again his term, and 


not the mony fo2 which it was ſold, and in whole ſoever hands the 


Lands came, and by whatſoever conſideration; the party ſhall ve 
reſtoꝛed, fo2 the Dutlary being reverſed, it is as it there were no 
recoꝛd, and the Queens intereſt was but conditional, viz. it is 
good if the Dutlary be good; and theretoꝛe the term being ſold, it 
is tied with the condition into whomſoever hands it comerh , that 
if the Dutlazy be reverſed , the term is reduced to the owner. 
And it is not like a ſale made by the Sheriff, fo2 the Sheriff ſeils 


it by authoꝛity ot Law to levy the money; and there it the judge⸗ 


ment be reverſed, the party ſhall be reſtoꝛed onely to the mony, and 
not to the term, koꝛ he loft it not by the judgement : But Periam 
doubted and ſaid, that although by the book of 11 H. 4.65. that upon 
the reverſal of the Dutlary, the party ſhallhave reſtitution ; yet 
the book ſpeaks not if it be fold — And here it is miſchtevous 
ot both ſides, if the party that bought it lawfully chall lole it; and 
of the other ſide , if the other ſhail not be reſtoꝛed to it, he ſhall 
have nothing, fo2 it will be hard to be reſtoꝛed to the money out ot 
the Queens Coffers; but afterwards, Tr. 34 Eliz. Anderſon and 
Walmſly gave judgement fo2 the Plaintiff , Periam not being reſol- 
ved init. v. 20 Eliz. Dy. 363. 


Loftus Caſe, 


Ota: Puckering demanded the opinion of the Juſtices in this 

| caſe, Loftus ng poſſeſſed of a term fo2 eighteen years, and 
e ſame Land in reverſion fo? forty years , 

died inteſtate; his wife takes Adminiſtration and enters, and 
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and makes his Executoꝛ and dieth, the queſttan wag it his wife 
02 Executo2 ſhall have the rent. Periam; during the firſt term foꝛ 
years the Executoꝛ ſha!l have it; foꝛ the Baron him given away ai 
that term, and no intereſt remained in the eme, undthe rent 

the Jndenture ſhall go to the Executoꝛ; but fo2 the reſidue ot the 
term of twenty one years, which is derived out at the Leaſe fo2 
forty , the wife ſhall have it as annexed to the:reverſion oꝛ term 
which the wife had; quzre; fo2 the other Juſtices delivered no 
opinion. 27 9.0 


Bayly verſus Churington. 


A koꝛ theſe woꝛds, Thou art a falſe knave, thou waſt arraigned for 
two Bullocks; adjudged that the woꝛds were not actionable; fo 
he ſaith not he was arraigned foꝛ ſtealing two Bullocks ; and! 
the woꝛds had been ſo, yet the woꝛds had not been actionable; fo2 
a man may be arraigned fo2 Felony, and yet be no Felon, 


Charnels Caſe, 


Ction foꝛ woꝛds againſt husband and wife, becauſe the wife ſaid, 
My Turkies areſtoln, and Ch. hath ſtoln them. It was moved that an 
Action lay not; fo2 it appears the Feme could have no Turkeys , 
fo2 they are the Barons, ſo could not be true, and then no diſcredit, 
Curia contria, becauſe ſhe had charged him with ſtealing; and if one 
which had no hozle, ſaith I. S. hath ſtoln my hozie, this is as great 
diſcredit as if he had had one, to2 every one knoweth not whether 
he had a hoꝛſe oꝛ not. 


Blitheman verſus Blitheman. 


Ower : the Defendant pleads, ne unques ſciſe per dower, &c. and 
upon this they were at Jſlue , the Jury found a ſpecial Cer: 
dict, that J. Blitheman the husband of the Demandant , and father 
of the Tenant, was ſeiſed of the Land intail, and in conſideration 
of a marriage of the Tenant his eldeſt ſon, covenanted by Ind. 
that this Land after his death ſhall diſcend, remain, 8 be 
to the ſon and his heirs, and afterwards he taketh the Demand- 
ant to wife and dieth; and if he was ſeiſed of ſuch an eſtate of 
which ſhe was dowable was the queſtion. And the Court reſolved 
fo2 the Oemandant; fo2 by the Jndenture no eſtate was altered in 
the Baron, but he remained Tenant intail as befoze , and this 
fo2 two cauſes. 1. Becauſe it is 1 a covenant and erecuto2y, 
fo2 which an Action of Covenant lieth if he perkoꝛm it not; to2 
it is not that he will tand ſeiſed to the uſe of himſelf fo? like, 
and after to the uſe of the ſon, but onely that it ſhall deſcend, 

remain, oz be to the ſon after his death, which may be b 

his permiſſion that it ſhall deſcend , and be to the ſon witho 

any alteration of the eſtate. 2. Tf it were an erp2eſs Co- 
venant that he would ſtand ſeiſed to the uſe of n 
| 2 
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Fox verſus Lee. Trin, 33 Eliz. Rot. 555, 


a ror of a Judgment in Tudlow, in Debt upon an Obli- 
. Hation ; the Condition was fo2 payment of ſeventy 

De pound, il. thirty five pound at one day in the Temple- 

© Church, London; and thirty five pound at another 
dap. The Defendant pleads payment of the ſeventy 
ADC GP Pound at Ludlow, Secundum formam & eſſectum conditionis 
prædictæ, and iſſue taken upon it, and tuund againſt him, and JuDg- 
3 


Yates verſus Windham, Quod vide antea Mich, 
31 & 32 Eliz. B. R. Placito, 


| T was moved this Term. Coke ſhewed, that upon the ſecond 
Wait , Quod coram vobis reſidet, the Plaintiſt aſsigned new Er⸗ 
r02s, ſcil. A Diſcontinuance; and that the Judgment was, that 
the Defendant ſit in miſerecordia; whereas it appearety, par the De. 
fendant did appear upon the Summons: To which the Defend- 
ant in the Wit of Erro2 appeared and pleaded, That heretofoze 
the Plaintiff brought a TU2it of Erro2 upon this Judgment, and 
ſhewed all the pꝛoceeding init, and that this is diſcontinued , in 
which none of theſe Erro2s were aſsigned: And upon this the 
Plaintiff demurred in Law, and Coke argued, That this Wit of 


Erro2, and the Erroꝛs aſsigned upon it, cannot be maintained. 


I. The Plaintiff cannot alledge diminution to Reverſe aReco2d, 
after Erro2s aſſigned, anAccire facias ſued upon it, noꝛ can the De. 
fendant allege it aiter In nullo eſt Erratum pleaded; fo2 by it the 
Beco is affirmed, and ſo 28 H.6. 7 Edw.4. & 22 Edw. 4. 2. In a 
Wit of Erro2 Corzm vobis reſidet ; the Plaintiff ſhall not Ton 
tro 
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Erroꝛs but in the Recozd removed, and not in the Judicial Pyo. 


ceſs; fo2 the woꝛds of the Wait are, that there is Erro2 In recordo 
quod coram vobis reſidet. So it is admitted, that this is all the Re: 
£02D. 3. Upon a Wit of Erro?, Quod coram vobis reſidet, the entry 
is Allegando errorespredi&* in forma predict” allegat*, and ſo is the pe: 
ſident, Trin. 20H.7.88. But if theſe Extoꝛs ve over-ruled, he m 

aſs1gn other Erroꝛs within the Kecoꝛd: But here is na mention 
of the fozmer Erroꝛs. Alſo this is entred in another Roll, and 
not upon the ſame Roll, ſo that the Court might ſee all together, 
and ſo is the courſe ; otherwiſe the Court ſhali not intend it to be 
the ſame cauſe, and the Court ſhall be compelled to infinite ſearch, 
which the Law will not allow. But the Juſtices ſaid, That inas 
much as the firſt Tt is diſcontinued, and this is anew Tait ſued, - 
the Plaintiff is not tied to the fonner Erro2s, but may aſsign 
other Erro2s at his pleaſure ; fo2 it is now as if no Erro2s were 
alsigned befo2e, and he may alsign other Erro2s inthe Recozd, 
oꝛ other Erroꝛs cut of the Reco2d ; and this removing of the re: 
ſidue of the Reco2d in this manner is well aflowable ; and theſe 
Erroꝛs may be well aſsigned, and as to theſe points they were ſa- 
tisfied ; but foꝛ the entry of it upon another Roll, they doubted, 
and would adviſe: And afterwards fo2 this caule it was held a 
mil entry, and the Plaintiff put to a new Wait of Erro?, ' 


Beauchamp verſus Neggin, 


* of a Judgment in Aſſumpſit. Firſt Erroꝛ, Fo? that N. the 
Plaintiff in the Aſſumpſit declared, That whereas the ſald B. 
in conſideration that the laid N. had paid fo2 him, and at his re⸗ 
queſt, to C. at ſuch a day (which was a year befo2e the pꝛamiſe) ten 
pound, he aſſumed to repay it Cum inde requiſitus eſſet; which conſide- 
ration is not good, becauſe it was fo2 a thing paſt. Second Erroz, 
The Aſſumpſit was laid at Worceſter In alta Warda ibidem, and the Ve- 
nire ficias was of the City of Worceſter, whereas it ſhould be De alta 
Warda, fo2 by it, it is intended there be woꝛe Wards: Sed nod allo- 
cantur. Foꝛ as to the firſt, when the payment is laid to be at his 
requeſt, the conſideration doth continue, and ſo is the common 
courſe. And as to the ſecondErro?, it ſhall not be intended, that 
there be moꝛe Mards, except it be alledged, 


Brown verſus Worſely, Trin. 33 Eliz, Rot. 683. 


Eu, of a Judgment in the Common Bench, in an Action foꝛ 
woꝛds, viz. Thou art a Whore and a Thief, for thou haſt poyſoned thy 
Husband. And upon not guilty pleaded, the Jury found againſt him, 
and aſſeſſed — koz the firſt woꝛds, fir pound fir ſhillings 
eight pence, and to2 the other woꝛds twenty marks. And theſe 
damages were ſeverally aſſeſſed by the advice of the Lo2D Anderſon, 
befoze whom it was tried; and thereupon ſeveral Judgments 
were given fd the damages: And upon this Erroꝛ was bzought , 
fo: the woꝛds will not maintain an Action, Fo2 thefirft words, 
ſutt fo2 them is to be in the Spiritual Court, and noremedy foꝛ 
them at Common Law: And as fo2 the ſecond wo2ds, although 
the woꝛd Thief will maintain an Action , yet the woꝛds ſubſequent 
will not maintain the fozmer. But Mich. 34 & 35 Eliz. the Judg- 
ment was affirmed, that an Action lay foꝛ the laſt woꝛds: 2 

e 
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the woꝛds, Thou art a Whore, no Action lap; and ag to that, the 
Judgment was reverſfen. | =” 


Pyers verſus Turner, Hill, 34 Eliz. Rot. 766, 


Sumplic, . AS Adminiſirabo2 to Greenway , and declares, that 
A whereas one Walter Turner, the ſon of the Oefendant, was 
bound by Dbligation-of eighteen pound to the Jnteſtate ; which 
money was not patd at the day, but the ſon moved the Father to 
pay it fo2 him; the Oetendant in conſideration the Inteſtate would 
give him a longer day, pꝛomiſed to pay it; and that the Inteſtate 
gave him a longer Day, ſl. the ſixth of May, &c. and upon Non 
Aſſumpſit pleaded it was found to2 the Plaintiff. And it was now 
moveo in Arreſt of Judgment; firſt , That he did not ſhew the 
place where Adminiſtration was committed, as 35 Hens. 31. ts, 
Sed non allocatur; f021t1S good ina Declaration, but not in a Bar. 
Secondiy, Jt was moved that here is no . conſideration , fo2 the 
giving day to the Father who was not indebted, is not material; 
otherwiſe, if he had given day to the ſon, Sed non allocatur; Fo? by 
Gawdy , laping all the matter together, that the Father required 
it upon the requeſt of the ſon, and the other giving day, it is good, 
and a recovery in this Action ſhall be a good Bar in debt upon 
the Bond againſt the ſon: And to this the Court agreed, and the 
A had Judgment. Nota, Trin. 37 Eliz. in the Exchequer Cham- 

er this Judgment was reverſed, fo2 it was no conſideration, 


Haſſall verſus Juxon, 


Reſp: ; fo breaking a houſe in ſuch a Pariſh and Tard in 

London. Upon not guilty, the Jury founv the Treſpals , and 
that the hoſe was in the Partſh, but not in the Ward; and it was 
held, that this Uerdict is fo2 the Plaintiff ; fo2 the finding it was 
not in the Card, 1s — it being admitted by the parties, 
and the Jury had not to meddle with it; and it was adjudged to2 
the Plaintitt. 


Allen verſus Andrews, Hill, 34 Eliz, Rot. 720. 


F bh Plaintiff had bꝛought debt as Adminiſtrato2 to George War- 
low, by reaſon of Adminiſtration committed to him by the 
Archbiſhop of Canterbury againſt the Defendant , and had Judg⸗ 
ment to recover; and after the year bzought a $cire fadas upon the 
Judgment: The Defendant pleaded, that the Jnteſfate died in 
London, and had not Bona notabilia in divers Dioceſſes,; and that 
after the Judgment, the Biſhop of London committed Adminiſtra⸗ 
tion to the wife, and upon this it was demurred. And Andrews 
himſelf moved, that he. might well plead this Plea; fo2 it was a 
matter of puiſne temps, and he could not plead it befoze ; But all 
the Juſtices held, he came too late; fo2 Popham ſaid, if the Admi⸗ 
niſtration had been repealed, he might well avoid the Judgment 
by this Plea, fo2 it was of puiſne temps: But this was a matter 
he might have pleaded befoze , and it is in adnulling of the RKe- 
cod, which is not ſufferable ; and the Plaintiff had Judgment. 


Do 2 Boyer 
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(8) 


(1) 


(2) 


Boyer verſus Jennings, Paſc. 33 Eliz, Rot, 248, or 348. 


23 of a omen. in Debt inthe Common Bench, where 
the Defendant pleaded a good Bar, and the Plaintiff made 
an ill Replication; and the Defendant did not rejoyn, but Judg: 
ment was given againſt him upon a Nihil dicit; and now pe wouid 
alsign Erro, foꝛ that the Replication was ill: So that it appear. 
ed upon his own ſhewing, that he had no cauſe of Action, and then 
no Judgment was to be given koꝛ him. But the Court held, he 
could not alsign Erroꝛ in it; 4 — being given by Nihil 
dicit, it is all one ag if no Bar oꝛ Replication han been made; foz 
the Court without Iſſue oꝛ Demurrer, ſhall not adjudge upon the 
Replicatton : And although it was entred, yet when the Defend. 
ant doth not rejoyn, this is a waver of all; and it it were in this 
Court, it is never entred until the Bejoynder be made; where: 
— 2 the Judgment was affirmed, 3 H. 6. 41. 38 H. 6. 39, 12 Edw.z, 
Elloign 17. » 


Termino Trinitatis, 34 Eliz, in Communi Banco, 


Flower werſys Rigden. 


R Fi The Caſe was; à Diſſeiſſoꝛ inkeoffed afiranger and 
_ after the Diſſeiſſee brought an Alsize againſt the Diſſetſo2 
onely ; and the Feolfer pen ing the Alstze, let the Land to the 
JIAlatntiff, The Diſſetflo2 pleads to the Alsize Null tort, null diſſeiſin, 
&c. and found againſt him, whereupon the Otſſetſee recovered : 
The queſtion was, if the Termer koꝛ vears ſhall falſifie this re: 
covery, that is to ſay, that the Defendant in the AſstJe Ne diſſeiſſe 
pas. And it was agreed by the Court, that he might; fo2 the Ter- 

ier here did not claim by him againſt whom the recovery was 

ad; and there is no daubt, that the Freehold, out of which the 
Term is derived, is not recovered, and the Freehold is not 
bound by it: And the doubt at Common Law was, ik the Ter⸗ 
mer might kalſifie where ths recovery was againſt his Leſſoꝛ; but 
it was never doubted, but that where a recovery is not againſt 
the Reverſioner, but agajul a ffranger which had nothing in the 
Land, but that the Leſſee might falſiſie in point tryed, and ſo is 
1 Hen.7, 19. And it is à rule, that every ſtranger to a recovery may 
falſifie, (fo2 he cannot have Erro2 o2 Attaint) if he came not in 
pending the TUait , by him againft whom the recovery was, fo 
then he is bound: And afterwards it was foadjudged, that he 
might falſiſie in the point tryed, 


Farrar verſus Johnſon, 


T Þe Caſe was. AFcme Leſſee fo2 life, the Reverſion totwo C6- 
4 parceners, the Feme and one of the Coparceners make a 
Leaſe foꝛ years of the whole, rendꝛing ten pound Rent per annum 
tothe Feme, during her life, and after ten pound to the ſaid Copar- 
cener: and afterwards, the Feme and the two Coparceners joyn 
in a Fine, Sur coniſans de droit come ceo, &c. ta two ſfrangers, which 
was to the uſe of Farrar, the Husband of the Toparcener that 

joyned 


— 


— 
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joyned in the Leaſe. Twoqueſtions were moved. 1. Tf he in the 
Neverſion ls vy a Fine to the uſe of himſelf, if attomment be 
needful, and refolved it was not; foꝛ he is in by the Statute of 
27H. 8. Do in every cafe of a Fine ſevied of a Seignioꝛp, 02 of a 
Reverſion to an uſe, 2. Ik by this joyning in the Fine by Te: 
nant fo2 lite with the Reverſion , ik the Eftate fo? life be ſurren⸗ 
dered, and the Rent ertind , becauſe the Reverſion to which the 
Rent was incident, is gone: And the Court doubted, but incline 
it was not; fo2 every one granted what in him lay. And Periam 
ſatd; if they had not le vied a Fine, and Tenant fo2 life died, the 
Leale was good but fo2 a moity of the Parcenerthat let, yet the 
Rent remained fo? al]. | 


Termino Trin. 34. Eliz, inScaccario] 
Edwards Caſe. 


An upon the Caſe, Fo2 that the Plaintiff having a Seller, 
in which he put divers Hogg⸗ heads of Wine; and the De- 
fendant having a TUare-houſe over the Seller, maltctouſly laid 
into the Uare-houſe ſuch- 12 — 7 Quod propter gravi- 
alt ponders, the $1002 of the CUare-houſe ell down and ſpoiled 
all his Wines, by which, ac. The Detendant pleaded, = J. S. 
was poſſeſſed of the Ulare-houſe, and of the Seller; and tet the 
Seller to the Plaintiff, and the Ware-houſe to the Defendant ; 
and that at the time of the Leaſe made, the re-houle was 
much in decay and ruinous; and that there uſed to de laid in t 

Mate houſe a thouſand weight, and that he put in it but eight 
js le weight, Et propter ruinoſitatem ft fell Down; and concluded 


is Plea, Et hoc paratus eſt verificare: And upon this, it was demur⸗ 

ed in Law; and the pꝛincipat cauſe of the Demurrer was, foz 
that the Plaintiff laid to the Defendants charge, that he malicioſe 
did over-charge the Ware-houſe w|th Mares, and that it fell 
Propter gravitatem ponderis ; and the. Defendant anſwered , that it 
was ruinous and fell Propter ruinoſitatem, and did not traverſe that 
which was ſaid to his charge. And this caſe was argued by Ackin- 
ſon and Fleming fo2 the Platntiff, and by Coke and Dalton fo2 the De- 
fendant, and after ſeveral rl yn at the Bar, Gent and Clark 
Barons held ſtrangly, that the Nea was not good fo2 want of a 
Traverſe ; fo2 when a Malefeſans ts laid to the S Charge, 
he ought erp2eſly to traverſe it, and not to anſwer it by Argu⸗ 
ment. But Manwood Chief Baton 12 the contrary 
that the lea was good fo2 he confeſſed that if fell, but ſhewen 
how: As in Waſte, the Defendant pleads that it was ruinous at 
the time, without anſwering er — 7 to the Waſte: So in an 
Action 12 Caſe againſt an zun eeper, it is a good Plea, 


that the Plaintiff was robbed by one which came in company wit 
him, without traverſing, that it was by hts default ; but it was 
anſwered, that no Male-feſans is expꝛeſly ſuppoſed by theſe aas, but 

a permiſsion: But here an ill act is expꝛeſly ſuppoſed, which 
ought erp2eſly to be traverſed ; and the two Barons laid, that ſo 
was the opinion of other Judges, with whom they had conferred; 
wherefo2e againſt the opinion of Mood, they gave Judgment 
fo2 the Plaintiff. 


Termino 
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Termino Trinitatis, 34 Eliz, in Camera Scaccarii. 
Highgate verſus Diggs; 


Px alsigned was, that Diggs had bꝛaught a Wait of Covenant, 
Land declared upon an Indenture; but in the Bill upon the 
File, there was no date of the Indenture, but ſpaces left fo2 it; 
but the Declaration was perten and compleat, and fo2 that, the 
Bill upon the File is as an 92tginal Tut , which ts the Warrant 
fo2 the Declaration; and this not being perfect, the Oeclaration 
cannot aid it: Foꝛ this cauſe the Judgment was reverſed, and 
they ſaid, if there be no Bill upon the Filez this is a plain cauſe 
of Reverſal, and that they had ſo adjudged it: And la it is here 
as if there were no Bill. Therefore, cc. 


Rawſon verſus Maynard. 


Reor of a Judgment in the Queen Bench: The Erro? aſsign- 
ed was, foꝛ that in an Ejectione firmæ the Plaintiff did count of 
a Leaſe of the fourth part of a houſe in N. in four parts to be di. 
vided ; by fo2ce of which, he entered in Tenement a prædict and 
was inde poſſeſſionatus, until the Detendant Did eject him De tene- 
mentis przdi&'; whereas he ought to ſuppoſe his Entry into the 
fourth part, and the Ejectment of the fourth part. Sed non alloca- 
tur; f02 the Juſtices ſaid, that the Entry and Cjectment ſuppoſed 
De tenementis prædict ſhall not be intended ot the entire Tenement ; 
but of the fourth part of the houſe, accozding to his Declaration; 
and the Judgment was affirmed, 


Termino Tnnitatis, 34 Eliz, in Curia Wardorum. 
Jernengham & Cornwallis, 


T* Caſe was, A man was ſeiſed of thꝛee Mannoꝛs, of two in 
1 Fee, and ok the third in Tail, all being held in Capice; and he 
deviſed all of them to a ſtranger: The queſtion was, fo2 how 
much this Deviſe was good? which was referred to the two 
Chief Juſtices, and they conceived it was good fo2 the whole twa 
Mannozs 82 held in Fee, and void to? the third; fo2 he be⸗ 
ing Tenant in Tail of the third Mannoꝛ, and that diſcending to 
his Jſſue, is a ſufficient perfozmance of the Statute of 32 H. 8. 
and the intent of it is ſatisfied, 


Termino 


} 
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Termino Michaelis, 
Triceſ. quarto & triceſ. quinto ELIZABETH, 
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Beal verſus Charter, 


Reſpaſs fo? falſe impꝛiſonment: The Defendant juſti- 
fiedas Conſtable of A becauſe the Plaintiff bzought 
a 1 Childe of the age of two moneths, and laid it in the 
SE Church-yard of A to the intent to have deſtroyed it, 
onto charge the Pariſh with the keeping of it; fox 
which he did arreſt him, and put him in the Stocks; 
| fo2 which, ec. And upon this, it being demurred, it 
was held a good Juſtification, fo2 it is an ill pꝛactice, and is good 
cauſe to ſtap the Platutiff, and to impꝛiſon him; and afterwards 
in the ſame Term it was adjudged, that the Plaintiff Nitul capiat 
per billam. | ed 


Grute verſus Locroft, Paſc, 33 Eliz, Rot. 211, 


TReſpaſ upon Demurrer ; the cafe wag, Baron and Feme Joynfe- 

nants, during the Coverture fo2 firty years; the Baron hy. In⸗ 
denture let all the Land koꝛ ſeventy pears, to commence immevi⸗ 
ately after his veath ; the Baron dieth;and the Feme ſurvived: The 
queſtion upon Demurrer was, if this be a good Leale to charge 
the poſſelsion of the Feme. Jt was firſt moved, that it was a void 
Leaſe, becauſe it was not to conmrence till after the death of the 
Baron; and it might be, that he might over-live the whole Term: 
And it is all one, as if he had granted the Term to commence 
atter his death, which hav been void. Second point, he dying 
before the Term commenced, the Jntereſt is veited in the Feme : 
But it was adjudged a good Leaſe. Foz as to the firſt, it is not 
like the caſe put , fo? there nothing paſſed until his death ; but 
dere a good Termis created in Jntereſt, although not in pofleſst- 
on. Foꝛ the ſecond point, the Baron having an Jntereſt to Diſpoſe 
of in his lite, he might viſpoſe of all the Term, and it ſhould 
binde the Feme: So when he hath diſpoſed by an Act executed in 
his life of the Intereſt of the Term, and hath created a Term in 


Intereſt; this is as good as it he had granted all the Term: And 
lo it was adjudged. 1 Coke 155. 


Martidgle 


(1) 


(2) 
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(3) 


(4) 


| Martidale verſus Martin. 


PJ-Nonc Firmæ, by the Leſſee of Sir Edw. Clere againſt the Leſſee 
of Peacock, fo? Certatn Lands in Thetford. Upon ſpecial Uerdic 
the caſe was, An Anceſto2 ot Six Ed. Clere deytifed certain Land to 
divers and their heirs (under whom Peacock klaimed) to the uſe of 
them and their heirs: Upon this truſt and confidence Ather 
out ok the p2ofits bf it ſhoald ert a Free ſchool, d ay (0 
much to the Maſter yearly, and ſo much to the Aſher, and ſhouly 
give ten pound per annum to five pdoꝛ men; and it was found, that 
the Land was not ſo mployed, no2 any School erecked, #c. Andi 
this were a Condition, fo2 beach whereot Sir Ed. Clere might 
enter, was the queſtion, There were two points in the caſe, firſt, 
Tf theſe uſes were void by the Statute of 23 H.s, cap. 10. Second- 
ly, Ik it were a Condition. And after Argument, all the Juſtices 
held; firſt, that it was not reſtrained by the Statute ok 23 8.8. 
fo2 that was onely to reſtrain ſuperſtitious uſes, and never in- 
tendedtoreſtrain tiſes that were in favo? of learning, and reltet 
of the poo2, Vide 1 Co. Porters caſe. Secondly, They reſolved it 
was no Condition, fo2 the wo2ds being upon truſt and coxfidence, 
ſhew that he repoſed truſt in them, and would not pave he Land 
return fo2 not perkoꝛmance of it; and there can be no moze apt 
woꝛds to ſhewhis intent, and not to tye the Land with a Condi⸗ 
tion. And Popham cited Machirs caſe (which was entered, Mich. 
29 & 30 Eliz. Rot. 649.) where the Lefſo2 deviſed his Land to his 
Leſlee fo2 years, fo2 the lame term he had befoꝛe, and paying the 
ſame Rent, and at the ſame days, and upon the ſame Covenants 
which were in the firſt Leaſe ; and the queſtion was, Ik this were 
a Leaſe conditional, that his Leaſe ſhould ceaſe if he did not per: 
loꝛm the Covenants, and 1 ed it was not; foꝛ the firff Co⸗ 
venants were onel by way. of Covenant, and not Conditional : 
And here it cannot be by way of Covenant, and therefoꝛe the De- 
viſe as to that was void, and ſfood foꝛ the reſivue ; and afterwards 
it was adjudged fo? the Leſſee of Peacock. 


Juſtice Fenner verſus Fiſher, 


1288 The Defendant juſtified, fo2 that Jo. Wright was ſeiſed 
I in Fee, and lett to him fo2 years; that the JIlaintiff claim- 
ing by colour of a Deed of Feoffment, where nothing paſſed, 
entered, ac. The Plaintiff replieth, by Proteſtation, that Wright 
was not ſeiſed in Fee, Pro placito ſaith _ nondemiſit: And upon 
this Jſſte was Joyned „and found fo2 the Pine, And it was 
now moved in Arreſt of Judgment, that the Plaintiff hath not 
made any title to himſelf in his Replication: But all the Juffices 
held it good enough ; fo? in this action a man need not make any 
title to Himſelf, but otherwiſe in an Aſstze o2 other real Action: 
Alſo by the Defendants ]Ilea,that the Plaintiff entered by colour 
ok aDeed of Feoffment , in that he doth admit him to be Tenant 
at Will, which is not Deſtroved ; and it was adjudged fo? the 
Plaintiff, Vide 18 Edw.4. 26, 3 Fdw.4. 18. 22 Fdw,4q. Treſpaſs 140. 
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Appleton verſus Burr. 


| she, of a Judgement in the Common Bench, in an Action upon 
the caſe againſt the Plaintitf, Sheriff ofE.fo2 ſuffering a pziſoner 
to eitape that was arreſted by a capias upon an Ougimali Tit. 
I. Erro2, it was alledged that the Sheriſt directed his Warrant 
to the Bayly of the Franchiſe to arreſt him, who arreſted him, 
and delivered him to the under-Sheriff in ea parte Authorizat* &c, 
and ſhewed no place where the Bayly delivered the p2tſoner, fo2 
it may be it was out ofthe County. 2. Jt was not ſhewn, that 
the pꝛiſoner did not appear at the day; and ithe did appear, oe 
Plaintiff was at no lots. Sed non allocantur; fo2 the ſhewing of the 
place was but an inducement to the action; and when he pleaded 
not guilty, the eſcape is the matter materiall; and to the ſecond, 
though he did appear, yet the tort is not purged, and the Judge- 
ment was affirmed, 


| Charnock verſus Sherrington, 


Rror, foꝛ that Sherrington recovered againſt one Worſely in Debt, 

and afterwards Worſely enfeoffed the Plaintiff of his Land; 
and then Sheriff ſued an Elegic upon the Judgement, and the 
Plaintiff befoze Execution made, ined this Tait of Erroz, and 
would aſsign Erroꝛ in the Judgement; and it was demurred in 
Law if the it did lie. Curia, it ſeemeth it doth not. 1. That the 
Feoffee cannot have a Wait of. Erro2, except it be fo2 Erro2 in 
ſuing the execution. 2. Till execution ſued he is not a party 
grievey, and this was the reaſon that he in the reverſion oz re- 
mainder ſhall not have Erro2 in the like of the Tenant koz life, 
upon a Judgement given againſt the Tenant fo2 life, becauſe he 
was not a party grieved, but he might have it after the death of 
the Tenant fo2 lite, befoze the Statute. But Egerton ſtrongly urgen 
the contrary, becauſe the Land is liable to the execution, V. 18 Ed. 
3. 25. 4 Dy. 1. 2 Ed. 4. 24. | 


Graves Caſe: 


A Ction f02 theſe wo2ds, Mr. Wingfield you never thought well of mee 
ſince Graves did ſteal my Lamb, abjunged actionable although it 
was alledged in Arreſt of Judgement, that it was not a dired 
affirmance that G R. did ſteal it. 


Levetts Caſe, 


A Ction f02 woꝛds, and declared that the Plaintiff was an In⸗ 
holder in D. the Defendant ſpake theſe wozDs, Thy houſe isin- 
fected with che Pox, and thy wife was laid of the Pox,SaDjuDged actionable; 
fo2 it ſhall be intended the great Por, and if it were the (mal 
Por, yet they were actionable , fo2 it is a diſcredit tothePlaintiff, 
and gueſts would not reſo2t thither, and it was adjudged foz the 
Plaintiff, and fifty pound Damages given. 


P p Barter 
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Baxter and his Wife verſus Mounting, 


Rror to reverſe a Fine. The Crro2 alsigned was, that the 
E Baron and Feme, and a Third perſon levied the Fine, and the 
Tit of Covenant was againſt the Baron and Feme, and the third 
perſon ; and inthe ſummons the eme was left out. Coke moved 
that fo2 this Erro2 the whole Fine ſhall be reverted, and it being 
lll in part, is ill in all. 2 Ed. 3.39. 27 H. b. 6. 10 Ed. 31. 30. and (0 was 
the opinion of the Court, but they would adviſe. 


Warneford verſus Haddock, Mich, 33. & 34 Eliz. rot, 47, 


Rror to reverſe a Judgement in an Action of CTTJaſte. I. Erroz, 

fo2 that in the Action of TUaſte the Dekendant appeared upon 
the diſtreſs , and after Declaration made na aulwer, but Juog: 
ment was given againſt him by mhil dicit; and upon the Wait a- 
warded to enquire of the Waſte t Damages, the Sheritt went not 
to the place waſted, but enquired of it at another place, and this 
was alsigned fo2 Trro2, Sed non allocatur, fo; when Judgment in 
Caſt is given upon a Demurrer 02 nilul dicic the AHaſt is conteſſed, 
and the Tit ſhall be only to enquire of Damages, and although 
the Wait da command the Sheriff to go to the place; and this is 
but of foame and -nugation; but otherwiſe it is where Judgment is 
given bydefault beto2ze appearance; (ets ; Eliz Dy. 204. 2. Erro 
ve alsigned the Waſte ina houſe, and by his Title it appeared the 
Plau ntiũ had only two parts of the reverſion ofthe Hotle. Sed non 
allocatur, f02 although he hath but two Parts, yet he ſhall puniſh 
the Defendant to2 Waſte done, in that which was held of the 
Plaintiff ; and the Meſſuage being entire, he cannot alsign the 
(Uaſte otherwiſe, and he did count aͤccoꝛding to his Title. 3:Erroz; 
becauſe it did appear the Dekendant had the two Parts byſeveral 
demiles; and therefore though the Plaintiff had the reverſion in 
one hand, vet he ought to have ſeveral Actions, Sed non allocatur: 
fo2 he having counted upon the whole matter, it is as ſeveral 
counts; and he may well joyn them in one action. And Paſc. 35 Eliz, 
the Cale was moved again; fo2 that it doth appear by the Count, 
that the Defendant held one part of the demiſe of the Plaintiff; 
and the other of the demiſe of a ſtranger, which had granted his 
reverſion to the Plaintiff, ſo he had the reverfion by ſeveral Titles, 
he cannot maintain this Action; and although he hath declaren 
ſpecially how he held it, ex dimiſſione & aſſignatione, this will not aide 
him, but ifhe had made ſeveral Leaſes he might have had one 
Action of TUaſte, as 44 Ed. 3. ts. But all the Juſtices held the con- 
trary, foꝛ inaſmuch as he hath ſhewnthe truth of his Caſe in his 
Declaration, and hehath the reverſion in one hand, he hall main- 
tata this Action Erroꝛ, that the Sheriffhad taken an inqueſt 
to enquire of the Waſte, whereas the Judgement being by con- 
feſsion,tit ought not tobe enquired: but becauſe divers preſidents 
_ ſo, it was awarded no Erroꝛ; and the Judgment was affir- 
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Termino Hillarii, 
Triceſsimo quinto ELIZABETH Æ, 
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Sharley verſus Richardſon. Int. Hill. 34. Rot. 462. 


, Eb: upon an Obligation of Fifty pound, the 
Condition was to perfozme the Arbitrement 
ot Walter Bolton anD Ed. Price of all Actions, tc. 

The Defendant pleaded they made no Arbi⸗ 
trement ; the Plaintiff by replication ſhewed 
that they made an Award, ſcilicer, that each of 
them thould give to the other wichin four days 
agR aiter the award a general releale of all de⸗ 
manos riit the date of the Obligation, proviſo ſemper that if either 
of them diſliked the award within twenty dates after the award; 
and ſhould pay to the other within the ard twenty dais ten fhil- 
lings, that then the Arbitrement ſhould be void, and it ſhould be 
lawful fo2 them to ſue their Actions, 4c. one againſt the other. 
Ind upon this it was demurred; and argued by Tantield of the one 
part, and Lewis of the other; and after argument it was adjudg- 
ed foꝛ the Plamtiſt, fo2 all the Juſtices held that the firſt part cf 
the award was good and the proviſo being repugnant and con⸗ 
trartant to the pꝛemiſſes is wholly void; and fs2 the not perfo2- 
mance of that part which was good, the Action did ye; fo2 when 
they awarded that they ſhould releaſe each to other within four 
dates, by not perfozmance of it the Bond was to2feited ; then 
the proviſo that upon payment of ten ſhiilings all ſhould be void. 
this cannot fave the Bond, which was bekoze foꝛfeited. And 
when one hath releaſed to the other, the other ik the proviſo be good 
might tender the ten ſhillings to make the Arbitrement void, 


which would not avotd the releaſe; and it was adjudged fo2 the 
[Ilatntift. 


4, 


Ridler verſus Punter, 


Þ {tone firmæ. It was found upon ſpecial verd >, that W. and his 
CUite being poNefed in right of the TTiife of a terme which the 
had as Adminiſtratrir to C her firſt husband; and W. being in⸗ 
debted by contract, granted the terme to Coleman, to the uſe of W. 
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(3) 


(4) 
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and his (life fo2 their lives, and after to the ule of Coleman h1mielt, 
W. is ſued fo2 this Debt, and recovery againſt him, and a fert 
facias being awarded to the Sheriff, he foꝛ this Oebt ot W. ſold the 
Terme to the Plaintiſt; the queſtion was it this late were good. 
It was moved, that this grant ofa Terme, being but a Chattell, 
and to the uſe of the grantoꝛ himſelf, 1s void by the Statute of 
3. H.7. Curia contra, fo the pꝛeamble of the Statute is, where grants 
were made by fraud o2 covin, of Chattelis to the vie of the gran- 
toꝛs themſelves, to defraud Cꝛeditoꝛs oꝛ others. that they ſhall be 
void; but this grant is not to avoid Creditoꝛs, fo? the terme 
being in right or the wife as Adminiſtratrir, it it had lo continued 
in the hand of W. and had never been granted, this was nat erten- 
Dible fo2 the Debt of W. and if W. himlſelt had it as Executoꝛ, it 
was not extendible fo2 his pꝛoper Debt, and fraud ſhall not be 
intended, except it be expꝛeſſy tound, And this grant is out of the 
— of 19 H. 7, and all other Statutes of that nature, where⸗ 
oꝛe, tC, 


Eaſt verſus Harding. 


T Reſpaſs fo? cutting of Trees, the queſtion was , if it be a fo2- 
| feiture by the Common Law fo2 a Copyl:oidcr to cut Trees, 
without a ſpectail cuſfome fo2 it. Gawdy and Pophzm held it was, 
foꝛ it is to the Lo2ds disinheriſance; and is not ailowable for a 
Copyholder to do it without a Cuſtome; and it he did it, it was 
a fozteitiire ; but by popham, ik it be found that he did it to2 repa- 
ration of the houſe, by which it is made better, there peradven- 
ture it is otherwiſe. 


Gregory verſus Nevill. 


A That whereas M. the Leſſee (02 life of Land, the 
reverſion to the Oefendant , had granted to the Plain⸗ 
tiff a Rent of Ten pound out of it, in conſideration that the 
2laintiff pꝛomiſed to relinquiſh the Rent, the Oefendant pꝛomi⸗ 
ed to pay him Thirty pound, and alledged in facto that he did re⸗ 
{inquith the Rent, and did not claim it, 4c. and upon non Aſſumpfit 
it was found foꝛ the Plaintiff; and upon motion in Arreſt of Judg- 
ment, it was reſolved that the Oeclaration was not good, becauie 
he ſhewed not howhe relinquiſhed the Rent, fo2 it might be by 
wo2ds, which was no diſcharge. 


Bagnall verſus Sachaverell. 


A Sumpſir, F02 that whereas the Defendant was indebted to 
him in Fifty pound, he pꝛomiſed to pay it, the Jury found that 
quoad F02ty ſeven pound, parcell of the ſaid Fifty pound, he did 
aſſume to pay it, cc. quoad reſiduum non aſſumpſit; and it was moved, 
ik upon this verdid the Plaintiff ſhould have Judgment; and re⸗ 
ſolved he ſhould not, becauſe it was found that he did aſſume 
only foꝛ part, ſo the ſame aſſumpſit was not found that the Plain⸗ 
tiff did declare upon; and although it was upon an indebiratus 
aſſumpſit, it would not alter the Caſe. 


Nedham 
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Nedlam verſus S. Corſellis, an alien. 


Crion f02 W02Ds, foꝛ that whereas J. Clerke bought an aſſumpſit 

againſt the Oetendant, and they veing at Iſlue upon it, the 
Plaintiff being pꝛoduced as a witnels at the trial at Guildhal befoze 
Wray Chief Juſtice, fo2 Clerke, and upon his Oath gave evidence to 
the Jury; the Detendant ſuper hoc immediate ſaid, thou haſt forſworn 
thy ſelf, innuendo in the ſaid Dath. And upon this Declaration the 
Defendant did demur And it was adjxidged that the Action lay 
upon theſe circumſtances ; foꝛ it was ſuper hoc immediate, (FC, after he 
took the Dath, and it is innuendo the laid Oath. And a TUait of 
enquiry of damages was awarded; and it was held that upon this 
Wait rhe 211]. it ſhall ve all of Engliſh, and not part of Altens, 
fo2 it is aut of the Statute. 


Sherwood werſus Winchcombe, 


Rohibition, The PAlatintf? declared that whereas King H. 8. was 
ſeiſed of the Mannoꝛ of D. of which a poꝛtion of Tithes of ſuch 
a place was parcel! time out of mind, cc. conveyed it to him, and 
he was impleded in rhe Court Chriſtian foꝛ theſe Tithes , cc. and 
upon this Oeclaration it was demurred ; fo2 Tithes cannot be 
parcel! ofa Manno?, foꝛ they are things ſpiritual, fo2 which at 
Common Law a Common perſon cannot ſte; and being of a 
diſtinct nature, cannot belong to a Wannoz; 10 Ed, 3.5. 9H. 7.46 Ed. 
3. cattalla felonum Cannot be parcell of a Mannoꝛ, ano although the 
King may have Tithes, yet he hath them not as a lay Fee, And 
of that opinion were all the Judges, that he cannot p2eſcribe fo2 
Tithes as parcell of a Yanno? ; but ift he had p2eſcribed to have 
decimam partem granorum, this had been good, but not portionem 
decimarum, and a conſultation was granted, V. 2, Co, 45. b. 


Scavage verſus Beauchampe, 


Pg upon the Cale, by a Sheriff againſt the Defendant, be- 
catiſe he was a pꝛiloner and in execution, & violenter eſcaped. 
The Defendant pleaded, that befo2e the time of the eſcape the 
Underſherift carried him out of the p2iſon to ſuch a place, which 
was out of the jurisdiction , and afterwards bzought him back 
again, and there he remained till the time of the eſcape ſuppoſed, 
and then he went out as it was lawtul fo2 him, and upon this it 
was demurred in Law. 1. Jt was moved that an Action did not 
lye fo2 the Sheriff againſt a pꝛiſoner fo2 an eſcape, fo2 he ought to 
keep his pulon at his peril. Curia contra, and ſo it was ruled 
between Holt and Hill, fo2 the JIziſoner by Law is to remain inthe 
place whereto ecis committed.And as tothe matter, the Juſtices 
conceived, it the 222 be once by the Ac of the under-ſheriff 
carried out of pziſon to another place out of his jurtsdiction, al- 


though he be brought again to the pꝛiſon, he is not in execution, 
and need not tarry ; but they would adviſe. 


Levett 


(7) 


(8) 
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Levett verſus Farrar, 


Pa Impriſonment. The Defendant juſtified, fo2 that a Walt up- 
on the Statute of Norchampron was awarded zo July 32 Eliz. 
to the Sherift, ano the Juſtices of the Peace of the Colinty of 
Norfolk to remeve a foꝛce; and he being underfheritt by the Cem: 
mandment of the Sheriff went to tye places, and found che 
fo2ce , and becauſe he was not able to remove it, he made Þ:0- 
clamation that every one ſhould bepart and leave their wen: 
pons, cc, and afterwards he enquirev ot the toꝛce; and it being 
found that the Dekendant was one gbthem that made tije tozce, 
the Defendant 6 Auguſt, afterwarbs by vertu ok the ſaid int 
did Arreſt him, and committeu hem co Datan; and 10 quiſtt;;- 
eth. And uponthis the jÞ-:cintili Demurreb. 1. Pecaiile this is 
a Commission to the Sherifi, which the under Sheritt canner 
execute. 2. De ought to commit hum at the iame time uhren 
the fo2ce was done; and cannot Arreſt him atterwards, when the 
fo2ce is ended. 3. Becaule it is not averred that he was under⸗ 
Sheritf at the time ot the Arreit. But the Court notwithiiand- 
ing theſe and other erceprions held the lea good. Fo2 when 
it 19 directed to the Sheriff, by the name of his Dffice , and not 
bya particular name, no2 doth expzeſly command him to do it 
in perſon, the under Sheriff may do it, fo2 it is a Clit groun⸗ 
ded upon the Statute; and not a Commiſston, fo2 then it had 
been otherwile. 2. The Arreſt is [awful at another time; fo2 
if the foꝛce had been removed betoze his coming, yet if by en 
quiry it be tound that a fozce was done, and who did it, he 
may Arreſt them at another time; and it is not like the Statute, 
that the Auditoꝛs may commit the accountant, fo2 there he 1s 
befoꝛe them. 3. Jt ſhall be intended he continued under-Sherliff, 
when in the ſame lea it is alledged he was -tinder-Shertit , 
and the contrary is not ſhewn. And it was adjudged fo? the 
Dekendant. 


Termino Hillarii, 35 Eliz. in Camera Scaccatii. 


Scroggs verſus the Lord Mordant. 


18 Plaintiff as Adminiſtratoꝛ of Bridges brought a Nzit of 
Erroz to reverſe a Judgement in Scandalis magnatum in the 
Queens Bench. 1. The Defendant alledged that the Tit of 
Erroꝛ lieth not fo2 this Tit of Exroꝛ is given by the Statute of 
27 Eliz, and the Statute is, that the party,-JIlatntitf 02 Ocfendant, 
ſhall have a Tut of Erro2, but ſpeaketh not of the Herr, Erecu- 
toꝛ, 02 Adintniſtrato2. 2. That Execution was ſued againſt the 
Teſtaro2 by Elegic, and the Lands only were ertended , but no 
goods delivered in Execution, ſo the Adminiſtrato2 had no loſs ; 
and when he had no lols he cannot be reſtoꝛed to any thing. But 
the Court reſolved fo2 voth points, that the Ut of Erro2 did 
well lye; fo2 as to the firſt, it is within the intent of the Statute, 
foꝛ which the Statute did p2ovide. And as to the ſecond, he is 
pꝛivy to the Recoꝛd; and may have loſs by it in futuro. And in 
many Caſes he that hath no loſs noꝛ can have loſs, may maintain 
a CU2it of Erro2 , as the Tenant which makes a Feoffment 2 
ing 
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ding the Cit against Him ; ſo in Tretpats againt two, and 
cxecution of the damages is had againit one onip ; and the lain⸗ 
tiff is ſatisfied, and he aganſt whom the Execution was, died, 
yet the ſurvivoꝛ may ine a Wat of Erro2 ; and fo2 this point 
20 Ed. 3. was cited, whereupon it was awarded that the Ct ad 
Ie ; and that the Defendant ſhould auſwer i V.6.Co.80. Nota alſo, 

that it may be that the erecyrion of the Land may be avoided; and 

then the Adminiſtrato2 may be damumied. Gi 
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Munday verſus Cordall. Int. Hill, 35. Rot, 60. 


C tion fo theſe woꝛds, Thou art a forger, and art ſued in the 
orchamber for forging by one Sedge. It was after ver- 
dic moved in arreſt of Judgement, that an Action 
dd not lie fo2 thoſe wozds, fo2 it is not ſhewn 
| what thing he foꝛged, and how he was ſued, fo? it 
might be, it was without cauſe. But the Court 
gave Judgement to2 the Jlaintiff; foꝛ when he ſaid, chou art a forger, 
this is intended of ſuch a thing of which Foꝛgery might be, and to 
be ſpoken inthe woꝛſe part; and when he ſatd, Heis ſued in the Star. 
chamber, this doth aggravate it, that he did luch a Fo2gery, fo 
which he is ſuable there. 


Barleys Caſe, 


H E was endicted fo2 the Murder of Wetherhead, and being ar: 
rained upon it, he pleaded that A. the like of Weatherhead, 
bzought an Appeal againſt him fo2 this Purder, and he was ar⸗ 
raigned upon it, and pleaded not guilty, and tried, and found by 
the Jury that he was not guilty of Murder, but that he was guilty 
of Man⸗ laughter; and thereupon he p2ated his Clergy and had 
it; and demands Judgment if he ſhall be again put to anſwer this 
Felony; and thereupon it was demurred; and now this terme 
it was adjudged a good Plea; and thereupon he was openly in 
Court diicharged, but no ſpecial reaſon was given of the Judg- 
ment, quære; f02 the finding him guilty of ane in the 
Appeal was moꝛe then needed, as it appearethin the Caſe of Wroth 
— Wiggs Antea, and then the Allowance of Clergy is to no pur⸗ 
poſe, #c, 


"b 


More verſus More and his Wife, 


ox fo2 woꝛds againſt the Baron and Feme, fo2 woꝛds ſpoken 
by the Feme, and alſo fo2 woꝛds ſpoken by the Baron; the Defen- 
dants did confeſs the action; and upona Wait of enquire of da- 
mages, the damages were entirely aſſeſſed, and held ill; and 
fo2 this cauſe the Judgment was ſtaid, fozthe damages ought to 
be ſeverally aſſeſſed fo2 the ſeveral'wo2ds.V. 9 Ed. 4. f. 


Green 


— 
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Green verſas Dancy. 


& Crion 1 woꝛds, Thou art falſly foreſworn in Bell Court, innuen- 
A do, a Court Baron held at Beit, and per curiam, with this in- 
nuendo the Action did lye, otherwiſe not. | 


Lee verſus Secombe, 


Ction f02 theſe mods, He was falſly foreſworn in the Court of the Bi- 

ſhop of Exon,atExon. And it was moved in Arreſt of judgement, 

that it doth not appear he was ſwoꝛn in any judicial Court, fo? it 

map be in the yard of the Biſhop, which is called his Court. Fenner, 

it is known to us that every Bithop hath his Court, that is his 

conſiſto2y to determine cauſes, and it ſhall be intended he was 
fozeſwo2n there, and the Plaintiff had judgement, 


Levermore verſas Martin. 


Aon fo2 theſe wo2ds, Thou art foreſworn and perjured ; the Jury 


found a ſpecial Uerdic , that the Defendant lam the Pſain- 
tiff was a foreſworn fellow, to whom the Platntiff ſaid, Will youſay 1 
am perjured, the Defendant ſaid, ves, if you will have it ; andthe Court 
conceived that upon this matter an Action did not lye, and it was 
adjudged fo2 the Oekendant. a 


Butler verſus Paynter. | 
r fo2 wo2ds, fo2 that whereas the Plaintiff was a Juſtice 


of Peace, the Defendant fatd, You do openly maintain and coun- 
tenance the worſt people againſt Gods Laws and the Queens. After Uerdict 


it was moved that an Action did not lye foꝛ tyeſe wo2ds, fo? it is 


not ſhewn who theſe people are which he intended were the wozſe 
people, via. Rogues, Pereticks, oꝛ the like, and it is not ſhewn that 
he did know them to be ſuch perſons, noꝛ in what he did maintain 
them; and of that opinion were Fenner and Clench, but Popham 
Chief Juſtice contra, fo2 they ſound to his diſcredit , and he ſaid it 
mas adjudged upon good deliberation, in a Caſe between Sir 
Hen. Portman did Stowell, that fo2 theſe wa2Ds , Thou maintaineſt ſuch a 
ſuire , an Action did lye, fo2 maintenance is unlawful and odious , 
and it is here alledged to be ſpoken malirioſe, and cannot be intend- 
ed hut he maintained them in their naughtineſs. And afterwards 
Mich, 35. & 36. iliz. the caſe was moved again, and it was held by 
the whole Court that the Action did not lye , fob the woꝛds are too 
general to maintain an Action. 


More verſus Roſwell, Hill, 35. rot. 22. 


* upon an obligation: The condition to perfozm Cove: 
17 nants of ſuch an Jndenture , and the bꝛeach aſſigned in this 
that the Defendant did Covenant to. aſſure ſuch Land by ſuch al⸗ 
ſurance as by the Councel of the Plaintiff ſhould be deviſed , and 
alledges that the Plaintiff cauſed ſuch an aſſurance to be dzawn 
and engroſſed, and put Tar to it, and required the Defendant 
to execute it, and he refuſed, Ia upon this the Ocfendant did 
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demur. Harris Ser jeant moved that no bꝛeach ot the Covenant wag 
ſhewn, fo2 when he is to make ſuch aſlyrance as the Colincel of 
the Plaintiff ſhall deviſe, and the Plaintiff himſelf doth deviſe 
it; this is no bzeach, fo2 he 1s not compeliable to make it, 6H. 74. 
26 H. 8. 17.Ed.q. Gawdy, this cltariy is no breach , fo; when it 1s 
rcferred to luch an aſſurance as Councel ſhail adviſe , this ſhall be 
intended, ſuch aſſurance as ſhall be reaſonably adviſed , and not 
in uch manner as the party himſelt of his pwn head ſhall advite , 
which peradventure may be unreaſonable ; and afterwards being 
moved again at another dap, all the Court was ot the lame opimi⸗ 
on, fo2 which the Plaintift would have been non-(uited, but he 
tould not, became he appeared the ſame Term, and theretoze 
he p2ayed adviſement till the next Ceim, to the intent to be non⸗ 

ted and to diſcontinue tt. V. 5. Co. 19. b. V. Paſ. 38. placito 20. B. R. 
COntra. 


Stafford verſus Bottorne, Hill, 35. rot. 647, 


SSumpfit : F02 that the Octendant upon ſuch conſideration pꝛo⸗ 
miled to make to the Plaintiff ſuch aſſurance of the Recoꝛy 
during their joput lives, as ſhall be deviled by the Councel of the 
Plaintiff , and alledged in facto that oue Jo. Morris was of his 
Colncel, and that he dedic his advile that the Defendant ſhould 
make a Leaſe by Indenture, cc. and that the Plaintiff himſelf 
poſtea apud L. dedit notitiam to the Oefendant of the advice of the (aid 
I. M. and required him to perfoꝛm it, which he had not done. After 
CierDict Godfrey moved in Arreſt ot Judgement, that the Coun⸗ 
celloꝛ is to give notice of the advice to the Oetendant, and not to 
the Plaintiff ; fo2 perhaps he will not ſpeak it truely ; and the Oe⸗ 
fendant is not bound to give credit to his repozt; and ſo ts 11 H7. 
21. Coke contra, f02 being the Councelloꝛ of the Plaintiff, Sir to 
give his advice to the Plaintiff; and he to notitie it to the Oefen:- 
dant, 11 H. 7. 23. 8 Ed. 4. 22. 14 H. 8. 21. and the Defendant is not 
at any miſchiek, fo2 he is not ts do it without notice; and if no- 
tice be given, he is to do it at his peril, if it ſtand with the agree- 
ment; and if the Plaintiff giveth notice to make ſuch an alluränce, 
and he doth it, although it be not adviled by Councel, this ſhall 
ercuſe him; and it the Plaintiff ſhall afterwards ſay that the 
Councel adviſed any other aſſurance, he need not make it, foꝛ the 
Plaintiff is not to vary from his firſt requeſt, Popham ; if the wozds 
were, that he ſhall make ſuchan aſſurance as the Councel of the 
Plaintiff ſhall adviſe the Defendant , it is no doubt, but the 
Councel muſk notifie it to the Oefendant; and if the woꝛds were, 
as the Councel of the Plaintiff ſhall adviſe him, it is no doubt, 
chat notice is onely to be given to the ]Iaintiff, but the woꝛds 
here are, As by the Councel of the Plaintiff ſhall be deviſed, which doth 
ſtand indifferent; and he concefved it is ſuffictent to be given to 
the laintiff, and he ſhall give notice thereof to the Defendant; 
{02 in the 13 of every condition, every one is toperfozm 
that which lieth in his notice; and therefo2e if the yan be, that 
you ſhall make ſuch aſſurance as my Councel ſhall adviſe you „J 
oun"t to give notice who is of my Cauncel; and it was ruled ina 
Wilrſhire caſe, where one made a Leaſe to2 vears, with a p2oviſo, 
chat if he tendꝛed ten ſhillings at the Cathedral Church of Serum, at 
ain time during the term, that the Leaſe ſhould be votd; be was 
ound 
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baund to give notice to the Leſſee when he would be there to ten 
der, fo2 the time was incertain (V. 18 Elz. Dy. 358.) And ſo another 
caſe was ruled , that if one be obliged to another to pay ſomuch 
to him, when he came nertto Pauls, he ought to give notice when 
he would come next thither. So here it is to be expounded with 
reaſon, fo2 the Councel of the Plaintiff is not bound to travail ta 
ſeek the Defendant ; and ik he give Councel to the Plaintiff, and 
he give notice to the Defendant , this is ſufficient , and there is 
no miſchief to the Oefendant; fo2 if the Plaintiff doth repo2t it 
to him falfly, vet if the Defendant dothperfo2m it, it is ſufficient, 
and he cannot vary from it, but hath diſpenced with the Oefen- 
dant foꝛ any other, and ſhall not ſay afterwards that the Deken⸗ 
daiit hath done it accoꝛding to the advice; and this is the ſureſt 
way, and of that opinion were Fender and Clench (abſence Gawdy) and 
it was afterwards adjudged fo2 the Plaintiff, v. 5. Co. 19. b. 


Okes verſus Kirby. 


A Sumpfic : Jn conſideration the Plaintiff at the Defendants 
1 requeſt would lurceaſe ſuch a ſuite;#c. the Defendant pꝛomi⸗ 
ſed to ſeal him a Bond when requited,#c. and alledged in facto that 
he did ſurceaſe the ſuit, and the Oefendant licet ſzpius requiſicus, ſich 
a day and piace, had not ſealed it. After Qerdic it was alledged 
in Arreſt of Judgement; firſt it is not alledged that he ſurceaſed 
at the requeſt of the Defendant, 2. That the requeſt to ſeal the 
Bond was not by the Plainttff ; Sed non allocantur: fo2 as to the 
firſt it hall be intended, fo2 it is fo2 the Defendants benefit; and 
to the lecond, it ſhall be intended if the contrary be not ſhewn , 
that it was by the Plaintiff, oꝛ by his ſervant foꝛ him; wherefoze 
it was adjudged koꝛ the Plaintift. 


Lewes ver ſus Hay. Mich, 33. & 34, Eliz, rot, 448, 


Rror, fo2 that the Judgement Was, & dem Jo. Lewes in miſericordia; 
where it ſhauld be Th. Hay, it was amended by award. 


Bartlett verſus Wright. 


Eises firmæ: F02 a Meſuage one Rood and two Acres of Land 
in Bridgenorth, of the Leale of Elburne, the Jury Upon not guitl- 
ty pleaded, find a ſpecial Uerdid-, that ane Delboroush was ſeiſed 
of the houle and of two yard-land in B. and that the two Acres of 
Land were time out of minde parcel of the two vard Land, and 
that the ſaid D. let to the ſaid E. Leſſo2 of the Plaintiff, all my 
houſe and two yard land in B. in the poſſeſſion of Geffe , and they 
found that the two Acres of Land were not in the poſſeſſion of G. 
but all the reſidue were; and the queſtion was if the two Acres da 
paſs. And it was argued by Pudſey af the one part, and Herne of 
the other; Gwdy conceived it did paſs ; fo2 when it is named nip 
houſe and two yard in B. this is ſlifticiently certain, and that which 
came after is not material, and it is good fo? all, though no 
pork were in the poſſeſſion of G. Popham accoꝛded, fo2 when the 
Law makes a certainty, that which cometh after and is repugnant 
is void as if one grant the _ of D. in D. and this ertende 
to D. and s it he hath Demeſns and Fre in D. and in $ 2 


(10; 
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Hall paſs onely that which is in P. fo2 the woꝛds are ſupplied that 


(13) 


(14) 


Iermino Paſchæ, Triceſsimo quarto 


a Manno paſſeth; but if he hath Demelns and ter vices onely in 
D. then the whole ſhall pals, fo2 otherwiie the grantee ſhall not 
have a Hannoꝛ; ſo here, fo2 that the yard lands are entire, and 
he cannot have the yard land except he have the two Icres, they 
ſhall alſo paſs, and it ſhall not be reſtrained by the laſt claule. Sg 
if one hath five Acres called Blacklands, and he granteth all his 
Acres called Blackland in the tenure of I. D. and 1. D. hath but tour of 
the Acres, vet the five ſhall paſs : Clench & Fenner contra, fo the jn- 
tent of the parties was to paſs only that which was in the tenure 
of G. and a yard land is no ſuch certatnty, but whentt is refer: 
red to another certainty, this ſhall be good, elpectaily when the 
grant may be ſupplied by the Land in the tenure of C. but it no 
part were in his tenure, it is otherwile, & adjurnat . And after: 
wards, p. 35 Elz. Popham being ablent , it was again moved, and 
againſt the opinion of Gawdy it was adjudged fo2 the Defen- 
Dank, 


Dell verſus Babthorpe, 


Reſpaſs. Upon ſpectal Uerdic the caſe was, 1.5. had a Cloſe and 
a CUood adjoyning to it, and time out of minde a way hay 
been uſed over the Cloſe to the TTood to carry and recarry; he 
granted the Cloſe to one, and the Wood to another; the queſtion 
was, ik the grantee of the TUood ſhall have the way, and it was 
adjudged he ſhould not,fo2 the grantoꝛ by the grant of the Cloſe 
had ercluded himſelf of the way, becauſe it was not ſaved to 
him, and he himielf could not ute it, no moze can his grantee, 
V. 20 Ed. 3. Admeaſurement. 8. 


Clever verſus Gyles, Tr. 34. Rot, 865, 


PF Jedtione firmæ: It was found by ſpecial Uerdic , that Knighc ſold 
to Onely certain Land by Deed Indented, upon condition of 
re-entry upon payment of twenty pounds, and that all aſſur- 
ances ſhall then be to him and his helrs, and covenants to make 
other aſſurances , and that they ſhall be to the uſe in the Indent. 
afterwards he makes a Feoffment to the ſame bargainee, to the 
uſe of him and his heirs, and afterwards Levies a Fine to him, 
which was to the uſes in the Jndenture ; and it by this abſolute 
Feofiment, and to the expꝛels uſe of the Bargainee, if his eſtate 
be conditional o2 not,was the queſtion ; and adjudged, that not- 
withſtanding the abſolute Feoffment, and ta an expꝛels uſe ; vet 
it being upon no new agreement, this is guided by the covenant, 
and it ſhall rule it, al well as an erp2eſs limitation of the uſe, 


Porter verſus Gray. 


A2 fo2 an amercement ina Leet, fo2 not doing ſuite, the 
Plaintiff was non led, fo2 which the Oefendant had a re- 
turn, and he pꝛayed his coſts, but the opinion of the Court was, 
he ſhould not have coſts ; foꝛ it is not ſuch a thing fo2 which the 
_ doth give coſts, to? it extends onely to cuſtomes and 
ervices. | 


Bynde 


— 
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Bynde verſus Plaine, V. Antea, H. 75. C. B. placito 53. 


— 


Ever Erro2 aſſigned in the matter of Law, and fo2 that the (16) 


Plaintiff did averr that between the 11 day of Sepr. and 14. days 
after Mich. no challenge oꝛ claim was made, and doth not anſwer 
to the reſidue of the :: day of Sept. if claim was then made. But 
Popham and all the Court held it good, foꝛ it is good to a common 
intent, and we muſt not pinch ſo upon inſtances of time; and it 
ſhall not be pꝛeſumed that challenge was made, if it were not 
ſpecially alledged; and the Law p2eſumeth all the day to be the 
day of the pꝛomiſe, and that no claim oꝛ challenge upon that day, 
if it be not ſhewn, and in any Plea oꝛ Declaration, it is ſuffictent 
to ſatisfie the common intendment. And it hath been adjudged 
that where an Arbitrement was the 12. of April, and the Arbitratoz 
Awarded that the party ſhall releaſe all Antons until the making 
of the Award, in Debt upon an obligation fo2not perfozmance of 
the Award, he pleaded a releaſe of ail Actions untill the 12. of Ap. 
and it was adjudged a good Plea ; foꝛ the inſtant of time is not 
to be reſpected: wheretoze the Judgement was affirmed, 


Termiuo 


Termino Trinitatis 
Triceſsimo quinto ELIZABETH, 


in Banco Reginæ. 


1 
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Hughes verſus Robotham Executor of I. S. 


-» Sumpſit That whereas the 14. Ap. &c. the Plair- 
Or tift was poſſelled of a Leaſe faz years , and the 

| Teſtato2 was poſſeſſed of the reverſion fo2 
years,the Teſtatoꝛ in conſideration the Plaintiff 
would ſurrender to him all his eſtate, pꝛamiſed 
to give him thirty pounds, and alledges in facto, 
| that 20 Ap. &c. he lurrenders,&c. and upon nonal- 

| ſumpſic , it was found to2 the Plaintiff. Foſter 
moved in Arreſt of Judgement, 1. It was not alledged that he 
was poſſeſſed of the entire tearm at the time of the turrender; 
and it may be had aſſigned part of it befo2e to another. 2. Both 
parties are Termoꝛs, one in poſleſſion aud the other in reverfi- 
on, and a Termoꝛ cannot iurrender to a Termo? , fo2 one eſtate 
cannot d2own in the other, As to the firſt all the Court held 
clearly that the Declaration is good,fo2 it ſhall not be otherwiſe in 
tended but that the eſtate did continue, and it being but an inddice- 
ment, it need not be ſo pꝛeciſely alledged. To the ſecond,Popham 
ſald it is clear that he which hath an eſtate fo2 ten years may ſur- 
render to him that hath an eſtite fo2 twelve years, and the eſtate 
is Dꝛouned, and the other ſhall! come in poſſeſſion , and there ts 
no doubt but a ſurrender to him that Hath a greater eſtate fo; 
Vears is good, as to him that hath an eſtate to2 life, which Gawdy 
vid erpꝛelly affirm ; and here it ſtandeth indifferent, it the rever⸗ 
ſion bad a greater eſtate fo2 years oꝛ not; but it one be Leſſee fo: 
twenty vcars , and he let the Land fo? ten pears, and he ſurren- 
ders to him thut hath the reſidue of the term, this is good to con- 
vey his intereſt, but not to d2own the eſtate , but he ſhall have the 
twenty years as beto2e ; otherwiſe it is of a ſurrender to another 
man that hath the reverſion fo2 years. And Popham concetved , 
that it the Teſtato? had the reverſion fo2 a leſs number of years, 
yet the lurrender is good, and the eſtate ſhall dꝛown in it. 
And if a man be Leſlee fo2 twenty years, and the reverſion ts 
grantee fo2 one year to another, which grants it to the Leſſee 
koꝛ twenty years, this is a ſurrender of the firſt Leaſe fo2 twenty 
years , and is as if he had taken a new Leaſe fo2 a year of his 
Leſſoꝛ; quod Fenner Juſtice affirmed , and ſaid the ſurrender 
was good, although the reverſion was fo2 a leſs term fo? 


vears, f02 here are ſeveral terms out of the reverſion , and = 
canno 


EITIZz ABE TH , in Banco Reginæ. 


303 


*— 


cannot ſtand with the other, but coming together , one ſhall 
as he may freer zo im wah bath the reverſion Fe 
as he ay CLAN in. 

de may tohim that hath the reverſion fo2 a lefſer term; butt — 
Leilee fo2 twenty years makety a Leaſe fo2 ten pears, who ſur⸗ 
rammen ant the kern eri rb ang if was dhlungel krete 
com | D; : 
ly fo2 the Plaintiff, V. Hill 32, C. B. placito, 1. her Ned n 
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Termino 


(1) 


(2) 


Triceſsimo quinto & ſexto ELIZABETH, 


in Banco Reginæ. 
Ad St. Albans, 


— 


—_ 


Balſton & A, his Wife Executrix of M. S. verſus Baxter, 


De Ebt upon an Dbligation made to the Teſtatoꝛ to pay 

P thirteen pound ur ſhillings and eight pence, datev 
29 Ap. 23, Eliz. the condition topay tenpound at the 
Feaſt ot St. Th. the Apoſtle then next enſuing at the 
> Church-P92ch of Newton; the Detendant pleaded, 
@W CY that befo2e the (aid Feaſt, viz. ult. Nov. 24 Eliz. the Te: 
ſtato2 did agree with him, that if he would p2ovide fo2 him fir 
pound and pay it at his houſe in N. the 25. day ot Decemb. next, and 


would p2omiſe that he would pay the four pound reſidue at the 


Feaſt of St. JobnB-oriſt enſuing, that he would accept it in tull 1a: 
tisfaction of the (aid (um of ten pound, and alledgeth in facto that 

e paid the ſaid ſir pound the ſaid 15. day of Dec. an then pꝛomiied 
be would ay the reſidue at the ſaid Feaſt ot St. John the Baptiſt; 
and the Teſtato2 did then accept the ſaid pꝛomiſe in full ſatiscen:- 
on of the ſaid ten pound, & hoc, &c. and upon thts it was demurred. 
And this Term upon the firſt motion without any great delivera- 
tion, the Court did adjudge fo? the Plaintiff, fo2 this is a con- 
coꝛd pleaded, and is executoꝛy, aud ſo can be no bar in Debt up⸗ 
on a Bond, no moꝛe then in a treſpaſs; and this pꝛomiie to pay 
the reſidue is a thing in Action, and can be no bar ot a Debt which 
is certain; as in Debt upon an Obligation, it is no Plea that he 
accepted another obligation in recompence of it, 11 H. 4. but by 
Gawdy, it he had pleaded payment of a leſſer ſtim bet̃oꝛe the day, and 
at another place in ſatistacton ot a greater ſum of mony, and had 
relied.uponit; this perad venture had been a good Plea; and they 
all reſolved in the pꝛincipal cafe ; that it was no good ]Iica to a- 
void a Bond upon tuch naked matter. 


Nevill verſas Payne, 


0 Warranto {tied by Nevill in the name ot the Queen againſt the 
Defendant fo2 claiming a Leet within the Pannoz of Med- 
burne ; the Detendant pleaded that he was ſeiſed in Fee of the 
Manno of Medburne, and claimed the Leet there by pꝛeſcription, 
and the venire facias (they being at Iſſue upon the p2eſcription) was 
Awarded of the Gill. of Medburne , and tryed againſt the 
Queen; and it was upon motion adjudged a miſ-trial , fo2 the 
pꝛeſcription being that he had a Leet within the Pama 
0 
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of . and iſſue-joyned upon it, the viſne was to be of the Mannoꝛ 
of . and not ot rhe Utilage of M. Fo2 there was no mention of a 
Gillage in the Kecozd, and the Venire facias might well be of the 
Mannoꝛ: And then it was pꝛayed, that the poſtea might be certi- 
fied; but becaule it was mil-tryed, and ſo upon the matter no try⸗ 
al, and being againſt the Queen, it was oꝛdered the Poſtea ſhould 
not be received; fo2 if it ſhould, the Oetendant might exempliſie 
the verdict, as duly tryed, and it would be an evidence againſt the 
Queen, which ſhall not be ſuffered, 


Doctor Cæſar verſus Curſeny. 


AN Crion foꝛ woꝛds; That whereas the Plaintiſt was Judge of 
the Admiralty, and J. s. had a ſuit againſt the Oefendant, in 
which the laintitt gave lentence againſt the Ocfendant ; the ſaid 
Defendant ſaid , that the ſaid ſenrence given by the Plaintiff 
Innuendo ſententiam prædict', &c. was corruptly given; the Defendant 
pleadednot giulty, and found againſt him, and two hundꝛed pound 
damages aſlefſed, And it was now moved tn Arreſt of Judgment, 
that an action did not lie fo2 thoſe woꝛds; fo2 it is not alſedged, 
that the ſentence was coꝛruptly given by the Plaintiff; fo2 it may 
be the Defendant did intend it was coꝛruptly given byreaſon of 
the falſe teſtimony of falſe witneſſes, 02 coꝛruption inthem, and 
ſo touched not the Plaintiff: But the Court held, that the woꝛds 
can have no interpꝛetation but in an ill ſence, and to be intended 
of the Judge that gave the ſentence; and ſo it is pꝛeciſely alledged 
in the Declaration. Then it was moved, that a tales was awarded 
De circumſtantibus, which was not to be awarded in this caſe; by the 
Statute of 35 Hen. 8. fo2 that is intended tobe granted when the 
tryal was all by Engliſh, and not when the tryal 15 Per medietatem 
linguz ; f02 peradventure it ſhall be all of Englith , there being 
none there but ſuch. But all the Court held it within the intent 
of the Statute, and within the Letter of it; fo2 it is, that in all 
Actions, cc. tales ſhall be awarded as in the Bench. But a queſtion 
could not be, if it were in the Benchers; and where it was ob- 
ccted, peradventure there ſhall be no ſtranger there, the Statute 
had regard to it, fo2 then no tales can be ſerved ; fo2 the Statute 
is, tales ſhall be awarded, Quales,&c. and ſo ſhall be of ſuch perſons 
as were of the fo2zmer return. Thirdly, Jt was move, that the 
tales was miſawarded; foꝛ there are none returned but aliens, and 
not De medietate, &c. And the Court conceived it to be good: Fo? 
in this it is ſufficient to return ſo many onely, which with the 
other might make a full Jury, but otherwtſe of Tales in Binco ; 
wherefoze here when altens were onely wanting, it was tut: 
ficient to return them. And it was adjudged fo2 the Plaintiff, 


Rayne verſus Orton, Hill, 34 Eliz, Rot. 70. 


tiff ſhould receive of him in Pats — alledgeth the payment at 
r 


the 
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(5) 


(6) 


(7) 


the fifteen ſhillings, and that he was always ready to pay the re⸗ 

idue in Pats. And upon this it was demurred, and without Ar- 
gument it was adjudged fo2 the Plaintiff ; fo2 it being a Concozd 
erecut02y in part, can be no Plea, fo2a Conco2d is always to be 
intirely executed, and not to be executoꝛy in any part; and it was 
adjudged fo2 the Plaintiff. 6 Hen. 7. 9. 


Sir Chriſtopher Hilliard verſus Conſtable, 


Action fo2 theſe woꝛds; Sir Chriſtopher Hilliard is a blood-ſucker, 

and ſucketh blood; but if any man will give him a bribe, as Sheep, or a 
couple of Capons, he will take them. Upon not guilty pleaded, it was 
found not gullty as to all the wozds, except he 1s a blood-ſucker and 
ſucketh blood; and fo them he was found giulty :+ And the opimon 
of the Court was, upon motion in Arreſt of Judgment, that the 
laſt woꝛds not being found, an Action did not lie to2 the firſt: Foz 
though he alledged in his Occlaration, that he was a Juſtice of 
Peace, and one of the Council in the 202th ; yet the firſt wozds 
cannot be any flander, fo2 it cannot be intended what blood he 
fucken, And by the advice of the greater part ot all the Juſtices 


of England, it was adjudged fo2 the Oe fendant. Vide Mich. 37 & 38 
Eliz. Placito 41. 


Burton & Eſtoye verſus Gowell. Trin. 35 Eliz. Rot. 92. 


17 upon ſpecial Qerdict the caſe was. J. s was ſeiſed in 
Fee of Land, and by his Will in waiting made at pulham, 
deviſed the Laid to the Defendant, and after at Sterſton lying ſick 
Dixit & declaravit, that his CUill made at pulham ſhall not ſtand; and 
the queſtion was, it this were a Revocation, becauſe it was b 
wozd onely, and by wozdg in futuro, and not in præſenti: To the fi 
it was reſolved, that a TUtl! may be revoked by Parol onely; and 
ſo is Harriſons Caſe, 14 Elz. Dyer. To the ſecond it was ſaid, that 
verba in futuro ſhall be taken futurely when they refer to a future 
act, otherwiſe when they refer to a p2eſent refolution, But by 
Popham, tf he had ſaid I will revoke my Will made at Pulham, this is no 
2eſent Revocation, fo2 it referred to a future act: But when he 
aith, it ſhall not ſtand; this takes effect pꝛeſently: As if Jap o 
another, you ſhall have my Land for ten years; this is a pꝛeſent Leaſe: 
And it was adjudged a Revocation. 


Sherburne's Caſe, 


Rohibition againſt the Parſon of I. foꝛ ſuing faꝛ Tithes of TUood 
ok the Park of Thachſty, and ſurmiſed, that he and all thole, æc. 
time out of minde, c. had uſed to pay to the Uicar of I. ten ſhil- 
lings yearly, fo2 all Tithes of Noob gꝛowing in the ſaid place; 
and the pzoots were. That he paid ten ſhillings fo2 diſcharge of 
Tithe-TAood in the Park andtwo other places. And Coke Sol- 
licitoꝛ moved fo2 a Conſultation; firſt, Becauſe he ſurmiſed he 
ald ſo much to the Utcar in diſcharge of Tithes ; and by this the 
right of Tithes, between the Parſon and Cicar, is to dag 
queſtion ; 
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ſtion, which is meerly tryable in the Court Chaiſttan, as it 
ach "been twice adjudged in this Court, Mich. 28 & 29 Eliz. inter 
Hunt & Buſh, an» — 30 & 31 2 — Decond 

auſe, The pꝛoots do not p20ve ry r , [Mthe pꝛeſcri 

tion 15 to pay ten ſhillings fo2 the Tithes of the ciao f und che 
p2oofs are of that Park, and two other places. And of that opinton 
was the Court fo2 both points, but it was adjourned, and no con- 
(ultation awarded. 


Crouch verſus Givers. 


AScumpſir; Top that the Defendant in conſideration of a marri⸗ 
age, æt. aſſumed to give him unum cubiculum, innuendo, the turnt- 
ture of a Chamber; and fo2 not perfo2mance, the Action bwought ; 
und upon Non Aſſumpſit, found fo? the laintiſt, and thirty ſir pound 
given in damages. Coke moved tn Arreſt ot Judgment, that the 
bꝛeach is not well alledged, in not giving the furniture of a Cham⸗ 
ber, and the innuendo here can have no luch intendment; and it 1s 
meerly a collateral and void matter, as innuendo ahozſe; fo? the 
innuendo OUght to have ſome affinity with the matter p2ecedent, 
Godfry ſatd the phꝛale of the Country is ſo, to give a Chamber 
upon the marriage; the meaning is the furniture, #c, But the 
ourt, contra: F02 prima facie, it is meerly contrary, except it had 
_ ſo averred in pleading; and it is was adjudged fo2 the De- 
endant. 


Gravener verſus Rake, Trin. 33 Eliz, Rot. 611, 


1 De queſtion was, ik an Cſtate-tail might be of a Copyhold. 

Gawdy and Clench, that it cannot be by the Statute, but may 
be by uſe and cuſtom, Popbam and Fenner, contra. That there may be 
an Eſtate-tail by the Statute of Copyhold, by æquitatem rationis, 
but it cannot be by cuſtom, 


Hall & Gauen & ali. 


JNdifmenc upon the Statute of 8 Hen. 6. Exception was taken, 
becauſe the Statute was recited, $i aliquis expulſus fir & diſſeiſitus, 
whereas the Statute is vel diſſeiſitus. But Gau dy and Fenner held it 
not much material; to2 the wo2ds are dil junctive, yet they are al- 
ways erpounded as copulative ; F02 if he be not expulſus & diſſeiſirus, 
Action lieth not upon the Statute. Secondly, the Statute was 
recited vel aliquod Feoffment' aut diſcontinuationem, whereas the Sta- 
tute is Poſt tale ingreſſum aliquod Feoffment*; and fo2 this miſrecital it 
was held inſufficrent : And it was moved, although the Indiament 
was void fo2 the Entry with koꝛce; yet it being that they with 
others Riotoſe & routoſe entred, tc. it ſhould be good fo2 the Riot. 
Curia, contra: to; the Indicment beginning with the Statute of 
8 Hen. 6. and concluding Contra formam Statuti, this can have norela- 
tion to any offence, excẽpt upon this Statute ; and the Indiament 
was awarded inſuffictent, and diſcharged, 


1% Ball 
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Ball verſus Roane, 


Ction f0? theſe wo2ds , There was never a Robbery committed within 

forry miles of Wellingborough, but thou hadſ thy part in it. After Cer: 
dict it was moved in Arreſt of Judgment, that the action did not 
lie, becauſe it was not averred there was any Robbery commtt⸗ 
ted within foꝛty miles, ec. Foꝛ otherwiſe it is no ſlander, & fic opi- 
nio cur”; aud Judgment fo2 the Dekendant, Mich. 36 & 37 El. 6 R. 
Placito 12. 


Preſton verſus Pinder. 


Action fo2 theſe woꝛds. You have ſought to murder me, and I can prove 
it; adjudged that it lay. 


Guerdon verſus Winterflud, 


Action fo2 theſe woꝛds: He is a ſuborner of perjury. After Uerdict 

Harris Ser jeant moved, that the Action did not lie; fo2 it is not 
alledged, that he ſuboꝛned any perſon to commit perjury; and 
the wozds of themlelves have no ſence, fo2 one cannot iwbo2ne 
perjury. Curia contra; fo he cannot be a ſuboꝛner of perjury, but it 
mult be neceflarily intended he did ſuboꝛne ſome perſon tocommit 
perjury, auu the woꝛds in themſelves are very ſlanderous; where- 
t02e it was adjudged foꝛ the laintiff; and a hundꝛed marks dam⸗ 
ages being given, the Court was moved to mitigate them, but 
they denied it. 


Perepoints Caſe. 


Action fo2 theſe wo2Ds , My Maſter hath put me away, becauſe I would 

not be a Papiſt ; for he will keep no ſervants but Papiſts; and allied eth, 
that he was a Juſtice of Peace; and upon Demurrer, the Court 
held that the Action did not lie fo2 thoſe wozds, 


Young verſus Watſon, Paſc, 35 Eliz, Rot, 41. 


Dia of Goods, the Wit was Ad valentiam twenty pound, 
the Declaration Ad valentiam fo2zty pound, it was adjudged 
Erroꝛ, and the Judgment reverſed, And in another Tait of 
Erro2 between the ſame parties, Pſac. 35 Eliz. Ror.4z. Firſt Erroꝛ 
alsigned was, that there were not fifteen days between the Teſte, 
and the return of the Venire facias ; but it was held, that this was 
clearly helped by the Statute of Jeofails. Second Erro?, that the 
Venire facias hd nid return; fo2 the Statute did not help Nor-returns, 
but Miſreturns: And this was held Erroꝛ, foꝛ the Jury appeared 
without TUarrant ; and foꝛ this cauſe it was reverſed, 


Gore & Uxor verſus Perdue, Paſc, 34 Eliz, Rot. 2 34. 


Pr upon a Judgment in Dower, where the parties were at 
iſſue, and afterwards the Oefendants made default ; where: 
upon a Petit cape was awarded, and Judgment given by ay => 

Zrr02 


LIM 


_— — — ——— * — — — 
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Erro aſsigned, that rhe Tenant was within age at the time of 
the Judgment; and the Court held it no Erro2, eſpecially being 
atter appearance, foꝛ he cannot ſave his detauit by Non Summons. 
Vide 7 Edw.2. & 17 Edw.z. Saver de default. 


Tiblethorpe verſus Hunt, Hill, 35 Eliz, Rot. 557, 


Ebe upon an Obligation of fourteen pound, fo2 payment of 

ſeven pound; the Oetendant pleaded payment at the day, 
and upon this they were at iſſue ; the Jury found payment of fifry 
ſhillings, parcel of it, and that the Defendant then delivered to 
the Plaintiff certain Pats ta the value of the relidue, which he 
accepted: And it was adjudged againſt the Defendant ; fo2 this 
is no payment, but he might have pleaded this matter ſpectally ; 
and then the acceptance ot the Plaintiff had been a Bar. 


The Queen verſus Ingerſall, 


Traint. The Cale upon ſpecial verdict was. Brooks had ſued an 

Jnfownation to2 the Queen and himtelk, againſt the Oefend- 
ant, upon the Statute fo2 buying of Cattie out of Fair oz 
Market, xc. And ſuppoſeth he bought the Cattle of one Peare- 
point and aliis Ignotis: The Detendant pleaded not guilty, and the 
Jury finde fo2 the Defendant. And upon this the Queen alone (fo2 
the cannot joyn with the party) bzought an Attaint ; and the 
Grand. Jury in the Queens Bench, Paſc. 35 Eliz. finde this ſpecial 
Gerdict, ſci. That it was given in evidence to the Petit Jury by 
one Whicworth, That the Oetendant out of Fair and Market did 
buy foꝛty Cattle, which were the Cattle of pearepoint; but they 
found that in truth the Cattle were bought of Whicworth, as the 
Cattle of Whicworth; and that it was not given in evidence, that 
they were bought of Whitworth, as the Cattle of Whicworth; and 
if upon the whole matter, ec. And it was argued by Coke and Man 
fo2 the Queen, that upon this matter the Jury is to be attainted: 
Foꝛ here the point fn ifiue 1s found, that they were bought out of 
Fair 02 Parket, and it is not material if they were bought of 
him that is named in the Jnfo2matton, 02 of others, and then 
the Petit Jury was to finde him gullty; and fo2 that cited 38 Hea. 
8. Bro. Iſſues 8 1. Anda Cale in the Exchequer, 13 Elz. in an Jnfo2- 
mation fo2 buying of Com of J. S Contra formam Statuti; and the 
Tury finde it was bought of J. B. and adjudged againſt the De- 
fendant ; and ſo the Juſtices did agree here, that the buying of 


the Cattle of any other perſon is tuffictent to maintain the In⸗ 


fommation. And although it be matter of Law, yet the Jurpfind⸗ 
ing the contrary to it, an Attaint lieth, As Pleadals caſe, 10 Elz. 
was, and 5 Elz. 219. i-yer. But it was here ſaid by the Juſtices, 
that if the Judge delivers the Law to the Petit-Jury, and the 

finde accoꝛdingly, although he miſtakes the Law, the Jury ſha 

not be attainted: And it was moved, if an Attaint lieth where 
Cerdic paſſeth againſt the Queen upon an Jnfowmation, and the 
Court held it did. But in the pꝛincipal caſe the Court held, that 
there was no ſufficient matter to Attaint the Petit-Jury : Foꝛ it 
appeareth, that the evidence given to them was falſe in part; 
and although the falſity was inapoint not materiat, ſci that the 
Cattle were the goods of Pearepoine, whereas they were the goons 


(17) 


(18) 


— 


— 


(19) 


Ter, Mich, Tricels. quinto & tricels, ſexto 


— 


of Whitworth; vet by reaſon of this falſity, the Jury need not give 


him credit in aup ucher part; and fo they had no caule to finde 
their Aerdid upon their Vath againſt the Delendant: And here 
though it was round he iold them Ur averia W. yet this is an expꝛeſs 
Averment, that they were the goods of Whitworth, as in pleading, 
it is alicDged that Land deſcend to one Ur filio & haredi. 


Hanger ver ſus Fry. 


1 De Cale upon ſpecial Gerdt was, That the JI{aintiff re⸗ 
coverebin Oct agatnit H. Fry, and lued a CClut of Elegit, and 
the Sherifi did delver to hum lome Lands of the lald H. Fry in Erx⸗ 
tent, ſuper quo the Plaintiſt came in Caurt, and ſurmmeth that 
the jad H. ry had other Lands in the lame Cauntßp, and pꝛaped 
another Hegit. and had it; and by virtue ot this ſecond Tint, the 
Lando in qucſtien were Deftverca; Che question was, it this ic⸗ 
cond Ertent was good, and tt not, 17 it be void oz vordabie, 
18 Edw. 2. Execution 140. 22 Edw. 3. 14. 29 H. 8. Popham Chick Juſtice, 
if it doth appear that the J2aintiff had taken the firſt Land upon 
the Delivery of the Sheriff, and accepted it, then he cannot at- 
terwards take a new Extent; and ik he dath, it is wholly void, 
and not oneiy voldable 92 erronous , to2 then the Recoꝛd is end- 
ed, the Attoꝛneys of both parts are out of Court, and it is as a 
Wit without auginal, which is wholly valid: But here it is 
found, ſuper quo he came and pꝛayed anew Extent ; and this ſhall 
be intended the firſt day ok the Extent returned, and then it is rea- 
ſon that he may wave it, and pꝛay a nem Extent; fo2 he never ac⸗ 
cepted of the firſt,and {6 are the Books, that if the demandant in 
Dower accepted the Land alsigucd by the Sheriff, ſhe cannot in 
another term pꝛay a new execution. Fenner and Clench were of the 
ſame opinzon , and laid fo is the courſe in the Common ID lace to 
grant a new Elegic, if the party P2ap it upon ſuch ſurmiſe; and 
afterwards it was adjudged, that the new Extent was good, 


Stainer verſus James, 


T was moved in Arreſt of Judgment, that the name of the 

Sheriff was not to the Diſtringas, no? to the Tales awarded upon 
it, anv it was tryed by Niſi prius. And it was faid, that the name 
ot the Sheriff was not of neceſsity till the Statute of York, no2 
was uled 02 appointed; and by that Statute, the Sheriff is to fo; 
{cit a penalty, it he doth not return his name upon it; but thts 
voth not mak | i 
32 Hen. 8. which helps inſufficient returns, and no Wat returned. 
Curia contra; f02 of neceſsity, the name of the Sheriff is tobeto 
the return, otherwiſe it appeareth not by what Warrant it came 
in; and otherwite any man without the Sheriff might return 
Cats, which would be a great inconvenience ; and the Statute 
Doth ald onely inſufficient returns, o2 when the Tit cannot be 
found; ſo it may be intended it is imbezled: But here it appear- 
eth, and that it was never returned, wherefoze it cannot be good. 
And it was ſaid, it was ſo ruled in the Common⸗Place, 35 Eliz. 
Walklies Caſe, and alſo in this Court between Mark and Lancaſter. 
And koꝛ this cauſe the Judgment was ſtaid, | 


| Childs 


e the return ill, and it is helped by the Statute of - 


— 
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Childe verſus Towers. 


SSumpſic in the County of Warwick, Warwick being in the Har⸗ 

gent, and declareth, That the Defendant was pollelled of 
a term fo2years at Norton, in the County of Northampton, Et poſtea 
apud Stonely in Com* prædict afſttmeD, c. And upon Non Aſſumpſit the 
Venire facias was awarded de Stonely in Com* War, and tryal upon it; 
and it was held a mil tryal by all the Court; f02 apud Stonelyin Com 
prædictꝰ ſhall be intended in Com North' which is laſt named, and 


not to Warwick which is in the Bargent. 


Termino 


Termino Hillarii, 
Triceſsimo ſexto ELIZABETH , 


in Banco Reginæ. 


— 


— — —— — — 


Thornaigli verſus Diſney, 


be upon an Obligation of Four hundzed pound, 
the Oekendant demandeth Judgment of the 
ROTO, 1h Bill, to2 that the 10 laintitt in the Obligation 
25 bwuas named J. Thornaigh, De Fenton in (om. Notr 
Hl Arm. And in the Declaration he was named 
: i Jo. Tho. Arm, {0 (De Fenton in Com. Notr. } were 
lett out; and fo2 this variance demands Judg⸗ 
ment: And upon Yotton without Argument, 
it was ruled, that the Dekendant ſhould an: 
wer over; koꝛ this is no variance to abate the Bill; when he is 
well named in his pꝛaper name and ſirname, the addition is not 
material; otherwiſe, if it were ol the part of the Ocfendant. And 
Coke Sollicitoꝛ, who pleaded it. ſaid, That he did it onely to gain 


time, becauſe it was a matter of great extremity. Vide 3 Hen. 6. 23. 
5 Edw.3. 230. 


Forteſcue verſus Hext, Hill, 35 Eliz, Rot, 35. 


A Ction f02 theſe woꝛds, Thou art a Witch, an Enchanter, a Necroman- 
cer, and a Sorcerer, and thereby waſt the cauſe of the death of my Hus- 
band. And upon Demurrer, and reading the Reco2d without any 
Argument, adjudged, that the Action lay: Fo2 by popham, there 
cannot be moze hainous words, and by them the party was to 
luffer caꝛpoꝛal puniſhment. Nota, the ſame Term and Roll, be⸗ 
tween the ſame parties, Action foꝛ theſe woꝛds, Heis a Witch, and 
bewitched my Husband to death; for he made his Picture in Wax, and roſted it 
every day by the fire, until he roſted my Husband to death. Clpon Demur⸗ 
rer, Harris Serfeant moved, That theſe woꝛds will not maintain 
an Action; fo2 when ſhe ſhewed the cauſe of the wo2ds, it appear- 
ech to be a vain and fond conceit, and then no cauſe to call him a 
CUlttch; as to ſay, Thou arta Theif, for thou haſt ſtoln my evidences. Bllt 
the Court held the woꝛds very heinous and actionable, and it was 
ſo adjudged, 


Ble verhaſſet 


—_——  — 
— 
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Bleverhaſſett verſus Baſpoole, 


Ction fo2 woꝛds, foꝛ that the Plaintiff was a Juſtice of Peace, 
A and the Oefendant was endited of a Felony, and pleaded to 
it not guilty, the Defendant ſaid theſe woꝛds, Mr. Haſſerr did teek my 
life, and offered ten ſhillings to the Underſheriff to impannel a ſpecial Jury that 
might finde me guilty of the Felony; and it was adjudged that the 
wo2ds were very {{anderous being ſpoken of a Juſtice of Peace, 
and the Plaintiff had judgement. 


Doctor Ford & Uxor verſus Hollingbrough, Trin, 35 Eliz. Rot. 301. 


Ebt upon an Obligation bꝛought by the Plaintiff and his 

Wife, Executrix of Dr. Drury: The Condition was, That 
whereas Dr. Drury had let Land to the Defendant fo2 Seventy 
years; if the Oetendant oꝛ his Erecutozs do pay to Dorothy Gol- 
dingham ten pound yearly, during the ſeventeen years, if he oꝛ his 
Alsigns, and all other perſons that ſhall claim the (aid Lands un⸗ 
der him, ſhall oꝛ may ſo long occupy the ſame Lands, æc. that then, 
ec. The Octendant pleaded, that within five years, æc. he lur⸗ 
rendꝛed the lald Lands to Or. Drury, and that all times befozehe 
pad the ten pound ; and upon this it was demurred in Law, 
Coke argued to2 the Oekendant, fo2 that his eſtate was ended by 
the Act and Alient of the Dbligee himtelt, who was to take ad? 
vantage of it, and thereto2e the Action did not pe. Tanteild cont ra, 
and all the Court held that the Action did iye; fo2 the conditt- 
on was collateral to pay mony to aſtranger, ſo long as he 92 his 
Allignees might enjoy the Land;here though he (urrend2ed, yet to 
a ſtranger his eſtate is not determined, buc is in eſſe:and this is an 
act to be done by him to a ſtranger, which the obligee ſhall not 
l to da, and the obligee who had the reverſion , and 
which is in by the ſurrender, 1s as to a ſtranger in by him, and 
under his title and occupied as his aſſignee : Alſo the woꝛds are it 
he ſhall oꝛ may enjoy, cc. and here he might have enjoyed it; and 
therefo2e during the time he might have enjoyed it, he is to pa 
it. But Popham ſata, if the condition had been, if he oꝛ his al- 
ſignees, oꝛ thoſe which ſhould occupy the Lands, ſhould pay the 
mony, and after he had lurrendꝛed to the obligee , and he did not 
pay it, the obligation had not been fozfeited; fo2 the obligee in that 
caſe was the party that was to pay it, and he ſhould not take ad- 
vantage of the non-payment, as 35 H. 6. Bar; wherefoze it was 
adjudged fo2 the Plaintiff. 


Clerk verſus Day. Hill, 35, rot. 467. 


TY: Caſe upon ſpecial Uerdic was, Joan Marſh deviſed certain 
Land to Roſe her daughter fo2 life, and if ſhe marry after my 
death and have heir of her body, then I will that the heir after my daughters 
death ſhall have the Land, and to the heirs of their body begotten ; and if my 
daughter die without iſſue of her body begotten, then Philip Taylor ſhall have it 
to him and his heirs. I. M. died, Roſe married Silly, and had iſſlie 
the {queſtion was if Roſe had an eſtate intail, oz fo2 life onely. 
Firſt it was agreed by all the Juſtices, that a deviſe to one. 
and the heir of his body, is an ao * » and ſhall go to ag: 
ei 


(3) 


(4) 


(5) 


— 


c 
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Waring verſus Whale, Paſ. 34. rot. 132. 


(6) Rror tu reverſe a Fine in Shrewsbury, levied befoze the Bafliffs 

there: Firſt Erroꝛ, it did not appear that they had any auths- 

rity to take Fines , and they cannot have it by pꝛeſcription, oz by 

general woꝛds in the Kings grant. 2. It is levied without any 

Carit of Covenant. 3. It is de meſuagio ſive tenemento, which ts 

in the disjunctive and incertain. Curia, this Fine is void, fo? that 

it appeareth not by what authoꝛity the Fine was levied, fo2 it is 

in derogation of the crown, and p2ofits of the crown, pro licentia con- 
cordand', and Paſ.36. the Fine was reverſed, 


Ka, Geanes verſus Portman, 


(7) 1 caſe upon ſpecial Uerdict was: J. Geanes the husband of the 
Plaintiff, and T. G. were joyntenants to? lite, the reverſion 
to H. Portman, J. G. by the aſſent of T. G. occtipted the Land alone, 
and took the p2ofits alone to his own uſe 3 and fowcd the Land to 
his own uſe , and made the Plaintiff His Erecuto2,and died; and 
afterwards 1. G. made his wife Executrix, and died; ſhe ſold the 
coꝛn to the Defendant which took it , and the I laintiff bꝛought 
treſpaſs ; and upon motion all the Court agreed * Plaintiff, 
fo2 by this aflent that 1. G. alone ſhould occupy the Land and take 
the p2ofits to his own uſe, this doth amount toa Leaſe at will 
which one joyntenant may make to the other, ſo the Plaintiff hath 
good title; but if he had {aid to his companiton, I will not occupy ir , 
this had not been material, to2 he doth not by this, aſſent that his 
companion ſhall have all, no2 gave any thing by this to his com: 
panion. 


— 


Pratt verſus Stocke. 


($8) . — by an Admimiſtratoꝛ, and counts of an Adminiſtration 
granted to him by Th. Tayler Batchelo2 of Law, Commiſſary 

to the Biſhop of London; the Defendant pleads the Statute of 
37H.8. 17. intending that none by that Statute can be a Commiſ⸗ 
lary but a Doctor of Law; allo that ſince the laſt continuance 
(which was from Quindena Martini to die lunz poſt oct. Hillarii the Bi- 
ſhop of London granted Adminiſtration to him by his letters bear- 
ing date 27 January, and upon this it was demurreD? two points 
moved. 1. If a Batcheloꝛ of Law may be a Commiſſary ſince 
the Statute of z7H.8. 2. Jf Adminiſtration be committed pendente 
billa, if the Bill abateth ; but as to that it was held clearly that 
the Plea was miſpleaded, fo2 this is pleaded after the dar- 
raine continuance, Where it appeareth to be after his Plea —_ ; 
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but the Court held fo2 the Plaintiff. I. Popham ſatd that admini⸗ 
ſtrattion and pꝛobate at Cculls was by the Common Law, which 
any might do; and the Statute ot 37 H. 8. 18 in the aftirmareve , 
that Doctors of the Civil Law map ve Commiſtaries thaugh they 
are married, but it is not reftrida:ve, that no other may be Tom 
nuſlartes, and therefoze taketh not away the lüberty ar common 
Law, Aid if ea Batchelgz at Law cannot be a commiilary, yet 
acts dane by him are not void till they be avoided by ſentence; as if 
n lav man he pꝛeſented, inſtituted and induced, this is not vod. And 
tothe lecand, they hold that if letters of Adminiſtration be grant- 
ed tu auc, and after are granted to another, by this the firſt are not 
av0idev, £:ce3t by judiclal lentence, but by the miſpleading this 
cometh) not iu gucſtton, and the Plaintiff had judgement, 


Buckland verſus Brooke, Hill, 35, rot, 360, 


Sumplic a3atnſt the Oekendant as Adminiſtratoꝛ, W. B. upon an 
Indebit tus aſſumplit, the Action was bzought, Hill. 35. the De- 
ferndant picabs that the inteſtate ſuch a day made an abligation to 
„ of fourty pound to2 payment of twenty pound at Mich. which 
{5011d be Anno Dom. 1593- and that he hath fully adminiſtred all the 
goods at the tteſtare,which were the inteſtates at the time of his 
oeath, ercept to latisfie the laid twenty pound, Et fic nihil habet nec 
tempore exlubitionis billæ prædict habuit, &c. and upon this it was demur- 
red, hoſter foꝛ the JIſaintift, that this Debt upon contract is to be 
ſatisfied befoꝛe the Debt upon the obligation, which is not yet due, 
fo2 by this means he may defeat all contracts by a Debt upon bond 
winch thall be due one hundzed years after. Alſo the pleats not 
good, toꝛ that he ſaith that he hath no goods which were the inte⸗ 
ſtates at the time of his death, fo2 he may Have goods that were 
not the inteſtates at the time ot his death, and ſo is 7 H. 4. 39. Alſo 
he ought ta anſwer to the time ſince the bill erhibited,fo2 he ought 
ta ſay he had not at the time ot the bill exhibited, o2at any time 
poſtea, and non habet, &c. withaut anfwering to the mean time is 
not good, Curia contra, the matter of the plea is good, io? Oebts 
upon bond are to be paid befoze Debts by contract, and this is 
p2oved by the declaration in theſe actions, that he hath ſufficient 
to ſatisfie all other Debts; and to the firſt exception, the plea is 
good to à common intent, andif the truth be as the Plaintiff ſup- 
poſeth, he is to ſhew it, and the book of 7 H. 4. is not Law in that 
point, but the Court doubted as to the laſt exception, but Daniel 
laid it was but of foꝛm, and it was not ſhewed to? caule ot demur⸗ 


rer. Et adjournator. 
Cordals Caſe, 


Non: Coke Atturney ſhewed ta me a reſolution of Gurdy and 
| Anderſon in a caſe referred to them by the Queens command⸗ 
ment, in which two points were reſoived; where a devile was to 
two perions of Lands to hold fo2 payment of the Legacies in a 
will, and the Debts of the Teftato?, and afterwards to Ed. Cordal 
his bother fo2 life, remainder to his firſt fon intail. and ſo ta the 
ſecond, the remainder tothe heirs of the body of Ed. C. Firſt it 
was reſolved that this is no frechold in the two perſons , but one- 


ly a term fo2 years , although it cannot be ſald fo2 any certain 
Sl 2 number- 


(9) 


(10) 
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Termino Hillarii, Triceſsimo ſexto &c. 


number ok pears, foꝛ the profits are not certain, no2 the Debts, 
yet it is achattel and quaſi viſe? 

of I. S. 02 Land extended foꝛ Debt; and this is in favour of Tits, 
but otherwiſe it is of ſuch a limitation in a Deed, fo? there it is a 
freehold conditional, V. 8. Co. Mannings caſe. 2. It was reſulved, 
that the eſtate tail was not executed to2 the poſſibility of the mean 
eſtate that might interpoſe , and therefoze it was always dis: 
joyned, during the life of Ed. C ſo thatof that eſtate his wite could 
not be endowed, and this was reſolved upon conference. 


Termino 


aterm , as adeviſe during the minozity 


| 
4 


— 
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Termino Paſchæ, 
Triceſsimo ſexto ELIZABETH, 


in Banco Reginæ. 


— — —— 


Nota: in this term there were ten Serjeants 
/ 8 made, which appeared in Chancery, tres ſeptim, Paſc. 
Y 


© viz. John Heale ot the Inner Temple; of Grayes Ian 
William Daniel and John Spurling; of Lincolns Inn, 
George Kingſnull, Peter Warburton, Richard Braethwaite 
and 1 homas Fleming; of the Middle Temple, Rich- 
ard Lewkner , John Savill and David Williams. All of 
them except Daniel and Kingſnull had their TUrits 
in Mich. Texme , returnable in Eaſter Terme, as the Juſtices ſatd 
the oꝛder was to Have one Term between the TUrit and the re⸗ 
turn, but Daniel and Kingfnull had their Writs in the vacation be- 
tween Hillary and Eaſter Terin, yet they all appeared together, and 
had their antiquities as they were, 


Godfry verſus More. 


"A Ction fo theſe woꝛds, Thou haſt killed a man at M in Eſſex, upon 

not guilty it was found foꝛ the Plaintiff, and it was moved 
in arreſt of judgement, that the woꝛds were not acttonable, fo2 they 
were too ep „ ko it may be he killed one in his defence, o2 he 
killed a thief that aſſaulted him in the High way, oꝛ was an officer, 
and in arreſting killed him, cc. and of this opinion at the firſt was 
Gawdy ; but 1t being moved again, all the Court Held that the 
wo2ds being alledged to be ſpoken maliciouſly, ſhall be taken moſt 
Nalin. him that ſpoke them, and it was adjudged fo2 the 

Aaintiff, 
Tryor verſus Beſtney Betts, 


1 fo? ſuing fo2 Tithe hay in Chartres, and ſurmiſed that 
the Ocfendant1s Parſon Jnparſonee of the Parſonage of Ch. 
and that there was a Cicar of Ch. of which the Defendant was 
Patron, cc. and that time out of minde, æc. he had uſed to pay to 
= ſaid Cicar in full ſatisfaction of the Tythes of Pay of the 
place, where, cc. ſir ſhillings eight pence per annum, and the paſtur- 
ing ot a hoꝛle in the ſame — And Godfry moved that it was no 
good ſurmiſe, fo2 by it the right of Tithes came in queſtion, to 
whom they were to be paid to the Pardon oꝛ Uicar, as 31 H. 6. & 
6 Ed. 4 are, and Buſhes Caſe in this Court. Gawdy and Popham, where 
the right of Tithes is to come in queſtion , this ſhall be tried in 
= Court Choiftian, and it is no F -<£ he hath uſed papar the 
ithes to the Uicar,fo2 then he confefſeth he ought to pay Tithes, 
but the queſtion was who ſhould have them, and this ſhall be tried 
inthe Court Chaiſtian , and that was the reaſon tn Buſhes caſe, fo2 
there he pꝛetended he was to pay Tithes in ſpecie, but here is onely 
a modus decimandi, which though he pleads it, to be to the Qicar 9 i ; 
It 
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dilcharge of Tithes, yet it is good, fo2 otherwiſe there will be a 
nreat miſchier, toꝛ the ipiritual Court wilt not aiſow a plea of mo- 


us decimandi, but Gnely of payment of Cithes in kitde, and they 


will not allow him to pleuu the tereſt of rye Gtcar, noꝛ payment 
to him fo2 diſcharge, but he ought to come in pro intereſſe, and It he 
will not come, but collude with the Parſon, to charge the Joaritht- 
once to pay Tithes in ſpecie,he ſhall ve charged to pay other Cithcs 
then he hath uled, and theretoꝛe the common law thail ard him, ann 
elpeclaliy as this cafe is, as it was moved by Tanteild, that the De- 
fendant1s Patron of the Utcaridge, aud the (Aitar im confioera- 
tion of thete Tithes , Diſchargerh him of all ſptrittial care and 
Large, Fenner & Clench, liuiclined to this opinion, Et adjourn: tur, 


Grills verſus Ridgeway, 
De case; Co 52. Gawdy fat it is uithuat uifſtion that a replea- 
der may We be älter demurrer, LUT that 1S When the plead⸗ 
ing is intutticient of both parties; Popham, It it be intuſticient in 
matter, lo that by it the addon is coneicer, and the J laintitt re⸗ 
pip, and a demurter upon ic, yet judgement ſhall be given againſt 


the Dekendant, but where the bar is inlutticient not in maͤtter, 


but in konn; (as fc2 want of a traverle) anda replication is to it, 
which is ill, and a demurrer upon it, there ſhall be a repleader; 
and afterwards the Juſtices moved the parties to diſcontinue the 
Action and to commence againe, and ſo they did, 


Rowland Hargthorpe verſus Margery Milforth & Anth, Miltforth, 
D* agatnit the Oefenoant as Crecutoꝛs, they pleaded fully 
adminiſtred, and ſo nothing in their hands; upon iſſue the 
Jury found that they two and one Agnes Mil. their mother were 
made Executoꝛs, and that Ag. had adminiſtred and waſted goods to 
the value of ſir hundꝛed pound, and that the Oefendant had not of 
the goods of the Teſtatoz, but to the value of firteen pound, and 
that Agnes was Dead;and if they ſhould he charged by this devaſtavir, 
of their co executo2,02 onely charged foꝛ the ſirteen pound, was the 
queſtion; and the Court held clearly that one Executoz ſhall not 
be charged by the devaſtavit made by his companion; fo2 the Ac of 
one exccutoꝛ ſhall charge the other no further then the goods of 
the Teſtatoꝛ in his hands amount tinto , but not to charge him of 
his own goods; fo: it was the folly of the Teſtatoꝛ to pur iuch 
truſt in one, that would do ſuch acts to his diſadvantage, but the 
acts of one ſhall not hurt the other, foꝛ their own goods; as if one 
Executo? will confeſs an Action, this ſhall binde the other; ſoifhe 
will releaſe an action, oꝛ give away all the goods of the Teſtato? , 
this ſhall bind his companton,V. 3. & 4 Eliz. Dy. 210. 21 H. 6. 46. where 

they ſhall be charged of the goods of the Teſtato2, the non-ſuite 
relcale oꝛ other ac of one ſhall bind the other, but not if the ſhall 
be charged of their own goods, 11 H. 4. 69. where both da waſte the 
goods, execution ſhall be againſt both of their pꝛoper goads. It 
was then moved, it judgement ſhall be againſt tzcm of the whole 
Debt, oz of lo much as is found in their hands; and the Court 
held clearly that judgement ſhall be of the whole Debt, but that 
execution ſhall be onely to2 the ſuteen pound, which is found ta be 
in their hands; fo2 otherwiſe the JIlaintiff ſhall be barred of the 
refidue,which is inconvenient, V.46 Ed.3.9. 7 Ed.4.9 33H. 624 34 H. 6. 
24. And afterwards at the end of the Term ail the Peetponcraries 
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of the common place, certified that theircourſe was not to enter 
judgement fo2 the whole Debt, but onely that he ſhall recover ſo 
much as was found in their hands, and thereupon the Juſtices 
would adviſe of their judgement in that point; but fo2 the firſt 
point they were all reſoived ur ſupra. 


Fulſhaw verſus Aſcue, 


Rror tu reverſe a judgement in the common place, foꝛ that Aſcue 
bꝛought an audita querela to d vold a Statute acknowledged be- 
koꝛe the Maio? of Lincolne, becauſe it was ſealed with a ſeal of one 
peece, where the Statute of 13 Eliz. 1. de mercatoribus dot appoint 
it to be ſeal ed with a ſeal of two peeces, whereof the Bato? ſhall 
keep one, and the Clerk appointed fo2 this purpoſe the other; the 
Defendant pleaved it was ſealed with a ſeal of two pieces, acco2d- 
ing to the Statute , and thereupon at the niſi prius at the City of 
Lincolne, it was found fo2 the Plaintiff in the audita querela , and 
thereupon in the Common Bench it was — that ſtatutum 
prædictum in forma predict. recognitum penitus vacuum foret, & pro nullo habea- 
tur, and upon this Erro2 was bought. I. Fo2 that the trial in 
this caſe was not good, fo2 the iſſue was not to be tried per pais, 
but by the certificate of the aloꝛ, and all the other matters were 
alledged as befv2e in the Common place. 2. That this judge- 
ment quod penitus evacuetur is erroneous , fo2 though it be void as a 
Statute, yet it is good as an obligation; but the judgement was 
affirmed: f02as tothe trial, it was a matter in fac triable by the 
County; and if it be not a Statute, it is no obligation, but being 
diſcharged as a Statute, ithath loſt his fo2ce in all relpexs; and 
that the ſole means to avoid it, is by an audita querela, fo2 Erro2 
lieth where the Statute is good, but the execution is erroneouſly 
ſued upon it, as 17 Af, and the judgement was affirmed, vid. the 
judgement in the Common Bench, Pal. 33. placito 4. 


Codwell verſus Parker, Mich, 33. & 34 Eliz, rot. 419. 

A PPealde mayhem; the parties were at 44lue, and one Juroꝛ was 
returned by the name of Palus Cheale, and in the diſtringas, and 
annell annexed, he was named Paulus Cheale and by that name 
wo2n, and this matter was alledged in Arreſt of Judgment, and 
this was held no trial, to2 it was only by Eleven, and fo2 that 
cauſe a venire facias de novo WAS awarded, v. 5. Co. 42. b. and upon 
that the Iſſue was tried, And it was moved in Arreſt of Judge- 
ment, fo2 that the Keco2d was entred, that in the firſt venice facias 
one Palus Ch. was returned , and in the Diſtringas awarded upon 
it, Palus Ch. was left out, and Paulus Ch, put in, ſuper quo conſidera- 
tum eſt per cur. that A venire facias de novo ſhall be awarded, and it 
is not mentioned that Paulus Ch. was ſwo2n, and Triall had, 
wherefo2e no cauſe here appeareth to award a venize facias de novo 
and ſo this is miſawarded. But the Court held, although 
this be the cauſe ſet down in the Recoꝛd, yet it ſhall be intended 
= there is a good cauſe apparent upon the whole Recoꝛd toge- 
ther to award a venire facias de novo, and the Court ſeeing it, did 
award the ſecond venire facias, and it ſhall not be intended to be an 
Erroꝛ, when there is any cauſe to juſttfie it: and the cauſe mentio⸗ 
ned in the Reco2d is not ſo material to bind them ; fo2 the Office 
ofthe Court is to ſee all the cauſes, and to give Judgement upon 
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any matter which may appear to them, and it ſhall be intended 
they did ſo, as 22 Ed. 4. 45. b. upon a Judgment in a ut of 

ower. Another exception was taken, becauſe no manuraptoꝛs 
are returned upon the diſtringas. And the Court Heiv {t ſhall be 
amended by the Sheriff, and it is not material it no manucaptoꝛs 
be returned when the Jury appeareth full, and the verdic given 
Upon it is good. 3 H. 7. 8. and Judgment was given fo? the ]lain- 
tiff. 


Walſh verſus Collinger, Mich, 32, & 33 Eliz. rot, 460, 


P ror to reverſe a Judgment in the Court of N. 1, Erro?, 
(8) that the Judgment is cntred to be befoze the Majoꝛ and J. d. 
& J. D.Aldermannus, &c. und at the ſame time the Plaintift was made 
Aajo2, pending the ſuite ; Sc non allocatur, unſeſs the party had 
ercepted to itin the Court, and it was diſallowed there, then 
it had been Erro?, but ik he admitts him to be his own Judge, it 
is not Erro2, 2H.4.4. 2. Erro2 , the p2eſcription is to hoid 
Courts befoze the Majoꝛ, and two Aldermen, and it is ailedgen 
that at ſuch a Court held befoze the Majo; and J. s. and J. D. 
{dermen, c&c. and alledgeth in facto that J. S. was not' then 
Alderman, the Defendant pleaded in nullo eſt erratum. Godtrey 
moved that this is no Erroz, no moze then in Erro2 to avviv a 
Fine, that one ofthe Judges beioze whom the Fine is ſtippoſed 
to be levied, was not a Judge. 1 Ed. 5, 3. b. but the Court (abſente 
Popham ) held it to be a manifeſt Exroꝛ, fo2 the Court cannot be 
held except befoze Aldermen, lo there muſt be two ar tea; and ik 
J. S. was not Alderman, there were not two Aldermen and it ts 
not like the Caſe ofa Fine, fo2 that is befoꝛe ſuch Juitices, & alis 
fidelibus; and if there be no ſuch Judge as one of them which is 
named, yet the Fine being levied befoze other Juoges is good. 
And koꝛ this cauſe the Judgment was reverſed, and it was here 
held by the Juſtices, that a diſcontinuance after verdict is not 
helpt by any Statute. 


Griffin verſus Spencer. 


(9) Rror of a judgement in the Common Bench; Erro2 aſſigned 
was, that spencer byought Debt upon an Obligation againſt 
Griffin, the condition was, that if Griffin pay to Spencer a Hund2ed 
pound within one month after notice of his return from Conſtanti- 
nople 111 Iſtria into England, that then, cc. the Defendant JIleads 
that there was no notice given to him of the return, ec. and upon 
this the iſſue is taken; and found fo2 the Plaintiff, and judgement 
given fo2 him; and now Erro2 was aſſigned , becauſe it was not 
averrsd that the mony was/Paid, and then nö caule of Action. As 
in Debt aq dr perfozmance of an Arbitrement, the Defendant 
pleads no Arbitrement, the Plaintiff ſhall not onely ſay that they 
made an Arbitrement, but alſo that the Oetendant had not per- 
faꝛmed it, in ſuch a part, to infozm the Court that there is good 
cauſe of Action; ſo here: but the Court held clearly that it was no 
Erro? ; fo2 when the Oetendant ſaith he had no notice, this is a 
confeſſion per inent dedire that he had not paid it, and iſſue being ta- 
ken upon a collateral matter, and found fo2 the JIlaintiff, judge- 
———_ be given fo2 him; wherefoze the judgement was y 
rmed. ea 
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Reade & Morpeth verſus Erington, Trin. 32. Eliz. Rot, 702, 


Ee firmæ, und declares ofa Leaſe made by Anthony Mitford, 
20 January, 11 Eliz. of Two hundꝛed Acres of Land, One hun⸗ 
dꝛed Acres ot Meadow, and One hundꝛed and fifty Acres de paſture 
in Pont-ſland, Habendum from the Feaſt of St. Mich. laſt paſt fo2 
twenty years ; upon not guity pleaded, the Jury find a ipectat 
verdict , which was thus in ſubſtance ; that Anthony Mitford was 
ſeiled in Fee of the Mannoꝛ of pont-Iſland in the County of Nor- 
thumberland, of which the Tenements in which, #c. were parcell ; 
and of other Lands called Crawleys in Pont-Ifland, parcell alſo, 
renement* in quibus, &c, nd of another parcel of Land called iſland- 
Green in Pont- ſland, parcel! of the Tenements, in which #c, and 
being ſo ſeiſed, 8 El z, conveyeth the Pannoꝛ of Port. Iſl ind to the uſe 
of himſelf faz life, remainder to Jaſper his eldeſt (on, and the 
Heirs males of his body, remainder to the right Hetrs of Anthony, 
and the Lands called Crawleys to the uſe ot the (aid Jaſper and 
Margaret his TUife; and of the Heirs males of the body of Jaſper ; 
and afterwards to the uſe of the right Heirs of Anthony, And 
the Lands called iſland- Green to the we ofthe ſaid Anthony and Julian 
hig wife fo2 their lives, remainder ur ſupra. And they further find 
that Jaſper had I ſſue, Mary his Daughter, married to the Defendant; 
and afterwards died without 3fſue male; and that Jaſper was the 
eldeſt ſon, and Heir of Anthony; and they further find that An- 
thony 11 Eliz. makes the Leale in the Oeclaration prone, cc. 
and that afterwards the Leſſees 24 Marti 11 Eliz. makea Deed of 
Feoftineut ofthele Lands to Alexander Heron and others in Fee, 
with a Letter of Attoꝛny to enter into them o2 any part thereof; 
and to make livery accoꝛding to the Deed, and that the Attozny 
made livery in a Stable of a houſe, parcel! of the Yanno2 of 
Pont-Iſland, Anthony M. the Leſſoꝛ being then and there pꝛeſent; and 
that at the time ot the Livery the Lands called Crawleys were in 
the poſieſston of Anthony, as Tenant at ſuſferance to the ſaid 
Margaret the wife of Jaſper , and that the Lands called 10and-Green 
were in the hands of divers Farmers and Leſſees, by vertue of 
ſeveral Leaſes to them made befoze the Leaſe made 11 Eliz. and 
that Anthony and Julian were dead; and that the (atd Alexander Heron 
and the other Feoffees enter and grant all their Terme Eſtate 
and Intereſt to the Leſſees of the Plaintiff, ut ſi ſuper totam materiam 
&c. Nota, the Jury found that Crawleys contained ſirty Acres, and 
Iſland-Green One hundꝛed and twenty. And upon this ſpecial ver- 
dict theſe matters were moved. 1. If the Remainder Umtited 
to the right Heirs of Anthony Micford, fa2 Crawleys, in which he had 
no particular Estate, be in him as his ancient reverſion, o 

veſteth in his right Peire as a remainder by purchaſe , fo2 if! 

were a purchaſe in the Hetre, it was not chargeable with the Leaſe 
of Anthony Mitford. Alid ail the Court reſolved clearly, that the 
uſe limited to the right Heirs of Anthony is the ancient uſe in 
him, and was never out ofhim, andis in him as a reverſion to 
grant oꝛ charge, and from him ſhall deſcend to his Hetre, and is 
as if it had not been mentioned, and the limitation to his right 
Detrs is a void limitation, and is no moꝛe then the Law veſts in 
him. 2. Queſtion, ifthis Feoffement by the Leſſee fo2 pears, the 
Leſſoꝛ being upon the Land, wag a r Feoffement fo2 the L ; 12 
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(as it was ſaid) cannot be diſſeiſed, he being upon the Land; 
and no Freehold can be deveſted out of him, but he being in 
poſſeſsion guards the Land , that no Feoffment can be made, 
Curia contra, that it is a good Feoſtment, and ſhall inure by way 
of Feoffment, foꝛ the Leſſo2 and Leſſee being upon the Land, the 
Law ſhall Judge him in poſſeſsion that Hath the right ta it, and 
the Leſlee hath the lole right to the poſſeſsion, and livery ought 
alwaies to be given of the poſſeſsfon ; & therefore he that hath rhe 
poſleſsion ſhall make the Livery; and therefoze it the Leſſoꝛ makes 
Livery, the Leſſee being upon the Land and contradicting it, this 
15 vold, foꝛ it cannot inure upon the poſſeſsion, no2 give it, when 
the Leflee is there and keeps it and the Law ſhall adjudge it only 
in him; and when he cannot give 02 meddie with the poſſeſsjon, 
he cannot make Livery. And e converſo, when the Leſſee hath poſlelſi⸗ 
on, he may make Livery, and the pꝛeſence of the Leflo2 which 
hath nothing to doe there cannot diſturbe it, but immediatly by 
his being there, this is as an entry by him, and a reveſting of 
the Fꝛechold in him; ſo is Perkins, f. and 20 Elz. Dy. 360. And Popham 
land that it it cannot inure as a Feoffment ; and though it cannot 
deveſt the Freehold, noꝛ be a diſſeiſin to the Leſſoꝛ, yet clearly it 
1s a forfeiture, becauſe the Leſſee had taken upon him to make a 
Feoffment*, and give a Fee-fimple, and fo it is an extinguich⸗ 
ment of his Terme; as ik the Lefter of the Queen makes a 
Feoffment , no F2eehotd paſſed, fo2 he cannot deveſt the Free: 
hurd gut of the Queen, pet it is a tozteiture. And fo2 theſe cau- 
les the Court did clearly reſolve fo2 that part foz the Defendant; 
but £92 Crawleys, becauſe it was found to be in the hands of Anthony 
M. as Leſſee to Margaret; it was held that nothing paſſed, and ſo 
ſoꝛ Il ind Greene, that was found to be in the hands of ſeveral Far- 
mors, nothing paſſed, no2 was it any foꝛfeiture. 3. Coke Attoz⸗ 
ney moved, that the 4 205 declared of a Leaſe made 10 Jan, 
11 Eliz, Hab. from Mich, befo2e; and it appears by the ſpecial ver- 
Dict it did not commence from Mich. befo2e;, f02 it was the jointure 
of Margaret that was Tenant fo2 life, and died afterwards, ſo far 
that it was a Leaſe only from the time of her death; and ſo the 
32{atntiff had failed in his Declaration. But the Court reſolved 
that the Declaration was good as to that point; fo2 it being by 
Indenture (as it was found ) it is good between the parties, and 
Margaret being dead it ſhall beſatd to begin accoꝛding to the time 
umited in the Jndenture ; and he cannot declare in any other 
manner; but if it had been without Deed, peradventure it ſhould 
be otherwiſe. 4. It was moved, that foꝛ 1ſland-Greene the verdict is 
fo2 the Oetendant, loꝛ it is found it was in the hands of Farmoꝛs 
and Leflees, by vertue of Leaſes made befoze this Leaſe; and it 
was not found that their Leaſes are ended, and then it ſhall be 
intended that they yet continue, and then the Defendant cannot 
be guilty of the ejeckment of the Plaintiff. But the Court con- 
ceived this not tobe matertall, it beingnot found that the De- 
fendant claimed under the Leſſees; and the Plaintiff having en- 
tred, and the Defendant entring upon him, this is an ejecment 
of the Plaintiff, fo2 which the Plaintiff ſhall puniſh him; And it 
was relolved that fo2 the Mannoꝛ of Ponr-Iſland, Judgement ſhall 
be fo2the Defendant ; and fo2 Crawleys and Iſland-Greene, Judge- 
ment ſhall be entred fo2 the Plaintiff, 


Downes 
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Downes verſas Hopkins, 


| br was found by ſpecial verdict, that the Land was ancient 
Copyhold Land demifable fo2 one o2 two lives, and that this 
Land was granted by Copy to J. D. the husband of the Plaintiff, 
Habendum to him fo2 1ife, and to the Plaintiff durante viduitate ſua; 
andthe quettion was if this were warranted by the Cuſtome, 
fo2 the wifes eſtate, fo2 it is no abſolute but a limited Eſtate. 
But all the Juſtices did hold without any argumeut that it was 
good; foꝛ when the Cuftome warranted the greater Eſtate fo2 
life to be made, it doth warrant the leſſer eſtate, ſpectally here, 
becauſe this is alſo an Eſtate fo2 life, but limited and as it were 
conditionall , then it was moved, that the Wife was named only 
in the Habendum, and it was held good, foꝛ it is common in copies, 
and ſo adjudged. 4 Co. 23. a 


Hopton and his Wife verſus Johns. 


Rror tu reverſe a Common Recovery had againſt the Nite 
and her foꝛmer husband, in which they were Tenants, and 

vouched the common vouchee; and the Erroz aſsigned was, that 
the Feme was an {nfant, and appeared in perſon, and not b 
guardian, and loſt, and ſo is as a recovery by default, althou 
they appeared and pleaded, fo2 that Judgment was given upon 
default ; and Common Recovery is but a Common Aſſurance, 
and not a Recovery by Title, which peradventure ſhould be good, 
and an Jnfant cannot make an Aſſurance ; and therefo2e it was 
erroneous, and fo2 this cauſe the Judgment was reverſed, 


Charter verſus Freind, Hill, 35. Rot, 502, 


T Rror upon a Judgment in Rediſseiſin; Erro2 aſgigned was, 

that the Plaintiff had entred pendente breve, and in this Action 
he is to be reſtoꝛed to the Land. But it was ruled that he cannot 
alsign this fo2 Erroꝛ, foꝛ he cannot plead any thing in this Action, 
iche baue it being a dilatoꝛy Plea, but anaudita querela ig his remedy 
i he have cauſe, and here the Plaintiff is not to recover Land, 
but to be reſeiʒed. TUherekoꝛe the Judgment was affirmed, 


Milborne verſus Daſhburne, 


Reſpaſs, The Cale was. A reverſion upon -a Leaſe fo? life 

is granted fo2 life, cum poſt mortem of the Tenant fo? life 
acciderit; the queſtion was, if this ſhall refer to the Commence- 
ment of the future time as to the Eſtate, oꝛ to have the Land in 
poſſeſsion ; and it was ruled it ſhall not refer to the Commence: 
_—_ =! the Eftate, but to the having the Land in poſſeſsisn. 
23 EKR. Dyer 376, ' 
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Biſhop verſus Grant, Hill, 35. ant, 36. Eliz, rot. 253. 


Rror fd Judgment in an aſsiſe of a Rent ſeck in kent, where 
L the Plaintin made his Citle, that the Kent was granted tg 
be paid yearly at the Four Feaſts, viz. Chriſtmas, Annunciation. St. Jo, 
Baptiſt, und Michaelmas, and at another place out ot the Land; and 
theweth that the Rent was Arrere fo2 Four years ar theannuncita. 
tion laſt paſt,fo2 which the ]Ilatntifk in craſtino predict teſti purificationis 
beatæ Mariz, demanded the (atd arrerages. I. Erro2, that the 
Rent was demanded upon the Land; and not at the place where 
it was payable, Sed nonallocatur, to; it is well demanded upon the 
Land, and it is not like to a Rent reſerved upon a Leaſe with a 
clauſe of re-entry, 2. Erro2, That it was demanded after the 
Feaſt, Sed nonalloc:tur, 3. That no Feaſt of the purification 1s 
mentioned befo2e, (6 it appeareth not that the demand was after 
the Rent was due, oꝛ betoꝛe. Foſter moved that this word (purifi⸗ 
cation ) ſhall be void, and turpiuſage, and then prædictum feſtum 
ſhall referr to the Feait laſt mentioned. Gawdy; althutigh the woꝛd 
(plirification) be void, yet predict' feſium cannot reter to rhe laſt 
caſt, fo2 there are divers Feaſts mentioned, lo it cannot be 
referred to any one certain, but the wo2d (purification) can be 
no moꝛe void, then the wo2d (prædict) ſhall be void, and the other 
to ſtand Comment. 86. and fo2 this cauſe the Judgment was reverted; 
but ik it had been, & poſtea after the ſaid Feaſt oi the purification, 
tc. it had been good toꝛ all after the woꝛd poſtea ſhall ve void; and 
koꝛ this cauſe the Judgment was reverſed. 


Pipe &c, verſus Dominam Reginam, Trin. 35. Rot. 868. 


þ Rror by Pipe as Son and Icire, and Executoꝛ of Sir R. pipe, the 

- Biſhop, and the Jncumbent, againſt the Queen, upon a Judg- 
ment in a Quare Impedic by the Queen againſt Sir R. Pipe as Da- 
tron, the Biſhop, and Bagſhaw the Incumbent, to pꝛeſent to the 
Church of B. in the County of Derby, to which ſhenade Title to 
pꝛelent by lapſe, and recovered. Erroꝛ afsigned,fo2 that the Patron 
died pendente breve, and yet Judgment was given againit him. 
And this was held by the Court to beamanifeff Erro2 ; fo2 al- 
though the death of the Patron ſhall not abate the Wiait,as 9 H. o. 
30 1s, yet when Judgment is given againſt him, it maketh alt 
Erroneous, and ſhall cauſe the Judgment to be reverſed in all, 
fo2 it cannot be reverſed by parcells. Nota, This Erro2 was con- 
fefſed by the Queens Atto2ney : and note here, all the other were 
ſummoned and ſevere, except Pipe; and this was held good ; fo2 
as ſummons and ſeverance ſhall be in a Quare Impedit, ſo in a Wait 
of Erro2 upon it. But then it was moved that this Tit of 
Erroꝛ was not well bꝛought by the Plaintiff, as Þetre and Erecu- 
to? together; but the Court as to that held it good enough, as a 
Aut of Debt may be bzought againſt one as Peire and Executoꝛ 
together. But then it was moved, that he had no cauſe to being 
.A (at of Errozas Veire, 02 as Erecuto2,fo2 he cannot have it as 
Hetre, fo2 the Inheritance is not touched, fo2 the Queen only 
claimed by laps, ſo affirmeth the Inheritance, and as Executoꝛ 
he cannot bzing an Acton, koꝛ he hath no damage, fo2 the Teſtato? 
had pꝛeſented, and the Jncumbent was in the Church; but i 
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the Teſtataꝛ had not preſented, peradventure it had been other- ⸗ 


wiſe ; and here all the lots is to the incumbent, and he cannot re- 
verſe the judgement , ko; he is ſevered; but the Court held the 
Crit of Ecro2 did well lye, fo2 it is to maintain the Jncumbent 
inthe Church; and the Incumbent although he be ſevered, per 
ſhall of neceſſity have judgement tobe reſtoꝛed, fo2 the judgement 
is entirely to be reverſed. And Trin. 36. El. the judgement was 
reverſed, but it was not ſaid at whoſe uit, viz. as heir o2 erecutoz, 
And it was laid the Incumbent may well enter, fo2 by the rever⸗ 
tal there is no recoꝛd of the recovery againſt him. 


Buckly verſus Williamſon, Hill. 36, rot, 246, 


* Rror ot a judgement in Debt upon an obligation; the Erroꝛ af: 
ſigned was, that the ceſte of the Writ was 15. Septem. 32. Eliz 
returnable OR:b. Michaelis, and the money was due at Mich. 32 Eliz. 
and ſo after the ceſte, and beto2e the return of the Writ, and this 
appeared by the condition, which was entred in bæc verba; and fo2 
this cauſe, although the judgement was after Cerdic ; ſo that if 
there had been no oꝛiginal it had been good, yet it being bzought 
befo2e cauſe of Action, the judgement was reverſed, and it is not 
atded by the Statute of 18 Eliz. 


Termino Paſchæ, 36, Eliz, in Scaccario. 
3 Allens Caſe. 


Scire ſacias was ſued in the Queens name againſt Alen, why ere- 
cution ſhould not be againſt him fo2 a debt that came to the 
Qucen by Attainder of 1 5. rhe Defendant pleads that the Queen 
hath granted over this debt, and all actions and demands fo2 it to 
York ; and upon this it was demurred, if the (lit could bein the 
Queens name, atter it is granted over (Nota, in truth there were 
ſpecial woꝛds in the Patent, that he might ſue fo2 it in the Queens 
name, but this was not plcaved ; andthe Court held clearly,that 
if it had been pleaded, the ſuite might be inthe Queens name,fo2 
the Queen had this liber to grant to ſue in her name) but if as 
the caſe is pleaded, he might ſue in the Queens name, the Court 
doubted; and two pꝛeſidents were cited, the one p. 30. Eliz. rot. 291. 
where Green to whom a debt was due, was attainted of Felony, 
and theQueen Frames over the debt, and all actions and demands 
fo2 it, and a ſcire facias was ſued in rhe Queens name; the other pꝛe⸗ 
ſident was Hill 32. Eliz. rot. 216. Mabb was indebted by Bond to 1.8. 
and the debt came to the Queen by Attainder, and the granted it 
and all Actions fo2 it to Bowes, and notwithſtanding the ſuite, fo2 
it was in the Queens name; but the Court ſaid they will ſee the 
pꝛeſidents, & adjournatur. 


Nformation f02 converting Two theuſand timber Trees into 
3 Coales to make Jron; and demanded 48001 - the Defendant 
Pleads that the ſame Plaintiff had another infomation againſt 
him fo2 the ſame cauſe, æ demanded the ſame lum, and —— 


(17) 


(I) 


(2) 
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Judgement whither he ſhall anſwer to the laſt, pending the fir, 
And Altham argued, he was not to anſwer ; to2 when a Declara- 
tion is made, and the certainty appeareth, there ſhall be no other 
ſuite f02 the tame cauſe, fo2 the double veration to the Deken⸗ 
dant. 14 Ed. 3, briefe 318, 22 H. 6.52. 14. Aſſ. 6. 29 Aſſ. 40. 39 H. 6. 12. 
& 28, 40 Ed. 3.35. 39 H. 6. 14. und/ there 1s no Difference between 
the Cauſe of the Queen, (as it was objeged) and ok a common 
perſon, fo2 the Queen ſhall not have two luits fo2 the ſame cauſe, 
19 Ed. 3. briefe 470 & 33 Ed. 3. briefe 916. & Q, Impedit 58. and tf it ſhould 
be ſuffered, the party ſhall be twice charged, and have no remedy, 
koꝛ an Audita querela [ieth not againſt the Queen. 18 Ed, 3. 2.45 Ed. 3. 
briefe 547. Coke Attorney contra; f02 it is but in the nature of a Trer: 
paſs; 5 H. 7. 15. no Piea in Treſpaſs, that another is depending; 
and the Queen hath a pꝛerogative above a common perſon ; and 
he offered to withdꝛaw the firſt ſuit, but the Oefendant would not 
aiſent to plead to the lecond, and the Bons would adviſe ; bur 
they ſald it was not peremptoꝛy, but a reſpond” ouſter. 


Agard verſus Candiſh, 


Nformation tipan the Statute of 8 Ed. 4. 2, f02 gfving licences; 
upon not giulty it was found to2 the Queen. And it was mo- 
ved vy Tanſieſd, that the Action lieth not in this Court ſoꝛ the Sta⸗ 
tute uppoints it to be ſued in certain particular Courts therein 
menttoncb, and there is no woꝛd of the Erchequer: Atkinſon 
contra, the Statute is in the affirmative and cut in the negative 
that it ſhali not be ſued ellewhere. Sradlings caſe in the Com- 
mentaries: f. And to this the Bzrons agreed, 102 this is a ſuperioꝛ 
Court, though not named, and ſo ſuit may be here, to2 there are 
no reſtrictive wozds inthe Statute, and this Court hath power 
to hold Plea in any thing concerning the Queen, if not reſtrain: 
ed. Et adjournatur. 


Hitchcock & Uxor verſus Skinner & Lacy, Sheriffs of London. 


D* upon an eſcape of Lyſter, who was taken in Erecution, 
and declared that whereas the Plaintiff as Erecuto? of one 
Bevill bꝛaught an Action of Oebt againit Lyſter , and recovered and 
had Erecution, the Defendants uttered him to go at large, and 
counted in this Action, in the debet & detinet: the Oetendants plea- 
ded nibil debent, and found foꝛ the Plaintiffs, And it was moved 
marreſt of Judgment, that the Action was not well bꝛought in 
the debet , & detinet f02 as the firſt action was onely inthe detinet, ſa 
this Action grounded upon the Reco2d ought to be, and to purſue 
it, 10H. 7. 5. b. 11H.6.17. 9 H. 6. 11. 20H.6.4.5.% 6. where an 
Cxecutoꝛ bꝛings Debt — arrerages of account found befoze 
Auditors aſ$1gned by Hiinſelf; ſo in all caſes where an Executo 
ſueth fo2 any thing due to the Teſtatoz, o2 by reaſon of any lu 
thing; as ik an Executoꝛ recover — 1 — in Treſpaſs, de bonis 
teſtatoris aſportatis, AND recovers , and then bzings Debt fo? oe 
e 


Damages, it muſt be in the detinet; and in Scroggs caſe, againſt 

Lady Greſlam, 27 Eliz. C. B. when ſhe was Execlitoꝛ to her husband, 
and ſold Lands by vertue of an Ad of Parliament, to pay her 
husbands Debts, it was adjudged the ſhall be charged only in 
detinet; and 1f a recovery ſhould be in this Action in the debet & detinet, 
it ſhall not be to the uſe of their Teſtatoꝛ, but of themſelves. 


Periam 


* 
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Periam ; this Action is grounded upon a tort done to themſelves, 
and is not grounded meerly upon the Recoꝛd; and is not like the 
caſes put of Debt upon arrearages of account, o2 upon a Recoye; 
ry, bit is meerly collaterall, taz the tort done 3 — 
in ſuffering the party to eſtape; yet when it 1s recovered it ſhall 
be aſſets in their hands, and the Action in the deber & detinet ts weil 
bzought. Ewens & Clerke, contra; f02 the ground of the Action is the 
recovery as Executoꝛs, and the corr1s due to them in that rjghe; 
and therefoze the Action is to be bzought in the detinet only, and it 
was afterwards adjudged accozdingly, 
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Humble verſus Glover, Hill, 36, Rot. 420. 


Ze, bt upon a Leaſe fo2 years, made by Tho. play to the 

3 Dekendant, and declares upon an AUſstgnment of the 
XZ, 16 reverſion by Jndenture ot Bargain and Sale en- 
rolled; the Oekendant pleads that after the grant 
, 2, of the Reverſion , and vefoze any Kent arere, he 

4 alsigned over his Terme to Scotmeade, und both not 
name his Chꝛiſtian name, but a blanke was left foꝛ it; and upon 
this Plea it was demurred. I. Point, if the Leflee ſhau be 
charged with theRent after the Aſs1gnment of his Terme; and re⸗ 
ſolved he ſhould not. V. 3. Co. 23. b. fo there is no pꝛivity between 
the Bargainee and Leſſee, bur by realon of the pxvity of Eſtate, 
which being gone, the Leſſee is not chargeable ; bur between the 
Leſſo2 and Leilce he ſhall not diſcharge hunſelt, by alsig ning over 
his Terme, f02 the p2ivity is by reaton of the contract and reſer- 
vation, rather then by the occupation of the Land; which by his 
own Act he ſhall not diſcharge; but in this Caſe the pzvityts de⸗ 
ſtroyed. 2. Point, it was woved that the lea is not good, fo2 a 
grant to one not naming his Chaiſttan name is void, fo? it is un⸗ 
certain to whom the grant is, except the grant be to one which 
by reaſon of his dignity 02 office, it is known, there is no other of 
the ſame name, as to Popham chief Juſtice, 02 Glanvile Serjeant ; 
and yet in that Caſe it muſt be averred that there be no mo2e of 
that name; and if an Obligation o2 grant ts made to one, and his 
Chziſtian name is miſtaken, the grant is void fo a grant made 
by him, a fortiori, where there is no Chaiſttan name; and of 
that opinion was all the Court, except Fenner, and that the Plain⸗ 
tiff ſhall have Judgement to recover ; but no Judgment was 
given, becauſe the ]Ilea was diſcontinued. 


Brooke werſus Clarke, Paſch, 36, Rot, 397. 


Ction f02 wo2ds ; foꝛ that whereas Clarenceaux King of Armes 

had a atent ot his Dffice ; and that he might commiſston 
to amy tobe his Deputy, to viſit in things concerning his office ; 
and he by his Commiſsion did appoint the }Ilaintitf to be his 
Deputy 11 the Counties of Devon and Somerſet ; and the JIlainttff 
by vertue thereof did fit and inquire of matters concerning the 
Office, the Defendant pramiſſorum non ignarus ſaid of the Plaintiff, 
He came and ſat byforce of a forged Commiſſion, and he is a Scrivener and no 
Herald; the De kendant pleaded not guiliy, and it was found — 

Jain 
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gainſt him. And it was now movedin arreſt of Judgment. I, That 
rhe words would not maintain an Action. 2. It ſome of the wozds 
were actionable, yet others of them were not, and damages were 
entirely given. Co the firſt, the Court conceived that the Action 
iteth ; ro2 they touch him in his p2ofeſston, and are veryflander- 
ous, that be ſat by virtue of a ftozged Tommilston: And where- 
as it was objected, that peradventure he did nor know it, it is ex 
p2efly averred by thoſe wo2Dds , Przmiſſor* non ignarus; but if thoſe 
w02ds had not been in the Declaration, it had been otherwiſe ; 
fo21t might be, that hs fat by virtue of atozgedTommuſston, and 
knew it not, and then it touched him not in his credit. And the 
w02Dds, He is a Scrivener, and no Herald, touch him in his pꝛofeſsion, 
and by it he getteth his living; and theretoꝛe it is reaſon, that fo2 
them he might bung his Action. And as to the ſecond, All the 
Juſtices held, that Judgment ſhall be given — the Plaintiſf; fo2 
it ſhall be intended, that damages were given foꝛ the woꝛds, which 
were actionable. But Poph:m ſaid, that if an Action be bought 
fo2 woꝛds ſpoken at one time, and fo2 other woꝛds ſpoken at an- 
other time; and fo2 the woꝛds ſpoken at one time an Action lieth, 
but not fo2 the woꝛds ſpoken at the other time, and damages are 
intirely aſſeſſed, no Judgment ſhall be given; fo2 the Action is 
bzought fo2 all the wozds,and damages fo2 all: And ſo it was held 
inthe Lom Admirals caſe, 18 Elz. and afterwards Judgment was 
given acco2dingly. 


Chapman verſus Thumblerhorpe, Hill, 36 Eliz, Rot, 113. 


12 fo2 breaking his Cloſe , Et quædam averia ibidem exiſtent“ (3) 
J cepit & aſportavit. The Defendant pleads, that the Cattle were 
his own goods, and that J. S. took t by wong, and put them 
in the Plaintiffs cloſe by his aſſent ; fo2 which, he finding them 
there, did take them, cc. as it was lawful, cc. And upon this 
Plea it was demurred. padzey argued fo the Plaintiff, that the 
efendant could not enter inta the Plaintiffs Cloſe to fetch them 
out, except they were put there by the Plaintiffs Tort; and this 
Plea doth amount to a General-iſſue, to2 he cannot Traverſe the 
pꝛoperty of the goods. But the Court held it a good Plea ; fo? 
the Plaintiff by his Declaration doth not aver the p2operty of 
the goods to be in him, but ſaith onely quædam averia: And when the 
Dekendants Beaſts are taken from him by wꝛong, and are not 
gut of his poſſeſsion by his awn delivery, he may juſtifie the 
taking of them in any place he findes them: and it was adjudger 


foꝛ the Plaintiff; 


Haſelop verſus Chaplin. Cajus principium antea. 
Mich. 33 & 34 Eliz. B. R. Placito 37. 
at © \\ | 


T was now moved again, and divers ents were ſheun (4) 
Tout ok the Common . <, thay e or tute, , 
damages and coſts had been given ſo the ch Iawne 

fo? Amercements in Leets, and in werte, and othe 1. 5 g 
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mentioned in the Statute. And the Juſtices conceived, that 
their courſe being ſo ſince the Statute, the Law ſhall be con. 
ſtrued to beſo; and ſo inclined in their opinton: But then it 
was moved, that the Replevin was De averiis taken , and the 
taking was onely of a Þozſe, and ſo all. And of that opinion 
was the Court, that the Count had made the Tait falſe ; and 
fo2 this cauſe. the Judgment was reverſed. | 


Dickins verſus Marſhal, Paſc. 33 Eliz, Ror,q0 3. 


(5) Tee Caſe upon ſpecial Uerdict was. J. I. deviſed all his Lands 
and Goods atter his Debts and Legacies paid to R. Toby 
and Mary his childꝛen, equally to be divided between them, The 
queſtions were, firſt, Whether an eſtate ot Jiherttance, o2 onelp 
a Freehold paged by thoſe wozds 2 Secondly, Ik they were 
Joyntenants oꝛ Tenants in common? And after Argument, the 
Court reſolved, 1. That an Eſtate foꝛ life onely pauled; to2 al- 
though the devile of the Lands and Goods are coupled together, 
and it be a deviſe fo2 ever of the Goods; yet fo2 the Land, there 
being no woꝛds to paſs the Inheritance, onely an Eſtate (02 life 
15" And although it was objected , that the Deviſe of the 
and is, after his: Oebts and Legacies paid; ſo this is limited 
after he hath made an end of diſpoſing any thing; and it was ta 
his childꝛen, of which his heir is one; lo that he intended to give 
as much to one, as to the other, and that he doth not limit any 
eſtate over to any other ; yet the Court held, that onely an Eſtate 
fo2 lite did paſs. Popham ſaid, it may be Doubted if any Land did 
paſs, in caſe he had a term foꝛ years in Lands, and ſo the Deviſe 
of Land may be ſupplied, and that onely the term ſhall paſs, 
Second point, They all conceived it was a Joynt-eſtate, and that 
they ſhall not take by parts in common; fo2 he doth not appoint a 
diviſion to be made. But Fenner ſaid, that in 2 Elz. between Hide 
and Southcor ft wasadjudge, that a Deviſe of Land to two equal. 
ly divided, this was a Tenancy in common. But here it is to 
two equally to be divided, and it is not certain that a Diviſion 


ſhall be made. Vide ; Co. 39. b. 


Barry verſus Stanton. 


(9) Toe Cale upon ſpecial Uervica was. A Leaſe was made foz 

years upon condition he ſhall not Deviſe the Land, 02 Aſsign 

over his term, and by his Mill he deviſed it. Gawdy, Fenner, und 

Clench, held clearly, that the Condition was bꝛoken; fo2 by this 

Deviſe the term is diſpoſed by his gift, which is an Alienation 

— is as ſtrong as any other Alienation, But Popham delivered 
pinion. — 2 10 


Kent verſus Sponder, 


(10) Cre fads to have Exetution of Land, and damages recovered 
O in an EjeQione firmæ; the Defendant pleaded an Entry into the 
Landafter the Judgment, and — e Scire facias ; and becauſe 

es, the 


be did not anſwer tothe damag Plea was ruled tn at: 


_ 
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73herefoze it was adjudged, that the Jlatntif ſhall have Exel 
Cover of the Land, and damages. | PG fo e 


Patridge verſus Mayler, 


Rror upon a Judgment in an Action uponthe Statute, x & 2 

p. & Mar. f02 taking a Diſtreſs in one County, and imbaſing 
and impounding it in another County, and the Venire facias award: 
ed onely of the place where the taking was; and this was aſsign- 
ed fo2Erro2; and foꝛ this cauſe the Judgment was reverſed, - , 


Harvy verſus Wroth, 


Rror UPon a Judgment in Dower, Erroꝛ aſgigned was, that 
the Tenant was an Inkant, and the Judgment was by default, 
V. 5 Edw.3.70. 17 Edw.3. 47. iy Edw, 2. Saver Befault 80. where an Jn- 
fant ſhall be compelled to ſave his Default. And it was moved 
ere, that in as much as in a zit of- Dower the Paroll ſhall not 
emur fo2 his nonage, that the Jntant ſhall be compelled to ſave 
his Default : And lo it was cited to be adjudged in Cories caſe; 
24 Eliz. Sed Ad journatur. 4 


Berry verſus Taunton, Hill. 36 Eliz. Rot. 376, 


* Caſe upon ſpecial Uerdic was. A Leaſe was made to Giles 
Taunton fo eighty years, upon condition, That it he, his Ex⸗ 
ecutoꝛs 02 Algnees do demile the Lands foꝛ moze then from year 
to year, that then the Leaſe ſhall ceaſe and be void, G. T. doth 
deviſe it to his ſon, and dieth, the ſon enters by the aſſent of the 
Executoꝛ; the queſtion was, if the condition be bꝛoken, fo? the de⸗ 
viſe is not p2operly a Demiſe. But all the Jnſtices held it. a 
breach; fo2 a Condition ſhall not be taken ſo ſtrialy, that it ſhall 
be accowding to the pꝛeciſe woꝛds; and if the meaning be bzoken, 
it is a bꝛeach of the Condition:; and none will deny, but a grant 
of all his eſtate had been a byeach; ſo it is here ot᷑ adeviſe ; And it 
was ſo adjudged. 


Lee verſus Norris; Paſc. 36 Eliz. Rot. r. 


Jectione firmæ. The Plaintiff declared of a Leaſe by J. 5. The 
Defendant laid, that — 7 befo2e the Leaſe and Ejed- 
ment, that the Queen was ſeiſed of the Lands, and let it to B. 
fo2 years, who let it to the Defendant fo2 two years; upon whom 
J the Leſſoꝛ of the Plaintiſt entred, and expulſed him, and let 
it tothe Plaintiſt: And upon this it was demurred, becauſe the 
lea amounts to Non: guilty. Gawdy ; the Plea is good; but if 
it had beenin the caſe of a common perſon, it had nat been good, 
without ſaying, He ouſted the Leſſee, and diſſeiſſed the Leſſor ; but here 
there can be no Diſſeilin to the Queen, wherefoze heſaith enough, 
chat he put out the Leſſee; f02 otherwiſe it is not , 10 Edw. 4.6. 
koꝛ otherwiſe his Entry may be intended lawful; but when he (aith, 
Au 2 © 
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he expulſed him, this en e an unlawful Entry , and conteſſeth 
in him ſuch a poſſeſsion , that he may make a good Leaſe againſt 
any but him that hath right. Fenner agreed ; and by this Entry 
he hath gained ſuch a Poſſeſston, that the Leſſee of the Queen 
may bring an Ejectione firmz although the Queen be not put out of 
the Freehold; which Popham agreed, 


Nevill verſus Seagrave, Trin. 33 Eliz. Rot, 322, 


Na The Defendant avows fo2 Oainage-feaſant ; the 
Plaintiff replieth, that the day after the Oiſtrels taken, he 
tendered ſufficient amends, ſcil. Str pence, which the Dekendant 
refuſed; upon which the Plaintiff demurted, becaule the Tender 
was not befo2e the impounding. Gawdy ; the Tender is good, al- 
though the Cattle be impounded ; and if the party that diſtrained 
refuleth it, the owner may take them out of pound, And it is 
clear, if the Tender were befo2e the impounding, he might take 
them out, Quod fuit conceſſum: TUheretipon the Court gave day 
tothe Defendant to ſhewcauſe to the contrary, otherwiſe Judg: 
ment ſhall be given koꝛ the Plaintiff: Blit Tankeld at the Bar ſaid, 
ft was adjudged in Sir Henry Cromwels cafe in the Common Bench, 
that tender after impounding, cometh too late, V. 5 Co. 76. 


Dr. Andrews verſus Wood, 


Ebt upon an Obligation. The Condition was to perfozn 

Covenants in an Indenture of Leaſe , whereof one was to 
pay the Rent at the day; the bzeach alsigned was fo2 not pay- 
ment of the Rent. Upon which it was demurred, becauſe no de⸗ 
mand of the Rent was alledged ; but the Court did over-rule it, 
becauſe it was an expꝛels Covenant; and by the Recovery the 
Obligation is determined. Sed Adjournatur. 


Lambert verſus Auſtin, Trin. 35 Eliz. Rot. 185. 


22 The Defendant avowed upon the Statute ok 32 H. 8. 
as Executoꝛ; fo2 that the Lady Sourhwell was ſeiſed in Fee of 
the Mannoz of Weſton, and 3 Eliz. granted a Rent of five pound 
per annum tu Richard Adamſon fo his life, iſiuing out of the Wanno?, 
who made the Defendant his Executoꝛ, and died 28Eliz. And fo2 
ten years arrearages between 17 & 28 Eliz. he avowed. The 
Plaintiff replied, that after the Grant , il. 12 Eliz. the Lady 
Southwell made a Feoftment of this Mannoꝛ to Copley; who 13 Eliz. 
let the Land to Brocker fo2 twenty one years, which occupied it fo2 
the term, which expired 34 Eliz. and afterwards Copley let it to 
the Plaintiff to2 thzee years ; upon whom the Diſtreſs was taken, 
and upon this it was demurred. The queſtion reſts onely, if fo2 
the Kent incurred during the term , if by the Statute he may 
diſtrain fo2 it after the term expired, upon him in the reverſion; 
toꝛ the Statute is, that he ſhall diſtrain upon the pollelsion of the 
Tenant in Demein, which was chargeable with the Rent, o2 any 
claiming under him. Gawdy and Fenner, the Tenant of the 900 
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hold is onely to be charged, fo2 an alsiſe onely lieth againſt him, 
and he is the party that is to atrurn ; and the Leſſee to? years ts 
onely chargeable ko: his Cattle being upon the Land, as a 
ſtranger ſhall be in that caſe ; and the intent of tye Statute was 
onely to give remedy againſt him myo was chargeable in the life 
of the Teſtatoz. And Fenner {aid, if Leſſee fo2 lite grants a Rent- 
charge, and then makes a Leaſe to2 years, and dieth, debt lieth 
fo2 this Rent againſt the Erecuto?s of the Tenant to2 life, and 
not againſt the Tenant foꝛ years, fo2 he is not the party charge: 
able; and in thts caſe, if no Seiſin was had, there is no remedy : 
Fo2 Tenant fo2 years cannot give Seiſin, and a Releaſe ot this 
Rent muſt be to the Tenant fo2 life, and not to the Tenant koꝛ 
years, Clench and Popham, contra: That the Tenant fo? years, is 
onely chargeable in debt, to2 the Rent incurred during the years, 
and not the Tenant 97 the Frechold, and both are chargeable, 
one with an Alsile, and the other with a Diſtreſs during the eſtate. 
Then it is to be conſidered in this caſe, who is chargeable by the 
intent of the Statute: It Tenant Per auter vie grant a Rent and 
ceſty a que vie dieth, the Grantee of the Rent dieth, the Execu⸗ 
toꝛs of the Grantee have no remedy by the Statute ; fo: the Sta- 
tute giving the D:ſtreſs intends the party that pꝛoperly and uſu- 
ally is to be diſtrained, which is the Termer in poſſeſston , and 
thole that come in pꝛivity under him; but ſo is not he in the Re- 
verſion: And thereto2e in this caſe the Executoꝛs cannot diſtrain, 
but onely have an Action of Debt, and the Statute giveth the 
Diſtreſs upon the Tenant in Demeſn, which is chargeable im- 
medtately , and not on him in the Reverſion, except his Cattle 
come upon the Land by elcape. Fenner: Tf Tenant in Tail grant 
a Rent-charge, and that makes a Leaſe to2 years, and dieth, the 
iſſue ſhall hold it diſcharged, and the Grantee ſhall not diſtrain 
during the term. Quid Gawdy conceſſit, & Adjournatur, 


Folcot verſus Ridge. 


7 koꝛ ſiung fo2 Tithe Hay upon fifteen acres of Land, ten 
of acres Yeanow, and ſeven acres of Paſture, and ſurmiſeth, 
that he and all thoſe, cc. time out of minde, æc. had uſed to pay 
four pence yearly in ſatisfactian of all Tithes of Hay cut there, t. 
and iſſue upon it; the Jury finde the pꝛeſcription, but that part of 
the Land was never moved, but ſhew not what part in cerro. The 
queſtion was, if this verdict be certain enough, and fo2 whom it 
was found, and it was adjudged fo2 the Plaintiff ; fo2 both parties 
are agreed, that all the Land had been Yowen, and the finding 
contrary to it is void; and the Uerdict is certain enough. 


Anneſly verſus Stokes. 


Elben upon a Judgment in Debt; koꝛ that in the Tait he was 
named son and Heir apparent, and in the Declaration, Son and Heir 

enerally; anv [02 this variance the Judgment was reverſed, pet 
t was ſaid, that Apparent was Surpluſage, Sed non allocatur. 


Terming 
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Termino Trinitatis, 36 Eliz. in Communi Banco. 
Frederick verſus Frederick. 


Pæ The Caſe was upon ſpecial Uerdid. A. levies a Fine 
to J. S. which by Indenture is declared to be, to the uſe of B. 
koꝛ lie, and after to the uſe of the Childꝛen ol C. procreatis: C. at 
the time of the limitation had two lons, and betoze the death of 
B. had iſſue two daughters; the queſtion was, if the daughters 
ould take : After Argument at the Bar, it was reſolved by the 
ourt (except Owen) that the daughters ſhould not take, Ander. 
ſon firſt ſhewed his opinion, that the poſtnatæ ſhall not take; but 
onely the Childzen that were in Eſſe at the time of the limitation; 
fo2 they ſhall not take as Joyntenants, no2 as Tenants in Com- 
mon, no2 by way of Kemainder ; and therekoze not at all as 
oyntenants they cannot take ; fo2 they were not in being at the 
time of the limitation of the Kemainder, no2 as Tenants in 
Common 092 by Remainder, no moꝛe then they could take by an 
eſtate executed by other conveyances : And uſes are not allow: 
able, but as they are conſonant to the Rules in Law and Reaſon ; 
and it is plain here, that no pꝛeſent oꝛ future uſes are limited to 
thoſe that ſhould be afterwards boꝛn, and no matter can be col- 
lected out of the parties intent to help them. Walmſly accoꝛded; 
this Rule is to be obſerved in Ciſes, in every Caſe there is to 
be Donor and Donee, who ſhall take as well in limitation of an 
Uſe, as of an Eſtate executed: And although the Common 
Law knows nothing of Uſes, yet now by the Statute an 
Ale is an Eſtate ; and to take ſuch an Eſtate, there ought 
to be a Donee. As if a gift be made to the Father, Et primo- 
genito filio, if he hath no ſon then, the ſon bo2n afterwards ſhall 
not take, and the Cſe ought to be obſerved, as it is appoint⸗ 
ed; and when it is limited in Poſſelsion, it muſt take in 
Poſſeſsion, and in futuro, and in erpectancy, when it is ſo limit⸗ 
ed ; but there muſt be a Donee to take at luch time as it is 
limited. And where it was objected, That the intent and mean- 
ing of. the Uſes is to be obſerved, it is true, if they be not 
fond and idle; as in Wills, which are greatly favozed, fo? the 
weakneſs of them that wake them. And it is againffthe Rules 
of Law and Reaſon, and of Ges, that one who is not in Fſſe 
ſhould take by an Ciſe limited in Poſſeſsion: And therefo2e the 
ſons in Eſſe ſha!l onely take in this caſe, and not the daughters 
bo2n after. And in the Earl of Bedfords Caſe it was ruled by 
the advice of the Juſtices in the Court of TUards, that where 
he made a emp == to the uſe of himſelf fo2 years, the Re- 
mainder to his eldeſt ſon in Tail, the Remainder to the Heirs 
of the Earl, although his meaning was (as it appeareth by the 
wo2ds) that his heir ſhould take as a purchaſer ; pet it was 
ruled accoding to the Rifles of Law, and not accozding 
to his meaning; feilicer, That He ſhould take it as a Fee 
kiecuted in Himſelf. And it ſecmeth, That if a nne 
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be to the right Heirs of J. S. and he hath iſſue a Daughter and 
dieth , his Feme enſeint with a Son, who is afterwards'bo2n, 
yet the Daughter ſhall retain it, fo2 ſhe wasinthe Eſtate ere- 
cuted, Beaumond agreed in omnibus : Owen contra. FI; the 1 

here appeareth at all the Chiſpꝛen ſhall have it; fo2 proctes- 
ws referreth to thoſe that were bozn, as to thoſe. thatſhall 
and an uſe is a matter of Confienty, But it was ad jud 
the other Juſtices againſt the Daughters. 


The Lord St. John verſus Talbot. 


—— of Yarrtage , and counts that the Father of the De- 
fendant held of him by Rnights-ſervice and died, the De- 
tendant his heir being within age; whereupon the Plaintiff 
tendered him a marriage, and he refuſed and married hfinſelf ell⸗ 
where, and at his full age intruded; the double value of his mar- 
riage not being ſatisfied; the Defendant acknowledging the 
tenure and marriage, traverſeth the Tender: And it was rhere- 
upon demurred, and ruled, that the tonder is chiefly tra le 
in this Caſe ; but the Court held _ in a Valore maricagi, the 
Tender is not traverſable, to the od ſhall have it without 
Tender. Anderſon and Walmſly held, that if the heir marry him- 
ſelf befo2e Tender, the Lo2d ſhall have onely Valorem maritagii, and 
not the Fozfeiture , fo2 the Tender afterwards, when he is mar- 
ried, is in vain, fo2he cannot accept of it, and it ſhall not gain to 
the Lozd the double value, 


Gurney & Somes Cale, i 


D#* fo2 Thirty five pound fo2 their Fees, as Sheriffs of Lon- 
don; f02 executing a Capias ad ſatisfaciendum Directed to the, 
and demanded by fo2ce of the Statute of 29 Eliz. cp. 4. twelve 
pence in the pound foꝛ the firſt Dnehundzed pound, and ſix pence 
in the pound fo2 the reſidue 2 And it was thereupon demurred ; 
firſt, becauſe there is not any Action given by the Statute : Se: 
condly, becauſe they ought to have but ſir pence in the pound, 
where the ſum exceeds fifty pound, and not to take twelve pence 
in the pound fo2 the firſt one hundꝛed pound, and ſir pence fo2 the 
reſidue ; and ſo the Court held upon the firſt Argument in both 
points. Sed quzre,quia adjournatur. 


Ferrer verſus Johnſon, 


Gion upon the Caſe, foz diſfurbitig him dr an Office , the 
laintiff made a ſpecial title to it, and a ſpecial Werdict 

was found, wherein a title variant in part from that which was 
alledged, was found. And after divers Arguments it was hea 
per curiam, That notwithſtanding the Uariance , the Jafntiff 
ſhould have Judgment: Fo2 Walmſly ſaid, that the title in this 
Action was ſuperfluous , and the Uariance found was not ma- 
terial. And it was held per curiam, That if one grant an Once 
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rendering an account, he cannot diſchar £ the Grantee, 
but he ſhall continue to have the p2ofits of fice ; bur 
otherwile it fs, if no Fee 02 Mofits had been granted fo? the 

thereof, And „that one may grant an 


exerciſing 
fice, Habendum after the death of J. S. fo2 it varieth from the Caſe 
of Land, ec. And the Plaintiff had Judgment. 


Termino 
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Ro, Blackwell verſus Eyre, Hill. 36 Eliz, Rot. 404. 


\ 8» Sumpſic, and Declared, Quod cum quidam exitus in qua- 
Adam actione eject firmæ of the Leale of Blackwel the 

TW Jlaintiff, junctus fuit inter Anth. Buxton querent' & R. 
Senior, Geo, Needham, & Hen, Bradly Defendants, 
ad quem exitum triandum , the fatd Anth. Buxton Had 
ſueu out a Venire facias, the Defendant in conſide- 
ration that the ſaid Anth. Buxton nd R. Blackwel the 
Plaintiff, ad triandum exitum prædict' parcarent infor- 
cizre their title, Sed darent tenuem & parvam —— ſuper triationem 
exitus verſus præfatꝰ R. Senior, Geo. Needham, & Hen. Bradly , aſſumed to 
payto the Plaintiff Two hund2ed and ſeventy pound, ſcil. Twelve 
pound at the Feaſt of St. Michael next enſuing, and twenty four 
pound at every other Feaſt of St. Michael, until the Two hundꝛed 
and ſeventy pound were paid; and if Default of payment ſhould 
he made of any of the ſaid leveral ſums by the ſpace of one moneth, 
then he would pay toꝛ every moneth after ſuch default twenty ſhil- 
lings Nomine pænæ, and alledged in facto, Quod exitus predict” triatus 
tut; and that the (aid A. B. and the Plaintiff {pared to info2ce their 
title, and gave but (mall evidence Super triationem exitus prædict 
ugainſt the laid R. G. N. and H. B. fic quod juratores jurati ad trian- 
dum exit” ꝓrædict' dixere, that the ſaid R. S. G. N. & H. B. were not 
guilty, and alledges in facto, that the Oefendant did not pay the 
1:13 twelve pound at the Feaſt of Michaelmas afozeſaid, and that 
thirty four moneths are paſſedſince the ſatd Feaſt, after the ſaid 
Feaſt, till the tenth of June, 35 Eliz. And that the Defendant had 
not paid the ſaid twelve pound at the ſaid Feaſt of St. Michael, 
32 Eliz, no within one moneth after, no2 the thirty four pound 
koꝛfeited Nomine pænæ, and foꝛ the not payment, ec. he bzought his 
Action; the Jſſue Non Aſſumpſic ; the Jury finde a ſpecial Qervia, 
that in the ſaid firſt Action of Ejectione firme,there were two Iſſues 
joyned, ſc. RS. pleaded not guilty, and G. N. and H. B. pleaded a 
Surrender of the Term, and Iſſue upon them , Et ſi ſuper totam 
materiam, &c. The queſtion was, if this Qerdic be fo2 the ID lain⸗ 
tiff oꝛ the Defendant. And it was moved, that the woꝛd Exitus 
was a general word, and might be referred to both the Iſſues; 
and fo is goon Reddendo ſingula ſingulis, and relied upon 28 Edw.3. 97. 
41 Edw.z. Brief. 4 H.6. 11. But it was anſwered, that although 


Exitus be general, and may be moans” 7- divers Iſſues, pet it rot 
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ing coupled with quidam, this reſtrained it to one, and junctus fuir tg 
in the ſingular number, and ſheweth it cannot be intended; bur 
if one iſſue cannot be intended to refer to moꝛe iſſues, and the 
Plaintiff afterwards ſheweth that exitus prædict triatus fuit; und that 
the Juro2s ſaid, that they thee were not guilty, ſheweth his in 
tent to be, that but one1ſſue was joyneD ; and the Uerdia findeth 
the contrary to it; and ſo he hath failed of his conſideration, 
But rhe Court held, That the wo2ds quidam exicus being general, 
ſhall refer to both; and in this it may be intended, that they meant 
both; and in that it is afterwards laid, that the Jury found them 
not guilty, this is but nugation; and he needed not to have ſpoke 
of the eric, and ſo is not material; and of that opinion was 
the whole Court, & adjour. And at another day it was moved a- 
gain, Popham and Gawdy being abſent. And Clench and Fenner held 
their foꝛmer opinion; and then another matter was moved, that 
it was not ſhewn how long the payment of the twenty ſhillings 
ſhould continue; fo2 it is not ſaid, quouſque the Jlaintiff ſhall ve 
ſatisfied 2 But they held it not matertal, fo? it ſhall be intended 
tiilthep be ſatisfied ; and they gave Judgment fo2 the Plaintiff, 
and ſeud he might have a Wat of Erro? if he would, | 


Button verſus Wightman, 


E. Jectione ſitmæ, F02 Lands in Harrow, upon a Leaſe by the Loꝛd 
North; upon ſpecial Qerdict the caſe was, 38 H. 8. The Dean and 
Canons of Chriſt-Church in Oxon were incorporated by the name of the Dean 
and Chapter of the Cathedral Church of Chriſt Oxon ex Fundatione Regis 
H.8. and 1 Edw. 6. They make a Feoftment to Edward Lo2d North, 
by the name of the Dean and Chapter of the Cathedral Church of Chriſt in 
Academia Oxon? ex Fundatione Regis H. 8. And afterwards 12 Eliz. they 
make a Leatle of the Land to? years, by the true name ot their 
Copporation to the Oefendant ; and the Jury finde further, that 
the City ot Oxon, and the CIniverſity of Oxon, Sunt unum & idem in 
circuitu; but the Liberties of the Ciniverſity extend further then 
the limits of the City. The queſtion was, it this addition In A- 
cademia be ſuch a Miſnoſmer as ſhall make the Feoffment void, Fen- 
ner, thts Miſnoſmer is a material variance, fo2 the place of the name 
ok a Coꝛpozation is material; fo2 a Tozpozation cannot be with- 
out a name, and Oxon, & Academia Oxon, Are diverie, Quæ in uno ca- 
dere non poſſunt, Although both contain the ſame thing: As a Grant 
to an Abbot , and all the perſons of the Covent, oꝛ to a Yajoz, 
and all the perſons of the Co2pozation, is not good, 13 Edw. 4. 
22 Edw. 4. F02 it is not by the name of their Tozpozation, and it is 
no addition ta name on of the Univerſity of Oxon ; and that they 
are both of the ſame content, is not material. Popham, Clench and 
Gawdy, contra: Ce All agree there muſt be a local place of a Coz- 
poꝛation; and ſo itis here, though not ſo pꝛeciſe, and the recital 
of the local place by another name is good; and it is not neceſ⸗ 
ſary torecite the place by the very Letter of the place. 44 Edw. z. 
16. a Recovery was had againſt the Prior of the Hoſpital of St. Johns 
of Jeruſalem, and in a Scire facias upon it, the woꝛd Hoſpital was omit⸗ 
ted, yet held good. TL. 5 Edw.4, 20. The caſe of the Abbor of York,&c. 
and Oxon, and the Untverſity of Oxon, are by intendment both one, 
and ſo are in common knowledge. 28H. 6.8. the caſe of Prior, &c. 
And if a Cozpozation be made of a Town, and then it is made a 
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City, and they grant Land by the name of a City, it is good, And 
by Popham, an dmverũty is as much a local place as a Cown, and 
there be divers Coiledges founded in Academia Oxon, without any 
other place; which doth p2ove it is a local place, and is all one 
with the City, And there is a great diverſity in the name of a 
Coppozatiton, between the name bekoze the place, and after the 
place; fo2 that which is p2ecedent befoze the place ought to be 
pꝛeciſely obſerved ; but in the name of the place, it is ſutfictent if 
it be ſhewn by cirtumſtances: And therefoze Oxon and the Univer: 
ſity ol Oxon being both one in common knowledge, and ſpeech, and 
well known, a grant ſhall not be avoided by this Miſnoſmer; and 
Judgment was given fo? the Plaintiff, and the Oefendant imme⸗ 
dlately bꝛought a zit of Erro!. 


Jordan verſus Cleabourne, Paſc, 35 Eliz, Rot. 144, 


E Jectione Firmæ of the third part of a Cloſe called Gate-houſe Cloſe ; 
and after Qerdict fo2 the Plaintiff, it was alledged in Arreſt 
of Judgment, that an Ejectione firmæ lieth not of a Cloſe, although 
a name be given to it; fo2 it is in nature of a præcipe of Land, which 
ought to be of a certain number of Acres, Popham and Gawdy, it is 
hut a perſonal action, and a treſpaſs in its nature; and although 
an Habere fac poſſeſſionem lieth upon it, yet aname being given to 
the Cloſe, the Sheriff may well take Cogniſance of it; and in 
22 Eliz. it was ſo adjudged, Clench & Fenner, contra; f02 all the Pꝛe- 
ſidents are, that it ſhall be demanded by a certain number of acres, 
& adjourn'. And in the ſame Term inter Palmer & Humphry, which is 
entred Trin. 35 Eliz. Rot. 8 15. an Ejectione firmz was of a Garden called 
Minchins Garden, of a Meadow called Dale Meadow, and of a peece 
of Land called Minchins peece ; and being found foꝛ the Plaintiff, it 
was moved in Arreſt of Judgment, that an Ejectione firmæ [tethnot 
of a peece of Land without ſhewing the number of acres, Vide 
5 H. 7. 9. 45 Edw. 3. Brief 588. 11H. 4. 43. and adjudged, that the F- 
jectione firmx Was well l2ounht ; but upon a Clit of Erro2 brought, 
the Judgment fo2 this cauſe was reverſed, Nota, Paſc. 38 Eliz. Rot. 
453. inter penn & Merevill. Ejectione firmæ de una Virgita terræ. Adjudged 
in the Exchequer Chamber, that it lieth not. 


Ireland's Caſe, 


Fuer upon a Judgment in a Repſevin in the Common Bench; 
- the Declaration was in Eaſter Term, the Dekendant — — 
and afterwards pleads, and nothing done moꝛe in Michaelmas Term, 
and in Hill zry Term the Plaintiff replieth, and they were at iſſue ; 
and after evidence, and befoze Uerdict, the Plaintiff was nonſutt, 
but the Jury gave a Uerdict fo2 the damages and now the Plain⸗ 
tiff alsigneth this fo2 Erroꝛ, that it was a Oiſcontinuance. And 
the Court held it to be a manifeſt fault, and the Plaintiff might 
aſsign it, though it was fo2 his advantage. And it was held, t at 
although a Uerdict was groom fo2 the damages, yet it is but in 
the nature of an Jnqueſtof Office; and therefo2e it is a Diſcon- 
tinuance not helped by the Statute of 32 H. 8. 02 18 Elz. as Dil⸗ 
—— after Aerdia found. And the Judgment was re- 
rled. 


Fr 2 Long 


(3) 


(4) 


(6) 


73 


Long verſus Michel, 


Ehe. of a Judgment in the Common Bench; and the Exroꝛ al 

ſigned was, That the Judgment was given upon a Uerdig 
by Niſi prius; and there is no Recom of the Poſtea, no2 the Tait of 
Habeas corpora Certified, noꝛ in the cuſtody of the Cultos brevium, which 


s the office fo2 this purpole : And upon a Wait of diminution it 


was certified accoꝛdingly. But it was alledged, that in as much 
as in the Plea-Roll the Kecod maketh mention, that the Uer- 
dict was given and certified, and Judgment given upon it, it is 
well enough ; fo2 this is the 1—— Recoꝛd. But the Court held 
that every Dificer hath his ſeveral charge, and their courſe is to 
to be obſerved, And in the Common Bench the Courſe is, that 
the Plea-Roll ſhall be warranted by the Reco2d of the poſtea, which 
1s always to remain with the Cuſtos brevium ; and when it is not 
warranted by it, it ts erroneous. But in this Court, the Plea⸗ 
Roll is the chief Reco2d, and the Poſtea is entered in it, and Judg⸗ 
ment given upon it; and ik the Poſtea be certified, and is after- 
wards loſt, it is not much material: Therefo2e fo? this cauſe 
they held it Erro2, Sed adjournatur. 


Griffith verſus Williams, Hill, 36 Eliz, Rot, 610. 


Rror upon a Judgment in Wales in Ejectione firmæ. I. Exxoꝛ, That 
the wos vi & armis are not in the Declaration. 2. Erroz, the 
{uit there was by Plaint, whereas it ought to be by oꝛiginal. Wi. 
liams Serjeant; none of theſe are Erro2s : Fo2 as to the firſt, it 
may be one way o2 other, 7 H.6: 4. 17 Edw.3. 1. und it is after der- 
Dict, and is but matter of foꝛm, and cited a pꝛeſident, Trin. 33 Elis. 
inter Lawſel & Spring, that this is helped after Aerdidk. And as to 
the ſecond Erroꝛ, the Statute of 26 HS. appoints, that fo2 Lands 
in Wales the Action ſhall be by oziginal, is to be intended inreal 
Actions, in which Lands are demanded, but this Action is in the 
perſonalty. And the Court held, that Judgment was to be affirm- 
ed. Sed ad journatur. 


Laurence Tanfield verſus Rogers & Watſon, Paſc. 36 Eliz, Rot. 


Ren fo2 taking of Cattle at Clanfield in Com Oxon': Rogers a- 
vous in his own right, and W. as Bailiff of Chapman, and his 
wife made Cogniſance fo2 Damages-feaſant , as in their Free- 
hold, The Plaintiff ſaid, that long time befo2e the taking, æc. 
J. Edmunds was ſeiſed of the Manno? of Clanfield in Fee, and gave 
it to Thomas his ſon, and Agnes hig wife in tail, that Thomas died, 
having iſſue by the ſaid Agnes two daughters, and died; Agnes en. 
ters, and by Jndenture 25 Eli. let to J Fox, the Scite of the Mannoꝛ, 
and all the Demeſn Lands of the ſaid Mannoꝛz, and all other 
Lands with it enjoyed by the ſald Fox; Ac etiam totum illud Manerium 
de Chanfield ac omnia terras & Tenementa eidem Manerio ſpe&tant® Habendum 
the ſaidScite and Demeſns, and alſo the ſaid Mannoꝛ and Pic 
miſles to the ſaid J. Fox {02 twenty one years, from the day of the 
date of the Jndenture, yielding and paying foꝛ the ſaid Scite and 


Demeſns, and Pꝛemiſſes therewith letten, thꝛee pound ſir fhil- 
lings eight pence ; and yielding and paying fo? the ſaid anno? 


_——_— 
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and Pꝛemiſſes therewith letten nine pound ten ſhittings, and con- 
veveo the eſtate of J. Fox to himſelf, und that he put in his Cattle, 
and averred, that the Land where the talking was, was at the 
time of the Leaſe parcel of the Demeſas of rhe PHannoz, and 
were in the poſſeſsion of the laid J. Fox, and that the laid Scite 
and Demeſns had been uſually let fo2 twenty years vetoze, and 
that the Rent was the ancient Rent, that they were not then in 
Leaſe, and that the Leaſe was not without impeachment ot waſte, 
and that Agnes is bead, and the two daughters the heirs ok the 
body of Agnes, in whoſe right the Avow2y was. The Defendant 
demanded Oyer of the Jndenture, which was entred ut ſupra, and 
pleads, that the Pannoꝛ was not let foꝛ the greater part or twen: 
tyyears befoze the Leale made; and uponchis the {2taintiff de- 
murs : And the queſtion was, ik this were a good Leale fo2 the 
Scite and Demelns which had been uſualty let, and vo:dable fo2 
the reſidue, 02 being both joyned in one Leaſe, is voidable in all. 
And it was moved, though it be by one Jndenture, yet the woꝛds 
being ſeveral in the Demile, and the Habendum and ſeveral Reſer- 
vations ; this is not ajoynt, but ſeveral Leaſe, And one Leaſe fo2 
the Scite and the Demeſns, and another fo2 the reſidue of the 
Dannoz, 14 Elz. Dyer 308. Winters caſe, but admitting it be a 
Nen Leaſe, yet when one Rent is teſerved fo2 the Scite and 

emeſns wytich had been uſually letten, and another Rent fo2 
the anno? ; lo the Rents are (ſeveral and Diifinc, and ſono pꝛe⸗ 
judice to the 4ſlue Intail, and no danger of appoꝛtionment. But 
of the other part it was urged , that this is an entire Leaſe ; fo? 
when ſhe firſt lets Scite and Demelns, and after lets the entire 
Mannoz, it is as if ſhe had let the Danno? enticely, and the Rent 
reſerved is iſſuing out of the whole Mannoꝛ. And at the end of 
= Term it was moved again, and all the Juſtices reſolved 

ere are ſeveral Reſervations, and fo the Leaſe is good fo? the 
Scite and Demeſns ; and it ſeemeth, that theſe ſeveral Reſerva- 
tions, and the ſeveral wozds in the Habendum make it as ſeveral 
Leaſes ; but they ſaid it was not much material, whether it be 
ſeveral Leaſes, in regard there areſeveral Reſervations, and it 


was adjudged fo? the Plaintiff, 
Cherburne verſus Rye. 


Ebt upon a Leaſe fo2 years of a Houſe and Land: The De⸗ 
L fendant pleads, that the Leſſoꝛ had entered upon part of the 
Land let, and that ye ad pulled down part of the Boule, and ſo 
ad ſuſpended his Rent: The Plaintiff replieth, that the De- 
endant had re-entered into the Land, and into that part of the 
Land where the Houſe ſtood, And hereupon it was offered to de⸗ 
mur; Bromly moved, if the Rent were not revived by the re-entr 
into the Land where the Doule ſtood. Popham and Gawdy conceived 
e Rent is not revived, fo2 when the Houſe was let, it is partof 
e cauſe fo2 which the Rent was reſerved; and when the Leſſoz 
had taken from him part of the benefit, ic. the Houſe , yet his re- 
entry into the Land where the Boule ſtood, doth not revive the 
Rent, Fenner and Clench doubted. Et adjournatur, 


pete 
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Peter Palmer verſus Boyer. 


Ction foꝛ woꝛds; that he being a Counſeller at Law, and Ste⸗ 
A ward to J. I of his Mannoꝛs, the Dekendant ſaid of him, He 
is a paltry Lawyer, and hath as much Law asa Jack-ar-ape. CIpon not guil- 
ty pleaded, it was found againſt him, and damages twenty pound, 
And it was moved, that the Action lieth not; to21t is not laid he 
had no more Law then a Jack-an-ape. But it was adjudged fo? the 
Plaintiff, foꝛ the woꝛds are ſcandalous, and tauch him in his pꝛo⸗ 


kelston. 
Baxter verſus Shade. 


Action fo2 theſe woꝛds. Thou art a forſworn Jack in the Court-Baron of 
P. thou haſt ſworn me out of twenty ſhillings Rent,and haſt me on thy ſide. 


Adjudged that the Acton lay, and the ]iaintiif recovered, 


Ball verſus Roane, 


Ction fo thele woꝛds. There was never a purſe cut within twenty miles 
of Wellingborough, but thou hadſt thy part in it; and avers, that ſuch 
a purſe was cut, cc. and hehad nopart init. And it was moved, 
that an Action lieth not; fo? it is not ſaid he had a part of it as a 
partaker in the Felony, fo2 he may have apart in it in the loſs, 
and ſo it is no ſlander: But it was adjudged to2 the Plaintiff; 
fo2 the wo2ds ſhall be taken to be ſpoken in the wozſt ſence, in dil. 
grace and rep2oach of the Plaintiff. Nota, Serjeant Yelverton 
cited a caſe, Paſch. 32 Eliz. Str Edward Haſtings bꝛolight an Action fo? 
theſe woꝛds, You have procured a perjured man to ſeek my blood; any 
ruled, that an Action did not lie. But Fenner ſatd the caſe was 
not adjudged, but ended by his Arbitrement. Vide Mich. 35 & 36 
Eliz. Antea B. R. Placito 11. 


May verſus Middleton, Trin. 35 Eliz, Rot. 


Dos upon an Obligation of eighty pound. The Defendant 
D pleads, that the Plaintiff pending the Bill bꝛought againſt 
him a Plaint in London, and there by cuſtom had attached fozty 
pound of a debt due to the Defendant in the hands of J. S. in ſa- 
tisfaction of fozty pound due upon this Bond, and demanded 
Judgment of the Bill, and pꝛayed it might abate, And to this 
the Plaintiff did demur, fo2 this amounts but to an acceptance 
of part Pendente billa, which goeth in Bar, and not in Abatement. 
And it was argued by Godfry fo? the Plaintiff, and Alcham fo; the 
Defendant : And all the Court (except popham) conceived, that 
it is aPlea in Bar, and not in Abatement of the Bill, fo2 the 
Plaintiff fo2 this part is to be barred fo2 ever; and this receipt 
of parcel 18 a lawful ac ; but if the Demandant enters pen 

ing the Wait, this ſhall abate the Wit , fo2 his entry may be 
unlawful. And Fenner ſaid, it hath been lo adjudged in the Com- 
mon Bench. Vide The Book of Entries, fol. 159. a pꝛeſident *. 


bl 
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ip; and they adjudged it ſo, againſt the opinion of Popham, be: 
ſe he Slalntid by his own act doth faiſifie his own Cut. But 
it was ſaid, a Recovery is by Act in Law, which may help the caſe ; 
otherwiſe of a bare acceptance. 


Brent verſus Ingram. 


ACcion fo? woꝛds. Foꝛ that the Defendant ſaid to J. B. ſon of the 

Plaintiff, in the pꝛeſence of divers, Thou (Prefar. J. B. innuendo) 
and thy Father (innuendo the Plaintiſſ) were both perjured, and I (innu- 
endo the Defendant ) will prove you both perjured. Upon not guity, 
it was found fo2 the Plaiutiff, damages twenty pound. And it 
was moved in Arreſt of Judgment, that it was not averred that 
JL B. was the ſon of the Plaintiff; but it was held well enough, 
fo2 that it was alledged, that the woꝛds were ſpoken to J. b. his 
ſon, And it was adjudged fo2 the Plaintitt. 


Lacy verſus Whetſton, 


Sumpſir, And declared, that whereas there were divers con: 
A troverſies between the Plauntiſt and Detendant, concerning 
the right of the oftice of Stewürd and Clerk of the Court of 
Þleas in Peterborough , und concerning the right of the Court of 
Pypowders In Peterborough, und concerning the biſice of Steward: 
ſhip and Clerk of divers Courts of the Dean and Chapter of 
Pererborough, dd concerning an annuity of fir pound thirteen ſhil- 
111gs anv rour pence granted by the Dean and Chapter of Perer- 
borough to I. S. And that whereas they ſubmitted themielves to the 
oꝛder ot Pr. Heron De præmiſſis fiend*, the Defendant in confidera- 
tion, that the Plaintiff of his part aſſumed ts ſtand to the Award 
of Mr. Heron, did aſiume to ſland to, and perfoꝛm the Award and 
Omer of Mr. Heron De præmiſſis fiend". And alledges in facto, that 
r. Heron made an Award, that the Dekendant thould have and 
enjoy the ſaid otfice of Steward and Clerk of the Pleas, and ot 
the {aid Court of Pypowders, without interruption of the Plain⸗ 
tiff; and that the J laintiff ſhould enjoy the Stewardſhip of the 
Courts of the ſaid Dean and Chapter of Pecerborough, and the 
Court of Pypowders without interruption of the Oefendant ; and 
alſo the ſaid 1 be of” fir pound thirteen ſhillings and four 
pence, and that the IDlaintift ſhould make an Aſsignment of all 

is right in the aid office of Steward, and Clerk of the Court of 
_ in Peterborough, and of the Court of Pypowders there, to the 
efendant in ſuch manner as he ſhall adviſe ; and further award: 
ed, fo2 that the Ocfendant had ererciſed the ſaid office of Ste. 
ward of the Courts of the ſaid Dean and Chapter, without the 
aſſent ot the Plaintiff, and foz divers other conſiderations, and 
fo? the quieting of all controverſies between them, that he ſhould 
pap £6 the Plaintiff thirty pound within thꝛee moneths then next 
enſuing ; and foꝛ not payment of the thirty pound he . this 
Action, Upon Non Aſſumpſit pleaded, it was found fo? the Plaintiff 
and damages fozty paumd. And it was now moved in Arreſt of 

Judgment Firſf, That the Arbitrement is not made 9 
to the ſubmiſs ion; koꝛ the ſubmilston was foz the right of re 
ce, 


(13) 


(14) 


344 Ter. Mich, Tricels, ſexto & triceſs. ſeptimo 
fice, # And the Award is onely, that the Dekendant ſhall enjoy 
the office, and ſpeaks not of the right ot the office, Sed aon alloca- 
tur; foꝛ the Award is, that he ſhall enjoy the office, which doth 
imply the right of the office ; and the Award 1s, thut the Plaintiff 
ſhall make an aſſurance of the right of the office , which is as 
much as the ſubmiſston requireth. Secondly , it was moved, 
that the Award is, fo2 that the Defendant had medled with the 
office of, #c. without aflent of the Platntiff; and fo2 divers other 
conſiderations , and fo2 ending all controverſies, that he ſhall 
pay thirty pound, cc. which is void ; fo2 that the arbitratoꝛ d 
wards this fo2 other conſiderations, with which he was not to 
meddle, and fo2 the ending of all controverſies which is out of 
the ſubmiſsion; fo2 he was to meddle onely with the controver- 
ſies concerning the offices, #c. and the ſubmiſſion is to his Award 
Super præmiſſis. Sed non allocatur ; fo; other conſiderations being but 
general parlance implies nothing, except expꝛels conliderations 
were ſhewn, fo2 otherwiſe none ſhall be intended: But if any 
had been found which were not within the ſubmilsion, this would 
make the Award void fo2 that part; ſo in that it is awarded fo? 
the ceaſing of all controverſies between them, tc. it ſhall not be 
intended there were any except concerning the offices, it none be 
ſhewn in the Award oꝛ by Averment ; and this being lo in a general 
intendment, ts good. And it wag adjudged foꝛ the Plaintitf. 


Walter Dennis verſus Wells, Mich, 
34 & 35 Eliz, Rot, 147, 


(15) Rror of a Judgment and Execution ſued in the Common 
Bench. Erroꝛ aſsigned was, fo2 that the ſaid Wells recovered 
againſt the (aid Dennis, a debt of four hundꝛed marks, and had 
Execution by Tieri facias ; and upon it the Sheriffs returned, that 
he had levied mnety pound , parcel of the debt, and had the 
money in Court; and that 2ennis the Defendant had no moze 
goods, unde, &c. And notwithſtanding Wells fued a Capias ad ſatisfact 
of the whole four hundzed marks, and an Exigent upon it: Apon 
which Dennis was outlawed, and to Reverſe this Citlary and Exe⸗ 
cution, he bꝛought a Wait of Erroz. And fo2 this cauſe it was 
held clearly by the Court, that the Execution and Utlary was 
erroneous ; fu? it ought to have made mention of the ninety 
pound which was levied befoze : And the Utlary and Eꝛecution 
was reverſed , but no Erroꝛ being afsigned oꝛ found in the Judg: 
ment, that was affirmed. 44 Edw.z. 12. 4 Hen. 7. 


Callard verſus Callard, 


(46) Jectione firmz. The Caſe upon ſpecial Uerdict was, that Thomas 
Callard being ſeiſed in Fee of certain Land in conſideration of 

a inarriage of Euſtzce his e[deſt ſon, ſaid theſe woꝛds (being upon 

the Land.) Euſtace ſtand forth, I do here reſerving an Eſtate for my own, and 

my wives life, give thee theſe my Lands, and Barton to thee and thy heirs. The 
queſtion was, if this was a good Feofiment to Euſtace. Coke At- 

eney Seneral fo2 the Plaintiff, there are two points to — _ 

: ere 4 
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ſidered. 1. It this ſhall inure as a Feoffment to the uſe of Th. and 
his CUlife f02 their lives, and after to the we of Eultace and his 
i>cirs, 02 if it be an immediate Feoffment, and the reſervation 
votd, 2. It it be not a Feottment, if the wozvs ſpoken, being in 
conſideration ot Marriage, if the ute hall arile out of the poſietst- 
on of Thomas, and ſhall ercuite by the Statute of uſes, although 
it be without Deed. I. Jt ſeemeth that it is a good Feoffment, 
and the uſe ſhalt ariſe upon it, although the wowds ( reſervant ) 
are firſt; foꝛ ſo the Court is to conſider it, to make all to ſtand 
together, and in z: Elz Between Hare and Barton, it was adjudged 
that where one giveth Land to J. S reſerving a rent to the Feotfer 
and his Heirs, Habendum to the Feoftee and his Heirs, the reſer⸗ 
vation being befo2e the Habendum, yet the Feoffment being by In⸗ 
denture, it is well enough; fo? the Law ſhall marſhall itaccoꝛding 
to the intent; ſohere it thall be intended as following, and to 
ſhew the intent of the parties, and not to matze all void. 2. Ad- 
mitting that the reſervation 18 repugnant, and it can de no Feoff- 
ment, pet the uſe ſhall riſe and erecute by pirol, fo2 it is out of 
the Statute of Enrollments, fo2 this doth not hinder the riſing 
of anyuſes, but only upon Bargaines and Sales, which ſhatl 
not ececute by Bargain and Sale, but by Indenture enrolled , 
bat all other uſes are at the Common Law, which ariſe upon 
conideration upon Yarrtage, #c. But he did agree that an uſe 
ſhall not arile upon generat wo2ds 02 wo2ds ſpoken in futuro, but 
in praſenti; as to ſay, it you do ſuch a thing, J will give you my 
Land; but upon wo2ds ſpoken adviſediy, and by reaſon of a 
valuable and great conſideration, and ſpoken in preſenti, as J do 
here, æc. which is an immediate gift. And he had ſeen the Recoꝛd of 
the Caſe, 12 Eliz. Dyer 296. and the woꝛds were upon communica⸗ 
tion of a Marriage to be had, I will aſſure after my death Old Acre to 
ny ſon, it was ruled no ule ariſeth; and the reaſon leemeth to be, 
that the woꝛds were ſpoken in futuro; and therefo2e if one ſaith 
to his ſon, in conſideration he is his ſon, J do give thee my Man⸗ 
1102 of D. th is is ſufficient to raiſe an uſe; fo2 they being wons 
ſpoken with adviſeinent, and fo2 conſideration, it ſhall be inten⸗ 
ded a gift of the Land. Gawdy, J have not ſeen any Book, that 
at the Common Law a uſe ſhall ariſe by parol, but in a Bargain 
and Sale which is by reaſon of the conſideration given fo2 the 
Land; and that is the reaſon that a Fee doth paſs without the 
woꝛd Heirs, and in this caſe an uſe ſhall not riſe, fo2 it appeareth 
his intent was to pals the Land by way of Feoffment, when he 
ſaith, Stand forth, I do here give thee this Land, &c. Which is void by way 
of Feoffment, foꝛ the reſervation p2eceding it is repugnant to the 
Livery, fo2 it cannot inure in futuro; Fenner, the reſervation ts 
void; and it ſhall inure to Euſtzce pꝛeſently; and anuſe by parol 
upon good conſideration is ſiifficient, Clench, it hall inure as a 
eofiment to the ſon, and an uſe ſhall ariſe to the Father, cc. 
and lo the intent of all the parties ſhall be obſerved, And at ano- 
ther day it was moved again. And Popham ſatd they were all re- 
ſolved that Judgment ſhall be given foꝛ the ay , (which clat- 
med under Euſtace) And being moved to thew their reaſons of 
their Judgment, they would not; But Gawdy ſaid, he was clear 
of opinion, that an uſe ſhall not ariſe by parol. Popham and 
Fenner laid, they were clear of a contrary opinion. And Popham 
laid, that 7 Ed.6, It was a Ty that an uſe may riſe by | 
Y paro 
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parol, and he could ſhew the Reco2d of it: Fenner ſaid it was a 
good Feoſtment, but would ſay no moꝛe. And it was adjudged 
toꝛ the Plaintitf. 


Bold verſus Bacon. 


Ction foꝛ flandering his Title, and declared that whereas 
William Bacon Bꝛother of the Defendant had arried one 
Iſabel, and died, and afterwards the ]laintift Parried her; and 
whereas the Plaintiff and the (aid lſabell, as in her right, were 
ſeiſed of divers Lands atwell Freehold as Copyhold in Fee; 
and had made a Surrender of the Copyhold to the Plaintiſt and 
his Beirs; and ot the Freehold had levied a Fine to the ule of the 
}Þ9iaimtiit and his Deirs, and that whereas the Plaintiſt intended 
and had oficred to (ell the ſaid Land toꝛ payment ofhis Oebts, ac. 
and had offered them to J. Cleyburne in Sale, the Dekendant well 
knowing the fame, and envping the Eſtate of the Jlaintiff, and 
ts ijander his Title to the ꝛemiſes, ſaid theſe woꝛds. She (Innuen- 
do the Cite of the Plaintiſt) wes never the lawful Wife of my Brother 
William Bacon, for ſhe was Married before to one Nicholas Killingtree who is 
yet alive, which Marri-ge is fully to be proved, and hath been alre:dy as fully 
proved as any other Marriage can be proved, and that by reaſon of thele 
woꝛds none would buy the Land, cc. to his Damage of Thee 
hundzed pound: upon not guilty plcaded, it was tound fo? the 
1laintiff, to his Damages Twenty pound. And it was now 
moved in Arreſt of Judgment, that upon the matter the Action 
lieth not, {62 that which is alledged is no flander, fo2it may be 
that Kilingeree Was Married to her infra annos nubiles, and they atter- 
wards diiagreed, oz that a divozce was had between them toz 
this cauſe ; and then although Kill. be alive, yet it might be a Law: 
full Marriage with William Bacon, and by conſequence with the 
Plaintiff; and ſo is no direct lander. Gawdy and Clench conceived 
the Action lieth; fo2 the Action is bꝛought fo2 flandering his Title, 
and not his perſon; and the Law intends it was a good Yarriage 
with Killing. and no divorce was, except the contrary be ſhewen, 
and thoſe that heard the woꝛds knew not if a divorce was. Fenner 
contra, this Action lieth not but by reaſon of the pꝛejudice in the 

Sale; and this appearethnot, fo2 upon a Surrender oꝛ Fine b 

a feme covert, {ſhe 18 Examined, and it is good till the Baron dot 
defeat it, which appeareth not here, and an Action doth not lye 
foꝛ flander, but when it 1s exp2eſs, and not by argument; and 
here it is by way of Argument, fo2 that K. was Yarried to her 
andis alive, and fo may be collected that ſhe is not the Lawfull 
Wife of the JIſaintiff; and the Surrender and Fine not good. 
Popham agreed, I. Becauſe as it was ſaid it was but by way of 
argument; and all the woꝛds may be true, and yet ſhe may be 
the lawfull TUite of the Plaintiff, fo2 it may be ſhe was p2econ- 
tracted to the JIlatntiff, and afterwards Married to K. and then 
to Bacon, and he died, and then divoꝛced from Kill. and married to 
the Plaintiff ; and fo there may be an evaſion of the concluſion, 
2. Here is no Direct ſpeech, but oblique; and an Action lieth not but 
fo2 wo2ds Directly ſpoken, and cited Anne Davies Caſe, 4 Co. f. ſo if 
J S. hath Land by deſcent ; and ſells it to J. D. and he offers to ſell 
it to B. and one ſaith to C. in Common diſcourſe, that J. S is a 
Baͤſtaͤrd, and this cometh to the ears of B. vet J. D. ſhall 10 — 
ion 
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action, fo2 it was not ſpoken Directly to J. S. under the Title of 
B. fit oblique this 18 no flander; but it he had (aid to B. take hecd 
how you buy the Land, fo2 J. S. was a Baſtard, action lieih, fo? it 
was vircd>ly ſpoken to that purpoſe to flander the Citie, Et Adjour- 
natur. 


Buckhurſt verſus Newnton, 


Rohibicion fo2 ſuing fo: Tithes of Faggotts, of Dake , and 
Elme , czurele making his Libel fo: Faggotts, which were 
of Beech and Tho2ne; the Oefeirdant pzated a conluitation, ica 
quod he ſhould not meDvle with the Faggotts of Dake and Elme, 
to2 otherwiſe the party that maketh the Faggotts may per cautelam 
put in a ſtick ot great (ood into the Faggotts, and lo p2ejudice 
the Parſon of ail the Tithes of the reſidue, But the Caurt ſaid, 
if it ve ſo, the party muſt ſhew the ſpeciall matter pro conſultatione 
Habenda , that the Dake and Elme are fo intermixt, that he can- 
not do otherwiſe; and pray a coniiltatton as to that which was 
Thozne and Beech. And io it was done in Molyns and Dawes Cafe, 
where ſuch a ſpecial conſultation was granted upon ſuch (peciail 
JIlea; but as it is he can have no conſuilration foꝛ any part. 


Pannell verſus Fenn, Int. Mich. 35. & 36. Rot. 26. 
vel Hill. 36. rot. 56. 


Reſpaſs Upon ſpecial verdict; the Caſe was, John Fenn tyas poſ- 

1 (ciſed of a Leaſe fo2 years, and having Jilue John and George 
bis Sons, and Mzrgarer his Düllghter, maketh George and Mars, 
his Executoꝛs, and oeviſety his Term to his Executoꝛs until ſuch 
time as all his Debts and Legacies be paid, and that theyſhail 
have levied all charges they ſhall be put unto by any ut touching 
his will, oꝛ by any other means in the due Execution of his TTlili, 
und the reſidue or his terme then unexpired he deviſeth to John his 
Son; t to the Heirs of his body, and atterwards to George and hig 
Peirs, and dieth; the Executozs enter — into the Lands, 
and Margaret ſells the Terme to the Plaintiff, and afterwards 
George lells it to the Defendant, and John dieth without Iſſue, 
and rhey further find that the Devts are not paid. The queſtion 
was, ik George and Margaret take this Terme as a Legacy, 92 as 
Erecut92s :t ſecondly, if the general entry be an Execution of the 
Legacy, And as to the firſt, the Juſtices reſolved, if they take it 
as a Legacy, then the Jlaintiff and Dekendant are Tenants in 
Common, and then an Action of Treſpaſs doth not lye; fo? al- 
though the Defendant who had the Eſtate of George doth not 
plead the Tenancy in Common, but pleads not guilty, yet this 
appearing to the Court by the verdict, the Action lieth not; but 
they all reſolved they do not take as a Legacy, but as Executoꝛs; 
fo2 no moꝛe is given to them by the TUill, then the Law giveth to 
them as Erecuto2s, then the deviſe is void, and they take as 
Crecuto2s, foꝛ it being given to them untill Debts and Legacies 
be paid, this the Law willeth; and when it is given to them un- 
till they be ſatrsfied of the charges they are put unto by the TUtl!, 
this is no moꝛe then the Law giveth, to2 by Law they are to be 
latisfied of all ſuch charges, if the charges do not ariſe by their 
own default, But admitting the 7 good, yet their —_ 

entry 
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entry doth not execute the Terme in them as a Legacy; fo2 when 
a particular Jntereſt is given, and the reſidue to another, this 
entry ſhall not be an election to take it as a Legacy, except there 
be an expzeſs Declaration ot their intent, fo2 otherwiſe they ſhall 
be charged fo2 the reſidue as a devaſtavic, which the Law will not 
info2ce ; but if the entire Terme be given to the Erecutozs, it 
ſhall be otherwiſe, fo2 there is no miſchief; and it was adjudged 
fo2 the Plaintitf. 


Stich verſus Wiſedome, 


* koꝛ theſe woꝛds, Many an honeſter man hath been hanged, and 

a Robbery hath been committed, and I think he was at it, and I 
think he is a horſe-ſtealer : it was moved atter verdia, that an Action 
lieth nat without anerpzeſs averment he was ſo; Curia contra, they 
are a great ſlander, it the Defendant ſheweth not a good cauſe ot 
his thinking;and it was adjudged fo2 the Plaintiff. 


Nichols verſus Badger, 


Ction £02 theſe woꝛds, Thy credit hach been called in queſtion, and 
A a Jury being to paſs upon it, thou foyſtedſt in a Jury early in the morning, 
and the Lands thou haſt are gotten by lewd practices. It was adjudged that 
no Action tay, fo2the woꝛds are too general. 


Banks verſus Stacy. 


Action fo2 theſe woꝛds, Thou art a foreſworne Jack in the Court of A. 

thou didſt ſweare away Twenty ſhillings from B. and averrs that the 
Court of A. was a Court Baron; And the Plaintiff had Judg⸗ 
ment, although it was not ſhewn between what perſons 92 in what 
Action he was [wozne. | 


Colt verſus Howe, Trin, 36, Rot, 897, 


r fo2 that the Defendant by Indenture did Covenant 
that he his Executoꝛs and Alsignees would repaire a Pill 
let to the Defendant, and alledgeth that the Mili was defecive 
in reparations, and the Defendant his Erecuto2s and Aſsigriees 
did not repaire it, and it was demurred upon the Declaration, 
becauſe he did not alledge that he noꝛ his Erecuto2s o2 Aſſignees 
did not repaire it, fo2 if any ot them did repaire it, the Action 
doth not lye ; and it ought to be alledged in the disjunctive, 
not in the conjunctive. And of that opinion was the Court, 
that the breach was not well alsigned; and though this fault was 
not aſsignev by the demurrer, yet he ſhall take advantage of it; 
but upon the motion of the Court the Oefendant waived his 
demurrer, and the Plaintiſf amended his Plea, and the Deken⸗ 
dant pleaded to Jſſue. 


Weekes 


— 


ELIZABETH R, in Banco Reginæ. 


2 


Weeks Caſe. 


Ction f02 theſe woꝛds, Weeks aſſaulted me and others to have robbed 
A us, but we were too ſtrong for them and eſcaped, adjudged actionable ; 
fo2 if one ſaith that J. S. lay in waite to do a Robbery 02 Murder, 


an action lieth although no Felony was done. 
Berry verſus Greene. 


18 upon ſpecial verdict, The Caſe was. A Copyholder 
ſurrenders to the ule of J. S. the Lo2D without realonable 
cauſe refuſech to admit Him ; the queſtion was, if he might enter 
without admittance. And the Court Held clearly he could not 
enter, unleſs there be a ſpeciall Cuſtome to warrant it; fo2 after 
the ſurrender and befoze admittance, he which maketh the 
ſurrender continueth in poſſeſsion, and not the Lo2b oz ceſty 
a que uſe, and he ſhall have Treſpaſs againſt any that enters, 
as if a Copyholder ſurrenders to the ule of his CI: 11, vet it 18 
cleare he ſhall have it during his like; fo inthe p2incipall caſe, 
Ceſty a que uſe ſhall not enter, no2 have Action betoze admit- 


tance. 
Atterton verſus Harward, 


Aion upon the Caſe, and declareth that a Capi s ad ſatisfaciendum, 
upon a Judgment was awarded againſt rhe Oefenvant to 
the Sheriff of Suff. who dirca>ed his (Warrant to the }laintiff as 
his Bayly to ſerve it, and that the Plaintiff aſſumed to the She- 
riff to ſave him harmleſs againſt ali eſcapes, and that by to2ce of 
the Tarrant he arreſted the Defendant, and the Defendant 
intending to make the Plaintiff to be charged , eſcaped, fo2 
which the Plaintiff in the firſt Action, bꝛought an Action againſt 
J Cole then Sheriff, upon this eſcape, and recovered, and Colt 
bꝛought an Action againſt the now {Plaintiff upon his Aſſumpſir; 
and foꝛ this cort he bꝛought his Action: Upon not guilty pleaded, it 
was found againſt him. And it was moved in Arreſt of Judgment, 
that there is uo ſufficient cauſe in the Declaration to maintain 
an Action, fo2 although the Sheriff may have an Acton of the 
Cale againſt the Pzitoner who eſcapes, as it was adjudged in 
Hill and Holes Caſe , yet the Bayly ſhall not have it. And of that 
opinion was the Court, fo2 the Bayly was not chargeable to the 
heriff by Law, but by his aſſampſit: and this being his voluntary 
Act ſhall: be no cauſe to charge the Dekendant, but ſhall onl 


make himſelf chargeable. But they agreed, if the Bayly had 


been chargeable by Law, without ſuch pꝛomiſe, an action did 
A fo2 him againſt the Defendant, who cauſed him to be char- 


Watkinſon 
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Watkinſon verſus Man. 


27) LI ſpecial verdict the queſtion was, if a Leale made by 


(1) 


à Pꝛebend is good by the Statute of 32 H. 8. fo2 he is not 
ſeiled in ſure Ecceleſiæ ſed præbend. And it was adjudged good, 
fo2 a Pꝛebend is not excepted, but only Parſons and Utcarg, 
and being not excepted, he is as Biſhops, And pop ham ſaid, in 
Doctoꝛ Dales Caſe, fo2 a houſe Juxta Pauls, it was ſo adjudged, and 
ſo had been twice adjudged in his expertence. And Fenner ſat, it 
was ſo adjudged in the Caſe ofa Treaſurer of a Church. 


Termino Michaelis 36, & 37, Eliz, in Communi Banco. 


James Apharry verſus Roger Bodingham, and the Petit Jury. 


Traint upon the Statute of 23 H.8. fo2 that the petit Jury at 
the Aſsiſcs at Hertford, gave a verDict fo? — — and alsigned 
the Faux ſerement in this that whereas Ro. Bodingham dꝛought Debt 
againſt J. Apharry as Heire to G. his Father, he pleaded Riens per 
diſcent unde debitum prædict' ſolvere potuit, cc. tu which the ſaid Ro,Bo. re: 
plied that he had by diſcent, unde at Suſ. in the ſame County, & Iſſue 
was taken upon it; And evidence was given that certain Lands 
in s. vid deſcend to him as Son and Heire to his Father; but he 
ſhewed a deed indented made 27 Eliz. between himielf of the one 
part, and Walwin and others of the other part, by which he covenan⸗ 
ted fo2 natural affection, c. to ſtand ſeited of the Land to the ute 
of himſelf fo2 lite, remainder to his firſt Son in Caple; and ſo 
to his other Sons, the remainder in Fee to himlelt, in which 
there was a clauſe to give power to make Leaſes; and to revoke 
the uſes; and the petit Jury notwithſtanding this conveyance 
conceiving it to be fraudutent, and fo voiv by the Statute-of 
13 Eliz. did find that he had afletts. Nota, the Action bꝛought by 
Bod. was 33 Eliz. long time after the conveyance made by Apharry, 
blit it was pꝛoved that the Plaintiff Aphar. had notice of the Obit: 
nation befo:e the making ot the conveyance. Glanvill fo2 the De- 
tenvant; notunthſtanding this conveyance, the remainder fhat is 
limited to his right Heirs is his ancient reverſion ;. and this he 
had by diſcent, and the Iſſue being that he had riens per diſcent, and 
he having this reverſion by Diſcent, the 5five is found againſt 
him, though the conveyance had bren bona fide, But to that it 
was anſwered, that the {ſue was he had nothing by difcent, unde 
debitum predi& levari poteſt, und although he had this reverſion b 
diſcent pet it being a reverſion upon an eſtate in Tayle, it isno 
ertendih e (02 this Debt: quod fuit conceſſum per curiam, abſente Ander- 
fon. It wits then moved by the Councell of the Plaintiff, that this 
1910 fraudulent conveyance within the Statute of 13 liz. ( fo2 it 
is cleare that the Statute of 27 Fliʒ. doth not touch it) fo2 a con: 
veyance by the Statute of 13. liz. muſt be made by the _ , 
and not his Heire oꝛ any other, fo? the Deireis not a Debtoꝛ in 
reſpect ot his perſon,but in reſpect of the Land, Walmſly, it ſeemeth 
that it is within the Statute, fo2 the Heire is a Debto?, which 
1s 120ved by the Tait againſt him, which is in the deberand & 
detinet, Whereas an Action againſt the Executo?s is in the detiner 
6119, aud ſo is within the intent of the Statute, but the — 
| ury 
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Jury may find it ſpectally if they will; to which Owen and Beaumond 
did conſent, that the conveyance ot the Peire ſhal be fraudulent 
as a conveyance by the Father, which is the p2incipal Debtoz; 
and ſo they conceived it clearly, but the grand Jury gave a gene- 
ral verdict, and affirmed the firſt vervin, Nota, when the grand 
Jury was \wo2n , the Juſtices demanded of the Trier what man⸗ 
ner of Dath he gave to them, fo2 the Dath otght to be ſpectal, 
But Scot the Pꝛothonotary laid it ought to be general to trie the 
Iſſue in the attaint ; to which the other Clerks agreed: 


zUare Impedit, It was reſolved if there be two Parſons of 
one Church, and each of them hath the entire cure of the 
Parish, and boty rhe Benefices of the value of Eight pound 
per annum, one of them dieth, and the other is pꝛelented, this is 
a plura uty within the Statute ot 21 U. 8. ror. 13. and 1s within 
the intent of the Statute, that none ſhall have two livings oz 
LBenetices with cure. 


Jackman verſus Hoddeſdon, 


T Reſpaſs, Upon not guilty pleaded, the Jury being at the Bar, 
The queſtion was, upon the tozfeiture of a Copphold in 
Layton Buſſard, by reaſon of a Leaſe fo2 years mave by a Copy- 
holder. And it was held per curiam, that a Leaſe to2 years of Copy- 
hold Land by Indenture 82 parolts a foziciture, unlels there be an 
expꝛeſs Cuſtome to warrantit, And thereupon it was ſhewn on 
the part of the Copyhoider, that there were Leaſes made by 
Jiudenture, 27 H. 8. and divers times fince , ſome Twenty, and 
ſoine Fo2ty —y ſince, of Copyhoid Land of that Bannoz. But 
the Court held that was not mifficient, fo2 theyare of too late 
time to p2ove a p2eſcription, which ought to be from time, where⸗ 
of, cc. And the Court heid that a wiltul refuſal to pay a Fine ts 
a fozfeiture, if the Fine demanded by the Lo2d be realonable, where 
the Fine is Arbitrable at his CU, and the Jury is to trie whe- 
ther it be reaſonable oꝛ not. And the Cuſtome ot the Mannoꝛ was 
here ſhewn to be, that the Loꝛd was to ſeiſe the Land, rill Fine 
was made with him fo2 it, which was held a reaſonable Cuſtome. 
And upon evidence it was held, that if a Tenant be amerced 
and dieth before the Lo2d hath levied it, that it 1s loſt, fo2 it is 
quaſi actio perſonalis. 


Vaughan verſus Comitem Bedford, the Biſhop of London 
and Ganisford, 


6 — Impedit, foꝛ the Church of Littleton. Jt was held per curiam, 
upon evidence, that a Co2pozation may be known by two 
names; and it it hath been ſo known from time, cc. a grant made 
by either of the names is good. 


Lyne verſus Backhouſe, 


Action fo2 theſe wo2Ds, He hath beaten me and taken away my purſe, 
and Twenty ſhillings in Mony. It was held per curiam,that the wozds 

are not actionable ( abſence Anderſon,)fo2 it may be intended he took 

it as a Treſpaſſoꝛ, fo2 he chargeth him not with Felony. | 
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Underhill verſus Jo. Brooke & Margaret Vxorem. 


Ebt againſt them as Executrix of her foꝛmer husband upon an 
Obitgation of Two hundzed pound. The Dekendants by 
J. G. their Yttozny pleade. viz. predict Johannes & Mar gareta by their 
Attoꝛny plead that they were divoꝛced betoze the Cat purchaled, 
and it was thereupon demurred in Law, Firſt, becaule it is not 
alledged that the divoꝛce did continue, fo2 it may be it is repealed, 
Sed non allocatur, f02 it ſhall be intended to continue, it the contra- 
ty be not ſhewn ; Secondly, becauſe they plean as Baron and Feme, 
& prædict' Johannes & Margareta, and that after imparlance; Sed non 
alloca tur, f02 they do not plead & prædict Johannes & Margareta uxor ejus, 
fo2 then it ſhould be an Eſtoppell; but they plead accozding to 
good foꝛm; and it was adjudged that the Cit ſhould abate. 


Deux werſus Jefferyes. 


D*: upon an Obligation; the Dekendant pleads that the 
IZlaintiff by Indenture, tc. did Covenant that he would not 
fiic the Bond beto2e Michaelmas, and thereupon demanded Judg⸗ 
ment, ſi a&tio, &c. intending that the Action being ſuſpended foz 
that time, was gone foꝛ ever, And it was thereupon demurred, 
and argued by Fleming £02 the Jalaintiff , and by Drew fo2 the De⸗ 
fendant, and 21H. 7-24. 4H. 7. 6. were cited. But the Court 
without further argument reioived fo? the Jotaintiff, to: ic is only 
a Covenant, and ſhall not itrcas a releaſe, and it is not to be 
pleaded in Barr, but the party is pit to his Wat of Covenant, 
i he iued befoꝛe the time. But it it had been a Covenant that he 
would not ſue it at all, there peradventure it might iure as a 
Acleale, and ta be pleaded in Bar, but not here; fo2 it never was 
the intent ol the parties to mate it a releale. And it was adjudged 
to: the PDidintitt. 


Pipes Caſe, 


A SSumpſir, and declareth that whereas the Dekendant was ar- 
reſted to2 lurety of the JIrAce,, in confincration the Jaun 
tiff would be bapl fo? him, he did ailtime, c. and alledgeth in 
facto that he became Baple fo2 him, but ſaith not befoze whom; 
and this matter atter verdi being alleged in arreſt ok Judgment, 
it was held to be good catiſe of ſtaying it, by Walmſly and Beumond, 
foꝛ the conſideratian ought to be pꝛeciſeiy aͤlledged to be perto?- 
med, and therekoze he ought erpeſiy to have alledged beio2e 
whom be had entred into Sayle, that it might appear he had 
authouty to take Bapte. Sed Adjournatur. 


Samms verſus Foſter, 


C:i-n of Trover and converſion, of an Ore-hide of the Plain 
tiffs in Middleſex, The Defendant pleaved that the City at 
London is an att ent City, and that there is a Cuſto me there, that 
ſi hquis extraneus forinſecus e libertate ejuſdem cvitatis hiiy any thing de 
ao ferinfeco à libertate prædict, that it ſhould be fozfeited to the 
Dä and Comme naltp of the ſald City, and faith ot the 


Plaintiff 
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Plaintiff extraneus a libercate, did buy the ſaid Oxehide of another 
to2reiner, whereupon he ſeiſed it in London to the uſe of the Wato2 
ec. abſque hoc that he did find it, and convert in Middleſex, And it 
was thereupon demurred. Glanvil argued fo2 the Plaintiff , firft 
that it was not a good oꝛ lawful cuſtom, and in p2oof thereof cited 
the caſe, 36 H. 6. of Jewels of the Rings ſold, and 21H. 7. 40. 3 Eliz. 
Dy. 186. and 246. And the foꝛm of the pleading he ſaid is not good 
viz, ſi aliquis extraneus e libertate, but duth not ſhew where the liberty 
is, and the traverſe is not good, fo2he ought to traverſe every 
County,beſides London and not Middleſex only. Anderſon and Beamond 
conceived the fo2in of the pleading to be ill; but fo2 the matter of 
the cuſtome it ſelf they doubted. Owen ſatdthe cuſtome was good, 
and had been allowed befoze theſe times. Et adjournatur. 


Za Taverner verſus dominum Cromwell. 


r : The Caſe upon demurrer was: divers Copyhold- 
ers were granted by one Copy, and ſeveral Habendums and 
ſeveral reddendums fo2 every of them, but they all began at one 
time, and were to end at one time. The Copy-hold commit: 
ted waſte in one of the Copyhold , the queſtion was whither 
that ſhould be a fe2feiture of them all. Secondly , fo? this 
Copyhoild wherein the waſte was done, which was cutting 
Down trees, the Copyholder pꝛeſcribes, That every Copyholder of that 
parcel of Wood, hath uſed to cut down trees there growing ; the queſtion 
was, if luch a p2elcription.fo2 one Copyholder onelp was good, 
Thirdly, whether the not coming to the Court upon ſummons at 
the Church becauſe ot ſeiſure, was the third queſtton. Foz the 
firſt, all the 4uſtices reſolved that they are ſeveral grants, and as 
leveral Copies, and the coteiture ot the one is not the foꝛteiture 
of the other, and tie ſeveral Habendums and Reddendums make them 
ſeveral in themlelves, although they be all by one Copy. v.. Co. 27. 
Fo2 the ſecond they held the p2eſcription good, fo2 Walmſly ſaid 
there is a diſterence between a p2eſcription fo2 freehold Land and 
fo2 cuſtomary Land; fo2 cuſtom which concerneth freehold, ought 
to be thꝛoughout the County, and cannot be in particular place 
45. A, But a pꝛeſcription concerning Copyhold Land is good in 
a particular, f02 de minimus non curat lex, and the Law is not altered 
thereby , and it may be there is but one Copyholder there, fo2 
which he might pꝛelcribe; and Beamond agreed this difference, and 
cuſtome to have p2ofit a prender, priviledge, 02 diſcharge, may very 
well be in a particular, and by Owen it was ruled accuꝛdingly in 
Collis caſe in the Queens Bench: Fo? the third they concel ved it to 
be no cauſe of foꝛteiture, fo2 it ſhall not be a foꝛteiture, but upon 
refuſal to pertoꝛm his ſervices, 02 a wilful not payment of rent, 
02 wilful abſence from Court, but in this caſe it may be he had no 
notice of the ſummons, and knew not of the Court, fo2 the 
ſummons p2operly is to be to his perſon 92 at his botiſe , 02 it 
ought to be averred, he had notice thereof; And exception was 
taken to the ſummons , becauſe it was but four days befo2e the 
Court, whereas it ought to be fourteen days at the leaſt, and of 
that opinion was Walmſly; but the other Juſtices were againſt him 
therein, fo2 they ſaid the _— was well enough = —7 
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time; and it was adjudged fo2 Taverner the Coppholder. Vide Cokes 
Entries 272. & 288, 


Bach verſus Oneſly, Pal, 33, rot, 409. 


II Eplevin; The caſe upon demurrer was , that one Roger Cooper 
* R made a Leaic fo2years to the Plaintitf, and afterwards te: 
vied a Fine of the reverſion to Noke, who vefo2e Atturne:nent 
entred and Ouſted the Leſſee, and enkeoffed rye Avowant; the 
Plaintiffre-enters,and fo? rent arere after the Feotiement , any 
re entry, the Defendant avoweth; and the queſtton was ik the 
Avow?2y were maintainable; and atter divers arguments at the 
Bar, it was reſolved this Cerme by Waimily, Beamond, and Owen 
that the Avow2p was not maintainable foꝛ want of Atturnement; 
fo2 as the conuſce himſelf could not avaw without Atturnement , 
no moꝛe fail he that claims in the per from him, as his heir oꝛ At- 
ſignee, fo2 as the foily of the conuſee (who might have had a quid 
juris clamat, and compeli the Tenant to Atturn ) wall pꝛejudice him⸗ 
ſelf, ſa it ſhall his Feoftee, but the Loꝛd ot a Aiilain, oꝛ he who 
cometh in by Eſchers ſhall Avow without Atturnement, fo? they 
come in in the poſt, and no folly can be intended in them; and 
Walmſly ſaid the reaſon that an Atturnement ſhall be upon a Fine be- 
cauſe the Tenant is not to take Conuſans of every Fine, untill it 
be notified to him, by bzinging a Quid jurisclamat, 02 a per quæ ſeryi- 
tia, and therefo2e it is not reaſon, that he by his re-entry ſhall be 
compelledto take conuſans of the fine, and inkoꝛce him to Atturn, 
who otherwiſe was not by Law compelable , fo2 the Law will nor 
compell him to take notice ot a Feotfement by the conuſee, who ts 
que ſtranger to him; But there is ſo great pꝛivity between the 
cſſo2 and Leſſee, that he ought at his peril to take notice of ags 
done by the Lefſo2 upon the Land, whereof by intendment he can⸗ 
not be ignoꝛant; but of acts done by a ſtranger, the Law enkoꝛceth 
him not to take knowledge; and the caſe of Lictleton, that a re en⸗ 
try ſhall be an Atturement is quaſi, a marime and reaſon of Law, 
fo? otherwiſe it is very hard, and ſhall not therefoze be conſtrued 
ſo largely, as to extend to the Feoffment of another, fo2 it may 
be the Lefſee was beyond the Sea, 02 in pꝛiſon, at the time of the 
Feoffement, and therefo2e no equity 1s given to this marime , 
wherein is no erceptions, and theretoze they held that the Avow2y 
was not good fo2 want of Atturnement ; but they in their argu- 
ments did conceive, that if in this caſe the conuſee had deviſed the 
reverſion and died, oꝛ had died without heir, ſo as the reverſion 
had Eſcheated, that the Deviſee oꝛ Loꝛd might have avowed 
without Atturnement; And it was adjudged to2 the Plaintiff, 
5 Co. 113. Nota, Thwaytes Caſe in the Court of Wards was cited to be 
ruled by the adviſe of the Juſtices, that where a reverſion was 
granted, and befo2e Atturnement, the H2anto2 made a Leaſe fo? 
years, that Atturnement afterwards cometh too late. 
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Pethouſe verſus Crane & alios. 


Reſpaſs: The caſe upon demurrer was, Tenant fo2 life re- 
mainder in tatl, remainder tothe right heirs of the Tenant 
fo2 life, the-Tenant fo2 life acknowledged a Statute , and dieth, 
the Tenant in tail dieth without iſſue ; the queſtion was, if the 
right heir of the Tenant fo2 like be bound by this Statute , and 
the Land liable in his hand; And all the Juſtices conceived , that 
the Land is liable, fo2 the right heir hath ct by diſcent, as the 
caſe, 5 Ed. 4. 2. where ſuch a Tenant fo2 lite granteth a rent charge, 
and if the Tenant to2 life had granted the remainder over, as he 
might, the G2zantee ſhould have held it charged, Sed adjournatur, 
and was not adjudged this Term. 


Freeſton verſus Stanford & alios. 


r : the Dekendant pleadeth, that the place where is cal⸗ 
leb White-acre, &c. and that it is his freehold. The Plaintiff 
teplieth, that the place where is called Black- acre, alius quam in barra, 
The Defendant rejoyneth that the Acre mentioned in the Bar, 
and the Acre mentioned in the Replication , are one and not di⸗ 
vers. And it was thereupon demurred, and adjudged without 
argument to be no Plea; fo2 it is repugnant to ſay they are both 
one, when the Plaintiff by h1s Replication hath affirmed upon re- 
£020 that it is another; fo2 when he ſaith alus it cannot be idem, any 
ſo are 14 H.8. 4.27 HS. . and Walmſly ſatD it was ſo adjudged 28 Elz. 
wherefo2zeit was adjudged fo? the Plaintiff, 


Hollingworth werſus Aſcue, Paſc, 35 Eliz, rot, 1255, 


Drug an obligation of thꝛee hundꝛed pound, the Defendant 
demanded Oyer, and upon Entry in hæc verba, it appeared 
that it was a Statute Staple of thꝛee hundꝛed pound acknowledg⸗ 
ed by the Oefendant and two other befoze the Maioꝛz of Lincoln; 
but becauſe the Seal of Lincoln annered thereto was not a Seal of 
two peices, acco2ding to the fowm of the Statute of Acton Burnell; 
it had been ruled befo2e betwirt theſe parties, That it was not a 
Statute-Staple (but void as aStatute-Staple) Wherefoze he 
now brought his Action of Debt as upon an Obligation at the 
Common Law; And it being thereupon entred, The Oefendant 
pleaded, That it appears, That two others were bound joyntly 
with him, who are pet alive and not named: judgmert fi Actio, &c. 
againſt him onely; And upon this Plea it was demurred. Harris 
Serjeant argued to2 the Defendant, That the Writ ſhould abate, 
becauſe they thꝛee are joyntly obliged, and none of them without 
the other can be Sued, as 4.H. 7. and 17. Elz. are, Alfo Debt can- 
not be bought upon this Statute, fo2 being void as a Statute, it 
catnot be bꝛought as upon an obligation. And Debt lies not up- 
on a Statute⸗Staple, as appears by 4: Ed. 4. 5. Ed. 2. Debt. 167. 
Owen Juſtice held, That the Action lav, fo2 he doth not declare up- 
onrhe Statute, but he declares that he was bound by obligation. 
Ind when you ſay that you and two others acknowledged a Sta- 
tute unto him, that is not any anſwer unto him. Alſo the Plea is 


not in abatement, becanſe it is ot averred that the other two did 
32 en- 
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enſeal and deliver it as their Oced;tfo2 other wile it ſhall not be in 
tended but that the now Oetendunt tealed and dellvered it onely; 
Ind 19 15 the courie of pleading, as appears in 28. H 6. & 17. 
Ekz, Bee mond ACCO2D in omnibus ; I Oetendant ſhall not take ad. 
vantage of a joynt Bond, uniets he avers that the others deltiver- 
ed it ao. And that Oert lies upon a Statute, 02 it is extendable 
at the election of the party, Walmſley. The Statute compuſeth two 
things by the wo2Ds Tencri & Obligari ; it is ant obligarion by the 
woꝛds Conceflic quod levetur de terris; It 18 d Stature whereupon 
Debt may be bzought , Anderſon Chief Juſtice. Debt may be 
bꝛought upon a Statute-Staple oꝛ Merchant; to2 the woꝛds Ob- 
ligari & teneri make it an obligation, although it ve not a Statute 
to ſome intent; And by delivery ot the party it is an obligation, 
but not a Statute untill the Batio2s hand be thereto ; and a deli⸗ 
very may be without wo2ds of delivery, as it Hath been adjudged, 
that one made a Relcaſe, and caſt it uponthe table and ſaid, There, 
This will ſerve, This 1$a good delivery. Au ta aver that the other 
two delivered it, he conceived it to be neediecs ; foꝛ it ſhall be in⸗ 
tended to be ſotf the Plaintiſt doth not ſhew the contrary; where- 
foꝛe, æc. Er Adjournatur; but afterward in the next Term it was ad- 
judged fo2 the laintiff, that Oebt well lies upon this Statute as 
upon an obligation, and it ſhalt not be intended that the others 
ſealed it without Averment, tc. Ind a Wat of Erro2 was bꝛought, 
which is vet depending. Vide poſtea Hill. 38.B. K. placito 8. & Mich. 39. 
placito 12. 


Sacheverell verſus Bagnoll. 


V Aſte: The Plaintiff counts, That one Eliz. Bingham was ſei- 
ſe d in Fee, and by Deed infcoficd Str Gerviſe Clyfton, and 
others in Fre to the uie ot the faid Elz foꝛ fite, aud after to the ute 
of Eliz. her Datighter foꝛ lite, remainder to the 1 lauintiſt in tail. Chat 
Eliz, che Feeffoꝛ died, and El the daughter took the Defendant to 
husband, who committed Waſte, and his Feme died; ano fo2 that 
(Uaſte dane during the covertiire , This Action was b2ought (and 
it was not bzought in the Tenet noz Tenuir, wherefo2e to? this caute 
the Court held the Tit to be 11) The Defenvant pieads in bar 
(confeſſing all the matter pꝛecedent) a conco2d and ſatis traction, 
viz, That the Feoffees gave and delivered unto him the Deed of 
Feofiment to uſes, which he deltuered to the Plaintiff in ſactsfart: 
on of the TUaſte,#c,Andit was thereupon demurred and argued by 
Savell, That it was not any len. Firſf, Becauſe it is an Icion 
founded upon a Statute, and inthe Realty , wherein conco2d ig 
not any Plea, and in p2oof thereof relyed upon 1. 7 & 13H. 57 
where it is held, that cancoꝛd is not any JIlea, Secondly, Be 
cauſe the concozd alleged eis by the Delivery of a Deed to the 
Naintiff which belonged unto him, and fo it cannot be any latis⸗ 
kaction, as 33. & 38 H. 6. d Oced of the gift of intail, ta the inue 
in tail cannot be any ſatistadion; Sa 9 Ed. & 19. Fliz. Oneleys cute; 
accoꝛd upon this reaſon; Wherefoꝛe, c. Warberton c contra. Firſt, 
the Writ of Caſters not Tener no2 Tenuit, and therefo2e it is not 
good, becauſe it is variant trom the foꝛm of the Regiſter; foꝛit 
ought to have been the one way, and to make His count ſpectal : 
And of that opinion was the Court, that foꝛ this cauſe the Crit 
was ill; As alſa becauſe the (Crit {uppoſetÞ , that the Baron fecir 


vaſtum: 
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vaſtum; whereas the Baron being charged as Tenant in right of his 
Feme, the Writ ought to have been fecerunt vaſtum, fo ſo is the foꝛm 
in the Kegiſter, and io is N. Br. to this opinion the Court agreed, 
the fo2m alſo of the Writ was ill foꝛ this cauſe, Foꝛ in Debt a- 
gainſt them fo2 Debt of the Femes , it ſhall be debenr,&c, The 
Court alſo conceived that the (Urit lies not againſt the Baran fo2 
wafte committed by him in the time of his Feme , fo2 he is to be 
charged YG ot his Feme, and joyntty with her, aud ſhe being 
dead, the Action is gone; foꝛ it is but a perſonal 11 — by her; 
but the ꝛotonotharies infozined the Court that an Action of waſte 
hath been bꝛought againſt the Baron fo2 waſte done in the life of the 
Feme ; and the (Urit was Quod tenuit in jure uxoris; und it hath been 
maintained; but the Court atd they greatly marvatled at it. vide 
10 H. 8. 11. Blit toꝛ the matter all the Court reſolved that it was 
a good bar, admitting that the Action lies; fo2 it is in its nature 
perſonal ; fo2 damages onely are to be recovercd, and nat the 
place waſted; and in every Action perſonal , conco2d with ſatis- 
faction is a good lea; and therefo2e in an Attaint Conco2d is a 
good lea: but where Land ts to be recovered by a TUrit of waſte, 
it may peradventure be otherwiſe, as 1: & 13H. 7. & 10 Eliz, 2. Dy. 
2759. ut; and here the delivery of this Deed is good matter of 
ſatisfaction; foꝛ the Deed did not appertain to ceſtuy que uſe, but 
to the Feoffees by the common Law, and the Statute doth not 
transfer it unto him; then by conſequence the gift by the Feoſtees 
to the Defendant is good, and the delivery thereot byhim to the 
Plaintiff is good ſatisfaction; and Walmſley cited, That it was 
adjudged in one Ekins caſe, wherein he was of Counſel, That the 
Deed appertained to the Feoffee,andnot to ceſtuy que uſe, Theres 
foe it was adjudged fo2 the Oefendant, 


Hill verſus Hart. 


VV lun Aſpecial Qerdia was found , that the Plaintiff had 
but a thirdpart ot a reverſion in common with two others; 
and whither he ſhould have waſte , the others not named, was the 
queſtion ; fo2 it was ſaid that this Action is quaſi in the realty ; but 
the Court held that the Action lies not fo2 one Tenant in common 
(vie; fo2 damages and the place waſted are to be recovered by 
moities oꝛ a third part; it is alſo inconvenient that the third part 
ſhould be recovered and delivered in execution. But it was mo⸗ 
ved that this matter of Tenancy in common ought to have been 
pleaded, otherwiſe the Dekendant ſhall not take advantage there- 
of; koꝛ the iſſue here was joyned upon a collateral matter, viz. up- 
on the deviſe of a reverſion, xc. But the Court ſpake not thereto, 
Sed adjournatur. 


Brown verſus Peys, 


N Upon a ſpecial Aerdia, the caſe was ſuch, John Warners 
was ſeiſed of the Mannoꝛs of Warners and of Church-Hall, ann 
deviſed the anno? of Warners to the eldeſt ſan ok his cozen Rich- 
ard Foſter ft Fee, and deviſed the anno? of Church-Hall ta one Mar- 
gery Waters f02 lite, remainder thereof To ſuch of my cozen Richard Fo- 
ſters children as ſhall then be alive and have the Mannor of Warners, and died: 
the eldeſt ſon of Rich. Foſter entred into the Pannoꝛ of w. and _ 
E 
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ed to the Loꝛd Rich tn Fee; atrerwards Margery Waters died, the 
eldeſt ſon of Richard Foſter then living; and whether he ſhoutd have 
the Mannoꝛ of Church-hall, oz any other of the ſons of the ſatd Rich, 
Foſter, 02 whither the heir of the Deviſo2 ſhould have it, was the 
queſtion, Warberton Serjcant argued to? the Jlaintiff, that the el⸗ 
deft ſon of Foſter, notwithſtanding that ye had altened rhe Mannoꝛ 
of W. ſo as he had it not at the time of the death of Margery, yet by 
the Jntendment of the Ul ſhould have the Mannoꝛ ot C hurch-hall, 
f02 the wozds of the will, being, And if ſhe dye any of my cozen 
Foſters children then living, which ſhall have the Mannor of W. he to have 
the Mannor of Church-hall , are wo2Ds Demonſtrative , to thew that 
he who ſhould have the Mannoz of W. ſhould have the Man- 
no2 of C. and the party is ſuffictent!y ſhown , although he had 
altened the Mannoz befo2e ; as 15 EE. Dyer 323. Oevile to Jane 
his daughter was good, althougy ſhe were a Baſtard, So 
Hill. 30 Elz. rot. 336. in the Queens Bench betwirt Chipman and 
Thomſon, a man deviſed Lands which he hav bougyr of one Kingſmill, 
who had lold it to another, and he to the deviſo2, yet it was a good 
deviſe; and although he had allened it, pet he is the party who 
had it; as Tenant in Dower, 02 Tenant by the courte{ic , al- 
though they alien their eſtates, yet they ſhalt be ſued in Waſie ; 
and it in this caſe the eldeſt ſan had been diſſeiled 62 evicted from 
the Mannoꝛ of W. it is not reaſon he ſhould have the benefit ct 
Church-hall alſo; wherefoze,#c. But all the Court after argument 
on all ſides reſolved to the contrary, toꝛ in Cills the wows ought 
to bc obſerved as neer to the intent as may be; and theretoze the 
Deviſe being to one of Richard Toſters children, Hts childs child ſhall 
not have it, foꝛ it is out of the woꝛds; it ought alſo to be tuch a 
child as then ſhould have the Mannoꝛ of Warners ; fo2 there be ta 
deſcriptions who ſhall Have it, and both of them ought to meet to: 
gether at the time of the deviie executed; otherwiſe he ſhall nat 
take thereby, viz, he ought to be a child, and ſuch a child as then 
ſhould have the Maͤnnoꝛ of W. fo? his intent was that both Man⸗ 
noꝛs ſhould go together; therefoe it was adjudged accozdingly 
fo:the Dekendant. 


Wright verſus Moorehouſe, Mich, 35. & 36. Elz. rot. 517, 


.. foꝛ theſe woꝛds, Before the Plaintiff c me to the ſervice of the 

Merchant Taylors, he dwelt in Shrewsbury, and ſet the Town together by 
the ears, and fo long as he was there they were never in quiet; but afterwards they 
lived quietly;and he being clerk to the Merchant Taylors, was of conſent & Coun- 
ſel with W. Goodlaw, to deliver the books of the Corporation which he had in 
his keeping, to the intent that therby ſome of the Lands of the ſame Corporation 
might be found concealed. And it was thereupon demurred, becauſe 
that fo2 none of theſe woꝛds an Action lies; but after argument, 
the Court reſolved fo2 the Jalaintiff, fo2 theſe woꝛds touch hum in 
his office and credit; fo2 his office is an office of truſt, and theſe 
wo2ds touch him therein; and Anderſon fatd, if one ſaith to a Coun⸗ 
celloꝛ, Thon didſt diſcloſe my Councel ; Oꝛ to a Juſtice of Peace, 
Thou art a falſe, O? alewd Juſtice, 02 Thou dealeſt corruptly, 62 thou doſt not 
adminiſter true Juſtice, an Acton lies: Beamond ſaid , It one ſaith to a 
Councelloꝛ oꝛ Atturney, Thou didſt deliver my evidence to my adverſ-ry, 
An Action lies; wherefoze it was adjudged fo2 the JAainciff, 


dir 


w 


rn ne nn ——_—_ —— — — 5 


ELIZABETH E, in Commun Banco. 


— 


— — 


— — nc 
- —_— — —— — — 


Sir Edw. Cleer verſus Peacock and others. 


* — impedit: The Plaintiff declares that Sir Rich. Fulmerſton 
was [£11ed of the Aovowlon ot D. in Fee, and deviſed it fo2 
ten ycars,remainderto Sir Ed. Cleer in Fee, the Detendant by his 
var conteiled the Oeviſe toꝛ years; but that the Oe vile was after 
to Sir Edw. Cleer and his Feme , and their heirs, upon ſuch condi⸗ 
tion, that if they did not uch an Act their eſtate ſhould ceaſe ; and 
that it ſhould be to the Defendant , and ſhews the bꝛeach, xc. 
whereupon it was demurred, Flrit, becauſe the Plaintiſt entities 
himſelf vy a Deviſe in Fee abloluteiy, and the Defendant pleads 
a Deviſe unto him and his Feme upon condition, and takes not 
any Travers. Secondly, that by a QAill an eſtate in Fee cannot 
be limited toceale, no2 a Remainder to be limited over. Thirdly, 
it was moved whether there may at this day be a Oevile of an 
Advowſon in groſs. Harris Serjeant argued that the bar was not 
good without a Travers, and in p2oef thereof relied upon 
19 H.6. 13. Co the ſecond, That the condition is void, foꝛ aneſtate 
in Fee cannot ceale upon ſucha limitation, no2 another eſtate riſe 
thereby, no2 can an eſtate of inheritance be limited to ceaſe , as 
2 & 3 Phil. & Mary 127. & 11 H.7.6, and Scholaſtic. caſe; but there the 
eſtate Ocvitcd was an eſtate tail, and thereto2e differs from this 
caſe, 28 H. 8. 33. Co the third, that it is not deviſable, fo? it is not 
valuable, no within the intent of the Statutes, 


Drewe contra, Firſt, that the bar is good without Travers, fo2 
when the Baron ſurvived , he might plead it as a Deviſe made 
unto him ſole 17 Ed. 4.7. 35 H.6. 38, Secondly, an eſtate in Fee as 
well as an intail may determine upon a limitation, and agreed 
that a remainder cannot be limited _ an eſtate in Fee determi⸗ 
ned; But upon an eſtate determinable upon a limitation it may, 
Thirdly, it is deviſable, fo2 it is an hereditament and lies in Te- 
nures, as 5H. 7. 37. & 43. & 31. are, and it is valuable, fo2 it is 
Aſſetts ina Foꝛmedon, wherefoze,#c. but the Juſtices ſpake not 
to thefirſt two points; but to the third Anderſon conceived cleerly, 
That it is not deviſable ; fo2 it is out of the letter and intent of 
the Statute ; fo2 a Deviſe ſhall not be but of ſuch things which 
are 1 and of an Annual value, fo2 the Queen ought to 
have the third part thereof, o2 the third part of the value thereof; 
and thts is not partible; and although it may be holden and is 
Aſſetts in a Formedon, pet it is not Aſſetts in Debt; fo2 it is not of an 
Annual value and lo cannot be Deviſed. So it is of liberties and 
common ſins number, they cannot be Deviſed becauſe they be not de · 
partible; and ſo it was agreed in the Loꝛd Monjoyes caſe fo2 the 
Pannoꝛ of C. That neither cuſtomes no? liberties in groß are de. 
viſable , but Walmſly, Beamond and Owen held that it is well devil: 
able, foꝛ the body of the Act is, Chat Lands,Tenements and Here- 
ditaments may be Deviſed, and this is an Dereditament ; and 
there is not any mention therein that it ſhall be of things valu- 
able; no2 is thereany mention of value, but in the ſaving ; and 
that is, that the Queen ſhall have the third part, o2 the value of 
the third part, which may well be; fo2 it is not of neceſſity that 
they ſhould be things of annual value which ſhould be deviſable ; 
and an Advowſon is an Hereditament departible, ag 22 
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Siſter, and Dower ſhall be thereof, and it is valuable, viz twelve 
pence inthe pound, as 12 H. 8. 8. and other books are; and the 
Statute ſhall be well ſatisfied, fo2 of things valuable, the Queen 
may have the third part oꝛ the value of them; and if they be not 
valuable, the third part howſoever they be, and it is clear, that 
an Advowſon appendant, and liberties appendant to Land are de- 
viſable, as thoſe which are ariſing out ot the Land; and a Rever- 
ſion upon anintail, whereunto no Rent is annexed is deviſable , 
pet it is not of any anual value. Sed adjournatur. 


James Cogan verſus Katherine Cogan, 
Paſc, 38, Eliz. rot. 


12 upon Demurrer: The Tale was, Chat John Cogan wag 
ſeiſed in Fee, and let it to Robert Cogan fo life; Remainder to 
Katherine the Defendant fo2 life: Provided, That it John the Leſſoꝛ 
had iſſue a ſon, during his life , who ſhould live unto the Age of 
five years , that the eifate limited to the Defendant , Katherine 
ſhould ceaſe, and it ſhould remain to the ſaid ſon in tail. the Leſſo2 
had iſſue the Plaintiſt, who attainedhis Age of five years; and whe⸗ 
ther the remainder limited to the Oefendant ſhall ceale, and the re- 
mainder limited to the PDiaintiff were good oz not, was the queſtt- 
on, and after the Serzeant had argued the caſe , it was reſol- 
ved by the Court fo2 the Detendant, ſoꝛ Anderſon (aid, there be 
certain rules in Law touching remainder, viz. that aremainder 
ought to pals at the firſt by the Livery , and ſhall not take effec 
without a condition pꝛecedent, 1192 ſhail begin upon ſuch a condt- 
tion; and although Colthruſts caſe gives colour thereto , and that 
the remainder in queſtion ſhall be good; yet he held not that caſe 
to be Law in this point; fo2 a remainder depending upon a condi⸗ 
tion pꝛecedent is meerly void; and further in this cale, an entry 
Is requiſite to avoid the remainder PR » f02 a freehold cannot 
determine without the ceremony of Entry; but otherwiſe it is of 
a Leaſe foꝛ years, whereto2e this remainder depending upon a li⸗ 
mitation which is againſt the Rules of Law ts voide, Walmſley ta 
the ſame intent; the remainder is void by Littleton, and by the an: 
cient grounds of the Law, fo2 a rematnder (by Lictleron) ought to 
paſs at the time of the livery, and the nature of a Livery is a Giring; 
and there cannot be a giving, but there ought to be one to take in 
preſenti 02 in Expectancy, (0as the Law fhall pꝛeſerve it in the interim 
and thereneeds not be any Deed of a Remainder, which p2oves, 
that it paſſeth by the Livery , and by Richills caſe the remainders 
ſhall take effect when the particular eſtate takes his effec, and 
ought to paſs pꝛeſent ly by the Livery o2 otherwiſe ſhall never paſs, 
and although in Colthurſts caſe , the condition be pꝛecedent in 
woꝛds, pet it is ſubſequent in reaſon, wherefoze it may be well 
Maintained by Law; and a remainder cannot paſs by contin⸗ 
yu » fo2 then there would an Abſurdity follow, viz. There 
zould by the firſt Livery , be an immediate Reverſion er⸗ 
pectant upon the Remainder fo2 like; and afterward, This 
Remainder ſhould be turned out, and the Reverſion alſo, and 
a new Remainder and Reverſion ſhould come in place of them , 
lo as there ſhould be turnings out and turning in at ſeve- 
ral times by one Livery which was made at one * 
u 
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Vut as touching the ſeiſing of the Eſtate in Remainder, he con 


ceived it might very well ve without any Entry by the operation 
of Law, the particular Eſtate remaining in being; wherefoze, 
XC, Beamond, to the ſame intent: Foꝛ a Remainder ought to begin 
and be created with the firſt Livery, and concurrent with the other 
eſtate, and cannot afterwards begin upon a Condition. And he 
ſatd, he never had heard oꝛ read, That a Proviſo could create a Re- 
matinder, although it might determine a Kemainder; but he held, 
That a Remainder of an Eſtate of Freehold o2 Inheritance, can⸗ 
not ceaſe without Entry 02 Claim, no moꝛe then an Eſtate of Free: 
hold in poſieſsion. Owen agreed with Beamond in omnibus, fo2 the 
Reaſons befo2e ſpecified, TUheretfo2e it was adjudged fo2 the De- 


kendant. 
Dawbridge verſus Cocks. 


8 The queſtion was, whether a Coptholder might lop off 
the houghs, without an eſpectal cuſtom ; and it was reſolved 
per Curiam, Chat by the Common Law he may cut off the under 
voughs, which cannot cauſe any waſte. But the Amputation of 
the top boughs will cauſe the Putrifaction of the whole Tree, 
Aherekoze it is waſte as well as the Decapitation thereof, tc, 


Paulter verſus Cornhill and others, 


Jectione firmæ. Upon evidence it was held, that the Þusband 

ſhall not be Tenant by the courteſie of a Copthold,unleſs there 
be an erp2eſs cuſtom to warrant it, it was alſs held by all the 
Court, Chat if a Coptholder ſurrenders in Call, and the heir ot 
the Donee Is to b2ing a Formedon, he ought to Count ot the gift made 
by the Copthoſder who ſurrendcred, and not by the Lo2d; foꝛ he 
is but the Jnſtrument to convey it, and nothing paſſeth from him. 
It was allo moved, whereas the Surrender was to the uſe of one 
in Fee, upon condition to pay one hundꝛed pound to a ſtranger; 
and if he failed, that it ſhould be to the uſe of a ſtranger in Fee, 
whether that were a good limitation to the ſtranger ; ſo as there 
ſhould be a Fee dependant upon a Fee. The Court ſpake not much 
hereto, but willed to have it ſpecially found; yet Beamond conteived 
it to be good enough, fo2 it ſhall be as an uſe limited upon a Feoff- 
ment and theſe uſes ſhall riſe out of the firſt Surrender. Fourth- 
ly,@hether in this caſe (upon the tender of the one hundꝛed pound 
to a ſtranger, and he refuſing) the condition be ſaved, fo2 as much 
as it is to be Done to a ſtranger. Beamond, There is difference 
where one is oblieged to do an act to a ſtranger, and he refuſeth ; 
the Obligation is not ſaved , fo2 he takes upon him to do it. And 
where a Leaſe, 02 Feoffment, oꝛ Surrender is made as here, upon 
ſuch a conditlon; fo2 hereinit is otherwiſe, But the Court moved, 
That it ſhould alſo be ſpecially found, 


Archer verſus Green, 


—— The Tenant — a Fine with Pꝛoclamations in 
Bar, by one Richard, the Oemandants anceſtoz. The Plaintiff 
Replies , That Richard entred upon his Father, being Tenant in 
Tail, and levied the fine : And befo2e the Pꝛoclamation paſſed, 
the Father re-entred and dyed, xc. - the whole Court, it ag 
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eld to be a good Replication, and the Bar well avoided. Fo2 when 
the Father de entred befo2e all the Pꝛoclamations paſſed, the Fine 
thereby is avoided to all porpoſes, as well as to himſelf as to the 
ſon who levied it: But it the P2oclamations had incurred befoze 
his entry, although he had re-entred withinthefive years and died, 
pet it ſhould have bound the ſon and his heir fo2 ever. Vide Poſtea, 


Strowd verſus Willis, Mich, 36 & 37 Eliz, Rot. 2 12. 


Des. upon an Obligation, conditioned fo2 the payment of thir: 
ty ſeven pound ten ſhillings Rent, reſerved upon a Demile ot 
Copthold Land fo2 foꝛty years, accoꝛding to ſuch Articles indent: 
ed. The Oetendant pleaded, that he had not any thing in the Land 
demiſed by the ſaid Articles; and it was thereupon demurred. 
S2vel foꝛ the Plaintitt, he is concluded by the recital of the Obliga⸗ 
tion, and alio by the Articles, 5 H.7. 20. Againſt a Leaſe by Inden⸗ 
ture, the Leſſee ſhall not ſay, that the Leiſoꝛ had nothing to let; 
and by a bare recital in an Obligation, one ſhall be eſtopped, as 
13 Edw. 4.4. is. And arecital by a ſingle Bili, ſhail eſtop the party, 
25 Edw.4. 54. Retite by an Obligation, that he made a Ul1ll, he is 
eitopped to ſay the contrarp, and 2 & 3 Eliz. Dyer 190. accoꝛd. THhere: 
foꝛe, cc. Drew tu the contrary ; fo2 where one is oblieged to pay 
Rent, if be cannot enioy the Land, he is not bound to pay it; and 
therekoze 14 Edw. 4. 4. 20 H. 6. 22 H.6. 57. The Tender thereok ſhall 
be upon the Land, and not to the perſon, 21 H. 7.6. The Dean of 
Windſors Cafe, it is ruled, That it he cannot enjoy the Land, he ſhall 
not pay the Rent. And as to the Eſtoppel by the recital, there is 
a dillerence where it goes in the generalty, and where in the par: 
ticularty: Foꝛ where it is in the generalty, as to Jnfeoff one of 
all the Lands diſcended unto him o2 to be nonſuited in all Actions 
depending in the Common Bench, he ſhall not be eſtopped to ſap, 
That he hath not any Land, o2 that he hath not any Action depend. 
ing there, 18 Edw. 4. 4. Againſt a Condition to perfozn all Cove: 
nants, a man may lap, that there were not any Covenants, and 
21 Edw. 4. 54. agrees with this difference, And ot this opinion were 
all the Court at the firſt ; but afterwards, upon a ſecond Argu- 
ment, they conceived, that he ſhould be eſtopped. Therefore, it 
was adjudged fo2 the Plaintiff, 


Agnes Fowler verſus Dale, Hil, 36 Elz. Rot. 42. or 421. 
8 The Detendant made Conuſance as Bailitf of Str 

Thomas Hatton, the place where being parcel of the Mannoꝛ of 
Benyfield ; and that the Uilt' of Benyfeld is an ancient Cili', 
and that in the ſaid Utll', Habetur talis conſuetudo & a tempore quo, 
& c. habebatur, &c. Quod quilibet inh:bitans in aliquo antiquo Meſſuagio, 
within the (ard Gill“ ſhould have Common in the ſaid Taſte 
fo2 all his Beaſts Levant & couchant within the ſaid Gili“; and that 
he was an Inhabitant, æc. And Iſſue was joyned upon this Pꝛe⸗ 
ſcriptian, and found fo2 the Plaintiff; and it was moved in Arreſt 
of Judgment, that it was a void and ill Pꝛeſcription fo2 ever 
Inhabitant to pꝛeſcribe, cc. And therefoze the Bar was ill, an 
the Jſſue being joyned upon an ill Bar, the Plaintiff is not to 
have any Judgment. Yelyerron moved foz the Plaintiff, to have 
Judgment: Fo? it is pleaded by way of Cuſtom and Uſage, and 
it is not à Pꝛeſcription, which may be well enough; fo2 . 


— 
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may be as well by reaſon of Jnhabitancy, as otherwiſe, And 22 H. 
6.43, Common may well be appendant to an Houſe; fo it is 10 H.. 
24. 15 Edw.4.32. Jt is ſaid there is not any difference betwixt 
Common appendant, and Common by reaſon of inhabitancy ; fo 
as it is there admitted, that there may be Common in reſpec ot 
inhabitancy. It hath veen objected, That Inhabitants are not 
perſons able to pꝛeſcribe: But it was thereto antwered, That it 
is not here alledged to be in the perſon, but to be the Uſage of the 
Uillage. Vide 18 Hen. 8. 11 H. 6. Prior of Dunſt ibles caſe. 7 Edw. 4. 24. 
15 Edw.4. 29. 18 Edw. 4. 3. 20 Edw. . 10 And Second“ Mariæ Præſcriptio, 
Bro. 100. Inhabit ants cannot pꝛeſcribe, but a Cuſtom map be al- 
--{edged, that Jiihabitants may Common. TUherefoze, cc. Ander- 
ſoa. Jt hath heen adjudged lately in this Court, Chat it is a void 
and an tle 42:clcription , and J can ſhew the Roll thereof, and 
there is not any colour againſt it; fo2 an Jnhabitant cannot have 
Common, if he hath not any Intereſt oꝛ Eſtate therein: And this 
1s not ſhewn in fuch a — — » wherefo2e it is not a good 
Preſcription. Alſo it he be ouſted thereof, he hath not any remedy 
102 Action fo2 it, but the Loꝛd who ts the owner thereof: Ind 
theretoze the Intereſt ſhall not be taken from the Loꝛd, and the 
Lo2d and Jnhabitants cannot both have Jntereft therein, Walmſley, 
ſuch a Pꝛeſcription cannot begin at this day, and therefo2e con- 

tinuance cannot make it good. Fo2 a grant of Common lInhabi- 
tantibus cannot be good, becauſe they be not any Co2pozation ; and 

by Preſcription it cannot be good.fo? it is in nature of a purchaſe, 

and an Jnhabitant cannot purchaſe to himſelf and his Succeſſoz, 
Beamond, This is not any of the four Commons, viz. Appendant, 
Appurtenant, in Groſs, o2 Uicinage ; whereioze it is no good 
Common. Owen accoꝛd; fo2 they be not any Co2poration to pꝛe⸗ 
ſcribe; but a Freeholder may alledge, That he is ſeiſed, and that 
he and all thoſe, cc. have had Common, and that 1s a good Pye: 

ſcription : But all the Juſtices held, That Uſage may be al⸗ 

ledged by reaſon of Jnhabitancy to have an Eaſement, but not 
to have an Jnheritance. Anderſon; It is the common courſe 
thꝛoughout England; and it is abſurd and Oppoſitum in objecto, that 

the Common thould be in the Jnhabitant ; fo2 it ſhould be mif- 

chievous to take it by a Pꝛeſcription from the ownerof the Sopl. 
And it is not poſsible, that ſhould be good by Uſage, which can- 

not have a lawful continuance. And Cuſtom and Pꝛelcription are 

all one: Wherefo2e, tc. Sed Adjournatur. 


- Jeſop verſus Payne, Parſon of Upway. | 
PRotibirion pꝛayed fo? (ſuing fo2 Tythes of Locks of Wool, ſug- (26) 
reſting, That he paid the tenth Fleece of TUool in ſatisfagti- 
oufo2 all Locks, and Tythes due fo? Wool. Drew moved, that 
the Pꝛelcription was not good, becaiſe it is but to have the ſame 
thing, and of the ſame nature in recoinpence : And it hath been 
ruled in the Queens Bench, to give the tenth Sheaf in ſatisfadi- 
on of the Tythe of the Con, and Rakings is not ſufficient ta 
maintain a ]I2ohibition. And there in z; EI. in the caſe of Shakers 


ley againft Sir James Marvin, it was hel Yoni or > We 


ſcription to have Cocks of Hay foꝛ all Tyt the Co 
held, That in this caſe the ſubſtance of the Pieſcription was 
good enough, and agreed to the caſe of the Rakings ; fo2 that is 
as good Con, as any other, but Locks be not of the ſame value 


wich the Fleece: But inregard of a fault in the ſuggeſtion that 


At Ie Teas Kms, 


(27) 


(258) 


it was not, (Thar they uſually had paid.) &c: which is iſſuable, it was 
— — 7 And therefo2e they held, That conſultation ould be 
awarde 


Charnock verſus Sir Thomas Gerard, 


Udita Querela : F02 that the Conuſee upon a Statute-Staple, 
A had purchaſed part of the Land, and the Plaintiff another 
art, and yet had cauled the Plaintitts Lands to be extended and 
elivered in Execution; and it was heid to be a good caliſe fo2 an 
Audita Querela. Jt was then moved to have a Superſedeas to ſtay Exe: 
cation ; fo2 aſthough they were extended, yet they were not de. 
{1vered byLiberare. And the Court DoubteD, becaule it was upan 
a Statute⸗Staple, which was not returnable in this Court, but 
inthe Chancery : But it well may be -=_ a Statute⸗Perchant; 
lo that is always returnable in this Court, But the Þ!otono- 
taries ſaid, That an Audita querela lieg well in this Court, in this 
caſe. aud a Superſedeas ſhould be awarded; as it was in the caſe of 
the Loꝛu Dudley, and divers other Pꝛeſidents accoꝛded therewtth, 
Chereupon the Court afterwards reſolved, that it well lay here, 
ai a Superſedeas was thereupon awarded, 


Stainfield and his Wife verſus Viſcount Bynden, 
Mich, 35 & 36 Eliz. Rot. 1434. 


Ower. The Tenant pleads in Bar, that the Tclife of the De- 

_7 mandant was endowed by Commilston out of the Court of 
Wards De dote aſſignanda, which ſhe accepted, and demanded Judg: 
ments Actio, &c. And it was thereupon demurred; and after Argu⸗ 
ment by the Serjeants, the Court reſolved fo2 the Demandant ; 
fo2 they conceived, although the Statute ot 32 H. 8. fo2 the Autho⸗ 
rity to the Court of Wards, pet the Authozty of the Chancery 
is not tranſmitted to the Court of TWards: Foz the marriage 
ought to paſs under the Great Seal; the Dffice ought to be al. 
ways returned into the Chancery; the Livery ſhall be always ſued 
out of the Chancery, and all other as (ſaving the Survey of 
the Wards, Lands, and Letting it fo2 years) ſhall be in the Chan- 
cery, and not in the Court of Wards; and theretoze an aſſign- 
ment by Coinmiſſion out of the Court of Wards is void and ſhail 
not bind him, and na Act there ſhall bind the Heirs oz any other 
mens Inheritance; but this Oower ought to have been aſſigned 
out of the Chancery by a Writ De dote — — and it it be evict. 
ed, the Keco2d ſhall be tranſmitted into Chancery, and there ſhe 
— — endowed de novo; wherefo2e it was adjudged fo2 the De- 

1 . 
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in Banco Reginæ. 


Wesby's verſus Skinner and Catcher, late Sheriffs of London. 
Hill, 34 Eliz. Rot. 169. | 


Ebt upon an Eſcape ; upon Nihil debet pleaded, an 
4 ecſpectal Aer did was tound, That the pꝛiſoner 
e to whole eſcape the Action was bꝛought, was 
in Execution in the Counter at the Suit of 
one Dighton fo2 Two hundꝛed and fo2ty pound, 
and at the Suit ok the Plaintift 02 our hun- 
— died and fo2ty pound; That the Defendants 

> 42 CABO in Exitu ab officio delivered him as in Execution 
fo2 one cauſe onely, viz. at the Suit of Dighton, tu the new Sheriffs, 


bꝛougyt againſt the ancient Sheriffs: And whether upon this 
matter the action lies againſt rhe Defendants , oz ought to be 
bꝛought agatuft the new Sheriffs , becauſe the corc began firff in 
them, was the queſtion. Tanfield, the new Sheriffs are ch 
able; fo2 there is not any Law to compel the ancient Sheriffs to 
deliver the pzſoners by Indenture with their Cauſes ; but the 
new Sheriff ought at his peril to take notice elpecially of Execu⸗ 
tions, which are upon and out of the Recows : Fo? he ought to 
be attendant upon everp Court at Weſtminſter ; and to habe his 
Deputy in every Cot — 14 to be intoꝛmed of Eve! 
Execution iſſuing out of every Court. And in divers caſes | 
man muſt take notice at his peril of Acts, of which by intendment 
he may have Conuſance; as Leſſee fo2 life hall take — * of 
Livery made upon the Land, ſa L N 07702 1 7 
notice of the grant of a Reverf 2 eed inrolled, And f 
16 Eliz: it was ruled in one Wyſe's caſe, Where a Wit of Difcherg 
was ſhewnin the County Court fo2 the ancient » WH 
not p2eſent, that he ought at his perif to take no! te (he Df, 
recutoꝛs punht to take notice of every Judgy uff the 
n 
— eri mage, de Lern! * 9 
pziſoners in Execution, and of their Cauſes, So 


and they ſuffered him to elcape ; and to? this eſcape the Action was 
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Sheriffs when they found him in Execution, and lo was lawfully 
— — their charge; but if there had not been any caule certiſied 
of detaining him in pꝛiſon, it might peradventure have been other- 
wiſe ; fo2 then, if they detained him in pziſon, they ſhould have 
been thargeable in faiſe impziſanment. Allo in this caſe, they 
ſuffered him to eſcape betoze Dightons debt was ſatisfied: There: 
fore toꝛ as much as he did a Torr therein, it is reaſon he ſhould the 
rather be charged therewith. Snigge contra. The ancient Sheritts 
are not diſcharged, no2 the new Sheriffs charged until thꝛee 
things be perfozmed , viz. The Patent to the new Sheriff; the 
Wat of Dilcharge to the old Sheriff; and the Oelivery of the 
Pꝛiloners by Indenture to the new Sheriff: And there is a Tit 
in the Regiſter,f.295. That the Pꝛiſoners and Wat ſhail be deitver: 
ed to the new Sheriff by Jndenture. (Uheretoze in as much that 
it was not done ſo, whereby the new Sheriff night have Cont: 
fance, they ſhall be charged, and not the new Syerlitf, TUhere: 
fo2e, cc. Popham and all the Court (Gawdy abſente) held, Chat the 
ancient Sheriff ſhall be charged, and northe new Sheriff : Foz 
this Delivery over of the J2zitoner , and Tait by Indenture, 
was by the oꝛder of the Common Law; and reaſon wills, That 
the Sheriff ſhould not have Puſoners Delivered unto him, but 
that he allo ſhould have the cauſes certified with them, and not 
to compel him to ſearch out the Cauſes of their impziſonment: 
And in regard there was a default in the Old Sheriſt, that when 
they delivered the pꝛiſoner by Indenture, they ſhewed but one 
cauſe onely of his detainment, and not both. It is therefoze rea- 
ſonable they ſhould rather be charged, then the new Sheriff; 
and it was an Eſcape in them pꝛeſently: Foꝛ the pꝛioner when he 
is delivered to the new Shertitc fo2 one cauſe, although he be in 
Execution fo2 one cauſe , he is out of Execution fo2 the other: 
Therefoze it is an Eſcape Maintenant In the aiictent-Sheriff, and 
they be foꝛthwith chargeable therewith; and the Law will never 
charge the new Sheriff, but where the paſoner is delivered unto 
him in the Common Gaol of the County, with the caute of his 
detainment, and he needs not otherwiſe to take him, And there- 
fore in Dawbridgecourts cuſe in this Court, who being Sheriff of 
the County of Warwick, and had a pꝛiloner in Erecution (whom he 
kept in an Hauſe in Warwick, and not in the Common Gaol of the 
County) being afterwards removed from his Office, would have 
delivered the pꝛiſoner to the new Sheriff at the ſaid Pouſe, who 
refuſed to receive him, unleſs he were bꝛought to the Common 
Gaol, and afterwards the p2iſoner eſcaped, it was adjudged, that 
the ſaid D. was chargeable with this eſcape, and not the new. 
Sheriff, unleſs he had been delivered unto him in the Common 
Gaol. Andas tothe caſe where the old Sheriff dieth, that may be 


agreed to be good Lam, .fo2 its of neceſsity, becauſe there the 


new Sheriff was to take notice at his peril; and it was after- 
Wards adjudged accoꝛdingly. Note, Gawdy ſald unto me, That he 
was of the-ſame opinion clearly, fo2 the inconveniences which 
otherwiſe would enſue to Sheriffs, to infoꝛce them to ſearch all 
Becoꝛds out of every Court, and in the interim not to know 
what to do with their pꝛiſoners. vide 5 Ed.4. 71. 39 Hen.6,.33. Note, 


Aut of Erroꝛ was after bzought in the Exchequer Chamber, 


* 
— - 


#0 after Argument there, the Judgment was affirmed, vide 
3Co.71. . US 


Stokes 
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Stokes verſus Annes by. 


EN reverſe a Judgment in a Tit of Oower in the Com- 
mon Bench, The Erroz aſsigned was, fo2 that in Term 
Mich. 21 & 22 Eliz. Rot. 2315. Annesby byought a (Ant of Dower 
againſt Stokes, retoznable Quind' Martini, ar which day the Tenant 
made default. And a Grand Cape was awarded retoznable Octab. 
purificat. next following; at which day, the Tenant appeared and 
tend2ed his Law De non Summons, and had day to make it until 
Quinque Septim* Paſch. At which 5 Septim* Paſch. the Tenant iett eſſoyne, 
which was adjourned until Tres I rin. 22 Eliz. At which day the Ce⸗ 
nant appeared, and the Demandant relcaſed the default. And 
the Tenant imparies until Mich. 22 & 23 Hliz. Ani upon the Plea⸗ 
Noll, Paſch, 22 Eliz, it is entered, that the T enants then apprared 
and pleaded in Bar; that the Demandant detained Charters 
from him, being Feoffee to the Baron; and Iſſue was ;oyned there⸗ 
upon, which was afterwards tryed in Mich. 23 & 24 Ela. and found 
fo2 the Demandant; and ſhe thereupon had Judgment; and 
thereupon this Aut of Erro2 was bought. Tye firſt Erro? al⸗ 
ſigned was, becauſe this appearance and pleading in Paſch. 22 Eliz. 
ar which vay the party was out of Court, by the Eſſopne caſt and 
adjourncv,ts meerly contrary to the Recoꝛd, and void; and there⸗ 
foe the Jiiue joyned, and Tryal and Judgment thereupon are al- 
together void, But Coke Attowmey-General, and Glanvil Serjeant 
moved, That the Eſſoyne⸗Roll, and all theretipon ſhould be void, 
Fo2 when the party appears, and pleads , thar appearance con- 
kounds the Eſlayn; and that appearance and pleading is upon the 
Plea Roll, which wall the rather, and moꝛe fo2ceably be intended 
true, then the other Koll; fo2 the Plea- Koll, controuls all other 
Rolls: But after divers Arguments, the laſt day ot this Term, 
the Court reſolved it to be Erro2 ; foꝛ every Roll haty his courſe 
and 92der. And when it appears, Chat the Tenant was Eſſopned, 
and the Eſſoyn adjourned until another Term, the parties there 
by are out of Court, and their appearance cannot be reco2ded, 
Aud in that, an appearance is reco2ded, and a lea pleaded upon 
the Plea-Roll, it ſhall be intended to be a pꝛactice and miſ entry 
(as in truth it was, as appeared upon kramination) then other: 
wiſe. Therefore the firſt ſhall be intended the true Koll, and all 
pꝛoceedings ſhal be accoꝛding to it: and the appearance after, when 
none of the parties had day in Court, is voila: And ſo the Plea 
pleaded, and Tryal, and Judgment thereupon, are erroneous, and 
not atded by any of the Statutes of Jeofils. CUlherefo2e foꝛ this 
cauſe they awarded, that the Judgment ſhould be reverſed. A ſe- 
corn Erro? alledged was, That this Plea of Detainment of 
Charters by the Feoffee, is a void Plea en ſon bouch (which was 
agreed by all the Court) and then the Iſſue joyned thereupon, is 
vold, and ſo a miſ-tryal and Jeofail; and of that opinion was Fenner 
Juſtice : But it was therete anſwered, That although it were an 
inſufficient Plea, yet it is not meerly votd ; fo2 it is a Plea p2o- 
per to this Action: And Iſſue being joyned thereu on, and tryed, 
it is aided by the Statute of Jeofails; and not like where Not Culpable 
is pleaded in Debt, 02 Non Debet in Treſpaſs ; fo; thoſe are meer — 


(2) 
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Ius inthoſe Actions. But the other Juſtices did not ſpeak much 
thereto, the Judgment being reverſed foz the firſt cauſe. 


Ive verſus Awbrey, 


* upon a Judgment in Debt, and Utlawry thereupon, The 
Erro2 aſsigned was, Foꝛ that the Plaintiſf appeared, and 
declared, and p2oſecuted per Ivonem attornatum ſuum, ag the Plea: 
Roll was; but the Roll of the Warranty of Atto2ny is ponit Jo- 
vem ſon Attorny. And fo2 this cauſe it was held to be Erroz2, and 
ſhould not be amended; but the Judgment and Atlawꝛy thereupon 
was reverſed, 


Hall verſus Combs, Trin, 34 Eliz, Rot, 667, 


E Jectione firmz, of a Leaſe of Dodington againſt the Defendant,as 
Tenant of one Ayleſworth, upon a ſpectal Aerdia the caſe was, 
That King Henry the Eighth had two Pills under one houſe, and 
granted to Ayleſworth all the Pouſes, Mills, Lands, æt. in Well, 
and the Suburbs, and Liberties thereof; and it was found, that 
one of thoſe Mills was in Wells, and the other out of Wells, and 
the Liberties, and Suburbs thereof, And whether this Mill 
_ fo2 as much as they were both under one Roof, was the 
oubt; and adjudged fo2 the ]lainttff, that it paſſed not. 


Harford verſus Gray, 


* — The Plaintiff in Bar to the avowꝛy made title ta an 
Dundzed, That the Abbot of Abbington was leiſed in Fee, and 
2 — the Staute of 31 H. 8. ok Monaſteries; and that the ab 
ot ſurrendꝛed to King Henry the Eighth, and that Poſtea, ſcilicet, 
28 H. 8. Ring Henry the Eighth died ſeiled, and it diſcended to King 
Edward the Sixth; and from him to Queen Mary; and from her to 
Queen Elizabeth, who now is, who granted it to the Lo2d Norris, 
who let to the Plaintiff. , And upon this Bar, a Demurrer was 
joyned; and now exception taken, becauſe it cannot be, that the 
Abbot ſhould ſurrender in 33 Hen. s. whereas it is pleaded, the 
King died in 28 Hen. 8. But it was thereto anſwered by Tankeld, 
That it was but a miſtaking of the Clerk, and might be well a- 
mended: Foz it appears, that it cannot be, that King Henry the 
Eighth died in the eight and twentieth year of his Reign, where 
an Act of Jarltament is pleaded in 31 Hen.8. and a Surrender in 
33 H.8. TUhereto2e that which comes after the poſtea, (viz. 28 H. 8.) 
is vain and void, and may be well ſtrucken out, and yet the ſence 
remain perfect enough, viz. Quod Poſtea, he died ſeiſed, and in 
p2oof Hereof, he relied upon 11 H.. 3. 20Hen.s. 15. & 11 Hen. 6. 22. 
And of that opinion was all the Court, becauſe it is not much 
material, but matter of conveyance onely. Sed Adjournatur. 


Hore 
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Hore verſus Broom. 


Eplevin. The Parties being at Iſſue, The Jury appeared fn (6) 

Banco £0 try it. And the Defendant would have challenged 
the Array, Ore tenus,becaule it was retozned by one Stonner Sheriff, 
two daies after he had received a zit of diſcharge. And it was 
held by the Court, That he could not challenge it fo2 that caule. 
Becaule it would be a direc averment agatnit the Reco2d, Foz 
it is returned by him as Sheriff, and the return accepted. But 
by advice ofthe Court, he made his challenge to the Array, be- 
caule it was favozably made and returned in favour ofthe par⸗ 
tie, c. And Jſſue being joyned thereupon, and all this matter 
given in evidence. Che Court directed the Tryors, that it was 
not duly made and returned, fo2 te was without TTlarrant. 
Cahereupon the Array was quathed. 


Jordan verſus Jordan, 


Sumpſit, anD Declares whereas he ſued a TUl2it of Latitit againſt (7 ) 
A the Detendant, intending to ſue him fo2 a Debt of Fozty 
pound, Directed to the Sheriff of Wiles, and delivered it to J. S. to 
pꝛocure a Tarrant from the Sherift to arreſt the Defendant; 
And J. S. acco2dingly obtained a CClarrant, that the Defendant 
in conſideration the ſatd J.S. would fo2bear to arreſt him, aſſumed 
to J. S to appear in the Queens Bench, at the day contained in 
the Wit, 02 to pay the Debt. And fo2 not perfomance of this 
pꝛomie he bzought the Action. And the Defendant pleaded non 
afſumpſir, and found againſt Him, and it was now atlepged in ar⸗ 
reſt of judgment, becauſe he did not ſhewhow the Debt grew due, 
no? in facto that there was any ſuch Debt due. Secondly, be⸗ 
cauſe he declares of a pzomiſe made to I S. and not to himſelf; and 
fo2 this cauſe pꝛincipally it was held to be ill, and adjudged fo2 
the Defendant. 


Bothwright verſus Harvie, Mich, 36. & 37, Eliz, Rot, 573, 


De. upon an Obligation of One hundꝛed a due ein en The (8) 
Condition was, that it he acquitted and ſaved him harmieſs 
from an Obligation of Sixty pound, wherein the Plaintiff and 
Defendant were obleiged to J. S. that then, #c. The Defendant 
leads, that J. S.ſued the JAlaintiff,upon that Obligation, and had 
udgment, But that befoze execution. he delivered the Sixty 
pound to the Plauntiſt toſatisfie it, and it was thereupon demur- 
red and adjudged to be no Plea; to? although execution be not 
ſued, yet by the Judgment the party is damnified, fo2 his Land 
and Body 1s thereby = and although he payes the Sixty 
pound Debt, yet he doth not ſatisfie the Toſts. So the Bond is 
not ſaved, fo2 he doth not acquit no2 ſave him harmleſs as 2 and 3. 
Elz. 186. is, alſo the Bond is conjunctive, Acquit and fave, &c, 
wherefo2e he ought to do ory, which was not done. And it was 
thereupon adjudged fo2 the Plaintiff, 


bb Philpots 
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Phil potts Caſe; 


ANErigent was awarded againſt Philpor and his wife, and yt. 
vers others upon an enditement of recuſancie. The husband 
appeared upon the erigent, and confozined himſelf acco2ding to 
Law; but the wife made default and did not appeare. Che hu. 
band pꝛayed to be bapled, de die in diem, untill the appearance of 
his wite, fo2 the default of = wife ought not to p2exudice the huc. 
band, And the p2actice and uſage of the Common Bench ts, where 
pꝛoceſs of Outlawry iſſues againſt Baron and Feme, and the Baron 
appears, he ſhall have day by bayle, untill the 1 —.— ok his 
eme; but the Court ſaid, that it was in the diſcretion ot the 
Court, when he came in upon the erigent, whether he ſhould be 
let to Bayle. And this Court uled not to let the Baron tg Baple, 
but to continue him in p2iſoft fo2 the contempt of his Feme, untili 
* Feme comes in, wherefo2e the Bayle was refuſed, vid. 8 H. 4. 6 
21 H. 6. 4. 


Rotheram verſas Crawley, Paſch, 35 Eliz, rot. 332, 


D* upon an Obligation. The Defendant pleads a releaſe, and 
upon the pleading, The caſe appeared to be that there were 
controverſies vetwirt the I laintiff, Low, and the Oefenvant be: 
ing his Tenant foꝛ a Releife and an Hartot, and they having ſub: 
mitted it to Arbitrament, it was awarded that there ſhould be a 
releaſe made of them, and in perkoꝛmance of this Arbitrament a 
releaie was made by theſe woꝛds. Of all Releiſes, Duties and Amerce- 
ments, And this Releaſe pleaded in Barr of this Obligation, 
which was not put in Arbitrament, no2 intended to be releaſed. 
And upon all this matter diſcloſed, it was demurred, and 
Coke Attoꝛney General moved that it ſhould not be a Barr, fo2 
this woꝛd Duties being placed betwirt Releifes and Amercements ſhall bg 
intended Duties ot luch a nature; and not any other, wherefoze 
it ſhall not extend to this Bond. But the Court held the con⸗ 
trary, foꝛ although the intent was not to extinguiſh it, yet Dutie 
extends thereto in extremity of Law, whereto2e it ſhall be an 
ertinguiſhment and diſcharge of the Bond, And thereupon it was 
adjudged fo2 the Defendant. 


Thornborough verſus Monpenſon, 


(mm The Covenant wherein the B2each was alsigned 
was, That he ſgould make ſuch an aſſurance as his Counſell 
ſhould deviſeof an Annuity of Twenty pound, and alledgeth (02 
breach, that his Connſell deviſed that he ſhould bind himſel 

and his Heirs byan obligation fo the payment of this annutty 
yearly, which he had not done. And iſſue being joyned thereupon, 
after verdict , it was moved in arreſt of Judgement, that this was 
not within the Covenant, and ſo no bꝛeach, koꝛ it is not any aſſu⸗ 
rance of the annuity. Wophan, tf a man Covenant to make ſuch an 
aſſurance of the mannoꝛ of Das his Counſel ſhal deviſe, æ the Cotn- 
cel deviſeth an Obligation, oꝛ a Statute to be made fo2 the peacea- 
ble enjoping thereot, heis not bound to make it ( Quod Curia con- 
ceſſit)  BUt it the Covenant were to doe ſuch Act 62 _ 0 the 

u 
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e of the Pannoꝛ of D. as his Counſell ſhall deviſe, and 
cher debile a 4 — fo2 the peaceable injſoyment thereof, he 15 
bonnd to do it. Jt was allo moved that this was not within the 
Covenant, becauſe the devile was that he ſhould bind him and 
his Deirs; and there is not any wo2d in the Covenant, that the 
Heir ſhould be obliged; wherefoze, #c. But the Court gave 
not any anſwer thereto, and it was ended by arbitrement. 


Weaver verſus Carden. 


Crion fo2 theſe wo2Ds, Thou wert detected of perjury in the Star- 
A Chamber. It was held upon motion that the Action lay not; 


ſoꝛ an honeſt man may be detected, but not convicted; ſono flander. 
Sed Adjournatur, 


Harleſtons Caſe, 


T was found befoze the Co2oner, Super viſum Corporis, That I, 
Harleſton fell into a Marlepit fortuito and ſo died. Afterwards 
by the pzocurement of the Queens Almoner, a Commiſsion 
illued out of the Crown Dffice ( Quaſi in nature of a Melius Inquiren- 
dum) and was awarded to the Sheriſt to inquire ofhis death, and 
of what goods and Chattelis he was poſſeſſed ar the time ofhis 
death; And it was found befo2e the Sheriff, that he whs Felo de ſe, 
&c, It was moved that this TUzit 02 Commiſsion was not well 
awarded, but utterly void; fo2 the Statute of 28 Ed. 3. cap. . is 
exp2eſly, that no ſuch Commiſston ſhall be granted; and that the 
Sheriff ſhall not take enditement by TUzit o2 Commiſston, and 
F. N. B. R. 144. and 250; agreeeth therewith. But Ive the Clerk 
inkoꝛmed that they have divers p2eſidents ſince that Statute of 
ſuch Commiſs1on awarded. 


Collet verſus Marſh, Trin. 35. Eliz. Rot, 28. 


Ror upon a Judgment in a precipe quod reddat. The Erro2 
alsigned was, becauſe the Defendant was not ſummoned at 

the Church doze, acco2ding to the Statute of 3x Eliz. cap. 3. And 
by reaſon of his default a grand Capias was awarded, and Judgment 
given againſt him, and he loſt his Land by default, and in truth 
the Sheriff returned him ſummoned at the Church doze, And it 
was thereupon demurred, whether he ſhould have this Averment, 
02 ſhould be put only to his Action upon the Caſe — 1 the She- 
riff. Quere, fo2 the Court upon the motion doubted thereof, Ec 
Adjournatur; vide poſtea, Trin. 37. B. R. placito. 2, 


York verſus Allen, 


TTaint was bꝛought in the Common Benchok a verdict in 
Banco Reginz, whereupon the Reco2d was removed, and there 

the verdict was affirmed, andnow the Plaintiff in the firſt Action 
pꝛapes erecution accoꝛding to the firſt verdict, as 7 Ed. 6. Dyer. 81. 
19. And Popham and the other Juſtices held that he thould have 
execution; fo2 the Juſtices in the Common Bench, may not 
Bb 2 f award 
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award execution, foꝛ they have but only tenorem Recordi, But it 
the verdict had been Dilattirmed, and execution upon the firit ver. 
Dit had been had betoze, The Court of rhe Common Bench 
might have awarded reititution very well, and aiterward erecy- 
tion was awarded acco2dingly. 


Watts verſus Hagden. 


RP The Defendant avows the taking in white Acre koz 

(16) Oamage-Feaſant; the Plainttii replies that they were 
taken in Black Acre, abſque hoc that they were Damage Fealant 
in white Acre; and it was thereupon demurred. Et per curiam 
without argument it was ruled to be an in traverſe. Fo2 ye oughtr 
to have traberled the place ot the taking, and not that they were 
Damage Felant; wiereive it was aviudgen to? the Avowant, 
V. P. 37. placito. 14. 


Dell verſus Higden, Triu. 36. Eliz, Rot, 547, 


(17) | Se firma;, upon a ſpecial verdict the caſe was, Tenant in 

7 Taile of a Copphold, remainder in Fee, is impleaded by 
plaint in Court Baron in nature of a Crit ot entry in the Poſt, 
and fuffers acommon recovery with voucher : whether this ſhall 
bind the Remainder was the queſtion, the Tenant in Taple being 
de nd wichaut tifuc , and it wis round „ Quod numquam antea 
videbatur talis recuperatio in curia maneri j predicti. The Court upon the 
motton ſeemed to incline, that it ſhould bind the Remainder, but 
they ſpake not much thereto. Sed Adjournatur. 


Parlet & Bartholmew verſus Cray, Mich, 
36 & 37 Eliz, rot, 25, 


(18) * Reſpaſs. The Cale was, that a man having Fiſhes in his 
1 Pond, made his Executoꝛs, and died. The Defendant being 
his Executoꝛ takes the Fiſhes, and the Plaintiff as Peire boings 
Tzelpaſs, and upon this matter diſcloled by Barr, it was demur- 
red in Law, and adjudged without argument ko: the laintiff. 
Fo2 although it be feſonp ta ſteale Fiſh out of a Dam, dꝛ Pond, 0? 
Trunk „ as 18 Ed. 4. 8. yet the owner dying and leaving them in 
the Ponds, they are as p2ofits of the freehold, which the Executo? 
ſhall not have, but the Hetre oꝛ he who hath the water, wherekoꝛe 
it was adjudged fo2 the Plaintiff. 


Leigh verſus Shaw, Trin. 36 Eliz, rot, 767, 


(19) Þ J<&onc firmæ of a Chamber. The Caſe was, that one let a 
R ccto2v fo2 years,ercepting the Manfion houle of the Reco2y, 
Saving to the Leſſee the Chamber, now in queſtton, And whether this 
ſhall be ſaid to be let fo2 years was the queſtion. Popham, here is an 
exception out of an exception, which is good enough, and ſhall 
make it pay by fo2ce of the Leaſe; fo2 this exception oz ſaving 
makes the thing excepted as ifit never had been lett: ſo a la⸗ 
ving out of a ſaving makes it as if it never had been excepted, 
and then it paſſed by fo2ce of the Leaſe at firſf. To which opinion 
without any argument the other Juſtices agreed, and it was ad- 
judged foz the Þlaintiff, Staton 


— 


Stanton verſus Barnes, Hill, 36 Eliz, Rot. 492, 


1 Þs1 a ſpectall verdict it was found, that it was ancient Copy 
hold Land, parceil of the Paännoz of A. and devitabte in 
Fee, 02 toꝛ life, Solummodo ea capientur extra manus Domini. UND it was 
moved that the ſurrender was to the vie of one top lite, remainder 
in Tayle; remainder in Fee who were admitted accozdingip by 
che Cenant fo2 life,dieth, And whether that were good to him in 
the remainder in Capie was rhe queſtion. Foz Tanfeild moved 
that in regard the cuuome is tound expꝛeſly, that it ſhall be 
ſolummodo ea Capienti extra m:nus Domini, It ought to be an immedi⸗ 
ate taking ; anv ye shall not take by way ot remainder. Alſo the 
cuſtome will not warrant any eſtate but fo? life o2 in Fee, But 
the Court reſolved to the contrary, that it is good enough. Foz 
in that it is umited to one, and the Heirs ot his body, it is not 
void: but if it be not an Ctate Talle,1t is a conditional Fee, and 
lo it was agreed by us ail inthe cale of Cravenor and Rake. Fo2 when 
a cliſtom warrants a greater, it ſhall warrant the Leſſer eſtate 
aiſo ; to the lecond it may be well limited by way of remainder 
as well as to the immediate taker ; fo? when the cuſtome war⸗ 
rants it, it cannot reſtraina Fee tobe {1mited as well by way of 
remainder as 9therwtſe ; and he in remainder, and the particular 
Tenant make but one eſtate; and in that, it is found that the 
cuſtome is, that it ſhall be granted Solummodo ea capienti, it is votd 
therein, wherefoz2e it was adjudged accoꝛdingly foꝛ the Plaintiff, 


Noke wverfus Awder, Trin. 36 Eliz, Rot. 


Ovenant, wherein he ſhews that one John King made a Leaſe fo2 
years to A. the Oefendant, who by deeed granted it to Abel, 
and covenanted with him, that he and his alsignes ſhould peace- 
ably injoy it without interruption. Abel grants it to J. S. who 
grants the terme to the Plaintiff, who being ouſted by a ſtr 
v2ings this Action. and aiter iſtug joyned upon a collateral matter 
and verdict fo2 the Plaintiff, it was alledged in arreſt of Judg⸗ 
ment, that this Action lay not fo2 the ſecond aſsignee, unleſs ye 
could ſhew the deed of the firſt Covenant, and of the aſsfgnment, 
and of every mean alsignment, fo2 without deed none can be 
aſsignee to take advantage of any Covenant, which cannot com- 
mence withont deed. And to tha purpoſe cited old Act. 102. and 
19 Ed. 2. Covenant 25, And if one be enfeoffed with warranty to him 
his Heirs and alsignes, and the Feoffee makes a Feoffment over 
without deed, The Alsignee ſhall not take advantage of this 
warranty, becauſe he hath not any deed of alsignment. But if 
he had the ODeed, it ſhould be otherwiſe ;and to that purpoſe 
vide 13 Ed. 3, vouch 17. 3 Ed. 3. monſtratit de fayts 37. 11 Ed, 4. ibid. 
164, 15 Ed. 2. ibid. 44. 13H. 7. 13. and 14. 22 Aff. plea. 88, But Pop- 
ham held that he ſhall have advantage without the deen of 
alsignmentz koꝛ there is a difference where a Covenant is annerev 
to a thing which of its nature cannot paſs at the firſt without 
deed, and where not. Fo2 in the firſt cafe the Alsionee ought to be 
in by Deen, otherwiſe he ſhall not have advantage of the Covenakt: 
And therefo2e he denied the cale of the Focffee will wa 21 92 
the ſecond Feoffee ſhall have benefit of the wartahty, attho L he 
g 
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doth not ſhew the deed of alsignment, but ſhews the deed of the 
warranty; and ſo is the better opinion ot the books. And to that 
opinion the other Juſtices inclined. Sed Adjournacur. V. 3. Co. 63, V. 
poſtea. Mich, 36. & 37. placito 52. 


Carrell verſus Read. 


* Leſſee fo2 years Covenants to dꝛaine ſuch water cut 
of Land befo2e ſuch a day; he pleads that betoze the day, the 
Leſſoꝛ entred and continued in poſſeſsion, untill atter the day. 
And it was thereupon demurred and adjudged to be no JP lea, Le: 
catiſe it is a collaterail A tobe done by him: unleſs he had ad, 
that the Leſſoꝛ held him out, and diſturbed him to do it. 


Hillary, 37 Eliz. in Communi Banco. 
Allen verſus Hollowell. 


E Jectione firmæ. The Defendant pleads that the Queen was ſeiſed 

in Fee; and ſet it to J. S. fo2 years by patent, who let it to the 
Dekendant: And p2aies in aide of the Queen, and it was ruled 
to be no lea, becauſe he is not immediate tenant; wherefo2e a 
Reſpondes ouſter WaS awarded. 


Day verſus Bisbitch, 


T= >> Fo2 the taking and carrying away of a Dyers Fat, 
upon ane * verdict, it was found that the Sheriff upon 
an Action againſt the Plaintiff, attached it being faftned to the 
wall of the houſe, and delivered it to the Defendant, And whether 
this taking and delivery were lawful o2 not, was the queſtion, 
irſt, it was moved, that it could not be attached, becaule it is 
parcell of the Freehold , and fired thereto. Secondly, That te 
action lies not againſt the Defendant, becauſe he hath it by the 
delivery of an other, and not by his own taking. And it was re- 
ſolvedby all the Court that it could not be attached, in regard it 
is fixed to the Land and wall: And Anderſon ſaid that UUainſcote 
fired to a wall cannot be removed and if it be, it is waſte. So of 
Tables domnant, fired, æc. And Walmſley ſaidthat in the time of 
the Lo2d Dyer, this difference was here taken and agreed, that 
a Furnace fixed in medio domus fs bit a chattell, and is removable; 
but otherwiſe it is being fired to the walls, and afterwards it was 
adjudged accoꝛdingly fo2 the {Platntiff. The ſecond matter was 
not much inſiſted upon, becauſe he was pꝛeſent and took it; and 
ſohe was an immediate Treſpaſſer;vide. 42 Ed. 3. 6. 20 H. 713. 21H. 
6. 26. 


Brawne verſus Michaell, 


Crion f02 w02DS. Whereas he was a Juſtice of Peace, that the 
A Defendant ſpakeof him theſe woꝛds, He bar delete untruths 


upon his Oathin bis Anſiyer in the Chancery at the Suite of J. S. And it was 


thereupon 
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thereupon demurred, and without pavity of the Court, in Nich. 
36. & 37, Eliz. Judgment was entrev t02 tye Plaintitt, and it was 
now moved to ſtay the Aut ot inquiry ot Dammages to be awar- 
dev, and all the Court agreed thereto, fo2 Judgment was entren 
without their pꝛivity, foꝛ they att now agreed that an Acton lies 
not koꝛ theſe wozds. Foꝛ he might deuver untruths upon his Dath 
in his anſwer, and not be perjured; to2 there be therein two 
Oaths, the one upon his Knowledge, the other upon his Cre⸗ 
dente upon repo?t of others, which may be untrue, and he not be 


perjures : whereto!e, EC. 


Sharrock verſus Hannemer. 


* Impriſonment: The Detendant Juſlifics fo2 that he was 
Dig Conttable of the itum:ed ot D. in the Cotinty of Salop, and 
that the laintiſt made an affray upon & and that he came pꝛelent. 
ly after the aſtray made; & j.5. pꝛale d him that he wauld cake tureties 
of the Peace, becauſe he ſtood in fear ot his lite, wher eupon he com⸗ 
mitted the Plaintiſt to ward there ( fo2 that he would nut find ſure⸗ 
ties foꝛ the Peace ) as it was lawful fo2 him to do; and traverieth 
the Impuſonment in any other County; and it was thereupon 
demurred. Firſt, becauſe a Conſtable cannot take fureties of 
the Peace, unleſs foꝛ an affray committed in his view. Secondly, 
becauſe the County 1s not traverſable. But as to the ſecond the 
Court would not heare any argument, fo2 there is no queſtion 
but it is traveriable when the juſtificatton is Locall; and ſv it was 
adjudgedin the Queens Bench. 27 Eli. Rot. 404. betwirt Dawby 
and Yawby. But as to the firſt, Anderſon, Walmſley and Beamond held 
that the juſtification is not good. Fo2 Anderſon fatd, that a Con- 
ſtable may commit one fo2-the bzeach of the Peace in his view; 
vit not if it be done out ot his fight. And he cannot take an Ob⸗ 
il gation toꝛ the bꝛeach ofthe Peace, ifitbe not bꝛoken in his view, 
and an higb Conſtable 1s not ſuch an Dfficer no2 conſervats2 at 
the Peace, whereofthe common Law takes any notice, fo? he 18 
not mentioned in any Book; and neither the High no2 petty- 
Conſtable can take any mans Dath, that he is in feare of his life, 
wherefo2e, #c. Walmſey, a petit Conſtable may commit ene who 
hath bzoken the Peace, although it were out of his ſight, if he 
will not find ſureties of the Peace, upon infoꝛmation that one in- 
tends to make a Battery, and to diſturb the Peace. Foz by pꝛe⸗ 
venting of the occaſion of the bꝛeach of the Peace, it ſhall be well 
preſerved. And although that 16 Ed. 4. 22 Ed 4.25. 3H. 4.9 are, 
that he 284 one upon view of the bꝛeach of the Peace, 
and make him find ſurety therefo2e , pet 44 Ed. 3. Title Barr. 18 
that he may do it upon Inkoꝛmation of the Peace bꝛoken, o2 to 
be bꝛoken, o2 that he comes where the;perſons are aſſembled to 
bꝛeak it, fo2 thereby the bꝛeach ſhall be avoided 2: but he may not 
take ſureties by Recogniſance entred,becauſe he is not a Judg,no2 
any officer of Recoꝛd, but is elected by matter m—_— and there- 
foe may take ſurety by matter in fair, ( viz.) by obligation. But 
an High Conſtable cannot do ſo, fo2he is not a Conſervato? of 
the Peace by any Law, no2 find J any authoꝛity which mentions 
5 and in the Norch there be not any high Conſtables. But 


er high noꝛ petit Conſtable can take an Oath of any one that 
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he is in fear of his life, wherefo2e, #c. Beamond, a Conſtable and 


Sheriff are Conlervato2s of the Peace at the Common Law 
and may take (urety of the Peace by Obligation, upon view of 
the Peace bꝛoken oz tumult made; otherwiſe not. But they 
cannot take any mans Oath that he 1s atraid of death, foz he ig 
not a Judg no2 Dfficer of Reco2d, which is the reaſon that an Ob⸗ 
ligation taken by him ſhall be in his own name, and not in the 

ueens name, and ſhall be certified at the Seſstons of ]Þeace, 
But a cheif Conſtable cannot do ſo, noꝛ be they by the Common: 
Law, but by Cuſtome, and fo2 conkozmity, wherekoze, cc. Owen, 
a Conſtable is a Conler vatoꝛ ofthe Peace by the Common Law, 
c may take ſureties of the Peace as well befoꝛe the Peace bꝛoken, 
as atter fo2 otherwiſe it would be too late ; and his Authonty 
at the common Law yet remains, and that a chief Conſtable may 
alſo do it; but notwithſtanding his opinion, fo2 the reaſons be- 
foe expꝛeſſed, it was adjudged fo2 the Plaintiff. 


Mercer verſus Charter, Paſch, 35. Eliz, Rot, 1618, 


A upon a verdict in an alsiſe. An eſpecial verdict was found, 
which was imperfect in divers points, and how it ſhould be 
remedied was much doubted, fo2 they all reſolved he could not 
have acertificute, although a ceruficate [tes in the firſt Action, a new 
ven re facias alſo lies not, becauſe no venire facizs lies in the Action, 
but it was a Jury the firſt day, but as they were now adviſed, they 
conceived that he ſhould have a new ſummons of the Juro2s m 
the Action. And Anderſon and Beamond held that he might diſcon: 
tinue this Action , and hing anew attaint; but Walmſley and Owen 
conceived that after a dfſcontinuance by Act of the party, he ſhall 
not have a newattaint, neither by the common Law, no2 at this 
day, by the Statute of 23 H. 8 but that he ſhall be fined and ran- 
ſomed, but they all reſolved that after a Nonſuit he ſhall not 


have anew attaint, neither by the common Law, no2 by the ſaid 
Statute. Er Adjournatur , 


Baldwin verſus Wiſeman, Trin. 36 Eliz, rot, gos. 


T2 upon a ſpecial verdict, it was found that Rich. Baldwin 
& had iſſue, Richard and Henry, and two daughters, And deviſed 
his Land to Henry in Taile, it he lived untohis Age of Twenty 
four years, upon condition that he ſhould pay One hundꝛed pound 
to his Daughters ; and if Henry died without Heire, then ik Richard 
Ad not pay the ſald Hundꝛed pound, that it ſhould remaine to his 
Daughters and their Heirs ; and whether this were a Condition 
02 a Remainder by limitation to theDaughters, was the queſtion; 
and Walmſley and Beamond held that it was a Condition, and Bez- 
mond fatd, that a deviſe to J.5. paying One hundꝛed pound to J. D. 
and if he kalle, that it ſhall remain to J. D. is a void remainder. 
Do a deviſe to A. and his Heirs, and if he die without Heire, that 
it ſhall remain to B is a void Remainder, But Owen, e contra in 
the pꝛincipal Caſe, fo? it is a limitation by reaſon of the intent. 
But being afterward moved again, it was ad —— accoꝛding to 
the opinion of Walmſley, ut ſupra, that it is not any limitation but a 


condition, and that Richard was in foꝛ the condition bꝛoken. 
Elizabeth 
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Elizabeth Counteſs of Rutland verſus Iſabel 
Counteſs of Rutland, 


Lizabech Counteſs of Rutland; and other Executozs of Edward 
Earl of Ruclind, Executo2 of John Earl of Rutland, agatnift 
1ſ.bel Cotintets of Rutland: Adativn upon the Caſe of Trover of divers 
Jewels and other Goods to the value ot One thouſand pound; 
and alledgeth, Chat the Defendant knowing thote Soods to ap. 
pertain ts John Earl of Rutland in his life time, and atter his death 
to Edward Earl of Rutland, as Executo2 to John, and after his 
death.to the JIlaintiff as Executoz to Edward, Executoz to John, 
had converted them to their damage of One thouſand pound. Che 
Defendant pleaded Not guilty, and found guilty to the damage 
of Mine hundzed and fo2ty pounds. And it was now moved in 
Arreſt of Judgment, That this Action lies not fo2 an Executoz 
upon a Trover and Converſion in the time of their Teſtato? ; fo it 
is not within the Statute of 4 Edw. 3. as a QuareInipedic, and an 
Ejectione Firmz Have been taken to be within the equity thereof, 
Secondly , Becaule there is not any certain time ſhewn of the 
Converſion , whether it were in the time ok the Teſtato2, o2 of 
the Erxecuto2. Yelvercon to the firſt Exception; The Action well 
lies fo2 an Cecuto? by the equity of the Statute; and ſo it was 
adjudged, Paſc. 33 Eliz. in Banco Reginz, That this Action lies fox 
Erecut92s upon a Trover and Converſion in the time of their Te- 
ſtato2 ; and it was one Drakes caſe, To the ſecond, The day of 
the Converſion is not matertal ; fo2 be it inthe time of the one o 
other, the Executoꝛ ſhall recover and have damages to the uſe o 
their Teſtatoz : But the Count is certain enough, fo? it is Thac 
the Defendant knowing the Goods to be the Goods of the Hid John Earl of 
Rutland, and intending to defraud the Plaintiffs, had converted them. Sd of 
neceſsity it is to be intended, that the Converſion was in the 
Alaintiffs time. And as to the firſt , all the Juſtices reſolved, 
hat an Executo2 may well maintain an Action fo2 Goods 
converted in the time of their Teſtatoz, by the equity of the Sta: 
tute of 4 Edw.z. as well as a Qure Impedit ; andſo is the common 
experience at this day. But as to the ſecond, Beamond anD Owen 
held it to be a material Exception; fo2 the day of the Tonverſion 
ought to be exp2eſly laid, although it be not Traverſable, fo2it is 
matter of ſubſtance , and the point of the Action: and therefoze 
the day and place of the Converſion ought to be erpꝛeſly mention⸗ 
ed, And it hath been adjudged in the Queens Bench in Stranſhams 
cale, and in Sir Thozgas Pylliſtons caſe, That the place of the Con- 
verſion ought to be {ald ; otherwiſe it is ill: And as this cale is, 
the Action may be bzought of the Converſion in the time of the 
Teſtatoꝛ, oꝛ in his own time. And it is doubtful in whoſe right 
it is bꝛought, fo2 want of the time certainly expꝛeſſed: And in the 
one caſe he ought to have his Action upon the Statute, and in the 
other caſe by the Common Law, wherefoze it is not good. But 
Anderſon and Walmſley held ſtrongly to the contrary ; fo2 the Caſe 
being agreed, that the Erecuto2s ſhall have the Action as well fo2 
the Converſion in the time of their Teſtato2,as in their own time ; 
it is not material in whole right the } x08 brought ; Fo? they 
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are to recover damages to the uſe of their Teſtato2 both ways. 
And it is agreed on all ſides, that the day [aid down, is not Tra: 
verſable ; and not being erp2eſſed, it is not much material; no? 
the Tnqueſt ſhall not have regard thereto: But the time is well 
laid down; f02 it is Poſt mortem, intending to defraud: So of ncceſsi⸗ 
ty, it is to be intended, that the Converſion was Poſt mortem, And 
as to the Caſes cited, That the place of the Converſion ts mate- 
tial in this Action ; that is, becaule otherwiſe there cannot be 
any tryal, if no plate had been alledged: But as this caſe ts, 
being after Aerdia, it 1s not any Exception to ſtay the 5 udgment; 
although peradenture it might have been an Exception, it there 
had been a Oemurrer thereupon; koꝛ that is not in defauit of ſub⸗ 
ſtance, but tt is to the manner onely, Afterwards in this Term 
the Reco2d of the Caſe of Ruſſel and pratt, which was Killry, 
21 Eliz, Rot.410. in Banco Reginæ was bꝛought in and ſhown, And in 
that it was pꝛoved That an Action lies fo2 an Executo? fo2 a 
Converſion in the time of his Teſtatoꝛ, but nothing pꝛoved to2 
the dav. And it was ſatd by Anderſon, That the Lo2d Chief Juſtice, 
and Chief Baron were of his opinion; but further day was given 
till the next Term; and ik any of the parties died, Judgment 
ſhould he Tune pro nunc: And afterward, the nert Term it was ad⸗ 
judged accoꝛdingly fo? the Plaintiff, Nota. That in this caſe, it 
was reſolved, that thꝛee Executoꝛs banging this Action, and the 
one being an Infant, and they all ſued by Attoꝛney, that it was 
good, becauſe they all are but one perſon, and ſue in autre droit, 
and not in their own right: And it is not reaſonable, that one 02 
two ſhould ſue by Attoꝛney, and a third by Gardian o2 Prochine 
Amie. 


Walker verſus Collier, Hillarii, 36 Eliz, 
Kot. 906. or 306. 


T Reſpaß. Upon a ſpecial Uerdict the caſe was, That Land was 
* Deviſed to one fo2 life, Remainder to the ]Iaintiff, poytiig 
five and fo2ty ſhillings to John S. And it was found, that the Land 
was wo2th three pound per annum. The Tenant fo? Life died; and 
whether the Plaintiff had thereby a Fee, o2 foꝛ Life, was the que⸗ 
ſfion : And all the Court reſolved without any great Argument, 
That he ſhould have it in Fee, eſpecially when the money is not 
appointed to be annually paid. And Anderſon ſaid, That this woꝛd 
paying, made his eſtate Conditional; but the not finding whe- 
ther it was paid, is not material, no moꝛe is the finding of the 
value. TUherefo2e it was adjudged ut ſupra g2 the ]Ilaintitf, 


Chomley verſus Humble, Hillarii 35 Eliz, Rot. 2018. 


TReſpab. Upon Demurrer the Caſe was ſuch. A Feoffment was 
* madetotheuſe of one fo2 Life, Remainder to Henry Chomley 
in Tail, Remainder to another in Tail, Remainder over in Fee 
to the Lozd Chamberlain, Loꝛd Hunſden, with this Proviſo, That 
if any of them in Remainder in Tail, Go about to levy a Fine, 92 — 
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do auy act, whereby the uſcs limited ſhall not take effect acco2d- 
ing to the Limitation, 02 that there ſhall be any diſcontinuance , 
that then the eſtate ot him who to goeth about, thall ceaſe; as it 
he were naturally dead, and no otherwiſe. And whether this 
were a good Proviſo, and that the Eſtate ſhall ceaſe by ſuch an au 
done, was the qucſtion. And after Argument by the Serjeants 
on either ide, the Court delivered their optnton, that it was not 
good. Anderſon , At the Common Law Celtuy que uſe had nothing ; 
and an Eſtate of Inheritance at the Common Law cannot ceale ; 
and the Statute of Cſzs doth not help it: Fo2 the Statute can- 
not help any Uſe, where there is not any perſon who is ſeiſed to 
the uſe, Walmſley , The Proviſo, that it hall ceaſe, as if he were 
naturally dead, is void, and without ſence : Fo2 it he were dead, 
it ſhould deſcend to the ſon, and he ſhould be in, in: the per by the 
Father, and it ſhould come unto him quaſiby degrees and ſteps; 
but that cannot be when the Father is in eſſe and living: There: 
foze the woꝛds in the Proviſo to this purpole, are vos aki without 
any ſignification, and they are as if they never hab blen mentt- 
one d; and ſo it is an Eſtate-tail abſolute and without Condition: 
But in entry into Religion, the Land ſhall deſcend to the ſon ; 
fo2 the Law reputes him dead. But if an Ac of Parliament had 
been made ur ſupra , it ſhould be good enough, and ſhould make a 
Diſcent to the (on without death; but by conveyance there cannot 
any ſuch diſcent be made. And an Eſtate of Inheritance in Land, 
cannot be made to ceaſe by any convevance, without ſome other 
act doing. Beamond ad idem: An Eſtate in Tail cannot ceaſe at 
the Common Law, no moe cannot it in Uſe at this day fo2 it 
is as an Eſtate executed at the Common Lam and the iflue can: 
not have a formed on, living the Father, and that Feoſtees at this 
day ſhould be ſeiſed to his Ciſe is abſurd, TUherefoze, 4c. Sed 
Adjournatur, and not adjudged at that time: But afterwards in 
thenert Term adjudged, that the Proviſo was not good, and that 
the Jſſue could not have it fo2 the fozteiture. 1 Coke 86, 


Dyotto verſus Curredale. 


A Coop, Suppoſing that he was his Receiver at London to 
A render accompt. The Defendant ſaith, That he received 
it at Lirchfeld to deliver over to J. S. which he had delivered abſque 
hoc. That he was his Receiver at London, and it was there: 
upon demurred, and without Argument ad go the 2latn- 
tiff; fo2 the place of the Receipt is not Tr e; koꝛ the 
Receipt is not local, but tranſitoꝛy which matter my 
given in evidence in any place. But if the Traverſe had been 
abſque hoc, thathe received it in another manner, it had been well 
enough. TUherefoze it was adjudged ut ſupra. 


Ccc2 Howlet 
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Howlet verſue Osbourn, 


A The Caſe was, that one delivered ten pound to 
the Defendant to deliver to the Plaintiff; and the Defend: 
ant pꝛomiſed the O laintiſt to pay it unto him: And upon this the 
JIaintiff brought his Action, and ruled, That it lies not. But 
Walmſley ſaid, {f the Plaintiff had given a day fo2 the payment 
thereof, it had been a good conſideration. 


Eylet verſus Lane & Pers. 


Reſp:ſs. It was found by ſpecial Aerdicck, That the Land was 

denntable in Fee, oz in Tail by the Cuſtom ; and that this 
Land was demiſed in Tail by copy, and that the Coptholder 
ſuffered a Recovery in a Watt of Entry inthe Joſt with Uoucher 
over; and that ſuch Recoveries were not uſed there bekoꝛe: And 
whether this ſhould binde the Eſtate Tail oꝛ no, was the queſtion, 
And the Court upon motion thereof conceived , That it would be 
hard to warrant ſuch Recoveries, unleſs there be an eſpectal 
cuſtom to maintain it; and it is hard to maintain it, foꝛ a Tar: 
ranty cannot be annexed to ſuch an eſtate, Quere. But akter⸗ 
wards it was adjudged , That this — eing againſt the 
Tenant in Tail himſelf, was at the leaſt a Diſcontinuance, as it 
is of a Recovery againſt Tenant in Tail in poſſeſston at the 
Common Law: But whether it were a Bar tothe Intall, oꝛ not, 
they agreed not in opinion. But fo2 the cauſe of the Diſcontinu⸗ 
ance, Judgment was given fo2 the Oekendant. 


Price verſus Williams, 


Ebt as Executoꝛ to the Lady price upon an Obligation: The 

Condition was fo2 the payment annually of konte pound, 
during the life of the Lady at the Feaſt of St. Michael. andthe 
Annuntiation , 02 Within thirty days after every of the ſaid Feaſt, 
The Lady dies within the thirty days: Whether this ſhall dif- 
charge the E due at the ſaid Feaſt betoze her death. And 
the Court held, that it did, 


Termine 
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Termino Hillarii, 37 Eliz, in Camera Scaccarii 


Percy verſus Bardolf. 


Rror Upon a Judgment given in the Queens Bench: Debt (1) 
was bzought againſt Baron and Feine, fo2 the debt of the Feme. 

Apon an Obligation made by the Feme dum ſola fuit, upan Non eſt 

factum pleaded, and found fo2 the laintiff. Judgment was, That 

the Baron ſhall be in miſericordia, and that the Feme capiatur: And 

this being aſsigned fo2 Erroz, the Judgment was reverſed; fo2 it 

ſhould be capiantur fo2 both. 34 Hen. C. 23. 15 Edw. 4.2. 3 Edw, 4. 24. 

4 Edw.4. 25. 1 Hen. 7. 25. 9 H. 6. 9. 


Termino 


(2) 


— 
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Termino Paſchæ, 
Triceſsimo ſeptimo EL IZ ABEH A, 


in Banco Reginæ. 


Dudley verſus Kington, 


2A Ebt upon an Obligation. The Condition was, That 

tik the Plaintiff, had, poſſeſſed, and enjoyed the Ok. 
2 fice of Bedleſhip of the Court of Conſcience in 
London, That there, æc. The Defendant pleaded, 
DB, Quod habuit, gaviſus fuit & occupavit, &c. TUlhereupon they 
ZZY were at Jflue, and the Jury found that the Plaintit 
did ererciſe and occupy that office from the time of the Bond 
made, until that time: But whether it were an office de Jure, they 
knew not, Et ſi ſuper totam materiam videtur curiæ, that that fhould be 
ſaid to be an having, poſſeſsing, and enjoying of the office, they 
tound fo2 the Oefendant ; otherwiſe fo2 the Jalatntiff. And Harris 
Serjeant hereupon moved, That this Qerdicts fo2 the Plaintiff. 
Foꝛ this occupying of the office cannot be ſald to be an having, and 
enjoying thereof ; koꝛ a Deputy may ererciſe an office, yet he hath 
not any office, as 39H. 6. 18; and to that opinion Gawdy inclined. 
Fo? it ought to be an having in intereſt, and not onely an occupati⸗ 
on which ſhall make a perkoꝛmance of theCondition: But Popham, 
Fenner, and Clench, e contra, Foꝛ Fennerſatd, there was a diverſity 
betwirt an office in verity, and an office in reputation onely; fo? 
an office in reputation which is not revera , one cannot have any 
other poſſeſsion then by the — thereof; andthe occupy: 
ing thereof, is all the enjoying which may de of it: Fo2 it is not 
an otfice in intereſt, but onely in the name and uſe thereof. And 
therefo2e there cannot be any intereſt thereof but by the uſing it 
as to have the office of Warſhat o2 Cryer betoꝛe the Juſtices of 
Alsize, 02 the like. TUherefoze, #c. And afterwards Judgment 
was given accoꝛdingly foꝛ the Defendant, 


Cirland ver ſus Sharpe. 


12 Upon Demurrer the caſe was, That one infeoffed his 
two ſons to the uſe of himſelf fo2 lite, and after to the uſe of 
them and their heirs, Ad ultimam voluntatem ſuam per implendam. And 
afterwards deviſed it to Sharpe, the Defendant fn Fee; and whe⸗ 
ther Sharpe ſhall hereby have the Land, o2 not, was the queſtion. 
Gawdy conceived, That he ſhould not; koꝛ an Tſe camnot be limit: 
ed upon an Uſe.Then when he limits it to the Uſe of his two ſons, 
and their heirs, he cannot afterwards limit it to the Uſes of his 
{laſt will. But the woꝛds Ad performandum ultimam voluntatem, as to 


limit 


— 
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limit any Ciſcs thereby, are void webs ; and to that opinion 
Clench agreed, Blut Fenner doubted thereof; wherefo2e it was ad⸗ 
iourned. 


Thynn verſus Chomley, Trin. 36 Eliz, Rot. 842. 


bt. And declares, That he let certain Land to Agar fo2 one 
and twenty years, rendung annually at the Temple Church, 
London, Thirty pound at Michaelmas, aud the Annuntiation, Et fi con- 
tingat, Chat the laid Rent ſhould be behinde, and not patd at the 
days, æc. That then the ſald Agar, his Executoꝛs and Afsigns, 
ſhould fozfeit nomine panz thꝛee thillings four pence (02 every day 
which ſhould incur after ſuch defatiit, until the ſald Rent and Ar- 
rearages ſhould be paid. That afterward upon 28 February, 32 Eliz. 
the ſaid Ager granted his eſtate to the Oefendant ; and that after 
tye grant at Michaelmas, Anno 33 Eliz. the Rent was arrear, and not 
paid, and it was in arrear fo2 five hundꝛed ſeventy ſir days atter. 
And that at another Rent day it was in arrear, and not paid, and 
remained in arrear fo2 twelve days. Cherefozehe had to2feited, 
tc. Ilhereupon he demanded thꝛee hundꝛed pound ſirteen ſhillings 
and eight peiice, Che Dekendant thereupon pleaded Nil debet, and 
it was found againſt him; and it was now moved in Arreſt of 
Judgment, that this Action lies not againſt the Alsignee; fo2 this 
—— is meerly founded upon the Contract, weich is in pavity 
etwirt the Leſſo2 and Leſſee, and it runs not with the Land, 
But Gawdy and Clench held that it well tay, fo the Land is charged 
therewith, and the A(sigaee f02 his own time ſhall be chargeable, 
But Fenner held e contra, foꝛ the penalty is quaſi collateral. Fenner 
alſo moved, That the Declaration was not good; fo2heis not 
entitulen to the penalty, unlefs the Kent be demanded, no moꝛe 
then he ſhould be to the foxfeiture of a Leale fo2 non payment. 
Gawdy, it is not alike ; fo2 the Condition which goes in Defea- 
ſance of an Eſtate, ſhall be taken ſtrictly; but the penalty is in 
nature of the Rent. And as he ſhall have the Kent it ſelf without 
demand, ſo he ſhall have the penalty. And to that opinion Clench 
agreed, Popham abſente. TUheref02e it was adjourned, 


Goodale verſus Wyet, Hil, 37 Eliz, Rot. 805. 


Jectione firmæ fo2 Lands in Alisbury: Upon a ſpecial UerDict the 
caſe was, That Sir John Packingron by Oeed indented, inkeotked 
of thole Lands one Woodüff upon condition, That if he paid to 
the Heirs, Erecutoꝛs, oꝛ Adminiſtratozs of Woodliff one hundzed 
marks within a pear after his death; that then Charta prædicta & 
ſeiſin1 ſuperinde deliberata foret vacua & nullius effectus. Woodliff Thfeoffs 


J. S thereof, and dies, and within a year after his death, Str John 


packington ugttees with the heir of Woodliff fo2 thirty and two pounds 
to be paid in ſatisfaction of the hundꝛed marks, INevertheleſs at 
the day he pald unto him the one hundꝛed marks upon his pꝛomi ſe 
bekoꝛe hand, to redeliver aff unto him but the two and thirty pound, 
and the heir then retoꝛned back unto him all but the two and thirty 
pound: And hereupon Sir John Packingron entered upon J. 8. who 
entered, and let it to the Plaintiff, Popham ; although the one 
hundꝛed marks were intirely paid, and ſo the Condition _ =_ 
oune 


(4) 
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fo2medinwozds, yet circumſtance will make it to be no payment 


no2 perfo2mance in Law. Foz payments ought to be plain and 
true: But here there is not any true payment of moꝛe then thir: 
ty and two pound, to2of the reiidue there was not any payment; 
foꝛ he that paid it, may thereof have an Accompt agatiſt him wt'o 
recetvedit ; Anditis as no payment, but quaſi a Receipt to render 
an Accompt : And to that opinion Gawdy ſeemed ta agree, Gzwdy 
alſo held, that the money ought to have been paid here to the qr. 
ſignee; toꝛ he is the party, who is to have the lols, and theretuze 
he oughr to have the payment: And although he be not named, 
it is notmaterial; and to2 that purpole, Vide 6 Rich. 2. Quid jurisc lamat. 
Tuberetoꝛe they adviſed the Jury to finde this matter ſpecratiy, 
and ſo they did; Quere temen de ceo. Perkins 148. And after Argument 
it was adzdged acco2dingiy to2 the Plaintiff, fo2 the reaton be⸗ 
fore ſpecified. Note, That afterwards a Tat of Erro2 was 
bought upon this Judgment, and the Erro2 wes aſsigned in 
point of Law; and affirmed , That they were good wo2os of a 
Condition; and that this payment being Covenous, was no per: 
fozmance, 5 Co. gs. b. 


Hill verſus Prideaux. 


Reſpaßs. F02 that he chaſed his Cattle In tantum ita quod per fugati- 
TIP interierunt. The Dekendant pleads, That the place — 2 
cc. is holden of him by ſuch ſervices, and he diſtrained thoſe 
Beaſts, and impounded them in a Pound overt; and that they died 
there De fame in Default of the Jlaintiff, the which is the ſame 

reſpaſs. And it was n demurred, and without Argu⸗ 
ment adjudged fo? the Plaintiff; foꝛ when the Plaintiff alledged, 
that in tantum effugavit, quod per effugationem interierunt ; ànd E pl eads, 
Quod fame interierunt, that is not any Plea without a Traverſe, 
Quod per effugationem non interierunt. 


Jinkinſon verſus Mayne. 


Action foꝛ theſe woꝛds, The Plaintiff deſerved to fiave his Ears nailed to 
thePillory. AdjuDged that the Action lies. | 


Smith verſus Vangar Colgay. 


1 Reſpaſs by an Adminiſtrato2, De bonis aſportatis in vita inteſtati. After 
Clerdict it was moved in Arreſt of Judgment, That this Acti- 
on is not given by the Statute of 4 Edw. z. but ruled without Ar- 
gument, That the Action lay bythe Equity of the Statute ; fo? it 
is in equal miſchief. 14 H.7. 13. Accord. 


Earl of Pembroke verſus Sir Henry Berkley, 
Paſc. 36 Eliz. Rot. 351, 


12 A Ction uponthe Caſe, fo2 diſturbing him to execute his Office; 
| and upon 


emurrer the caſe was, That the Earl of Pembroke 
was ſeiled in Fee of the Manno? of Froomſwood in the County 


— 
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of Somerſet, with the cuſtody ofthe F o22eſt of Fromeſwood thereto ap. 
pertaining (the Fo2reſt veing Lye 44ucens) he granted by anden 
ture to Sir Maurice Berkley, j-ather ta the Hetendant; aud to the 
Deirs males ot his body, the otace ot the Letvetenantſhip ur 
the Foꝛreſt, and the cuſtody ot a walk within the laid Forreſt called 
Stavordale walk, with all Fees thereto appertatning. Provided, and 
the ſaid Maurice Berkley doth covenant, promiſe and grant for him, his heirs, 
&c. That the ſaid Earl, &c, ſhall have the command of the game there, Provided 
alſo, and the ſ11d M. B. doth further covenant, not to fell or cut any wood, but 
tor neceſſary Browſe , &c. Sit Maurice Berkley Dies, and afterwards 
Sir Henry Berkley being his Yeire, enters and cuts down four 
Oakes, whercupon the Earl claimed it fo2 the condition bꝛoken. 
And whether it were a condition, 92 but a Covenant, and whether 
it were bꝛoke n, and it the eſtate of Sir Henry Berkley by thts Add 
done be determined and foꝛfeited, were the queſtions. Tanfield and 
Arkinſon argued that it was but a Covenant, and not a condition; 
Fo2 the wo2ds are all the woꝛds of the Leſſoz, and there is not 
any reſtraint impoſed by the Leſſoꝛ; and being conjoyned by the 
Leiſee with the Covenant, are onely ofthenature ot a Covenant, 
and not conditional. But if it had been provided alwaies, and it is co- 
venanted, Kc. there peradventure it might have been a con- 
dition; fo2 they be the wo2ds as well ofthe Leflo2 as of the Leſſee. 
and in pꝛoot thereof relied upon 28 H.8. 6. and 13. 3. & 4. Phil. & Mar. 
150. Gravenors Caſe. 5 Elz. 222 and 318. That the woꝛd proviſo being 
coupled with a Covenant, and being ſpoken by the Leſſee onlr, dg 
not amount to a Condition, but to a Covenant only. But paſch. 3 ;. 
Eliz. rot, 709. in the Common Bench, betwixt Symſon and Torterell, 
where a proviſo was , And it is Covenanted and granted that the Leſſee 
ſhall not aſſign his term, it was adjudged to be a condition fo2 the 
reaſons beto2e ; and here be not any wozds which ſhew the intent 
of the parties to make the eſtate conditional ; but rather e contra. 
Fo2 the firſt clearly is not any condition, but a Covenant only. 
And of the ſame nature is the ſecond, foꝛ that is provided alſo, &c. 
which is in the ſame manneg and aithough the woꝛds in the In⸗ 
denture are quaſi the woꝛds or both, yet are they pꝛoperlythe woꝛds 
of him who [peaks them. Coke the Queens Attoznp, and Williams 
Serjeant, e contra. Foz this pꝛoviſo ſounds as a condition, be⸗ 
cauſe itſtands ſubſtantive; ànd it is to reſtrain the doing ofa thing: 
And it is alſo a Covenant fo2 the bꝛeach whereof damages ſhall 
be recovered, but admit it were not a condition, pet the cutting 
down of the Trees was a foꝛteiture ot his office, by a condition in 
Law annered thereto, whereof the Earl ſhall take advantage, 
and not the Queen, as 39 H.6. is, Gawdy, this proviſo here is 
not any condition; fo2 a proviſo of it ſelfin a Need which hath not 
any perfect ſentence annexed thereto, is neither a Condition no?2 
a Covenant. Foꝛthe concluſion thereof ſhews how it (ould be 
taken, but this is marked here with the wozds of a Covenant 
lo that the woꝛds which make it to have any perfect ſence reſt 
only in Covenant; fo2 if it ſhould be taken by it ſelf, it hath 
not any meaning, and then it cannot make it a condition; the 
words alſo ipoken by the Leſſee only, ſhall never make a con: 
dition; and to that opinion Clench agreed; popham & Fenner e 
contra; fa the proviſo here hath a perfect concluſion, fo2 the woꝛds 
that the Leſſee ſhall not fell Trees, refer to the proviſo and to 

the Covenant; ſo it ſounds as well to the Condition as to the 

Odd Covenant; 


(9) 
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Covenant; and it ſhall be as if there had been ſeveral ſentences; 
and there is not any vifterence betwirt this and the Caſe ot 
Sympſon and Tytterell befo2e recited. And Popham ſald, that if there 
were not here a Condition in fair, the Defendant had fozferted 
his eſtate by a Condition in Law annexed thereto; and that fo; 
teiture is to the Plaintiff, Foꝛ it is a Condition annered, that he 
ſhall pzeſerve the Same; and when he deſtroyes that which is 
fo2 the pꝛelervatian of them, he thereby tzeaks the Condition 
in Law; and although the Woodward may by his Office cut down 
Trees and not be puntſhev, yet the Law ſhall puniſh a keeper 
who offends therein. And as to that which hath been laid, that if 
it de a fozfeiture, it ſhall be to the Queen, at the entire office, that 
is not ſo; fo2 there is a difterence when a man hath an office, and 
grants the intire office ta another fo? lite , and the Grantee 
bzeakes a Condition in Law, the intire vifice is fo2feitev. But 
ik a man hath another Inkerioꝛ office derived aut of his office, but 
not any part of the puncipal office, but appertaining thereto, 
und in his guift, the tozfeitiire of rhe Inkerioz office 1s given 
to che granto?, and it ſhall not be a rozteiture of both oftices, which 
is the reaſon ofthe Cale, 39H. G. ot the Cale of the Duke of Norff, 
Gawdy, J do not remember any book, that the cutting down of 
Trees is a fozfeiture of the oftice of a Darker; fo2 the condition 
anne red to his office, is but to preſerve the Deer, and therefoze 
5 Ed. 4. if a ſtranger kills the Deer, it is a foꝛfeiture of his office : 
but clearly it is not ſo it a Stranger cut down the Trees; and as 
this Cale is, it doth not appear to be any fozfeiture, fo2 although 
the Defendant hath cut down tour Trees, pet it appears not but 
that there is ſufficient left fo: Bꝛowle and ſhade fo2 the Deer, 
and foꝛ covert fo2 them;wheretoze,tc. Adjournatur. And afterwards 
upon conference amonaſt ail the Juſtices of England, it was 
held by the greater part of them, to bea Condition, and adjudgen 
accoꝛdingly. 2 Co, 71, poſtea Paſch, 39. pl. 17. 


Portman verſus W ills. 


Jectione firmæ, Upon a ſpecial verdict it was found, That the 
Biſhop of Wincheſt. 26 H. 8, let that Land to Robert Hill fo2 99 
years. That Robert Hill 1554, being poſſeſſed of that Leaſe made 
his will, and thereby deviſed divers legacies of Plate and other 
g00ds to others; And afterwarvs therein deviſed All the reſidue 
of my goods, my debts and legacies paid unto Margaret my Wife, whom J 
make my ſole Executrix, to ſee my Will performed; and I make Henry Portman 
my Overſeer. Robert dies, the Feme enters generally, and deviſeth 
that Term to James Hill, and dieth befoze the debts paid. James 
enters bythe Executoꝛs aſſent, and was a ſuito2 to the Biſhop of 
Wincheſter, that he might ſurrender it to the uſe of Symms and his 
Heirs, who agreed thereto ; afterwards James Hill in the Court of 
the Yanno? of Taunton ( whereof this Land was parcell ) ſurren- 
dꝛed it to the Steward there, to the uſe of Symms and his Heirs 
in — ; and afterwards the Biſhopagreed to that ſurrender, 
and let that Land to the Plaintiff, and the Defendant (as a ſer- 
vant to symms) entred; Et fi ſuper totam materiam. The firſt point 
moved was, whether by the deviſe ol Omnia bona, this Leaſe fo: 
years did paſs ; fo2 it was moved that it was intended only of 
chattels perionall, but not of reall, and in p2oof thereof 4 Ed. 


grant. 
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grants 51, Was cited, where by the grant of Omnia bona, Leaſes da 
not pats. Blit Catalla compꝛehe nds as well real as perionai, as n- 
ford 45. and the Law regards this diverſittie berwert them, koz 
the Wt of feri f cis and other CCluts mention Bona & Catalla; 
which they would not do, it Bona cumpꝛehended both. Secondly, 
when the keme entred generally, whether ſhe ſhall be faid to ve 
mas Legato2y 02 as Crecutrix; fo2 it ſhe took it as Executrix, 
her devine thereotls vor, Thirdly, whether this lurrender into 
the hands of the Steward, to the uſe, #c. and the Leſlo2 agree⸗ 
ing thereto, be a good ſurrender to extingiiſh the term, although 
it ve a void {imitation of the uſe. G:wdy by the grant of Omnia 
bona mobil; & immobilia, Leatrs to2 years paſs: lo likewiſe it is of 
the grant of Omnia bona in general, and 39H 6. 35. Is that a man 
had a Rent fo2 ycars, and granted omnia bona ſua; andit was held 
that this rent paſſed, and 7H. 4.1s, that an Erecuto2 ſhall have 
an E jectione firmæ by the equity ot the Statute of 4 Ed 3. de bonis aſpor- 
titis, &c. Do the Law accounts of them as goods, But Popham and 
Clznch held, thut 4 Ed. 6. is Law in this point, that by the grant of 
Omnia bona leũleg paſs not; but they concei ved that in Tlilts, they 
may well paſs. Fo2 it is a Legacy whereof the Civilians are Judges, 
and they hold that bona compꝛehends all chattels : and we in this 
point ought to judge accoꝛding to their Law, Fo? the ſecond point, 
Gawdy and Popham held, that the ought to have made her election 
befoze ſhe had it as Legatozie, eſpecially as this Caſe is, it 
being given by the name of the Reſidue. So as ſhe ought to have 
ſhown that there was ſufficient to ſatisfie alldebts and Legacies, 
over and beſides that Leaſe, and that ſhe would have it by the 
name ofthe Reſidue. and it is here found that ſhe died befoze all the 
Debts of the deviſo2 were paid, ſo as ſhe cannot have it as the 
Reſidue Until! they be paid oꝛ (atisfied. Fo2 the third point, of the 
ſurrender they ſaid little thereto, Gawdy only conceived that it 
was not any ſurrender ; fo2 it was never intended to ſurrender to 
extinguiſh it, but to grant it to an uſe, which if it takes not effec, 
it is void to all ptirpotes to make aſurrender, Et Adjournatur, 


May verſus Alvares. 


A SSumpſit, and declares, whereas the Defendant was poſſeſſed 
/ k dediverſis bonis of the Plaintiff, that the Defendant in con⸗ 
ſideration the Dlaintiſt would fozbear the goods, pꝛomiſed to de- 
liver them within ſix months, and alledgeth in facto that he fozbare 
them:to2 ſix months, and that the Defendant had not yet delivered 
them upon non aſſumpſit, pleaded and tound fo2 the Plaintiff, it was 
maved in arreſt ot Juogment. Firſt, that there was not any con- 
ſideration, fo2 it is that he ſhould foꝛbear, and he doth not ſhew 
foꝛ what time, which is not any conſideration; to2ſo he might fo2- 
bear but fo2 a quarter of an hotire, and although it be alſedged, 
that he fo2bare to2 ſix moneths, Chat helps not the conſidera- 
tion alledged, Secondly; he doth not ſhew what goods they 
were, and fo incertatn: But the Court held it tobe well enough 
notwithſtanding theſe exceptions, fo2 as to the firſt, it is a ſutfi- 
cient conſideration, that he $02bear, and he ought to ſhow fo2 what 
time he to2bare it: and when the Oetendant ſaith,that he would de 
liver them within ſir monethes, therein is implied, that the other 
ſhould foꝛbare them foꝛ ſix months, and therefo2e it is ſufficiently 
ſhown that he fozbare them 55 months.Secondly.there need not 

any 
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Barton verſus Lever & Browulowe, who were Recovereis tor 
Sir Rich, Shutleworth, Paſch, 23 Eliz, 1ot. 396. 


[7 Rror, The Cate was. that R. Baron tc nant in taile levied, an er⸗ 
roneous Fine in Seprimo Elizab. anv atterwards upon tht decimo 
Martij, undecimo Elizab. (which was the firir week in Lend) a Cut 
of entry was bꝛought agaizilt the Coliiice , returnabic che Lung 
quart: ſeptimani quadrage ſſimæ proxim. futur. Et in die Lunæ quarta leptimana 
quadrageſlima Ut The taliz Lent, the Conmee äpprarto and 
nouchev R. B. who cutrrolntothe wärranty and vouched over, ano 
[8 & cecöbery was luce ren: R. B. dies, the iuue in tape bungs crro? 
to reberit rr Fine; and this recovery Was pieadeoin Burr; any 
it, was thercußon demurrrd. Arkinſon ar gued tor the Detendant, 
that it was a good Bux to the Wnt of Crroz. Che firſt aueltton 
was whether this entry into warramp. and lo a voucher over, uud 
[0 a recavery hau, be a Bar to the lüue in tatle to have a Ant of 
Erraꝛ of the Fme; and he held that ir was, Foz by entring into 
Warranty generally a man ſhall tole all Rights aud all 4dgtons 
Which he hath ta the Land, ail Rents, all Conditions, and every 
other benennt which he may have thereto , und toz that purpoie 
2 Ed, 2. voucher 208. and 7 Ed. 2, voucher, That a rent is gone by a 
general. entry into warranty. So 3 Ed. 3. 51. 5 Ed. 3. 11. that a 
Condition is gone; ſo 50 Ed. 3. that his anion is gone although he 


would ſave it by p2oteiration ; and 13 aſliſe plea, that a Baron by hig 


entry into warranty with his Feme ſhall lole hi8 own Scion, 19 Hs, 
ya * n the Clzit of Erroꝛ is gone. 
And although it were faid that this {Ut of Crro2 ts but onip an 
examination of the Kecozd, which is not gone by the entry into 
Warranty; that is not lo, to by his entry into the warranty, his 
Title to have reſtitutian is gone; and it he ſhould reverle that 
Fine, he is to have reſfitticion; fo by conlequence the Land is de⸗ 
manded, which is gone by tis entry into warranty and voucher o⸗ 
ver. Secondly, whether this recovery were good, oz but votdavic 02 
meerly void, which reſted only whether theſe woꝛds proxim futur ſhall 
refer to the Lent after following:toꝛ if ſo, hert is a recovery tuſlexed 
beto2e the return of the Tl2it ; and he held that it ſhould reter to 
die, Lunæ in quarta ſeptimana {11 the {ame Lent, and ſhall not refer to 
quid ag eſſimæ although it were laſt mentioned. F62 Relacio ſhall not 
be 2d proximum antecedents in at{ Caſes: and in pꝛoot᷑ thereof vouched, 
22 Ed. 3. and 28 H. 8. Boulds Cale was citeb tu that purpoſe. 
Hutton econtra, tu the firſt, he conceived it is not any Barr, becauſe 
by the Fine he had neither jus in re nec ad. rem, and then this intended 
recompence cannot go to tius titie in tatle which he had not; and 
rothis Tt of Erroꝛ the iſſue in tatle is entituled: and is not 
ta he barred ty any Act of his Ancefio2e. Ind therefoze 2. and z. 
Lizab 188, Dyer, Tenant in tail? reieaſeth Erro2s , and after is 
barred in a int of Crro2, it ſhall not bind the Iſſue in Tale. 
r.N.B 108. Tenant in Taile bꝛings an Attaint, and isnonſuted, 
vet the ue ſhall have the attaint , and here he hath not any 
right to the Land by the Fine levied with Joctamations, wherc: 
kote he cannot have any recompence in value to bar it; and there: 

| ſo2e 


——_— 


— — — 


ELIZABETH, in Banco Reginck. 


— 


— 


389 


— — — — —— — — _ 


toze 25 Elz. it was abjlidged in the £620 Norris Caſe agatait 
Braybroch, that where Cenant in Calle was remathber over in 
Tate ts Lionel Norris, he Cenant in Cant WHEreD an erroneous 
recovery, died without ut, TLionc im LENTINVET was attaunted gt 
Crean, ard all his Lands, 1600S, Sons to Land, were given 
by Parliament to the Queen, and atterwärds he was reuozen 
in blood. Chis titie ta Have a (tut ot Crro2 was not thereby 
Given to ihr zaueen, Foz it was not an Sctlon noꝛ Right to the 
Land, but a caule to exannne the Recozd; wheretoze, cc. As to 
the tecond, he cunceiwed that of necetsity futur“ ought to refer to 
qu drage ſſima, dnb not to quirta ſeptimana, und theretoe there is an 
b A, nr taut in the Aut, any it is meeriy vod, ko it 1Sluftered 
by them who have not any day in Courtztoz they come mand luſter 
this retovery a year beto2e the Tint is returnable; fo2 the Int 
bears Telt in prima ſeptimana quodrageſlimz, and it is returnable, Die 
Lunæ qu urti ſeptimana quedrage ſſimæ proxime futur which woꝛds of ne- 
ceſsit y ought to refer to quidrageſſima, and not to Die Lunæ, no2 to 
quart i ſeptimana Fo the tuie 18 2d proximum Antecedens fiat relatio, and 
u. Þ200t thereof retiev upon 4 Ed. 3. 3. 16 Ed. 3. B. R. 65 2. 5. Eliz. 
224. d 23 Eliz. 376. wherefs:e this recovery is erroneous fo2 this 
üpparent lauit in the reco2D, and io no bar of the Wait of Erto?, 
Bur atrerwards the whole Court reſolved fo? the Dekendant in 
both points, Foz to the firſt, when Tenant in Taile levies an 
erroneous Fine, be hath yer a right in the Land, which by his 
entry into the warranty , and receiving thereby an intended re- 
compeiice in value 1s barred. Foz although Tenant in Taile 
canivt by deed releale Erro2s tobarrthe iſſueinTaile; fo as he 
18 entituled to the Land, lo he is to the Thit of Exxoꝛ, which 
Tenant in tatie cannot releaſe noꝛ extingiuiſh no moꝛe then he can 
give the Land yet as by Fine oꝛ recovery, he may bar the Tayle 
it ſelf; ſo may he bar the Wat of Exroꝛ, and here when he enters 
into the warranty, and vouches over, and hath recompence, he 
Is in vy his warranty or all eſtates; and the recompence in value is 
a {Ufficicur barr fo2 ali eſtates and rights; and as that ſhall be 
a barr ſoꝛ the Tenant himtelf, ſo thall it barr his action alſo, 
and give away all his right ta the Land. And ta the ſecond mat⸗ 
ter they held that this recovery is not void, noz erroneous. Foz 
theſe wozus proxim. futur* ſhall not be referred to qu idregeſſima, but 
to Die Lunæ quarta ſeptimana. F02 theſe words proxim' tutur* being 
wutten in a ſhoꝛt hand, are indifferent to which they ſhall be re- 
ferred, and it it be conſtrued proxima furura then it agrees well with 
quarra ſeptimana, and if it be proximo futuro, then it agrees well with 
Die Lunæ. So in theie two lences it map de conſtrued, that the 
recovery ſhall be good : but if it be proxime futuræ, then that 

refcrrs to quadrageſſimæ; and the recovery is vord, to? that it was 
a Judgment upon the voucyer ; and a recovery in value betoze the 

Cit was returned, which camar be: we muſt then conſtrue 

it in ſuch a maner, ut res megis v legt quam pereit; ana denen to 

bath their intendment: andaccoving to what ſeemeth moſt likely. 

Fo? it is not to be ſuppoſed that either the I)laintiff oꝛ Court in⸗ 

tended, that the Tut which was led fo2 his benefit, ſhould be 

made reteurnable a year atter, the pꝛeſidents alſo have been there 

Uirweg, whereof divers of them are in this manner, whereunto 

regard ought to be had, that they be not conftruedto be void + erro⸗ 

neous, when by any conſtruction they may be made goon, Where: 
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fore, fo2theſe reaſons in Mich, 37. and 38 Eliz. they all delivered 


their opintons abſolutely fo2 the Oetendant. And Popham fart 
he would have the Audito2s and Students to oblerve theſe points 
agreed by the Court: Firſt, that a recovery had attcr an errone- 
ous Fine, ſhall bar the Tfſue in Taile, trom having a Wt of 
Erroꝛ to reverſe that Fine, Secondly, that a recovery although 
erroneous ſhatl bar alſo a Cut of Erro2 ofthe Fine untilt it ve 
reverſed. Thirdly, that a recovery which is vold, is not any 
Barr. Fourthly, that the recovery here 1s not vord ito? errone- 
ous, becauſe the Clit ſhall be intended retuznable the ſame 
Lent; wherefo2e, cc. But there never was any Judgment entred 
in this Taſe, becauſe the parties were Moves to campound. 

| Pearce verſus Bacon, 


AW upon the Caſe foꝛ diſiucbing him in uſing his Common. 
' A And wyere uit 'tum tur, &c. infra minerium prædictum. Chui every 
Copypholder within the Pannoz ſhouid have Common in luch a 
walle of the Loꝛds, tog two Sheep fo? every Acre of aravie Land. 
Aud that the Orrendulit being Loꝛd there, had digged holes and 
hurroughs therein toꝛ Comes; and lo had diſturved him of hes 
Common. After not glitity pleaded and found to2 the Piaintitt, 
It was alledged in arreit of Judgment, that this pꝛeicription to? 
a Coppholder againſt his Lo2d is not atlowable, Foz every ppe⸗ 
ſcription by a Coppholder to have Common, ought to be ryat 
the Lo2d hath had to2 him and his Tenants, Ec. io ye cannot pre- 
ſcri be in this manner. But all the Court reſolved that the pze⸗ 
ſcription was good. Fo2 there is difference; where he pꝛeſcribes a⸗ 
— a ſtranger, there he ought to aledg the pzſcription in theLo2d. 

ut where he p2eſcribes againſt the Loꝛd himſelt, he ought to alledg 
it by way of uiage although in ancient time, they were accounted 
only but as Tenants at will, 4 ſo might not p2eſcribe againſt their 
Loꝛd: yet now they be accounted in an higher regard; and as well 
as they may pꝛelcribe fo2 their eſtate in the Land.it ſelf againſt the 
Lo2d; ſo may they do fo2 collateral things fo2 the bencfit of 
their eſtates, as common, tc. wherefoze it was afterwards ad- 
judged accoꝛdingly foꝛ the Plaintiff, V. 4, Co. 3 1. b. 

At kinſo n verſus At kinſon. 


Etinue ot goods. The plaintiff had Judgment, and after the year 
L the Plaĩntiſt we a ſcire facas to have erecution;the Detenvant 
pleaded that upon a watt of diſtringas awarded to the Sheriſt upon 
that Judgment, he delivered luch goods ta the Sheriff; and fo? 
the reſidue that they were appziſed at ſo much by an inquiſition 
taken by the Sheriff, and that he delivered the money to the 
Sheriff, but he doth not aver this matter to be returned by the 
Shcriff ; and hereupon exception was taken, that this was not 
a lea to extoꝛt execution upon ſuch a ſurmiſe; and of that opinion 
at the firſt was Popham chief Juſtice: fo2 then by ſuch a feined plea, 
any one who hath Judgment to recover a Debt, ſhall never have 
erecution.But Gawdy held that he very well may plead it, foꝛ other- 
wiſe the Defendant ſhould be p2ejudiced; fo2 he might have 20 fe. 
veral executions ſerved againſt him upon one Judgment; and he 
ſhould be put to his remedy againſt the Sheriff ouly, who perad- 
venture is not woꝛth it; and 1t is a leſſer miſchief to info2ce the 


JAlaintiff, if bis plea be true, to take his dation fo? it againſt the 
| Sheriff, 
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Sheriff ; and if it be not true, to take iſſue thereupon : afterward 
it being moved again, all the Court was of that opinion, where- 
upon he took iſſue accoꝛdingly, vide, 44 Ed. 3. 18. 20H. 6.24. 21H. 6. 
5, 19 Ed. 3, Scire facias 120. dn afterwards iſſue being joyned, the 
jury found fo2 the Jolatntlitthat rhe goods were not deitvered,but 
nothing concerning the payment; and it was held fo? that caule to 
be an iſi Tryal ; ano that the Plaintiff could not have zudgment 
fo2 that which was found, vut that he ought to try it de novo. 
Clun verſus Peaſe & Turner, Mich. 36 & 37 Eliz, rot, 1817, 


TReſpab, It was found by ſpecial verdic, that the place where is 
parcell of the Manno? of Brettenhall in Eſſex; and Copihold Land 
demiſable in Fee, in taile oꝛ fog lite; and that one Henry Smith was 
a Copyholder thereof in tatle, the remainder to Edward Smith in 
tatle; and tluffcred a recovery with Common voucher in a plaint 
in nature ofa CUut of entry, in the Court ofthe Mannoꝛ (and that 
under it the Plaintitf claimed) and that afterwards he died with⸗ 
out iſſue; and that the Defendant in right of Smich entred : And 
further they found, Quod nulla ſir conſuetudo pro communibus recuperatio- 
nibus ante uſirat within the (aid anno, Et ſi. &c. Warberton fo2 the De. 
fendant ; Jt is firit found expzeſly,that it is an eſtate tatle And then 
it is not barred by this recovery, Firſt a warranty cannot be an 
aered to a Copyhold: foꝛ he to whoſe uſe the ſurrender is made, 
is in by the Loꝛd: and he who would have a warranty; ought ofne- 
ceſsity to be in by the party. Secondly, A warranty is at the 
Common Law, and the eſtate in the Land is by Coppp and 
Cuſtome; and therefo2e the Tlarranty cannot be annexed there- 
to, Fo thoſe eſtates be created, and they be Demeſnes, and to be 
defeated by the Cuſtome of the Yanno2 ; and therefoze — 
ſhall not be a Tenancy in Dower, no? by the courteſie of them 
without an eſpectal Cuſtome.Then without a warranty there can- 
not be any voucher no2 recovery in value; and without a recovery 
in value there cannot be any bar to the iſſue in taile; wherekaze, 
c. Clanvill held that it ſhould bind, Tits of entry are allowa- 
ble, be they with Title, oꝛ without Title ; and there be ancient 
pꝛeſidents, that there have been recoveries there in nature of 
real actions and receipts, and other courſes as at the Common 
Law. And the Lond Keeper who now is, about Twenty ſir years 
ſince purchaſed a Copyhold within the Danno? of Caſtohury in the 
N of Hert. which was entaled, and upon great advice he 
was to have a recovery. And whekeas it was ſaid that warranty 
cannot be annexed, true it is it cannot be annered at t he time of 
the ſurrender, but it well may be by a releaſe o2 confirmation 
afterwards, and admitting it could not be, yet none could coun⸗ 
terplead it but the vouchee; and if he enters willingly into the 
warranty, that ſhall bind him when the recovery is had; and if it 
be not good to bind in perpetuum, vet clearly it is a diſcontinuance, 
wherefoze , cc. But all the Juſfices held that this recovery (ſhould 
not bind the iſſue in Taile; fo2 it ſhall not bind but upon an er- 
ectancie ofa recovery in value, which is the reaſon that it binds 
0 Land at the Common Law; and here he cannot have any 
Land in value , fo2 he cannot have any Land at the Com- 
mon Law; and he cannot have cuſtomary Land; fo2 if it 
ſhould be ſo conveyed, the Lom thereby ſhould loſe his Fine, 
and one ſhould hold his Land as a Copyholder ar — 
m e, 
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mittance oꝛ grant from the Loꝛd, uhich is contrary to the nature 


of Capyhold; and contrary to the pꝛeicription, which is to hold 


by Copy, cc. Bult it is a diſcontinuance clearly, which cannot be 
vefeated by entrie; wherefo2e they gave day to ipeak to that point. 
But afterwards it was aduoged tv? the Jolaintift ; but quere whc⸗ 
ther upon the pzuncipall matter 02 not. v. Hill, 37. placito 16, 


Brown verſus Foſter, Mich, 36 & 37 Eliz, rot, 2892, 


R Eplevin, The Ociendant avowes fo: Dammage Feaſant ; the 
JAaintiff makes Citie as Coppholder, and ſhows that 
within the Manno of A. Tine, whereor, cc. Tallis he bebatur & habetur 
conſuetudo, that any Copyhoider obthe Mannoꝛ may turrender in 
any place within the Hanno, into the hands ot two of the Copy- 
hold Cenants, kc. And that there is another Cuſtome, that if 
any lurrender to the ule ot another, without erpꝛelsung any eſtate, 
that the Loꝛd may grant it in Fee to him to whoie ule the lur⸗ 
render was made. And the Pſaintiti by Copie (granted in this 
Manno) made his clum and the Oefendanr thereupon de. 
murred. Bur note that the Detendant in his avowry claimed by 
Copy granted by rhe Steward of the Manno, but he doth not 
exp2ets the Stewards name. Willizms to2 the Oefendant moved 
Firſt, That the firſt cuſtome is not well pleaded, to? it is pleaded 
by uſage and Cuſtome: But he voth nst plead that ever it was 
put in ure in that manner, which ought to be alledged. 21 Ed. 4. 28. 
and 22 Ed.4 &. und ſo it was held in this Court in Str WilliamHarttons 
Caſe, where it was pleaded, Quod talis habebatur conſuetudo within 
a Yanno2, Quod licebit ſeneſchallo to impoſe a Fine, ac. And the 
Second Cuſtome is unreaſonable and void ; fo2 it is to limit and 
charge the Land with a greater eſtate then the Cappholder gave, 
which is unreaſonable, the Loꝛd being but the perkon and means 
of conveying it, c. Yelverton e contra, Firſt the avowryis ill, be: 
cauſe he claimes by Copy granted by the Steward, and he doth 
not ſhow his name, which is iſluable. And as to the Cuſtome it 
is good and reaſonable when a Copyholder lurrenders and ſhews 
not any Eſtate, that the Lo2d may grant it in Fee tohim to whom 
the ſurrender was made, 1 Chancelle2 in his own Court 
to diſpoſe thereof when the Tenant leaves it uncertain ; and there- 
fo2e it was ruled here betwirt Lippingwell and Bunting, that where a 
Copyholder bargained and ſald his Copyhold (buthe ſhewed not 
what Eſtate ) and ſurrendzed it to the ule of the Bargainee, and 
the Loꝛd granted it tothe Bargainee in Fee, it was good, and the 
Bargainee ſhould retain it in Fee; and of that opinion was 
the whole Court inthis Caſe, that this Cuſtome was good and 
allowable being uled, ſo as when the Tenant doth not appoint 
the Eſtate of Ceſty que uſe, that the Loꝛd may, the Jntereſt of the 
Land being betwirt the Loꝛd and the Copyholder, it is not un⸗ 
reaſonable that upon ſuch an incertainty, the Lo2d ſhould aſcer- 
tainit; but fo2 the Plea they held, that the firſt Cuſtome was not 
well pleaded; fo21t 1s not ſufficient to alſedge a Cuſtome that one 
might do ſuch an Act, but that he uſed to do it, as to alledge Dimiſa- 
bile & dimiſſum, &c. They alſo all agreed, that the not naming of the 
Steward made the'avowry to be ill; and then they held that the 
avowry being ill, although the bar go the avowry were ill, yet he 
cannot have return, whereupon the parties agreed to plead de 
novo, and ſo the matter in Law was not reſolved, Ardern 
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Ardern verſus Darcy, 


Aſte. The Plaintiff pzayed a Tait of Eſtreapment againſt the 
it lay 92 no, vecauſe the Plaintitf is therein to recover his dam⸗ 
ages. But Walmſley and Beamond held clearly, that it well lies: 
102 it may be the damages be moꝛe then the Tenant can recom- 
pence, it ye hath deſtroyed the Houſe and Uoods; and they re⸗ 
lied upon 4 Edw.3. 32. 12 Rich. 2. Eſtreapment plac ultimo, & N. B. R. Gr. 
Which Authonties are direaly, that an Eſtreapment lies in this 
Action. And Brownlow the Pꝛothonotary ſaid, that there was not 
any Pꝛeſident as he remembꝛed, that it had been awarded in a 
Tait of Waſte ; but he ſald he could ſhew pꝛeſidents where it 
was awarded in a Tit of Entry Sur diſſeiſin. And the Court ſaid, 
they were all one; fo2 there damages are recoverable : The 
Celrt alſo commanded them to ſearch pꝛeſidents, whether it lay 
againſt Servants , fo2 they doubted thereof ; but it was after- 
wards awarded. 


Vaughan verſus Beal, 


[Rotibicon being pꝛaved foꝛ ſuing in the Spiritual Court, ko? 

the Tythes of Lands holden ot the Queen in 7 It was 
now moved, That conſultation ſhould be awarded; to2 that there 
is not any cauſe to grant a Pꝛohibition; toꝛ then he never ſhould 
have any remedyfo2 them: Fo2 if he may not ſue fo2 them in the 
Splritual Court, he cannot fue fo2 them gere. And all the Court 
held, that a Pꝛohibition lay not: Fo2 although N. B. R. 41. 18, 
that a IDꝛohibition lies in this caſe: Pet that 1s to be intended 
where it is ſued in Chancery, where peradventure they may give 
remedy fo2 the Tythes. But becauſe they were info2med, that 
there be the like Preſidents in the Queens Bench, they ſaid, 
they would further adviſe. 


Hutchinſon verſus Lewſon, 


Ebt Upon an Obligation conditioned, TUhereas the Plaintiff 
1 was obliged in tuch Obligations fo2 the Defendant, St 
if he were charged 02 moleſted in his body o2 goods fo2 thoſe 
ligattons, he would within a moneth ſatisfie him fo2it. The De⸗ 
fendant ſaith, That he had paid him {uch a ſum foꝛ all his charges 
within a moneth: And it was thereupon demurred, and without 
Argument adjudged fo2 —— Plaintiff : Foꝛ he ought to ſhe how 
the Plaintiff was moleſted, and that he had ſatisfied ſo much; 
02 that he was not moleſted: As if one be obliged, that he ſhall 
make ſuch aſſurance as the Plaintiffs Councel ſhall deviſe. It ts 
not ſufficient om. that he made ſuch an Aſſurance; but he ought 
to ſay, that the Plaintiffs ew 7 deviſed ſuch an —_ 
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which he had made: Wherefo2e without further Argument it 
was gen fo2 the Plaintiff, Vide, 5 Edw. 4. 8. 22 Edw. 4. 15. 
35 Hen. 6. 10. 


Ward verſus Lambert, Hill, 35 Eliz, Rot. 34. 


U an eſpecial Aerdict the caſe was , That one reciting by 
Indenture, that whereas J. S. was bound in a Recognitance 
and other Bonds fo2 him; naw he fo2 divers good contiverati- 
ons, bargained and ſold the Lands to him and his heirs: The 
Deed is inrolled within the fir moneths, butit was tound there 
was not any money paid. And whether this was a good bargain 
and ſale, 02 not, was the queſtion upon Oemurrer, Anderſon; 
Every owner of Land may part with it as he pleaſeth, if it be 
accomingto Law: And here it is not ſhown what the bargain and 
ſale was, becauſe the Aendee was bound to2 him; and ik he were, 
vet it cannot be a good bargain and ſale : But it there had been 
apt woꝛds, he might thereby have raiſed an uſe by way of Cove⸗ 
nant, but clearly not a bargain and ſale, Walmſley acco2d:; Jn e: 
very bargain and ſaſe, there ought to be a Quidpro quo: But 
the Uendo? here hath nothing fo2 his Land, and therefoze it is 
void; but it might have riſen by way of Covenant ; but there 
ought to have been apt wozds (viz.) a Covenant to ſtand ſeiſed 
to uſes: Foꝛ if J give Land, 92 bargain and ſell Land to my ſon, 
no tiſe arileth thereby; and to that opinion the other Juſtices in- 
clined, That it is — — by way of bargain and ſale, but that 
it had been a good conſideration to raiſe an uſe by way of Cove- 
nant, TWherefoze it was adjudged accoꝛdingly. 


Anonymus, 


2 upon the Caſe was bꝛought fo2 theſe woꝛds, Thou art for- 
A ſworn, and 1 will make the Flowre the Pillory, or elſe it ſhall coſt me a 
hundred pound. Et per totam curiam, An Action lies not; fo? Anderſon 
lard, there is a great Difference betwizt the wo2ds foreſworn and 
perjured. F02 forſworn 1S, Where he (wears againit the truth in oz 
Dinary Diſcourſe ; but Perjurium eſt quando jus alterius pervertitur, which 
is to be intended in a Judicial Pꝛoceeding: And this difrerence 
hath been allowed of, Quod curia conceſſit. But to ſay, He was forſworn 
in ſuch a Court, 02 betwirt ſuch parties, an Action lies. lherefo2e 
it was adjudged fo2 the Oefendant. 


Jackſon verſus Neal, Trin. 36 Eliz, Rot,2987, 


E Jectione firmæ; It was found by ſpecial Aerdia, that the Lo2D 
Hunſden was ſeiſed of the Mannoꝛ of pari- Garden in the Cuunty 
of Surrey, wherein be divers Coptholds, and made a Leaſe to two 
of the Coptholds, and of the Court Baron fo2 two thouſand years, 
laving to himſelf the other Oemeſns and Services. The Leflees 


keep Court there, and a Coptholder ſurrenders to the ule nf 
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in Fee, A. obtains licence in Court to let it fo2 dne and twenty 
years, from Michaelmas [aſt paſt ; De makes a Leaſe afterward fo 
one and twenty years to begin at Chriſtmas following to the Plain⸗ 
tiff, who entered, and being ouſted by the Detendant, bꝛings an 
Ejectione firmz. And whether this were a good grant by copy, and 
this Leaſe by the Coptholder allowable oꝛ not, was the queſtion ; 
and all the Court held, That it was a good copy; fo: Anderſog 
ſaid, this caſe hath been often in queſtion , fo2 it was the caſe of 
the Lozd Hatton fo2 his Tenants of Wellingborough, and of divers 
others ſince that time. And it hath been oftentimes held, that 
the Court may well continue as to that purpoſe fo2 admittance 
of Copiholders; fo2 otherwiſe every one % his Own act might de. 
ſtroy his Coptholders eſtate. And ſecondly,they conceived that the 
Leaſe is not warranted by this Licence, and then no Ejectione firmz 
[ſes upon this Leaſe. Afterwards in Trin. 37 Elz. Judgment was 
given fo2 the Defendant upon this point of the Leaſe. 
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Greningham verſus Exer, Hill, 37 Eliz. Rot. 806. 


76 Ebt upon an Obligation condittoned, That ik the De: 
"28 fendant delivered unto the Plaintiſf thꝛer Obligatt- 

ons, wherein the Plaintift was obliged unto him, 
on ſealed and Deltvered to the Plaintiff a relcate of 
them, as ſhould be deviſed by the ]Aaintitts counſel 
JEWS before Michaelmas, That then, c&c. The Defendant 
pleads, that neither the JIlatntiff, no2 his counſel did de vile any 
roicaſe befo2e Michaelmas. Judgment Si Actio, &c. And it was there⸗ 
upon demurred. Gawdy held it to be a good lea: Fo2 there is a 

ule in Law, That the Conditions ok Obligations are always 
koꝛ the benefit of the Dbligo2, and ſhail be expounded liberally 
foꝛ him; then here be two things to be done, viz. To deliver the 
Obligations, oz to make a Releaſe, and a Releaſe cannot be 
made by the act of the Obligee, becaule he did not de vile it: So 
by his ac, part of it becoming impolsible to be perfozmed, the 
Law ſhall diſcharge him of the other part; and it may be he had loſt 
the Obligations, fo as they might not be deitvered: And the in 
tent of both, was but ones to have them diſcharged, which may 
be by a Releaſe made, TUherefo2e, ac. Clench: TUithout doubt 
he ought to do the one, oꝛ the other, oꝛ at ſeaſt-wiſe to offer him. 
ſelf to the Dbligee, that he is ready to make the Keleaſe, ſo as 
there be not any Default in him; fo2 he ought to do the firft aa: 
F02 it may be, the Obligee would have required him to have made 
the Releaſe, and he would not be found; ſo he by his own act would 
have avotded the Obligation, which is not reaſonable, Fenner 
accod: Firſt, it is plain if both things reſt in the power of the 
Obligoꝛ to perfoꝛm, he may perfoꝛm the one o2 the other at hig 
election ; andif befo2e the day of performance, it becomes impol⸗ 
ſible to pertoꝛm the one thing oꝛ the other, by the act of the Obligee 
02 of God, that he is diſcharged of the Obligation; and ſo it was 
adjtidged 4 Edw 6. in Bendlows Repoꝛt; although it becomes impoſ- 
ſible by the act of God. But here the Obligee hath not elccion to 
do the one, oꝛ the other; but he hath power of himſelf to do the 
one thing, viz. to deliver the Obligations; and of the other by a 
contingent act to be done by the Obligee at the election of the Ob⸗ 
ligee, if he will adviſe it: But fo2 as much as the Obligee hath - 
not adviſed it, the Obligoꝛ is now bound to deliver the Obliga- 
tion; the non perkoꝛmance whereof is a forfeiture of the Obliga- 
tion, Popham accod+: Tf it wers diſ junctive and abſolute gy 
02m 
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fozm the one oꝛ the other at the election of the Defendant ; and 

the part afterwards becomes impolsible to be perfo2med by the 

act of the Dbligee , the Obligation ſhall thereby be diſcharged ; 

but it is not here viſ-yundive at the firſt: But upon a polsibility 

afterwards, it may come to be diſ-zunctive, viz. Jt the Obligee de- 

viſe the Releaſe ; the which deviſe not being made, the Condition 

is {ingle and abſolute, to deliver the Obligations: As if A. were 

obliged to Jnfeoff me of certain Land, o2 upon the return of B. 

(roy! Rome tu pay me twenty pound; it B. never returns, vet he 

ſhall Inkeoff me. And it is clear, if the ſecond part of the Con. 

dition had been, That he ſhould make me ſuch a Releaſe, as J. S. 

a ſtranger ſhould deviſe, and he did not deviſe any, that the Ob. 
{igo2 ought to have perto2med the firſt part of the Condition. But 

here becauſe the Obligee himſelf did not deviſe the Keleaſe, the 

queſtion is, whether ye ſhall have advantage of the Dbſtgarion 
and J conceive it to be all oue with the cale of 4 Hen.7. Jr one be 

obliged to Jnfeoff me of ſuch Land, oꝛ to marry A. S. betoꝛe tuch 

a day, and a ſtranger marries A.s. befoze the day, yer he ought to 

make the Feofftment: But if the Obligee married with A. S. beto2e 

the day, the Obligation is diſcharged, The reaſon there 18, be- 

cauſe there is an ablolute diſ-junaive Condition at the firſt; and 

when the Obligee himſelf diſpenſeth with the one, the Obligation 

is diſcharged. But here it is but a ſimple Condition, without 
the act ſubſequent of the Obligee. Thich act not being done, the 
Obligation remains always on the one part to be perfozmed; which 
not being perfo2med, it is fo2feited, - TWUherefoze, cc. Reſiduum, 

Hill. 39 Eliz. Placito 1. # 99. 


Collet & Marſh, Quod vide antea Hill, 37 Eliz, B. R. Plac, 14. 


T was now moved again; and Gawdy held it to be erroneous, (2) 

and that it might well be alsigned fo2 Erroꝛ: Fo2 againſt any 
thing done 02 returned by the Sherift asanDfficer , there may 
be an Averment, as 6 & 7 Eliz. Dyer 234. A Biſhop certified, That 
he offered the Bath to an Eccieſtaſtical perſon, accoꝛding to t 
Statute of 1 Elz. cap. An Averment may well lie againſt it, tha 
he did not offer it: So if a Biſhop certifies a retulal of the pay- 
ment of Tenths, yet an Averment lies againſt it; and the Sta- 
tute of 3: Elz. is, That the Summons ſhall be made at the 
Church daoꝛ and returned: So it is in the Topulative, That the 
Proclamation of the Summons ſhall-be made and returned, 
and it is not ſufficient to be returned, fo2 then the Statute is of 
little purpoſe : But all the other Juſtices, e contra. Fo2 at the 
Common Law, if the Sheriff returned the party ſummoned, 
where he was not; and thereupon a Grand cape was awarded, there 
was not anyremedy, but a Tait of Deceipt, and not Erro2; fo2 
the Juſtices ought to credit the Officers, and it is not any Erroꝛ 
in them to award a Grand cape. So here; fo2 as much as it is of 
Reco2d betoꝛe them, That the party was ſummoned acco2ding to 
the Statute, they are bound to Award a Grand cape, and no Erro2 
in them. And this Statute doth not intend to give other remedy 
then was at the Common Law fo2 the Tenant : And it is not 
reaſon, that this awarding of a Grand cape, upon this Summons 
returned, and default reco2ded, ſhould be laid to be eee = 
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the Court. Thercto:c the Judgment was affirmed. But popham 
and Fenner conceived in this caſe, That the party might have a 
Tint of Deceipt, if the Dꝛoclamation of Summons were not 
made accoꝛding to the Statute ; foꝛ now he is not ſummoned ac: 
coꝛding to Law, But Clinch and Gawdy e contra, becauſe it is a 
good Summons by the Summoners upon the Land. Where: 


— 


toze, KC. 


Day verſus Auſtin, Hill. 37 Eliz, Rot. 295. a 


(3) Ebt fo2 Rent upon a Leaſe fo2 years. The Defendant pleaden, 

That befo2e the Leale, a Judgment was given in debt againſt 

the Plaintiff, at the ſuit of J. 8. and afterwards he made this 

»Lcalc ; and atterwards, this Land was extended and dellvered in 

Exccution by Elegit. Beto2ze which Extent, there was nothing in 

arrcar; and it was thereupon demurred, and without Argument 
adjudged ta be a good Plea. 


Stroud verſus Marſhal, 


(4) Ebt upon an Obligation. The Dekendant pleads, That at 

the time of the Obligation made, he was De non ſane memory. 

And it was thereupon demurred , and adjudged to be no Plea; 

koꝛ he cannot ſavehiumnſelf by luch a lea, and the opinion of Fi- 

Fan 5 to be no Law. Whereto2e it was adjudged fo? the 
Maintiff. 


Eaton & Monox verſus Laughter, Trin. 36 Eliz. Rot. 407. 


5) Jeb upan an Obligation of Four hundzed pounds conditioned, 
That it one Ræinstord altened his Wives Lands ; if then during 
her like, he purchaſed other Lands ot as good title and annual va: 
ſue ta his wite, and her heirs ; or do or ſhall leave her by his laſt Will fo 
much in value, by making her his Executrix, or in a Legacy; that then, &c. 
The Dekendant pleads, That the Feme was dead, and that Rains- 
ford is yet alibe. The Plaintiſt by Replication fo2 bzeach, ſhows 
the time of the death or the Feme; and that the ſatd Rainsford, net- 
ther in her life, noꝛ ſince her death had purchaſed Land of luch a 
value ; and it was thereupon demurred, Atkinſon and Coke argtien 
fo2 the Octendant , That the Obligation was not bꝛoken; to? it 
is in the diſjunctive, that he ſhall leave ſo much to his wife by his 
ill, 02 purchaſe Lands, #c. And the firſt is become impolsible 
ta do by the act of God: CTherefoze he is diſcharged of both; and 
in p2oof thereof, they relied upon 15 Hen.7. 2. 2 Edw. 4. 2. 16 Hen. 6. 
Action upon the Caſe 44. & 9 Eliz. 262. The other part is alſo impols$t- 
ble to perfoꝛm accozding to the Condition, viz. To purchaſe Lands 
to the wife and her heirs, the wife being dead, and the purchaſe 
need not ta be made to the heir: Fo2 the heir is not named, but ta 
take by way of Limitation, and not otherwiſe ; as in Bret and 
Rigdens caſe, And if it ought to be made to the heir, yet the Dblt- 
ation is not foꝛfeited: fo2 Rainsford is yet alive, and hath time, 
during his like, to perfozm it. Hutton and Tanheld e _ | = 
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ot both. And Hutton cited a — — 35 & 36. Eliz. Rot. 1227. Ont 


Award of J. S. if he made any 2 the Feaſt ot M. oꝛ otherwiſe 
at the ſaid Feaſt of M. to be at ſuch a place; ſo as he might be ar- 
reſted at the ſuit of the Obligee, oꝛ elſe to pay twenty pound at 
the ſaid Feaſt of M. No Arbitrament was made befoze M. A. 
died, and the twenty pound was not paid at M. Jt was adjudged, 
that the Obligation was fo2fetted, Popham - Jt cannot be ſo, as 
ou put the Caſe : But if it were that he ſhould appear, oꝛ that 
he ſhould appear there; oꝛ otherwiſe that he ſhowd pay twenty 
pound, and he died befoze the dap, yet the twenty pound ought 
tobe paid. Foꝛ there is not any diſ-uunctive Condition, that he 
ſhould do one of the two things at any time befoze : But until 
Michaelmas he is obliged onely to appear; and it he appears not, 
then comes the ſecond Condition to have his eſſence, viz. to pay 
the twenty pound ; lo it is not to be paid, but upon the Non-per- 
koꝛmance of the other. And atterwards in the pꝛincipal Caſe, all 
the Juſtices reſolved, That the Obligation was not fozfeited : 
Fo2 by the expꝛeſs woꝛds of the Condition, it is limitted to Rains- 
ford to pertoꝛm it at any time during his life; and the impoſstbt- 
5 thereof cometh by the ac of God, which ſhall not turn the 
Obligoꝛ to any pꝛejudice: So as now, being pꝛevented ok part of 
the time, he is diſcharged from perkoꝛming it. But when the 
Law appoints a man time to do a thing, during his like, he ought 
at his peril ſee it be perfozmed, otherwiſe the Obligation is foz⸗ 
feited. And when a man hath election ta do one thing oꝛ ano her 
befo2e a certain time, and by the act of God it is-become impolst- 
ble that he ſhould perkoꝛm the one, the Law ſhall p2iviledge him 
fo2 the other, that he ſhall not fozfeit any Obligation by the non- 
perfozmance thereof. And ſo Fenner ſaid. it was adjudged in 
4 Edw. 6. in Benlows Report. And they all (beſides Gawdy) held, that 
the Obligation was to2 ever diſcharged, But Gawdy conceived, 
that the Obligation was not pet fozfeited , but that he ought, 

uring 
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during his life, to purchaſe Lands to the heir ot his wife, other: 
wiſe the Obligation ſhould be foꝛfeited but the other Juſtices 
were againſt him in that point. Wherefo2e it was adjudged fo? 
the Dekendant. 5 Co. 21. b. 22. 


Welcome verſus Gryll, Mich, 36 & 37 Eliz, 
Rot. 354. 


Rror upon a Judgment in the Common Bench; the Erroꝛ af: 

ſigned was, Foꝛ that a Wait ot Debt was brought by Thomas 
Welcome; and the Judgment entred, Qued prædictus Johannes Welcome 
recuperet, &c. where it thould have been Thomas. And it was pay. 
ed, That it might be amended, fo2 it was aut a Mil puſion and 
Miſ entry ot the Clerk. Sed non allocatur. But the Judgment was 
reverſed, 


Meggs verſus Griffith. 


Action koꝛ theſe woꝛds, One told me, that he heard ſay, That Miſtreſs 

Meggs had poyſoned her Husband : Ubi revera nullus dixit, &c. And up- 
on Not guilty pleaded, it was found foꝛ the Plaintiſf; and now 
alledged in Arreſt of Judgment, that an Action lies not fo2 thele 
wozds ; fo? it is but a Report of an Hear-lay, which cannot be any 
diſcredit ; but notwithſtanding it was adjudged fo? the Plaintiſt. 
Fo2 it is a great Defamation, and is a cauſe of dꝛawing her name 
and life in examination. TUhbereto2e, tc. 


Howel verſus Williams, Paſc, 36 Eliz. 
| Rot. 333. 


| Thr upon a Judgment in a Wnt of Entry ad communem legem. 
The Erroꝛ was alsigned, in that it was not ſhown in the 
Count, That the Tenant by the Curteſie ( who altened ) was dead: Foz 
otherwiſe this Tit lies not, but the TUzit of Entry in conſimili caſu: 
ſed non allocatur. F02 although this Action lies not in the life ot 
Tenant by the Courteſie, {0 that it he be alive, the Plaintiff hath not 
any cauſe of Action; pet it ſhall be ſo intended, eſpectally when 
the Tenant hath pleaded thereta, and admitted it; and if he 
were alive, the Tenant ought to have alledged it. TWUherefo2c the 
Judgment was affirmed, 


Sir Humphry Ferrers and others againſt Wignall, 
Hill. 37 Eliz, Rot, 848, 


Reſpaſs, as Erecuto?2 of Edward Holt, fo2 the taking of an Ox. 
The Defendant juſfifies as ſervant to John Ardern , fo2 that 
Sir John St. Leger was ſeiled of the Manno? of Bardeſley, within 
which annoꝛ is ſuch a Cuſtom, that every Tenant of a 223 
ithin 
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within the Wanno? , dying ſeiſed thereof ſhould pay an Hariot (viz. 
his beſt beaſt)and that the Loꝛd might ſeiſe it; and thar one John Holt 
was Tenant ofa meſſuage within that Bannoz; and that Sir John 
Saint Leger tnfeoffed of that Yanuv? one Corberr and Lewſon to the 
uſe of the ſaid John Ardern , and that afterwards the ſaid John Holt 
died ſeiled of that Meſſuage which deſcended cuidam Edvardo Holt, 
and that he died leiſed, being poſſeſted of that Dre ; thereupon he 
as ſervant to the ſaid john Ardern, and by his command took it as 
an Hariot, c. And it was thereupon demurred. Firſt, fo2 that he 
entitles John Ardern to the Manno as a Jaurchaloz,viz. by Feoff: 
ment, and ſheweth not the Attoznment of John Holt the Tenant, 
whoſe ſervices are demanded; fo2 otherwiſe he cannot entitle 
him to the ſervices of that Tenant; and although a man may 
plead the Feoffment of a Mannoꝛ; and that by 1 thereat, he 
was ſeile d of that Mannoꝛ, without ſhewing the Atturnment of 
the Tenants /fo2 it is neceſſarily to be intended, as Livery with 
out pleading it) yet when he will entitle himſelf to the ſervices of 
any particular Tenant, he ought expꝛeſly to ſhew his Acturnment. Sed 
non allotatur; fo the Court ſaid there was not any difference in the 
pleading of the one caſe moꝛe then of the other; but that the Atturn- 
ment may be well intended; and ik he did not Atturn, the other 
ought to have pleaded it, and they all here agreed, that by the Feoff: 
ment of the Mannoꝛ, the ſervices paſſed not without an exp2eſs 
Atturnment; but that may well be intended in the pleading if 
the contrary be not ſhewn. Another exception was taken, foꝛ that 
he pleads this Meſſuage to diſcend Cuidam Edvardo Holt, and doth 
not ſay prædicto Edvardo Holt teſtatori; Sd it ſhall be intended to a 
ſtrange perſon, and then the Plea is not good; ſed non allocatur; 
fo2 he juſtifies the taking after the death of Edw. Holt the Teſtatoꝛ, 
and to him it ſhall be intended to be referred, and not to any other; 
3 any great argument, it was adjudged fo2 the 
endant. 5 8 


4 


Yelverton verſus Velverton, Hill, 35. Eliz, rot, 272, 


JP" Demurrer the Caſe was : The father covenanted b 
| Indenture in conſideration of natural affegion , to ſtand ſet- 
(ed ot all his Lands which he had, and which he afterward ſhould 
purchaſe, t9 the uſe of þimlelf fo! life, and after to his youngeſt 
n and his heirs ; afterwards he purchaſed Land and died; and 
whether the eldeſt oꝛ youngeſt ſon ſhould have it, was the queſtion, 
Bacon argued foꝛ the youngeſt ſon that he ſhould have it, fo2 this 
covenant ſhews his intent erpzeſly, and is to wozk in futuro, and 
therefoze good enough; as it a man deviſeth Lands which he hath 
not, and after purchaſeth them; ſo if one covenants that he will 
purchaſe Lands betoze Mich. and that befo2e Eaſter following he 
will levp a Fine of thoſe Lands which ſhall be ts ſuch uſes ; and he 
levies afine and doth not limit any ules, it ſhall be accoꝛding to 
e covenant befo2e 7 —— d fuit conceſſum per curiam, f02 
ey ſhall be as uſes declared upon that fine whereof he che wed his 
intent befoze. But in the pꝛincipal caſe all the Court held, that 
this covenant veſts nothing in the younger ſon, and is not ſuffici- 
ent to veſt any uſe in him of this Ih fo2 a man canner by 8 
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covenant raiſe an uſe out of Land which he hath not; koz nomoze 
then a man may charge, let, o2 grant a thing which he hath not, 
no moꝛe may he limit an uſe out of Land which he hath not, Alſo 
upon every Feofftment o2 purchaſe , the Feoftoz oꝛ Donoꝛ from 
whom the Land paſſeth,is to limit the ules, and not the Feoffee oz 

urchaſo2 ; then befo2e the purchale one cannot limit how the uſe 
Hall be, viz, that it ſhall be to his youngeſt ſon, where the Feoffo? 
hath limited it to the uſe of him and his heirs , which ſhould be to 
limit an uſe out of an uſe which the Law will not futter; there- 
foze judgement was given accoꝛdingly foꝛ the eldeſt ſon; and here 
a cale was cited in 20 Eliz. (but neither the name, no2 in what 
Court were mentioned) that a Moꝛgageꝛ intreated a ſtranger to 
redeem the Land at the day and covenant by Fndenture , that af- 
ter ſuch redemption the ſtranger ſhould have the Land to him and 
his heirs ; and that he in confideration of ſuch a ſum would ſtand 
ſeiſed to the uſe of him and his heirs ; the ſtranger redeems the 
Land at the day; the Yo2gage2 enters, the Deed is enrotled 
within the ſir mouths , yet ruled that nothing paſſed , becauſe he 
had not any eſtate 02 intereſt therein at that time to contract 

02 it. 


Beſwick verſus Cunden, Hill, 35, Eliz, rot, 493, 


Ction upon the Caſe , fo2 that the Ocfendant levied a Damm 

in ſuch a River ſuch a day, whereby it ſurrounded the Land 

of I. S. who afterwards Jnfeottcd the Plaintiff thereof; and that 
the Defendant adhuc malinoſe cuſtodivic the tatd Damm, whereby the 
Plaintiffs Land is ſurrounded, Qpon this Declaration it was 
demurred in Law: Pelham, the Action is not maintained, in re- 
gard the Plaintiff had not any thing in the Land at the time of 
the nuſancecrected, and there is not any new thing done to his in- 
jury; and in =_ thereof cited 4 Al. 3. 2 H. 4. 11. 18 Ed. 2. Aſſ. 
374. Blit the Cale in 14 and 15 Eliz. Dyer 319. Ig good Law; to there 
the Lady Browne made anew nuſance by every turning ok the Cock, 
fo2 which ſhe was puniſhable, although ſhe made it not at the firſt, 
but here the Land was ſurrounded by the levying of the Damm, 
and continued ſurrounded. So the frſt nuſance continues till this 
pꝛeſent; and therefoze the Feoffee ſhall not have his Action. Foſter 
e contra, The Action is not bzought fo2 the levying ot the Damm, but 
fo2 the continuing thereof from ſuch a day to ſuch, which was af- 
ter the Plaintifts purchaſe : And Fitz. N. Br. 11. That the heirof 
the Feoftee ſhall Have it againſt the F eofice of him who levied it; 
and in Paſc. 25 Eliz. It was adjudged in this Court in Rolb caſe, 
where one erecked an houſe ſo neer to anothers , that the rain de⸗ 
ſcended from the new houſe,#c, And the heir bought an Action up- 
on the Caſe fo2 the nuſance made by building the haue in his fa- 
thexs time, and recovered by Judgement. Gawdy, The Action is 
well bꝛought t02 continuing of the firſt nuſance; but not fo2 the levy⸗ 
ing thereot, and therefoze the Action is well brought fo the keeping 
ir up in his time, and not foꝛ the levying thereof, popham, there 
will he a difference when there is not anyp2ofit remaining unto 
him, to whom the nuſance is levied. Then it is cleer.that none 
chall have the Action but he to whom it was done; as if J 2 
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ot water running from a Kiver to my houte, and 1. S. ſtops it in 
hie Land befo2e it comes to my Land and dies, oz matzes a Feott⸗ 
ment over, my heir oꝛ Feotice have not any remedy fo2 this Torr 
made befo2e their time. But where any pꝛofit remains which 
comes to the heir o2 Feofiee after the nuſince done; there foꝛ ſo 
much of the p2ofit as is come unto them, and is taken from them 
by the continuing ot the nuſance, they ſhall have their Action ; then 
here by the levyingof the Damm, the inheritance of him to whom 
it was levied, is not taken away, but although his Land be ſur- 
rounded , ſome p2ofit remained into hun which he hath conveyed 
to the Feoffee, which being taken from him by the continuance of 
the nuſance, it is reaſon chat the Feotice ſhould have his Action: 
And therefo2e if one levies a Bank ina Biber, whereby part of 
my Land is ſurrounded, andafterwards J make a Feoftment of 
myLand to I. S. and afterwards another part is ſurrounded by rea⸗ 
ſon of that Bank, he ſhall have an Ais1ite of nuſince, Quod fuir con- 
ceſſam ; {0 here fo2 that the Land of the Feoſtee grew a malo ad pejus 
de die indiem , by reaſon of the inundation made by this Oamm , 
it is reaſonthe Feoftee ſhould have his Action, Che ſame Law 
is foꝛ a non feſance, viz. fo2 not repairing of a Bank, where, æc. 
Clinch and Fenner e contra, Becauſe the Tore befo2e made is ertin- 
guiſhed by the Fcofftment, and there is not any thing done ſince 
the Feoffment which the Feoffee could puniſh; wherefo2e,+c. But 
afterwards in Mich, 37. and 38 Eliz. being moved again, all the Ju- 
{ices agreed, that the Action was well brought; wherefo2e it was 
adjudged accoꝛdingly fo? the Plaintiff, 


Brook verſus Watſon, 


Ction upon the Caſe and declares, Thereas he was an:Aldex: 
man and a Perchant in York, and had always kept a true 
Debt book, that the Oefendam ſake of him theſe words, He is a 
falſe Knave,-nd keepeth a falſe Debt-book, for he chargeth me with the receipt 
of a piece of Velyer,which is falſe. Alter not guilty pleaded and found 
fo2 the Plaintiſt, it was moved in Arreſt of Judgement that an 
Action lay not fo2 thoſe woꝛds. Hubert fo2 the Plaintiff moved that 
the Actlun was maintainabic, becauſe they touch him in his trade 
of living, fo2 in a Merchant fidelity in his trade is requiſite ; fo2 
he many times buyes and ſelis his wares upon truſt ; but all the 
Juſtices held that the Action lay not. Fo2, fo2 the firſt wozds, He 
is a falſe Knave, It is clear that an action lieth not. And fo? the ſe⸗ 
cond part, That he keepeth a falſe Debt · book, it is not actionable, fo2 it 
is not any diſcredit unto _ ; fo2it may be his ſervant keepeth it, 
02 that ſomewhat might by overſight be mib entred therein. And 
it is not of neceſsity that every Merchant ſhould have a Debt⸗ 
book; and by that diicredit there is not any diſcredit to his trade 
as to ſay of a Counſello2, That he miſenters the name of his 
Client in his book, vz. the Plaintiff fo2 the Oefendant , is not 
any cauſe of Action, but to ſay, That a Tounlello2 gives ill coun⸗ 
ſell, o2 that a Berchant is a bankrupt , an Action lies, becauſe it 
toucheth them in their p2zofeſſion. Popham alſo ſaid, That the Act- 
on was not maintainable, becauſe the Defendant ſpake onely of a 
grievance unto himſelf by that faiſe Entry, and notingeneral 
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woꝛds to diſcredit him, fo2 it he had ſatd to others, Take heed how 
you deal with him, for he keepeth a falſe book; then PEradventure an 
Action would lie, becauſe he d2ew other cumomers tron him; 
therefo2eit was adjudged fo2 the Ortenbant. 


Stringar verſus Stanlack, Hill, 37, Elz. rot 325. 


Fi impriſonment. Foz that he took and impziſoned him faz the 

ſpace of an hour; the Oekendant pleaded that a Cepi-s ad titista- 
ciendum at the ttnte of 1. S. ilued to the Sheriſt of Wills agatait the 
Plamtiff, who made his warrant to the Oetendait to vrrett rye 
Þtaintifi, whereupon he by vertue theceot arreſted the anti. 
Et hoc, &c. The Pluintiſf repites, that after the CUrit oi Erecure 
on Awarded, and v£foze the Caption and L4mpetſoument, he jatts: 
fied the Sheriff of the moneys, ac. wyereupen the Sheriit mabe 
his Tartant directed to all his Bailiſts, ac. that they ſhould tur: 
ceaſe the Execution ; and that he dellvered it to the 1 mn, and 
that the Dekendant Arreſted him, and pꝛelentiy alter the arreit he 
{5ewcd unto him this diſcharge, and pet notwithſtanding he ve: 
tained him in p2tſon koꝛ the ſpace of an hour; the Ocicnvant re⸗ 
joyns that he was illiterate, and pꝛelently atter the delivery of 
the (Uarrant of Superſedas from the Sheriff, he went to a literate 
man to know the etteda thereof, and in the interim Detatned him in 
pꝛiſon, and as ſoon as he was infoꝛmed of the contents thereof, 
he ſet him at large; and it was thereupon demurred ; fo2 it was 
ſald, that he taking upon the Office to be a Batliſt, ought not to 
be ignoꝛant thereof, oꝛ what he is to do; and that p2eteiice of ig; 
1:62ance ſhall not excuſe him, but at his peril he is to take notice 
of this diſcharge, cc. Fenner; IAhen he is once taken by fo2ce of a 
Capias ad ſatisfaciendum, the Sheriff himſelf could not have diſcharg⸗ 
ed the pziſoner without offence to the Law , although he had re. 
ceived the monies ; fo2 the TUrit is Capizs ad ſatisfaciendum, ita quod 
habeas Corpus ejus, &c. So although he pays the mony, yer the She: 
riff ought not to diſcharge him; and ik he do, he is chargeable with 
an Eſcape; wherefoze his Warrant is no Warrant to the Bailiff 
after he was once Arreſted, to diſcharge him; and the Defendant 
did well, and no Tort in detatning of him; and of that opinion 
was Popham Chief Juſtice ; but Gawdy and Clench held, that in re- 
gard it was but a TUrit of Execution, and to have the money in 
Court; he having received the monv, ought not to have Arreſted 
the party; and if he hath Arreſted him, might well dilcharge him. 
Vide 33 H. 6. 48. per Danbie 13 H. 7. 16. 21 H. . 23. But as to the point 
of the Bailifis ignoꝛance they delivered not any opinion; but 
Fenner held that he well might take time to be infowmed thereof, 
and he ts not compellable to take notice of it; but Popham doubted 
thereof, Gawdy then moved an Exception to the Replication; to2 
it is that after this Warrant of Superſedeas from the Sheriff deli⸗ 
vered unto him, he detained him in pꝛtlon, ad ſo complains of the 
Toꝛtious impꝛilonment but ſpeaks nothing of his caption, where- 
of he complained in his Declaration; lo there is a manifeſt depar- 
ture dg to it; fo it maintains not his Cord; and ſo foꝛ this cauſe 
onelyit was adjudged fo2 the Defendanfs 
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Peter Caryes Caſe. 


* Carye was Endiced fo2 dꝛawing his Swoꝛd in Auli Weſtmon ( 14) 
ſedentibus curiis, AND in diſturtung the Sherift in making an Ar: 
reſt upon one T. by fo2ce of a Bitt of Midd. And veing arratgned 
and found guilty, had juTgement ot perpetual impꝛiionment, and 
to pay a hundꝛed pound to the Queen. Ind Note, upon the Evt- 
dence it appeared to be upon the Stairs aſcending the Court of 
(Uards, and ſo out of the viewof the Caurts. But Popham ſatd, 
although it were out of the view of the Courts, yet if the En- 
dictment had been as it ought to have been (and as we have preſi- 
vents thereof in Ed. 4.) viz. Coram Domina Regina, the Judgement 
ſhould have been, that his right hand ſhould have been cut off,and 
that he ſhould foꝛteit all his Lands and Chattels and have perpe- 
tual impꝛilonment. 


Gray verſus Fletcher, Hill, 37, Eliz, rot, 601, 


R livin: The Defendant juſtifies fo: dammage Feſant; The (15) 
JItaintiff claims common in the place where, æc. and iſlue 
thereupon; and the Fury found the pꝛeſcription. But further 
found that he and all thoſe whoſe eſtate, cc. had uled, c. to pay toꝛ 

e ſaid Common every year, an Hen and five Eggs; and ik, æc. 

hey pꝛayed the diſcretion of the Court; and it was thereupon 
moved, that it was found againſt the Plaintiff; fo2 it is not 
kound as he alledged; (02 he alledged it as abſolute, and it is found 
conditionall[y,viz, if he paid fo2 it,. c. Popham, J was of Counſei 
with a Devonſhire caſe, where aman pꝛeſcribed ta have ot water 
out of a River, and iſſue thereupon, and found that he uſed to 
have it, paying fir pence by the year, and adjudged that it was 
found againſt him who p2eſcribed ; but that is not lite to this caſe; 
fo2 there was a condition Erecuto2y every year with the p2eſcrip- 
tion, and therefo2e it ought to be entirely alledged, But here it 
is à thing collateral from the pꝛeſcription, and the p2eſcription is 
perfect without alledging it, wherefoꝛe it is well enough found fo2 
the Plaintiff, and Gawdy lald, that if the Hen and Eggs were 
not hald, in this caſe he might diſtrain the Plaintiffs beaſts going 
upon the Tommon, although it were upon his own Land; Quod 
* conceſſit: whereto2e it mas adiudged fo? the Plaintiff, 26 H. 
J. V. 5. Co. 76. b. , 


Wilcocks verſus Watſon, Hill, 37, Eliz. rot, 1011, 


| Eb upon an obligation againſt him as Executoꝛ of A. the De: (16 
fendant pleads plenement adminiſtravit, anD iſſue thereupon, the 
Jury find a ſpectai Clerdic, that A. made E. his Erecutrir , and 
died poſſeſſed of divers goods, which E made a fraudulent gift of 
all her goods to 1.5.&c. and continued in the poſſelsion of _ 
a 
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and took - Defendant to husband and died; that the Defen- 
dant is poſſeſſed of part of thoſe goods, to the value at, cc. and 
payed Legacies ;. and if thoſe goods ſhould be found to be Aﬀſetts 
in his hands, they found fo2 the Plaintiff; and ik, #c, fo2 the 
Defendant, Fenner held that they thould not be Alletts; fo2 al- 
though being but fraudulent, it ſhall be ſaid to be a void gift a 
gainſt the Donor and Creditor, and ſo {table to his Debt; pet it is 
good betwirt the Denor and Donee, and ſhall not be ſaid Aſſetts in 
the hands of any but the Donor o2 Donee ; but here the husband is 
a meer ſtranger thereto; wherefoze,4c. But all the other Juſtices 
e contra, f02 they by the Common Law (the gift being fraudulent) 
are liable to the Plaintiffs Execution: And Popham ſatd, if the gift 
were good againſt all but Creditozs (as it is) then they belong to 
the Donee, and in his hands are liable to this Debt; and if the gift 
be void, they remain to the Executo2s of the Feme, and then the 
Baron having taken them and payed Legacies, is chargable by rea- 
ſon thereof, as Executor de ſon tort demeſn. And ſo thoſe goods Ou. 
cunq; via data, are liable to this De bt in whoſoever hands they come, 
unleſs by title paramont, 02 by ſale bona fide ; wheretoze it was ad 
judged to2 the Plaintiff, 


Wheeler verſus Collier, Hill, 37 Eliz, 


Aman And declares that the Baron of the Defendant was 
endebted to the Plaintiff infifty pound to2 Beer, aud died 
inteſtate, and Admtittſtration,#+c. was committed to the Defen- 
dant; and that afterwards the Oetendant in conſiveration that 
the Plaintitt would deliver wito her tix barrels of Beer, aſſumed 
to pay to the Plaintiff as well the fipe pound vue by the Jnteſtate, 
as t02 the iir barrels delivered unto jerſeif; ans that he there- 
upon had delivered to the Detendant ſir barrels of Beer, c. And 
atter non aſſumpſit pleaded and found fo? the Plaintiſt, and intite 
dammages Allefſed, as well fo2 the one Debt as 102 the other; it 
was moved in Arreſt of Judgement, that the ]laintitf ſhould not 
recover, becaute — the Inteſtates Debt ; the Judgement ſhould 
be agatnſt the Defendant de bonis teſtatoris, and fa the Beer de- 
livered unto her ſelf de bonis propriis, and therefoze the Plaintiff 
ought not to have joyned them in one Action, 02 at leaſt wile, that 
dammages ought to have been ſevered by the Uerdic, Pophem, it 
is clear that one cannot joyn in one Action an Aſſumpfit of the Teſta⸗ 
to2, and an Aſſumpſit of the Defendant fo2 his own Debt; but 
here the Defendant aſſumed fo2 the Debt of the Inteſtate and her 
own Debt; and if ſeveral Judgements be to be — it is cleer 
that there ought to have been ſeverall Actions 2Ought fo2 them, 
And J concetve that ſeveral Judgements ſhall be given, vr. fo2 the 
Inteſtatees Debt, if he hath, ec. Er ſi non de bonis propriis ; F02 : it 
Judgement ſhowd be given de propriis bonis generally, then ſhe 
notwithſtanding the had no moze goods of the Jntefatees then 
to ſatisfie that Debt, ſhould be bound to pay Legacies , and that 
payment ſhould not excuſe her, which is not reaſonable ; but all 
the other Juſtices e contra, becauſe this Anion is bzought againſt 
her of her own Aſſumpſit; the Judgement ſhall be general in both 
caſes de bonis propriis; f02 it is a charge by her own Aa yet if ow 
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been de bonis Teſtatoris, She ſhould have paid it off then, and it 
ſhould have been allowed unto her; and here by her Aſſumpſit ag 
Adminiſtratrix, it is become her own pꝛoper Debt, as if ſhe had 
entred into an obligation; wherekoze, ct. afterwards, Mich, 37. 
& 38. Jt was adjudged foꝛ the Plaintiff, 


— 


Bateman verſus Spring, Hill, 37, Eliz, rot, 363. 


SSumpſit in London: The Defendant pleads a conco2d in suf. of (18) 

all matters, treſpaſſes,#c. but in London, Abſque hoc that he 
aſſumed in London; the Plaintiff maintains his Declaration and 
Travers the concoꝛd, and it was thereupon demurred ; and after 
Argument it was adjudged to be a good Travers; fo2 otherwiſe 
by a falſe plea a man ſhould make all actions tranſitozy to be local, 
which is againſt Law; and of that opinion was the whole Court; 
wherefo2e it was adjudged to? the Plaintiff, 


Termino Trinitatis 37, Eliz, in Communi Banco; 


Chriſtopher Baker verſus Searle, 
Hill, 37 Eliz, rot, 1144, 


Pio firmz: pon not guilty pleaded ; a ſpecial Uerdic was (19) 
found that Edw. E. of Bedford was ſeiſed in tail of the Recto- 

ry of D. &de decimis inde,&c. ( which are the Tithes In queſtion) 
and let it to John Willett and his Aſlignes fo2 the lives of Chri- 
ſtopher Baker, Joane Baker his Feme, and Chriſtopher W. And that the 
ſaid John Wilet Demiſed the (aid Rento2y and Cithes to one 
Danbury and his heirs , to the uſe of Chriſtopher Baker the Plain- 
tiff fo2 eighty nine years, ik any of the ceſty q. vies ſhould ſo 
long live, Virtute cujus dimiſſionis idem querens fuit 3 , untill 
the Defendant entred,#c, And it was hereupon moved fo? 
Defendant, Firſt, That the Qerdicn was not good fo2 the 
Plaintiff, becauſe he doth not ſhew the beginning ot the Eſtate 
tail which is the particular eſtate : and that the Court held 
to be an apparant fault; Alſo it doth not aver the life of. 
Tent in tail; So the Leaſe of the Tithes which S in gra 
was determined by his death. As alſo fo2 that the iu is not limi⸗ 
ted to B. but fo2 years only; ſo the remainder of the uſe is in Danb. 
and the life of Danb. is not averred; And it he be dead, Chriſtopher 
Backer the Plaintiff is in an occupant, and then no Ejectione firmæ 
lies in the caſe; but the Court held cleerly ,- That there is 
not any uſe limited but fo2 the years, becauſe the reſidue of 
the eſtate is in W. the O2zantoz and not in Danb. And it is all 
one as to this purpoſe, with a Feoffment to the uſe of one 
fo2 life; the uſe fo2 the reſidue of the eſtate is in the Feoffoz. 
And cleerly there cannot be any occupancie, becauſe it is gran- 
ted to D. and his heirs, which excludes the occupancie. Ano- 
ther Exception was taken by Walmſly , fo2 that he ſaith, Vir- 
tute cujus dimiſſionis, where he comes in by the limitation of an 


uſe; 
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uſe, ſo it ought to have been Et virtute Statuti, &c. And this was 
held to be an apparant fault in ſubſtance and not in tom ; 
wherefo2e it was adjudged fo2 the Defendant. 


Mathewſon verſus Lydiate. 


Ebt was bought upon a Charter partie Indenture : The Caſe 
(20) was ſuch ; Indentures were made betwirt the Pater 
and thee others of a Ship on the one part, and G. Lydiate 
and fir other Merchants on the other part , wherevy the 
Owners of the Ship Covenanted with the Yerchantrs to 
Ship luch Perchandiies to ſuch a ot beyond Seas; and 
to recarry from the laid Jo2zt, certain other Yerchandiſes 
to ſome Poꝛt in London, whereby — — the Merchants Co 
venanted ſeverally to pay fo2 every Tun bzought to London, 
toſany Poꝛt there, thirty ſhillings; and if they made default in 
payment, to pay thꝛee pound to2 every Tun; and fo2 twenty 
Tün bzoughr to a Pozt at London, and not paying thirty 
ſhillings fo2 every Tun he demanded ſirty pound. The De: 
fendant pleads that the Seal of one of the Merchants was 
debruſed from the Oced ; and it was thereupon demurred. 
Glanvil, This Deed is ſeveral fo2 every of them, and although 
the Seal of one of them is debruſed, it is not material; to? 
it remains good againſt the others, and it is not like to the 
Caſe, 3 H. 7.5. fo2 there the Obligation is joynt and ſeveral. 
And this caſe is common in London, fo2 they Covenanted ſe- 
verally; and when any one of them have perfo2med his part, 
the manner is to pull off his Seal, and then the Deed is 
ancelD againſt him, and remains. good againſt the others. 
And this very point was adjudged befoze Daniel Serjeant in 
London; and afterwards Debt was bzought thereupon in this 
Court, and the Plaintiff recovered (which Daniel being p2e- 
ſent affirmed , and that he adjudged it upon conference with 
ſome of the Juſtices) but in the puncipal Caſe, the Recoꝛd 
was veiwed, and it appears that he alledged , that he bzought 
the Merchandize to Rarcliffe within the County of Middleſex , and 
ſo he hath not ſhewn that it was bzought to a Po2t in Lon- 
don; and although Ratcliffe is one of the Pots of London, yet 
it is not ſo averred; wherefoze without regard to the matter 
in Law, it was adjudged fo2 the Defendant. v. 5. Co. 22. b. v. 
Poſt. Hill. 38. C. B. placito 23. 
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Snelling verſus Norton, 


fix gt 


Ebr againſt him as_Adminiſtrato2 to one Norton upon aft (21) 
Dbligation; The Defendant ſhews the cuſtome of London 
to be, that if a Contra be made by a Citizen to pay mony 
to another Citizen; and he who made the Contrac dies, 
that his Erecuto2s oꝛ Adminiſtratozs ſhall be chargeable there: 
with, as if it were upon an Obligation; and ſhews further how 
the inteſtate was endebted upon a Contract to one A. who had 
recovered againſt him; and that he had Riens ouſter en ſes manes, 
&c, And it was thereupen demurred. Glanvil moved this 
Cuſtome mas not good; fo? firſt it is againſt Law that an 
Executoꝛ 02 Adminiſtrato2 ſhould be charged upon a ſimple 
Contract. Secondly, it is againſt Law, that a „ ſhown 
be barred of his Debt upon ſpectalty, by reaſon of a Oebt 
upon a ſimple Contra; wherefo2e , #c. . Daniel e contra, The 
uſtome was alwates to bind the Executozs oz Adminiſtra- 
to2s to pay Debts upon Contracts; and Cuſtomes in London 
are confirmed by Parliament; and are now as ſtrong as a 
Statute. And therefo2e in London they pꝛeſcribe to give Land 
in Mortmaine, which is againſt Statute Law; and there is not 
any Cuſtome but that it depuves, and is againſt the Common 
Law in ſome point. And this Cuſtome is reaſonable ; 105 a 
Debt upon a Contract 1s as well due as a Debt upon an Db- 
ligation ; and WT i there is as great reaſon to2 the pay: 
ment ofthe one, as of the other, although the Law hath given 
a greater p2erogative, viz, a pzozity of paying the one, rather 
thento the other; And although 1t might rem hard to have al- 
lowed this Cuſtoine in this Court, if it had been o2iginally 
pleaded here, yet when the Cuſtome hath been executed a- 
2 15 the Adminiſtrato2 by the Laws of the City, whereto 
e is ſubject, it would be miſchevous unto him to be dif: 
allowed it here. Foz then he ſhould be twice charged with- 
out remedie ; and this difference is taken in 1 Ed. 4. 8: 
Owen Juſtice, the Cuſtome ts reaſonable , fo2 the Exrecuto? 
in Conſcience is bound to pay Debt upon a Contract as 
well as upon ſpecialtie. And ſuch a matter was about four 
pears ſince in thi Court, but not adjudged ; and of that 
opinion were the other Juſtices , eſpecially as this Cale 
is, being executed againſt him , who is liable and char⸗ 
geable by the Cuſtomes of London; and afterward in Mich. 
37 and 38 Eliz, it was moved again ; and another erception 
taken, fo2 that the Cuſtome cannot be to bind the Admini⸗ 
ſtrato2 , becauſe he beginns to be chargeable by the Statute 
of 3r Ed. 3, and no Action lay againſt him at the Common 
Law but it was denied per totam curiam; fo2 an Adminiſtrato2 
was chargeable; and to be ſued at the Common Law, but he 
might not ſue; and the Statute was but in affirmance of 
the Common Law; and they were ſued as Executo2s at 


the Common Law. And ſo it is 19 Ed. 3. Covenant 24. And 
Ogg the 
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the Caſe of 8 Eliz. 274. That an Acton lies not againſt them 

at the Common Law, is not Law in this point. The Plain. 

tiff would then had been Monſuted, Sed non potuit (fo as much 

a a e en as w a l 
ict; 

Defendant, 5 Co, 3. b. _ 


Termino Michaelis, | 
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Vicary verſus Farthing. 


KReſpaſs. The parties were at Iſſue, and at the tryal 
- by Niſi prius in the County of Devon, to pꝛove the 
Nonage of the Plaintiſt at the time of the Leaſe 
made ( which he would avoid ) a Church book was 
naiven in evidence, and after the Juries departure 
j P trom the Barr , and befoze they had agreed upon 
their verdict, the Plaintiffs Solicicor delivered to the Juro2s the 
ſaid Church book ; and afterwards they found fo2 the Plaintitf; 
and all this matter being examined — Walmbey Juſtice of 
Alsiſe there, he returned this verdia, and all this matter upon the 
poſtea. And now foꝛ this cauſe it was moved by Serjeant Heaſe, that 
Judgment ſhould be ſkated, and in Vale thereof cited, 11 H. 4. 18. 
35 H. 6. Examination 17. 14 H. 7. 2. And alſo one Medcalſs Caſe which 
was in the Common Bench, Anno 34 Eliz. where a witneſs exami⸗ 
ned gave evidence to a Jury; and afterwards one of the Jury 
when they were conferring upon their verdict, called him to recite 
his evidence again, which he did, and affirmed upon his Dath 
upon examination, that he did not ſpeak moꝛe 02 lets then befoze; 
and yet this matter being returned upon the poſtea , it was re: 
ſolved that no Judgment ſhould be given upon that verdict; and 
Hugh Wiatt ſuid that in this Queens time it was ruled in one 
Pickerings Caſe, that where Letters Patents were given in evt- 
dence to the Jury, and afterwards when they were conferring 
upontheir verdic,the Plaintiff without the Courts direction de: 
livered unto them the ſatd Letters Patents, which were given 
in evidence, that Judgement was fo2 this cauſe ſtated upon the 
verdict, G way and Popham denied that Caſe; but — ſald, that 
as this Caſe ie, the Juſtice of Aſsiſe might have refuſed this ver- 
dict. And it is alſo clear, that TWWaitings oꝛ Books which are not 
under Seale, cannot be Delivered to the Jurozs without the 
aſſent of both parties, but being delivered by the Court without 

the aſſent of the parties, neither of the parties can avoid 
verdict, in regard they were given in evidence .befoze ; and the 
Court had given direction to the Jury concerning their validity, 
eſpecially being evidences in waiting, which cannot be altered, 
noꝛ by intendment cannot induce the Jury further to their ver- 
dic, then the ſhewing of them in Court had done befoze ; but 
Sg g 2 Medcalft 
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Medcalſs Culermight well be, becauſe it being but evidence by 
parol , the wirneis might peradventure alter his Teſtimony 
befo2e given, by a greater info2cement, oz otherwiſe , then he 
ſaid befo2e (although upon his examination he would not con- 
feſs ſo much) which peradventure was the cauſe to move the 
Fury to give their verdict, where it ſhall be a good cauſe to ſtay 
the Judgment, and of that opinion were Popham and Clinch, Foz 
otherwile it would be very miſchevous to the party foꝛ whom this 
verdict paſſed, if the delivery of evidence by the contrary party, oꝛ 

eradventure by a ſtranger „without his pAvity, ſhould ſap 
us Judgment, which is the reaſon that eating and dzinking 

y a Juro2 ( tinleſs it be at the coſts of the party fs2 whom 
the verdict paſs ) ſhall not avoid the verdi. But Fenner e 
contra, becauſe there might be ſome matter in this book to induce 
them otherwiſe then they intended befoze ; and becauſe it was 
delivered on his part, fo2 whom the verdig paſſed, wherefoze 
it was adjourned ; but afterwards in Trin. 38 Eliz. it was adjudged 
fo2 the Plaintiff. 


Courtier verſus Barrett and Sampſon, Hill, 36 Rot, 496, 


Por upona Judgment in the Common Bench in a Replevin; 
the Defendant avows fo2 Dammage Feaſant the parties 
were at Jſſue, and the Plaintiff was Mon ſuted after evidence; 
and the Jury aſſeſſed Oammages fo2 the avowant, and now the 
Pſaintiff de 5 Erro2, and alsignes foꝛ Erroꝛ a diſcontinuance, 
to2 that the Plaintiff declared in Michaclmas Terme; and the 
Defendant imparled untill Hillary Term, and from Hillary Term 
till Eaſter Terme; and there is not any continuance; and then 
the Plaintiff declared again, (as the manner there is) and the 
Detendant pleads thereto, and flue there joyned , it was moved 
that this now was not tobe aſsigned fo2 Erro2,becaule it is after 
verdict, and ſo aided by the Statute of Jeophails. But it was ruled 
by the whole Court, that it was not aided ; fo2 here the Plaintiff 
being Non-ſuted, there is not any verdi given; but in that 
whercof the Jury are to inquire of Dammäges, their verdict 
is but an office of Jnqueſt, and no verdi& whereof, cc. And it was 
cited to be here adjudged ſobetwirt Buſty and Ireland. Secondly, 
it was moved, that here was not any diſcontinuance; fo2 the 
ſecond Declaration is a new declaration of it ſelf, and doth not 
refer tothe firſt, and there ought not to be any continuance of 
the firſf. Fo2 it is not an Alias prout patet, &e. ſo it cannot be inten- 
ded to refer to a fo:mer ; but it was thereto an{wered, that it is 
not the manner to make ſuch entries in the Common Bench, yet 
it may be well intended to refer to the fozmer p2oceedings; 
wherefoze they ſent fo2 two of the Pꝛothonotaries of the Com- 
mon Bench, who came and info2med the Court that their courſe 
was not to make an alizs _ patet, but to make all their Declara- 
tions de novo, and yet they referred to the firſt Recozd; where- 
foze fo2 this Dilcontinuance the Judgment was reverſed. 


Hee 
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Hoe verſus Taylor, Paſch. 37 Eliz. Rot. 369. 


- Rror upon a Judgment in the Common Bench in Treſpals, fo } 
E cutting down underwood, The Detendant Juſttfies Wies (3 
ſon of a Leaſe of the Land made unto him by J. S. fo2 years, the 
Plaintiff ſhews that the ſaid I. s. was ſeiſed of the Hanno2 of wil- 
tord, whereof that place, cc. And that the underwood growing in 
the place where, ec. had time whereof, cc. been demiſeu by Copte, 
and that the ſaid J. S. befo2e the leaſe to the Oetendant, granted 
unto him , and his heires by Copie, ct. the uwimerwood there 
from time to time growing; to be cut down by the Plaintiff and 
his Detrs, quolibet anno- four 02 five acres annuatim, cc. Where- 

on he was thereof ſeiſed, ſecundum conſuetudinem, &c. untili the 
Defendant entred and made the Treſpaſs; and thereupon the 
Defendant Demurred in Law ; and after argument, it was 
ere adjudged fo2 the Plaintift ; and now was aſs1gned fo2 

.Erro2. Firſt that underwood growing cannot be demiſed by Copie ; 
fo2 here the loyle it ſelf is not let, but only the underwood an⸗ 
nually growing, which was agreed by the Court, that the Land 
it ſelf here was not demiſed by the Copy. Secondly, that not- 
withſtanding this grant to the Leſſee, that the Lefſo2 might well 
cut down the underwood, f02 it is but in nature of the grant of 
Eſtovers, — the H2zanto2 may take Trees with the G2antee : 
But the Court reſolved fo2 the Plaintiff, that the Aion was 
maintainable; fo2 this underwood is a thing of Inheritance and 

erpetuity ; fo2 after every cutting down, they will grow again 
from the ſtubs ; aud ſo may be well demiſed in Fee by Copy; 
and as Eſtovers might be granted in Fee, ſo might this alſo, 
Fenner ſaid that he knew a Market within the Pannoꝛ of Trookhorne 
in the County of Somerſet to be demiſed by Copie; and it was ſaid 
here that Str John Bourns Caſe was adjudged, that a grant of 
Tythes by Copy was good. They alſo held that the G2anto? — 
could not meddle with the TUoods, noz his Leſflee, fo2 he 
intirely granted the underwood , and not Eſtovers, 02 ſoa many 
loads of Wood; wherefoze the Judgement was affirmed. v. J. 

0. 30. 


Sir Chriſtopher Blunts Caſe, 


1 an Infozmation upon an Intruſion by the Queen againff Sir (4) 
Chriſtopher Blunt, a Juto was challenged fo2 not ciency of 
Freehold ; and by the examination of the Juroz it appeared that 

he had Freehold of the valueonly of Fifteen ilings per annum. 

Het it was ruted by the Court that he had ſufficient to paſs on that 

Jury; fo2 at the Common Law, it᷑ a Juroꝛ had any * it was 
ufficient. But by the Statute of Punce Henry 5. he ought to 

have Fo2ty ſhillings per annum, and by the Statute of 27 Elz. he 

ought to have four pound per annum, where the Dammages ex: 
ceeded foꝛty marks per annum. But the Statuts ſpeak only be: 

twirt party and party, which extends not to the Queen; 2 
foie Freeholw, and epe2efore one who bad unt any Ter bew was 

reehold; 
there challenged and withdrawn. 


d 
Hardy 


(5) 


(6) 
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Hardy verſus Seyer, Paſch, 37 Eliz, Rot, 254, 


E Jectione Firmæ; UPON a ſpecial verdict the Caſe was, a Leaſe was 
made to a (Uidbow fo2 Fozty years, Sub hac tamen conditione 
quod ſi tam diu vixerit ſola & inhabitaverit, within the laid houſe ; the 
{Uiddow continues unmarried in the ſaid houſe all her life time; 
and dies within the Fo2ry years; and whether the Term was de: 
termined, was the queſtion betwirt the Executo? of the Cliddow, 


and him in reverſion. Fo2 if thoſe wozds were a Condition 


meerly, and not a limitation, the Term remains; fo? ſhe per: 
koꝛmed it during all her like, untill it became impoſstble by the 
Actof God, which ſhall not turn to her p2ejudice; but it it were a 
limitation, ik ſhe ſhould ſo long inhabit therein, it is otherwile. 
Gawdy, Clench and Popham held that the wozds Sub conditior, quod 
{i &c. Are void wozds, fo2 they are inſenſihle, and be neither li. 
mitationno2 Condition, fo2 all Conditions ſhall be takenſtricly, 
and no woꝛds ſhail be ttupplied by Jntendment to make a Con⸗ 
dition to deveſt o2 to diſtroy an Eſtate; and it is no moze here 
then that a man makes a Leale fo2 years rendung Rent, sub Con- 
dition. quod ſi, &c. The Rent be not paid, and ſaies nomo2e, which 
is without ſence ; fo2 it map be intended that he ſhould foz- 
keit a paine, oꝛ that the Le ous re-enter, which is uncer⸗ 
tain ; and every quod ſi ought to be anſwered with the wozds quod 
tunc, thereby to make the intention of the parties full, what ſhall 
be done; for otherwiſe we cannot Judg of their intention ;fo2 
it may be they intended that then ſhe ſhould x a penalty, o; 
arcel ofthe Term, oꝛ part ot the pꝛofits. And fo? this incertain- 
it is void and of none effec; and the Leaſe is abſolute ; but if 
the woꝛds were that the Leaſe was fo2 Fo2ty years if ſhe ſolong 
{ive unmarried, and inhabited therein, Popham held it to be a li⸗ 
mitation; and to determine the Leaſe b her marriage 02 death, 
lo that ſhe cannot inhabite therein; and ſo Bromley affirmed was 
the intent of the parties, and the truth ofthe Cale ; and that it 
was miſtaken in dzawing the verdict ; fo2 the woꝛds Sub hac conditio- 
ne quod were not in the Leaſe, But Fenner held that the wo2ds 
ſub conditione are full enough to make a Condition of Re-entry 
without any other, and ſupplies the defect (ubſequent ; and are a 
Condition and not a limitation; and that this Condition is well 
perfozmed, and the Leaſe remains abſoltite ; wherefo2e it was 
adjudged fo? the JPlaintiff. 


Evington verſus Brimſton, Trin. 36 Eliz, Rot. 86. 


Tze of his Bealts taking. The Defendant Tuftifies as a 


8 diſtreſs fo2 an Amercement in a Leet in Spalding, becauſe he 
left his gate open ad Nocumentum Inhabitantium, &c. Et per totam Curiam, 
it is not a J2uſance inquirable; fo2 it is a pꝛivate Jn be ian 

ain 
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Buskin verſus Edmunds, Trin. 37 Eliz. Rot, 628. 


D#: upon Demurrer. The Caſe was, that A. let Lands to 
B. in the County of Bucks, rendzing Kent at the Receipt of 
the Royal Exchange in London ; and fo2 non payment a re-entry. 
The Rent was not demanded no2 tendzed at the day; the 
Leſſo2 entred , and whether his entry were congeable o2 not 
without demand, was the Queſtion. Gawdyheld that it was ; f62 
being reſerved out of the Land, there needed not anydemand, as 
the Abbot of Hydes Cale is, and in the 16 Elz. Dyer ini the Bith 
of Exceſters Caſe, where Juue was taken upon the Tender, wht 
20ves that a demand is not requiſite ; but all the other Juſtices 
eld ol there ought to be a demand at the place where it is pay- 
able; f02 it remains yet a rent, which in its nature is demandable 
by him who would have it; and they ſaid that ſo it hath been ad: 
judged befoze theſe times. TWherefoze ft was afterwards ad. 
judged accowdingly, that the Entry of the Leſſoꝛ was not lawfull. 
Poſtea, Mich, 40, & 4. B. R. p. 33. 


Boraſton verſ#s Hay, Trin. 36 Eliz. rot, 1101, 


eſpaſs, The Defendant pleaded that the Land was Copyholz 
T Tau. parcell of the anno? of Abberſley in the County of 
Worceſter ; and that the Cuſtome there is that if a Coppholder 


in Fee hath a (Wife at the time of his death, and two ſons oz 


moze, that the (Wife ſhall have that Land during her life as a 
Fran bonck And that ik the eldeſt ſonn dies, living the TWife; 
although he hath Jſſue, his Ifſue ſhall not have it, but the ſecond 
ſon; and ſhews that Robert Boraſton grandfather. to the Jlaintiff 
was a Copyholder of that Mannoz, and died befoze his Wife , 
having Jule the Plaintiffs Father, and one John Boraſton hig 
ſecond ſon ; that the Wife held her ſelf in her F2eebank ; and 
that the eldeſt ſon died, living the Mike; and that afterwards 
John Boraſton the younger (on was admitted, and ſurrendꝛed to 
the Defendants uſe, #c. and Iſſue was taken upon this p2e- 
(cription, and the Jury (un the Cuſtome as befoze, and that 

e younger ſonſhouldhave it, unleſs the eldeſt ſon was admitted 
thereto, as to the reverſion, oꝛ made Fine fo2 it with the Loꝛd in 
his life time. Et ſi ſuper totam materiam, &c, the Court ſhall adjudg 
the Defendant guilty; they found the Defendant guilty; if other: 
wiſe, not Guilty ; and upon this verdict it was moved by Tankeld, 
that it was found fo2 the Plaintiff; fo2 the Cuſtome is not found 
in that manner as he pleaded it and therefoze it is found againſt 
him who pleaded it; to2 he pleaded a general Cuſtome without 
exception; and the Cuſtome found is with an exception and 
ſpecial ; and of that opinion were all the Juſtices, that the 

uſtome found, is not the Cuſtome put in Iſſue ;wherefoze it is 
found againſt the Defendant , as the Caſe in 2 Eliz, Dyer 192. 
where a Tuſtome was pleaded, that a Feme ſhould have it during 
her life , and it was found that ſhe ſhould have it durante viduitate 
only; afterwards Popham ſatd,it is a Comnion Cale, that if there 
be ã pꝛelcription to have Common, fo2 all his Beats, and i 
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is found, that he ought to have Common fo? all his Beafts, 
Levant and couchant. It is found againſt him who pleaded it; and 
Fenner was of opinion to give Judgment pꝛetentiy fo2 the Plain⸗ 
tiff; but it was then moved that here was not any verdia found 
upon this Tiſſue ; fo2 they concluded their verdict, fi &. The 
tound the Oekendant gutlty!; if otherwiſe, not guilty, #c. and 
there is not any concluſion of the point in $fſue ; and of that 
opinton were all the Juſtices upon view of the Reco2d; and that 
fo2 this Cauſe it was inſufficient and a groſs fault; whereupon a 
venite facias de novo WaS awarded. 


Warner verſus Winch, Paſch, 37 Eliz, Rot. 53. 


Ee: of a Judgement in Debt in the Common Bench, The 
Erro?2 aſsigned was, that the Platntiff declares fo2 a Debt 
upon an Action of T wenty pound; and alter imparlance declares 
de novo, and therein demanded a Oebt of Eighteen pound; and 
had Judgment to recover ; andit was held to be erroneous, fo2 
that there were but one Dxtginall and two Declarations, and the 
one varying from the other: and therefoze it was adjudged here 
Mich. 36, and 37 Eliz, where in Debt upon an Obligation dated 
1 Maii, The ſecond Declaration was upon an Obligation dated 
2 Mai, and thereupon Judgment, that it ſhould be reverſed; 
hereupon the Judgment here was atterwards reverſed, 


Goodwin verſus Grudge, 


E upon a Judgment in Debt, where the Judgement was 
affirmed, it was held by all the Juſtices, and ſa the Clerks 
ſald was their uſage; that the Ocfendant in the TAztt of Erro? 
ſhall have 1 without a S$cire facias, although the 
year and day be paſted ſince the firſt Judgment. Vid, 15 H. 
7. 


Badcock verſus Atkins, 


2 theſe woꝛds, Thy Father (Innuendo the Plaintiff) bath 
. ſtolen fix ſheep. The Defendant juſtifies, and Iſſue taken 
thereupon, and found fo2 the Plaintiff; and it was alledged in 
arreſt of Judgment, that the Oeclaration was not certain no2 
(ufficient to ſhewthat he ſpake thoſe wozds of the Plaintiff. Foz 
it is not averred that he ſpake them to the Plaintiffs ſon, no2 that 
the Plaintiffs ſon was there pꝛeſent; and then it cannot be inten⸗ 
ded ot the Plaintiſf, and the Innuendo will not help this incertain- 
ty. And although the Deferidant hath admitted it by his Plea: 
— that never ſhall help a Declaration which is defective in ſub- 

ance: but it it weredefective in fozm only, as by leaving out the 
place where a thing was done, oꝛ by pleading a collaterall Plea, 
that may be made good, as 18 Ed. 4. 16. and 6 Ed, 4. 2. and of that 
opinion were all the Juſtices (beſides Gawdie ) that the Declara- 
fion was not good; fo2 it cannot be intended to be ſpoken of the 
Plaintiff moe then ofany other perſon, unleſs it had been wm 
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red, that his ſon was there pꝛeſlent: And although the Detendant 
by his Plea confeſſeth, that he intended them of the Plaintiff, 
vet that ſhall not help the Declaration which is inlufficient. But 
Guwdy e contra: becauſe it ſhall be intended, that the Plaintiffs 
fon was there, fo2 otherwiſe he could not gave laid, Thy Father. But 
notwithſtanding it was adjudged fo2 the Oetendant. 


Sale Leſſee of Nevel (who claimed to be Lord Latimer) 
Plaintiff verſus Barrington. 


fe tions Firmæ. The Dekendant pleaded not guilty, and after 
2 iſſue joyned, the Qucen (ent a ſpecial Tat to the Court, re: 
citing how the Oefendant was Tenant in Tail, with divers Re- 
mainders over; the Keverſion to the Queen, and that her Rever- 
ſion might be p2ejudiced by this tryal: Wlherefo2e it was com- 
manded them nor to p20ceed to the tryal of this iſſue Reginain- 
conſulta. And it was thereupon much diſputed, whether this Cit 
were allowable oz not; becauſe it is a Perſonal Action onely, 
wherein it appears not how the Queen can be p2ejudiced; fo2 it 
may be the I laintiſf claims his Leaſe under the Queens title. 
It was alſo objcced, That in regard the Dekendant is Tenant 
in Tail, with divers Remainders over; the Reverſion to the 
Queen, it is a very remote cauſe to have aid. By the Statutes 
alſo of 2 Edw. 3. cap.8. & 11 Rich. 2. cap. 10. Juſtice ought not to be 
hind2ed by the Kings Wait, either under the Great o2 Petit 
Deal; and therefo2e this (Wait ſhall not be any cauſe of delaying 
this ſuit. But Coke the Queens Attozney laid, That this was 
not to delay Juſtice 02 Hinder right, but to do right; fo2 it is 
neither Law no2 Juſtice, that the Queen ſhould be prejudiced 
ip her Juheritance without being made pꝛivy, which ought to 
be by Aid-Prayer. And when the Defendant will not p2ay in 
aid, this Wait is in nature thereof to infozm the Court how 
it concerns the Queen, and to inhibit the p2oceedings until, 
ec. Foz if the Court be inkozmed by Pleading , that it con- 
cerns the Queen in her Inheritance, they Ex Officio ought to 
ſtay it until the Queen be conſulted, c&c. And when they do 
not, ſhe may by Law info2ce them by her Aut; and that ſuch 
a Wait hath been awarded, appears by Fitz N. Br. 154. 21 Edw.3. 
44. & 31 Edw. 3, Saver Default 27. But theſe are in Real Act- 
ons, yet it may allo he in Perſonal Actions, where the Queens 
title appears to come in queſtion; and fo is 2 Rich. 3. 13. And 
although he be Tenant in Tail, Remainder over who is im, 
pleaded, yet it is ail one; fo2 Tenant in Tail ſhall have aid 
of the Queen, but not of a common perſon, as appears 
10 H. 7. 20. & 38Ed.3.14. And that this is allowable ina Perſonal 
Action after Tſſue, as well as did Pꝛayer 1 be allowed, ſtands 
upon one Reaſon , and is one Law ; ſo it hath been put 
in ure. And Mich. 34 & 35 Eliz. in the Common Bench in an 
Ejectione firmæ, by one Blofield fo2 Lands, parcel of the Poſſeſst- 
ons of the Earl of Arundel, after iſſue ſuch a Unt was a- 
warded, as is here, and by advice of all the Juſtices was al- 
lowed, And it was held by all , en here, That 1 7 
999 
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CUait ought to be obeyed, Foꝛ as much as it appears unto them 
(aſthougy this trpal is but in a Pertonal Action) That the 
Queen may be p2ejudiced in her title. And by the Wat, there 18 
a Recital of a Citle in the Queen ; and that this tryal is 
p2ejudicial thereto, which 1s not realen to be tryed Regina In- 


conſulta. And her tryal of Right is to be diſcuſſed in Cyan: 


cery, where the Queens Reco2ds are to p2ove her Title. 
Wherefoze it is not reaſon we ſhould p2oceed without a 
Procedendo ; and ſo they all held. CUhereupon they (ard, it 
were fitting, that the Plaintiff (cud procure a Procedendo : 
TUhereto!e, tc. 


Paramour verſus V'rrold, Mich, 35 & 36 Eliz, 
Rot. 26. 


Pda Impriſonment in London. The Dcfendant pleaded a Re. 
covecy agatnit the JÞiamtiff in Oebt, in Sandwich Court in 
Kent by cuiſtom, and by fo2ce of a Capizs ad ſ tisfciendum dwat ed 
there, he took and impaioned him at Sandwich ; Abſque hoc, That 
he 1s guilty in London. The Plaintiff fo: Kieplication ſatth, 
Chat he inipztioned him in London, Prout, &c. Abſque hoc quod 
habetur aliquod tale Recordum , & hoc paratus eſt verificare per Recordum 
illud, &c. And thereupon the Oetendant demurred in Law: 
F:c: , Becauſe he takes a Traverſe upon a Traverle , where 
he ounht to have maintained his Occlaration; as 1 Hen. 7. 21. 
Seconoty, Becauſe He avers , Quod non habetur aliquod tale Recor- 
dum, & hoc paratus eſt verific:re per Recordum illud, which is a meer con- 
trariciy; tv2 he therein coneſteth , that chere is (uch a Recoꝛd, 
which is the e:p2ers cale, in 9 Hen. 7. where it is alledged and 
held ro be Erro2 : And all the Court fo2 the firſt held clearly, 
that the Plea is good; fo2 otherwiſe, every Oefendant by a falſe 
Plea might draw a Tranſitoꝛy Action in what place he would, 
and might make the place and day alledged material; which 
the Law will not tuffer , but will rather ſuicer the Jfaintiiff to 
Traverſe ſuch a falſe Plea without niaintatning his Action. 
And ſo are the Books of 10 Edw. 4. 2. 12 f dw. 4. 6. 43 Edw. 3. 23. 
Foz the ſecond point, Gawdy and Fenner held the Keplication to 
be ill; fo2 it is meerly contrary and repugnant to ſay, That 
there is no ſuch Reco2dD , and that he wund aver it by the 
lame Recozd, and that this is matter of ſubſtance which needs 
not be erp2eited upon Demurrer: Foz no ]Itca 1s good with: 
out an Averment, but it is a meer JNugat:cn, and the Court 
ſhall not Have any regard thercio, it the parcy will not aver 
it: And a void Averment is as no Averment, and fo this 
Plea is ill: Popham and Clinch e contra in this point. Foz al- 
though the Averment be vold and contrariant in this caſe, yet 
the Plea is here good without an Averment ; fo? it is a jlca 
in the Negative, and need no other Averment, but to ſay, Ec 
hoc — quod inquiratur, &c, And then the other ſhall ſay, Habetur 
tale Recordum, & hoc paratus eſt verificare pro Recordum, And then the 
Defendant ſhall joyn with him, Et prædictus defendens ſimiliter, &c. 
But then Pelham fo2 the Dekendant ſhewed, That this Action 1s 
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dy Original Wait , wherein the Treſpaſs is ſuppoſed, « May, 
rg in ths Declaration, the Tr 18 oppoled es be 
20 May, 34 Eliz. So the Aut ſuppoleth the Treſpaſs to be done 
befo2e it was in truth done, as appears by the Declaration. And 
fo2 this caule it mas held by the whole Court to be ill, and ad. 
judged acco2dingly, * 


Marvin verſus Maynard. 


Crion upon the Caſe. TUhereas he was ſeiled of tid C 
A of Upron Gray, that the Defendant to ſlander As Title, _ 
ſpake theſe wowds , Mr. Marvin ( innuendo the Plat bath nor 


) 

any Tide to Upton, ( innuendo Upton Gray.) Upon not gui 
lt was founo fo2 the Plaintiff, and now moved | in Freett of 
Judgment. Firſt, Becauſe he doth not ſhow what eſtate he 
had therein: Fo2 it may be that he hath it but Per aura vie, 
and then Ceſtuy qui vie being dead, he hath not any Title: He: 
gught alſo to recover his damages to Us Eſtate, xc. Second. 
iy, The wo2ds are not ſpoken of Upton Gray, but of Upton onely; 
which cannot be intended of Upton Gray, and it t be help: 
ed by the innuendo. But all the Court reſolved, the De- 
claration was well enough. Foz as to the firſt, he needed not 
ſhow what Eſtate, #c. fo2 his Seiſin of an is ſuffici- 
ent: And therefoze Fenner ſuid in the caſe q 

e Loꝛd Dacres in a Watt of Annuity, the Defendant 

hat he 177 it unto him to be his Steward that 
he was ſetiſed of the anno? of D. and requeſted him to keep 

is Court there, and he refuſed, gc. And Erception was 
there taken, becauſe he ſhews not of what Eſtate be 
ſeiſed, and ruled to be well enough: Fo peradventure it mi 
be 2 to diſcover his Eſtate. to the ſecond they 
Chat the inmendo did ſufficiently ſerve toldew bis nt 

he meant in naming Upton : Fo2 it is uſually 
the Addition, and might be called ſo; wherefo | 
ſtands well with his {peaking. if without 
it could not by any Intendment be taken ſo, it 
been oirwile. heretoꝛe it was adjudged fo 
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Sharplus ver ſus Hankinſon, Hill. 27 Elis. Rot. 


2 (15) Eh: upon an Obligation Condition, Thar if the Obligor payedto 


the Obligee twenty pound of lawful Engliſh money, which ſhall be inthe 
year of our Lord, 1599. in and upon the thirteenth day of October, next en- 
ſuing the date hereot ; That then, &c. The Defendant pleaded, That 
the day of payment was not yet come, and it was thereupon de⸗ 
murred, and moved fo? the Jlaintift, That the Conditton ſhall 
be conſtrued , that the payment ſhall be upon the Thirteenth of 
October next enſuing the date of the Bond, which day ts paſt; and 
the woꝛds, Which ſhall be in the year, &c. ſhall Have relation that it 
ſhall be ſuch money as ſhall be currant, Anno 1599. Ut Fuller fo; 
the Defendant moved, that the wo2ds ſhall be conſtrued, Thar the 
payment ſhall be upon the Thirteenth of October, which ſhall be in Anno 1599. 
nexcenſuing. So by this Expoſition and Interplacing of the words, 
all parts may ſtand together; and ſo without doubt, was the in⸗ 
tent of the parties. Gawdy: The Condition is ſenceleſs; but 
he conceived when a certain time.of payment [Ss expꝛeſſed, that 
ought to ſtand, and all the reſidue fhall be void, being repugnant, 
And there cantiot be ſuch a conſtriction made, Thar che next enſuing 
ſhall refer to Anno 1599. Fo that is certain enough without thoſe 
woꝛds; but it ſhall refer to the Thirteenth of October: Fo: ather⸗ 
wile the Thirteenth of October had not any ſence, wheretoꝛe he 
conceived, that the day was paſt, Fenner, Clinch, and Popham e cor- 
tra: F02 Fenner held, that when the woꝛds in Deeds be repugnant, 
they ſhall be rejected, and we ought to adjudge upon the other 
wo2ds : Then here, when the payment ts appointed to be in Anno 
1599. there is certainty enough; and the words, The thirteenth of 
October next enſuing the date, are x ug nant and votd ; and therefoze 
the day of payment is not yet come. Popham: The payment ſhall 
be upon the Thirteenth of October, Anno 1599. Foꝛ it ts reaſonable 
to conſtrue it accoꝛding to the intent ot the parties, and as it may 
ſtand; and then it ſhall be conſtrued, that the Obligoꝛ ſhall pay 
luch money as ſhall be currant, 1599. And that he ſhall pay it 
upon the thirteenth of October next after the year 1599. And the — 
after the date hereof, Are repignant and void, And by thisgrpoſiti- 
on all the woꝛds ſtand, but che date hereof: Ind if it ſhot be con: 
ſtrued to be paid upon the thirteenth of C ctober next enſuing the 
date, it ſhould be impoſsible: Foꝛ how may a man pay money in 
Anno 1593. which ſhould be currant in Anno 1599. befoꝛe which time 
peradventure the coyn may be — ? and therefo2e this con- 
ſtruction ſhall be received, whereby the day is not yet come. Clinch 
held, that it ſhould be conſtrued as Fuller had expounded it; ſo as 
all the wo2ds might ſtand by interpoſing and interplacing of 
them. TUherefoze , becauſe tee of them agreed againff the 
JÞlaintiff, but upon ſeveral reaſons, Gawdy conſented unto them, 
that Judgment ſhould be given againſt the Jlatntfff. And with- 
out further argument it was adjudged fo2 the Defendant. 
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Penn verſus Glover. 


D Eplevin upon Demurrer : The caſe was that the Biſhop of 
R Rocheſter made a Leaſe fo2 years of a Mannoꝛ, wherein were 
divers Copyhoiders with a Proviſo, That the Leſſee ſhall not moleſt, vex, 
or put out any Copiholder, paying his duties and ſervices , ſub pœna foxisfacturæ. 
And the Biſhop entred to2 tue condition bꝛoken: The breach was 
alSigned in boc, that the Oefendant Vis armis, entered upon a 
Coptholder ina Cow-houle, parcel of the pzeniſes, and beat him, 
Et fic moleſtavit, &c. AND it Was thereupon femurrev. And Tankeld 
moved, Thar this was not any bzeach of the Condition; fo2 the 
moleitation is to be intended of ſuch ſoꝛt, that he ſhould ouſt him 
of his Copthold , either by often Diſtraining, that he could not 
enjoy it quietly , 02 by lome other verations whereby he was in⸗ 
(02ceD to relinquiſh his poiteſston. And it is not ſhown here, that 
he ouſted him from his Topthold ; and if he entered upon his Copt- 
hold, and did nat ouſt him, it is not any bꝛeach, and the wong 
here is done onely to his perſon, and not to his Topithold-tene: 
ment. And of that optnion was all the Court, that hereby the 
Condition was not b2zoken ; fo2that moleſtation ought to be in- 
tended, ſuch as ſhould be an expulſion oꝛ moleſtation concerning 
his Copthold-tenement ; and there is not any blzeach by a Tort 
done to his perſon, 92 in Diſturbing him in any other Lands, un⸗ 
leſs they were his Copthold-tenements within the. Mannoz. 
+ ro mh without any further Argument it was adjudged ac: 
coꝛdingly. 


Welden verſus Bridgwater, Hill, 34 Elie. Rot. 489. 


too Quare clauſum fregit vocat* Bear-meadow apud Paunchbourn, aud 
his Hrats there gꝛowing, cc. Upon not guilty pleaded, 
was found by an eſpecial Gerdia, that the Plaintiff was ſciſed of 
the Mannoꝛ of Paunchbourn,and that in the laid Mannoꝛ there was 
a Meadow called Wide-meadow, containing eighty acres, whereof 
the place where, xc. is parcel, and that from time whereof, æt. 
this Meadow hath been divided by lot between divers perſons, 
Pro captione fœni de her ba inde proveniente ; nd that from time where: 
of, #c. the Plaintiff, and all thoſe whole eſtate, ec. have uled to 
have had allotted unto them yearly out ot the ſald Meadow thir⸗ 
teen acres; which being allotted, thall be called Bear- meadow; ind 
that the place where, cc. was allotted to the Plaintiff, and that 
the Dekendant entered and cut vown the Graſs, #c. And ik, #c. 
Atkinſon foꝛ the Plaintiff; the queſtion is, whether the Plantiff 
hath a prot a prender in that Land.onely, oꝛ the Land it ſelf; ſo as 
he might have Treſpaſs, Quare clauſum freꝑit, &c. Fo2 if he hath but a 
Profit, he cannot maintain this Action, as 5 Hen. 10. of him who 
ath a Warren onely in another mans ſoyl, 02 15 Hen. 02 14 H.8: 
of him who ts a Commoner onely. But it ſemeth here, this 
Land being alotted unto him, he hath an Jntereſt and Freehold 
therein fo2 the time, and may well have this action; as Fitz N. Br. 


62. Partition between Coparceners, that the one ſhall have the — | 
0 


(16) 


(17) 
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of D. to2 one year, and the other the anno? of S. and that eve 
iecond pear they Hail exchange. Now each of them fox 
time have a levexal Frechold, and ſhail have Treſpaß alone, Quare 
cl.uſum fregit. So TennysEd. 1. Parti: ion 21. Partition, That the dne 
that! Have it from iuch a day to luch a bay, and the other to2 the 
reſidue of the year. Wherctoze, ac. And ot that opinion was the 
whole Court ; fo2 it may be good by pꝛeſcription: Aud by the 
Alotment, it is the pꝛoper Soyl and Freehold cf him to whom it 
is alotted, and that he well might maintain a Quare clauſum fregit. 
{lhereto2e it was adjudged to rye Plaintiff, 


—  —— 


Sower verſus Bradfield, Trin. 37 Eliz, 


| Ebt fo; fo2ty ſhillings upon an Arbitrement. Whereas the 
(107 D Plaintiff claimed trom the Defendant and one J. 5. five 
pounds expended fo2 them Pro diverſis negotiis; and they had ſubmit. 

ted themſelves ts the Arbitrement ot Sir William paſton fo2 it; 

who arbitrated, that the Oefendant and J. S. ſhould pay to the 
laintiff four pound, viz. The one fo2ty ſhillings, and the other 

02ty ſhillings ; and fo2 the fozty ſhillings to be paid by the Oe- 
tendant, he bꝛought this Action. And it was thereupon demurred; 

Firſt, becauſe this is a debt certain, which ought not of it felf be 

ut in arbitration. Sed non allocatur. Fo; although a debt upon a 

ill oz Contraft cannot by it ſelf be put in Arbitrement, yer this 

five pound is claimed as erpences, Pro diverſis negotiis; and {0 may 

be well put in Arbitration. Secondly, it was alledged, That tiis 

Action ought to have been joynt againſt them both fo? the four 
ound, and not ſeveral. Sed non allocatur. Fo2 the (viz.) makes it as 

veral Arkitrements fo2 both: TUherefoze it was ad;udged fo? 

the Plaintiff; 


Adams verſus Albon, 


(19) JE was moved in Arreſt of Judgment after Uerdict, that the 
Venire facizsbo1e reſte, 9 July, 37 Eliz. reto2nable Die Mercuri proxime 
poſt tres Trinitar' proxime ſequent”, which day is not yet came; to2 the 
9 July, 37 Eliz. fg Dies Mercuri in tres Trinitat' 37 Eliz. and the laſt day of 
the Term: And therefoze the Tait here is not retoznable the 
ſame dap, but ought to be Die Mercuri proxime poſt tres, Trinitat Which 
is a year after. erekoze this tryal is betoꝛe the day that the 
Venire facias Ig retoznable,and therefoze ill; and it is not like where 
in a tryal, the Venire facias id not retoꝛned: F that ſhall be intend⸗ 
ed good, a venite facias being awarded and retoꝛned, and that it 
was imbeſled, which is aided by the Statute. And ok that opi⸗ 
nion was the whole Court at this time. Sed Adjournatur. 


Fuller verſas Fuller, Hill, 56 Eliz. Rot. 586. 


Reſpaſs. Fo Lands in Chigwel in the County of Eſſex ; upon not 

(20) 1 guilty pleaded, a ſpecial Uerdic was found, that one Heory 
Fuller was ſeiſed of this Land in Fee, holden in Soccage, and had 
:IF[e four ſons, viz. John, Richard, Edward and Henry, ana unn 
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Land to Richard the tcconò ton, and his heics of his body, and af- 
ter bis death wichout ie, then ro Edward the third ion in tail, 
and then tv John rye cideit ton in call, Remainder to the right 
heirs of the Oevitloz: Richird ies, having iſſue two lons, viz. 
Thomas ulld Willi:m. Qrierwards Henry the Oeviſoꝛ ſald, That my 
Will is, that che ſons of Rich:rd, my fon deceaſed, ſhall have the Lind deviſed 
to their Father, as they ſhould have had if their Father had lived, and had died 
after me, Henry the Orbitoꝛ died, Thomas the (on of Richard entred, 
upon wham John the eden ion of Henry entered; Thomas re enters, 
John buniss Creigais, Et ſi, &c. Chis cute was argued by Towſe fo? 
ye Plalncta, ano bp Lolter fog the Ockendant, and two points 
therken moves; Fru, whether by reaſon of this new Speech and 
Occiarattion acter the death of Richard, Thomas his fon ſhall take as 
a Oevilce: Deconviy, aomitting it be not a good Oevile to Tho- 
mas, whether John the eldeſt fon tail Have it during the time that 
any iſtue vi rhe body ot Richard be ative ; 02 whether Edward in RE- 
mailer ſhould enter pꝛelently; vecauſe it is not limited unto 
1.43 until the deach of Richard without iſſue; to as in the mean 
tune the heir ot the Oeviſoz might retain it: Foz if hein Re- 
mainder ought to have ir, then the Octendant Hath Primer poſſetiion; 
and fu che Hlaintiſt hach not any cauſe of Action. Gawdy held, 
that Thomas ſhould nat take it, ano that there was not any ditter⸗ 
cence, betunrt this and Brets caſe ; there the De viſe was in Fee, 
bere it is in Taii, which is all one: And this Speech of the Oe⸗ 
vito2, is not of any cited ; toꝛ there is ſuch a Speech in Brers caſe ; 
but the Devile of the anno of D. which he had not, was good 
with a new publication atter he Had purchaſed ir; foof a Devie ta 
an Infant in ventre ſi mere with a new piivlication atrerits birth: Foꝛ 
there is his Ci wattten , Thar he ſhould have ic; and it is c xpꝛeſſed 
by his words afterwards : But here there is not any witten 
(ill, That the ſon of Richard ſhauld have tit , and he cannot have 
it as his heir. CUlhereto2c, c&c. To the ſecond point there is no 
doubt, but that he in Remainder ſhall have it pꝛeſentip; fo? che 
De viſe being void to the firſt, it is as if it never had been made: 
Da it is it the firſt Ocvilee refuſe, he in the Remainder ſhall have 
it pꝛeſentiy, as 37 Hen. 5. Plow. 414. Secundo Mar. Dyer. Jaſper Warrens 
cate, CUhcreiv2e the Plaintiff hath not any caule of dict. on, cc. 
And in this point all the other Juices agreed with him; and as 
to the firſt point Clinch agreed allo, but Fenner and Popham e contra. 
And Fenner held, that Thomas ſhould take it by this Oevile; fo2 
this differs crom Brers Cale, in the manner of rhe new pubitcati- 
on. And as a Oevile to one whais not in effe, with a publication 
afterwards when he comes in eſſe is good, lo it is here: Fo2 it 
appears (as it is found) that the De viſoꝛ knew well, that the heirs 
of the body of Richard ſhould not take by Deſcent, their Father be⸗ 
ing dead; and thereioze he would have them to take as they 
might, viz. As urchaloꝛs by the name of heirs of the body of 
Richard, although Richerd was Dead at the time of the Deviſo2s 
death: And to do that. he made this new Declaration ot his Wil. 
Popham acco2d, That Thomas the heir of Richard ſhould have it as 
Deviſee by this new publication; fo2 none will deny, that if the 
Deviſe had been to Richard and the heirs of his body, and Richard 
had been dead at the time of the Oeviſe, but that the heir ſhould 


take it as a JIurchaſo2 : And truly there is not any difference, 


f02 this new publication ts quaſi anew TU, as it is in _ 
| caſc, 
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ale, Dyer 142. And Jhold cicariy, if a man hath ite thee ſons, 
und Ocvile his Land to the cideſt in Cal, Kemainder to the te: 
cond in Tail, Remainder to the third in Fee ; and the eldeſt 
victh, having 1itue in his Fathers life time, that his iſtue ſhall 
have it without a new publication, becauſe the intent of the De⸗ 
viſo2 was not to dif-inherit any of his ſons: And it map be he did 
not know of the veath of his eideſt ſon, who was peradventure 
beyond Sea, N el{where ablent. And there is not anyreatun to 
make ſuch a conſtruction , as to dif-inhertt His titue ; fo2 by ſuch 
means , many may be diſinherited , and the Wills expounded 
again the intent of the Deviloz. But of luch a Devile to a 
ranger, it may peradventure be otherwiſe ; fo2 the Devilee be⸗ 
ing Bead, the intent of the Deviſo2 doth not appear to carry 
it from his own heir to the heir of a ſtratiger. But fo? the ſe⸗ 
cond point, in regard they all agreed againſt the Plaintiff, it was 
adjudged pꝛeſentiy fo2 the Dekendant. 


Charter verſus Hunter, Trin. 37 Eliz, Rot. 1064, 


E Rror of a Judgment in an Action upon the caſe fo2 wo2ds, Thou 
— arta Priggin, Piltering Merchant, and haſt pilfred away my goods from my 
Wife and Children. Che Erro? aſsigned was, becaule an Action lay 
not #02 theſe woꝛds; and of that opinion was the whole Court; 
foꝛ the woꝛds do not impeach him ot Feloney: Wherefo2e the 
Judgment was reverſed, 


Bartholomew verſus Dighton, Hill. 37 Eliz. Rot. 251. 


22 upon a Judgment in the Common Bench, becauſe the 
- ÞAaintiff being an Infant tved by attoznep, and recovered; 
whereas he ought to have ſued by his Guardian: But tye Court 
upon the motion held, that in regard the Plaintiff hath recover- 
ed, and it is foꝛ his benefit, and no pꝛe nidice by his appearance by 
Attamey, that it ſhould nat be alsigned foꝛ Erroꝛ; but they would 
adviſe ; and afterward, Paſch. 39 Eliz. being moved, it was held 
— x to be Erro2, and the Judgment was reverſed fo2 that 
cauſe, 


Whetſtone verſus Higford, 


[]JÞ"" evidence to a Jury, the queſtion was, TUhether one 
might be the Queens Chaplaiu, and have Plurality of Be- 
nefices by the Statute of 21 H.8. by being retained by parol onely. 
Popham held, that the Queen could not retain by parol onely: But 
Tenner e contra, who ſaid, there was a caſe in this Court, wherein 
he himſelf argued, where the Serjeant of the Mace, being made 
by the deliveryof the Mace unto him, it was held to be good. 
And his office being inqueſfion as being fozfeited, he pleaded the 
Queens Licence by parol to be abſent and not to exerciſe it; aq it 

as 
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was adjudged tobe good ; foꝛ her Cozpozate body doth not take 
away 02 deitroy the humane vody, but that ſhe might retain ler. 
vants, and do other Acts as a Common perton does ; and it was 
ſewn that this Chaplain died above thirty years ſince; and that 
during his lite he was reputed her Chaptain, and erercited the 
place of Chaplain as well in her pꝛivate clolet as elſe-where ; and 
had all the benefits as her Chaplain, #c. Therefoze the Court 
laid that it ſhould be intended that he was her Chaplain, and well 
and duiy retained ; wherefo2e the queſtion being to avoid a Leaſe 
made by him to the {laintiff, it was held that he was a perſon 
able to make ſuch a Lcate; and the Jury fuund to2 the Plaintiff. 


Germyn verſus Rolls, Mich, 36 & 37 Eliz. Rot. 365, 


Rror lipon a Judgment in the Commom bench, where Germyn 
bzoughr Deut in the Common Bench againit Rolls as Execu⸗ 
toꝛ ot Norwood , fo certain Fees due Unto him as Attoꝛny of the 
Cummon Bench, as ailo to2 Fees due unto him fo2 Soliciting 
cauſes in che Queens Bench, as allo foꝛ money expended about a 
Fine toꝛ alienation. The Oekendant pleaded Nunques Executor, &c. 
and found againſt him; and Judgement fo2 the Platntiff; and 
Rolls bꝛolight his Aut of Exroꝛ. And the Erro2 aſsigned was be⸗ 
cauie this Action of Debt lleth not againſt an Executoꝛ; foz al- 
though it lies againſt him to2 an Attorneys Fees, becauſe the 
Teſtatoꝛ could not have waged his Law oz them, in regard he 
was compellable to erpend them; yet fo2 as much as it is bꝛought 
loꝛ Fees in ſolliciting ſutes in the Queens Bench, where he was 
not Attoꝛnev, (02 which an Action lies not againſt an Executoꝛ; 
then having conſoyned them, and Dammages intirely given, the 
zudgemenc is thereto2e erroneous in all. And it was agreed by 
the whole Court that the Action lap not fo2 part againſt the 
Executoꝛ, and that the conzovefing of them hath made all ill, ſo as 
he might have demurred upon it, and have abated the Tut; but 
it by his lea he having admitted it, he hath now made it good, 
was the queſtion; fo2 ic was laid that the reaſon why this Action 
lies not againſt an Erecutoꝛ, is, becauſe the Teſtato2 might have 
waged his Law; and an Erccuto2 by intendment cannot have 
Conulance thereof; But when he takes upon him notice thereof, 
and admitteth that there was ſuch a Contract, then he may 
be well charged, as 10H, 6.25 and 13 Ed. 3. tit. Executoꝛ. And ſo 2 
Ed. 4. Accompt lies not againſt an Executoꝛ; yet if he upon ac- 


count bꝛought againſt him enters into the account, and be kound 


in arrear, Action of Debt fo2 this account lies againſt him. 
Gurdy, the Indgment is erroncous, fo2 this Tait of it (elf lies 
nat againſt an Erecutoꝛ; and the admittance of the party ſhall 
never make a Aut, which of it ſelf is ul, to be good; but the 
Court ſhall adjudg it accozding to Law, as 10 Ed. 4. treſpaſs a- 
gainſt the Loꝛd, vi & armis, and he admitts it, yet the Court ſhall 
abate the lit, ſo 28H. 8.13. Debt is ought fo2 a rent-ſervice, 
which hath continuance, although the Oefendant admitts it, the 
Court ſhall abate the Aut. Fennere conrra, fo this is not ſuch an 
act ton which lies not againſt an Erecuto? ok it ſelf, but it {ies not 
vyreaton he is not pꝛivy to the —_— and he could not = 
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notice thereok; but if his ignozance is taken away, and he may 
have notice thereof, the Law will charge him as 46 Ed. 3. Debt 
was brought againſt an Executoz fo2 a tervants wages, and be. 
catizc that he himtelk retained the ſervant fo? the Teltatoz, 10 ag 
he thereby had conuſance, it was held that he ſhould be charged; 
otherwile not: lo here becauie by his Plea he takes notice there. 
of, and admitts it by an tmplicite conteſston, the gion well 
lies wherefo2e, at. Pophem, J agree that if in Debt upon a fim- 
ple contract, ihe Executoꝛ confels the Action 0? pieads Nihil deber, 
Judgment tha{l be given againſt him, becatile in the one Colt 
upon rhe Tryal, the truth of the Debt appears; and in the other 
Caſe he by is lea contelieth it; but yer in reipec the Teſtatoꝛ 
might have w.:ged his Law, 92 pleaded Nihil debet; and the one 
wap is taken frum the Executoꝛ to diſcharge that Debt, he ſhall 
not be charged and inkoꝛced to plead if he will not; but J doubt 
here wi;cucr by his Plea the Contract be confeſſed. And there: 
foe a Cale hath been cited to be adjudged inthe Common Bench, 
30 Hi. betwirt Huſon and Webb, that in Debt againſt an Executoꝛ 
up fiutzle Contract who pleaded plene adminiſtravic and found 
agatiit unn, yet no Judgment could be againſt him, but the udg⸗ 
ment 1as againſt the Plaintiff, which is all one in the reaſon with 
this Cale; therefoꝛe it is good to [ce the Reeozd thereof, Et Ad- 
journatur. Hill. 38. B. R. plac. 5. 


Shaw verſus Tompſon, 


| Þ >» fo2 Fifty pound recovered in a Cotirt Baron. The Caſe 

was, that a Feme recovered Oower ot a Coppyold accowing 
to the Cuſtome of the Yanno? by plenic in a Court Baron; au 
fo2 that her B ron died ſeiſed, ſhe recovered by Judgment xhrce, 
Fifty pound Oammages ; and fo? that Fiiiy bzougyt this {.mivn, 
and declares upon all this matter; and it was thereupon demur⸗ 
red; and the ſo!e queſtion (as Tantidd moved it ) was whether the 
might recover Dammages to Fifty pound there, where they can⸗ 
not hold Plea above Foꝛty ſhillings ; but the whole Court heiv 
that the Oammages were well awarded; and that ſhe might well 
recover ſo much there; fo2 as they may hold ]Iica of the Land, ſo 
koꝛ the Dammages as far as the demandant ts damaified, and 
ſhall be well allowed. Sed Adjournatur, V. Hill, 38 Placito 3. V. 4 
Co. 30. B. 


Atwood verſus Ballard, 


1 fo2 his Cloſe bycaking. The Defendant Juſtiſies by 
reaſon of a way by pꝛeſcription from his Franktenement in 
D. unto the Ail. of S. in the ſame County Jſſue was taken de injuria 
ſua propria, &c. AND a Venire facias awarded from the viſne of D. only, 
and thereby it was tried and found fo2 the JIſaintiff. And it was 
now moved in arreſt of Judgment, that it was a miſ tryal , fo2 the 
viſne OUght to have been awarded from D. and $. Gawdy, Truc it 1s 
ik the p2eſcription to have a way had been traverſed , and fo tt 
hath been adjudged here; but by this replication the way is con- 
keſſed; and it may be that hebzeaks his cloſe without tiſing = 
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way, fo2 the way is not in queſtion , and of that opinion was 
Popham, but Fenner and Clinch e contra; and therefo2e it was adjour 
ned. vid. 13 H, 7. 13. 21 H. 6. 22. 34 H. 6. 15. 10 Ed. 4. 10. 


Bragg verſus Banning, Hill, 37 Eliz, Rot, 1004, 


— upon the Caſe, and declares, whereas he and all thoſe, ac 
have had a way from his Douſe in D. over Green acre 111 S. and 
over Black acre unto ſuch a place in p. that the Defendant had ſtop- 
ped his way in S. Ano upon Mot guilty pleadedit was found fo2 
the Plaintiff; and it was alledged in arreſt of Judgment, that 
the Oeclaration was not good, becauſehe alledgeth not in what 
CHI. Black acre was; f02 if the pꝛeſcription be traverſed, the Venire 
facias ſhall be from every Cill. where the Land is over which the 
way lies, æ ſo it was adjudged in 33 Eliz. Haukhurſts caſe in the Com: 
mon Bench, wherefoze #c. Gawdy. It is clear, that this is a fault 
tfo2 which the Oetendant might have demurred; fo2 true it is 
he ought to have alledged all the Lands thzough which he is to 
have his way, and Cills where they lie; and if the pze⸗ 
ſcription be traverſed, the venire ſhall be from every Cill.But now 
when he pieads Not guilty, the venire ſhall be from the Gill. where 
the ſtopping is alledged; koꝛ the way is not pꝛincipally in queſtt- 
on, but it ought to be p2oved upon the evidence, and thereto all 
2 Juſtices agreed; wherefo2e it was adjudged koz the Plain- 
| * 


Penny man verſas Rabanks, 


om upon the Caſe fo2 flandering his Title, fo2 that he ſaid 
& to 1.5. who was in ſpeech to buy the Plaintiffs Land, 1 
know one that hath two Leaſes of his Land, who will not part with them at any 
reaſonable rate. Ubi revera nulla talis dimiſſio facta fuir. The Defendant 
juſtifies by reaſon of two icveral Leaſes by paro! made unto him⸗ 
lelf. The Plaintiſt replies de Injurii ſur proprium abſq; tali cauſa, anD 
Iſſue joynedand found fo2 the laintiff, and it was now moved 
in arreſt of Judgement, that an Action lay not fo2 theſe wozds, 
foꝛ he doth not lay, that any had Leaſes fo2 years, but it might 
be well intended of Leaſes at will, which are not any pꝛejudice. 
Sed non allocatur; foꝛ it cannot be intended that he ſpake of Leaſes 
at will, becauſe he mentions Leaſes grantable over, and alſo 
ſuch as ſhall pꝛejudice the purchaſo2 ; wherefo2e, #c. Secondly, 
the Declaration is not good, becauſe he concludes, ubi revera nulla 
talis dimiſſio, &c. whereas there be two Leaſes mentioned, and 
this concluſion goes but to one which is incertain. Sed non allocatur; 
foꝛ Dimiſſio eſt nomen collectivum, and comp2ehends both Leaſes, as 
15 Eliz, 325, Aſſize, The Plaintiff made two Titles to two Barrs, 
the Text ſaith, Veiga le aſſize ſur le title that goes to both, where- 
koze, cc. Thirdly , becauſe it appears by the Defendants 
Juſtification, that be intended of Leaſes made to Himſelf ; and if 
d man claim eſtates, although they be kalle he ſhall not be puniſhed, 
which was agreed by al the Court that no action lay againſt one fo: 
ſaying, that he himſelf had Title 3 Eſtate in Lands, c. although 
112 
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it were falſe. But here the wozds in the Declaration as they 
are ſpoken being in the third perſon, be not intendable of himſeje 
but of ſome other, and impoꝛt a flanderto the Plaintiffs Title; 
and then his juſtification afterwards ſhall not take away that 
Action which bsfoze was given to the Plaintiff fo2 the ſlandering 
ofhis Title; wherefoze Rule was given that Judgment ſhould be 
entred fo2 the Plaintiff, unleſs other matter was ſhown upon 
the third day of the next Term, and afterwards paſch. 38 EZ. jt 
was adjudged fo2 the Plaintiff, Fenner contradicente. 


Anonymus, 
* 


Ne was endicted upon the Statute of 5 Elz. of perjurp, ſoꝛ 
that there was a ſute in Chancery betwixt one Marſhall and 
Harvie fo the Mannoꝛ of St⸗verton in the County of Devon, and a 
Commiision was thereupon awarded to examin witneſſes, that 
the Defendant ſwoze, the Deed of the Feoſtment of the Banno? 
( manerium prædictum innuendo) was delivered as an eſcrow to be de- 
livered, #c, ubi revera, it was delivered abſoſutely, #£ The firſt 
exception was, that this Dath, that the Deed of the Panna: 
was delivered as an eſcrow, cc. is not matertal, unleſs it be ſhewn 
that it concerned the Yann92 in queſtion; fo2 otherwiſe, although 
it were falſe, it is not puniſhable neither by action no2 by endict- 
ment upon this Statute. Foz the Statute 18, If a witneſs depoſe 
falſely concerning any cauſe, &c. Fo which falſe Dath he is not puntſha- 
ble by this Statuie, unlels it be ſhewn oz averred, how this 
concerns the cauſe. And of that opinton was the whole Court 
and although it is alledged, Manerium prædict innuendo, yet that ſhall 
notheip it; £02 a man ſhall not bs puniſhed as a perjurer by an 
— wherekoze fo2 this cauſe only the endictment was dil 
charged. 


Caſtleman verſ#s Hobbs, Hill 37 Eliz, Rot, 334 


Ction tinon the Caſe fo2 theſe woꝛds. Thou art a Theif, for thou haſ 
ſtolen half an acre of my Corn, Innuendo, the Corn growing upon halt an 

acre of grown reaped, and put into ſhocks by the Defendant, And Upon this 
Declaration the Defeimant demurced. and upon thefirſt motion 
without much arguing, it was adjudged to! the Oefendant ; to2 
the ſtealing halt an acre of Coꝛn cannot be ſaid to be felony, fo?2 it 
Gall be taken in Common perlance and intendment, Con growing 
upon the Land which the laintitt cut down and carried away, and 
the Innnendo helps nothing, unlels the words p2ecedent have a 
vehement preſumption of the innuendo ; and herein na man will 
intend that it was Com ſevered, when he ſaith half an acre of my Corn. 
CUhercfo2e it was adjudged fo2 the Defendant 
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Reynolds verſus Pynhowe, Trin. 37 Eliz, Rot, 337, 


A Suwpſic, Whereas the Defendant had recovered Five pound 
A againſt the Plaintiſt in conſideration of four pound given him 
by the Plaintiff, that the Oetendant aſſumed to acknowledge 
ſatisfaction of that Judgment befoze ſuch a day; and that he had 
not done it, and it was thereupon demurred, fo2 it was moved 
that here was not any conſideration; to2 it is no moe then to give 
him part of the money which he owed him, which is not any coniide- 
ration. But all the Court held it to be well enough, koz it is a 
benefit unto him to have it without ilute 02 charge; and it may be 
there was Erroꝛ in the Reco2d, ſo as the party might have avoided 
it; wherefo2e it was adjudged to2 the Plaintiff. 


Woodroff verſus Vaughan, Mich, 36 & 37 Eliz, Rot. 


7 Yn f02 that he ſpake in the p2eſence of one Lumley theſe woꝛds 

of the Þlatntift, I did not know that Woodroff (Innuendo the Plain- 
tiff) was thy brother; he hath forſworn himſelf, and I will prove him perjured, 
orelſe Iwill pay him his charges; after veroid upon t Sulity pira⸗ 
ved, and found fo2 the J-laintiff, it was moved in arreſt of Judg- 
ment, becauſe it is not averred that Lumley was b2other to tye 
Plaintiff; and therefo2e it ſhall not be intended as ipoken of 
the Plaintiſt, as it was agreed this Terme in Badcocks Catz; 
Sed non allocatur ; fu; when it is alledged to be tpoken in the p2e- 
(ence of one only, it cannt be intended but that he was the JIlatn- 
tiff, if the other revera be his bother; and theretoze it may be 
weill helped by the Innuzndo ; but otherwiſe it is where it is (ſpoken 
in the pꝛelence of divers others, as in the Caſe alledged. Se- 
condiyit was moved that fo2 theſe woꝛds an Action lay not; foz, 
fo2 the words he hath forſworn himſelf, an Action is not maintain⸗ 
able, which was agreed per curiam. Then fo2 the wo2ds „1 will 
prove him perjured, or elſe I will bear his charges, nu Action will lye; but 
the whole Court reſolved to the contrary, fo2 it is as great a 
llander as if he han ſaid directly that he was perjured, and it is 
nat reaſon that by ſuch colazable addition to landerous words. 
the party ſhould be without remedy, wherefo2e it was adjudged 
fo2 the Plaintiff, 


Whytbie verſus Marſhall, 


Jections: firme, as Leſſee of Pr. Gray fo2 Lands in Langley in the 
County of Lerceſter, at the Niſi prus in the Country, ſir of the 
Juroꝛs were challenged and treited, andthe Jury remained pro defectu 
juratorum, und afterwards at the nert alsiſes a new diſtringas was 
awarded againſt all the firſt Turoꝛs, as well thoſe who were creited 
vefo2ze,as the others, and at the Niſi pris in the Country, the Jfſue 
was tried by ſome of the Juroꝛs of the ancient panell ; and by 
others returned upon a Tales de circumſtantibns awarded, but none 
of them who were treited bekoꝛe ttyed it; And the verdict found fo? 
the Plaintiff; and it was now alledged in Arreſt of Judgment, 
that this diftringas was ill awarded; fo? it ought not to have — 
a warde 
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varded againſt them who were treited but againſt the others only, 
2 then che trial thereupon was ill, but the Court held that 4 
regard it was but a judicial p2ocels, which being awarded againſt 
them, where it ought not tobe, is but the Detault of the Court, 
and ſhall not turn the Plaintiff to pꝛejudice. It was a good Tryai 
by the Common Law, in reſpect the Crpall was by the Lawtull 
Juroꝛs, as alſo cleerly by the Statute of Jeofayles, which heipg 
>a of Pꝛoceſs; wherefoze it was adjiidged fo? the 


Moor verſus Vaughan, 


7 Reſpaks at the Niſi prius. The Juro2s were challenged; and the 

Jury remained pro defectu jurator, and afterwards a new Di- 
ſtring is With a Niſi prius was awarded againſt the lame Jurozs who 
treited before; and ſome of them who were treited appeared and 
tried it; and this matter was alledged in Arreſt of Judgment, 
and held cleerly by all the Juſtices that it was a miſ-tryal, and not 
aide by any ot the Statutes of Jeofayles; whereupon A Venire facias 
de novo WAS awarded to have a newtrial. 


Sir Edward Denny verſus Eakenſtall, Hill, 37 Eliz, Rot $82, 


Jectionæ firmx, upon a ſpectal verdict it was ſaund, that the 

Arch Deacon of Ely having the Parſonage of Haddon appꝛo- 
puatenta his Arch Ocaconry, Anno 12 Eliz. let the Land in queſtt- 
on, being parcel of his gleab fo? fifty years. The Biſhop of Ely 
being jSIatron of that Arcy-Deaconry; and the Dean and Chapter 
gf Ely Anno 15 Eliz. Confirmed that Leaſe. The Arch-Dcacon dies, 
the Biſhop Collates to that Arch-Ocaconry J. S. who enters and 
ict the Land to the Plaintiff, Et fi, &c. The firſt queſtion moved was, 
whether this confirmation by the Biſhop be not vold by the Sta 
tute gt Prim Eliz. which makes all grants and aſſurances, at. 
vp a Bishop more then Eftates fo2 twenty one years, oz thee 
lives to be void. Et ſi ſic. The Leaſe made by the Arch Oeacan is 
nold againſt his ſucceſſoꝛ. But all the Court held that the Statute 
doth not crtend thereto, Fo2 that Statute 18 intended of grants 
of all Lands, Tenements, and Hereditaments, parceil of the 
paſſelgians of the Biſhopaick, #c. But here the confirmation 
paſicth not any eſtate, but it 1s an aſſent only to the Leaſe ofthe 
poſſetston of the Arch-Oeaconry; and not of the Biſhopzick; fo? 
it is not the altenation of the Joatron, and therefo2e not within 
the Statlite; but otherwiſe it is where a Bichop is diſſeiſed, and 
confirins ta the diſletſo?: wherefoze, tc. Secondly it was moved 
that this Leaſe is votd bythe Statute of 13 El. fo2 the confirma - 
tion acer the Statute ſhall not bind the ſucceo2 although the 
Leair mane before the Statute ſhall bind him who made it; but 
the Caurt therto delivered not anvopimon. sed Adjournatur, 
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Anonymus, 


* the Queens Attourncy, demanded of the Court there 
in this Cale; A man having two daughters being his Heirs, 
deviſeth his Land to them and their Veirs, and dies. Whether 
they ſhall take as Joynttenants by the devile, oꝛ as Coparceners 
by deſcent ? and all the Juſtices held cleerly, that they ſhall have it 
as Joynttenants ; £02 the devile giveth it them in another degree 
then the Common Law would have given it them, and fo2 the be: 
mfit of the lurvivoꝛſhip between them. 


Doyle verſus Wood, Trin. 36 Eliz. Rot. 128. 


Reſpiſs. The Defendant Juſtifies as in his Freehold ; the 
{2laintiff makes Title, that this Land ts parcell of the 
Manns? of D. and demitable, time wyereof, cc. by Copy in Fee, 
in Caple, oz i02 jife, oꝛ foz lives, #c, and that this Land was 
let unto him by Copie in Fee. And the p2eſcription was traver⸗ 
(ed, and found that it had been demiſed and demi able, from time 
whercok, c&c. in Fee, but never in Tayle; and that it was gran- 
ted to the Plaintiſt in Fee; and it was thereupon held by the 
whole Court, that it was found fo2 the Plaintiff. Foz the altega- 
tion that the Land had been demiſable in Fee oꝛ in Tayle, æc. is 
but a conveyance to his Title ; and fo2 as much as it was found, 
that it was demi able in Fee, and that it was demited unto him 
in Fee, that is the effect and ſubſtance of his Title, which is 
tound fo2 him, and ſutfictent ; wherefo2e the Plaintiff had Judge: 


ment to recover. 
Stafford verſus Bateman, Hill, 37 Eliz, Rot. 1 18, 


er upon Demurrer. The Caſe was, that by vertue of a 
fieri facias lit of the Exchequer foꝛ the Queens Debt, the 
Defendant took the Plaintiffs beaſſs, being Levant and Couchane 
upon the Land of the Debto2, and ſold them fo2 the Queens 

ebt, and adjudged that it was not lawfull ; fo2 they were not 
ta be {old as the goods of the Debtoꝛ, but they might have been 
diſtratned fo2 the Queens Debt; wherefo2e, tc. 


Morgan verſus Williams, Mich, 36 & 27 Eliz. Rot, 319. 


Ebt as Adminiſtratoꝛ to one Philips, and declares that Admi⸗- 
niſtration of the goods of Philips were committed per And eam 
Vane ſacræ Theologiæ doctorem, ſuch a Day apud Monmouth ; and the 
Plaintiff recovercd in the Common Bench by default, and Tit 
of Erro2 was thereofbwwugyt; and the Erroꝛ alsigned, becauſe it 
is not ſhewn that Vane was Ordinary of Monmouth, no; that the 
committing of Adminiſtration appertained unto him, and in re- 
card it was in a Declaration which ought to be certain, and he 
is not a Biſhop, no2 any perſon who map be intended ta be thc 
©OWinary, the Judgment was therekaze reverſed. 
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Samon verſus Pitt, Trin. 36 Eliz. Rot. 877. 


Sumpſit, and Declares. CUhereas there were divers contro: 
verues between the J-laintitt and Oetendant, concerning 
divers Lands in D. whereupon they ſubmitted themtelves to the 
arbitrationof Js. That the Oetendant aftumed in conſideration 
of fir pence to pertoꝛm ſuch award as J. S. ſhould make; and alledg⸗ 
eth that J. s. awarded, that rhe Detendant ſhould enter Bond 10 
to the plarntiff, that the Plaintiff and Elz. his CCAite haberent & 
Gauderent all the Lands in controverſie excepting ſeven acres, and 
f02 non performance of this Arbitrament, the Action was mought 
and upon this Declaration it was demurred in Law; and it was 
arguev fo2 the Octendant that this award was void. Firſt, be⸗ 
cauſe it is awarded, that he ſhall enter into Bond, and it is not 
ſet down in what lum he ſhould be bound, ſo he knows not how 
ta pertoꝛm it; and it he ſhould enter into Bond without a ſum, it 
were void; and the Arvitrament being vold, the Octendant 18 
not Pound to perfoꝛm it. Secondly the award ts void in this, 
that they awarded, he ſhot:{d ve bound that the Plaintiff and 18 
Aite ſhould injoy, tc. and the wife is not partie to the ſubmuston, 
noꝛ is to have any benefit by rhe award; koꝛ the Arbitratozs have 
not any __ ta award a thing to be done to a ſtranger. But 
Tankeld fo2 the Plaintiff moved that the award was good, not⸗ 
withſcanding theſe exceptions.Fo2 as to the firſt, although it ve not 
ſhown in what ſum the Oefendant ſhall be bound, pet he is to ten- 
der an Obligation in ſome lum, and it is at his Eicon in what 
ſum he will de bound, be it never to mall; and as to the tecond, 
the Arbitrament is good, fo2 although it be void as to the Feme, 
becauſe ſhe is not a party to the ſubnulsion; yet to be bound that 
the Baron fhail enjoy it, is guad, as ta him, as 18 Ed. 4. 22. and 19 Ed. 
4. Chat the party and a ſtranger as his urety ſhall ve bound, it 
8 vod as to the Stranger, bur is good as to che Party; and he 
himteik aught to enter intothe bond But as to the firſt, all the 
Court hel it to be a void Arbitrament, to2 the Arbitraro2s arc 
avſoiute Judges, and therefoze ought to decide abſolutely ana 
dertainly what ſhal be done, and they cannot give them their autho⸗ 
ty unto us, oꝛ to the partie to make certain their incertainty, no 
mo2e then they may make an award, that J. D. ſhall make an 
award between the parties, to2 their Authonty is not transferra- 
ble; and theretoꝛe this award being uncertaine is vold, and the 
parties are not bound to perfoꝛm it. But Popham and Fenner ſatd, 
that it he ought to enter into any bond, it dught to be in a ſum ac. 
coꝛding to the value of the pꝛofits of the Land; and therekoꝛe if 
A. Covenant to enter into Bond fo2 the enjoyment of ſuch Land, 
without naming any ſum, it ought to be the ttm acco2ding to the 
vaiuc ofthe Land, as 8 Af. an annutty is granted to a man until! 
he be pꝛomated to a benifice, he need not accept a bencfice of a 
leer value then the Aunuty. And Popham held the Arbitrament 
tobe void fo2 the ſecond caule; fo2 it being an intire thing that was 
oppointed ta be done, being void in part, it is void fo2 the whole; 
lit otherwiſe it is where he 1 — — things to be perfo2med, 
und the one is within the fubmiſston, and the other not, and 
the are awarded to be perfo2med ſeverally, it is good fo? that 
wölch is within the ſubmiſston, and void fo2 the other. 8 
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this oint, none of the other Juſtices ſpake : But fo2 the firſt 
ale pier without other Argument, it was adjudged faz 


the Defendant. 5 Co. 77. b. 


Sir Chriſtopher Hilliard verſus Conſtable, 


Ction fo; W02DS. Quod vid. antea Mich. 35 & 36 Eliz, B. R. Platito 53. 
A was now moved again; and Gawdy and Fenner held, That fo: 
the wo2ds, He is a Blood-ſucker, and ſeeketh others blood ( t02 all the 
other wo2ds all the Juſtices agreed, that they were not acionabie) 
the Action lies not; fo2 they be not N which of themſelves 
impo2t ann Dekamation; fo2 it 1s tiſual when a Juſtice of Peace 
purſue offenders, and Does his office, to call him Blood-ſucker , and 
it is not any flander unto him, and may be taken in ſome good 
ſence in erecuting his office, and not in malim partem, that he is a 
Blood-ſucker in ſeeking murther oꝛ otherwiſe. But Popham and Clinch 
e contra : ＋ it ſhall be conſtrued accozping to the common in⸗ 
tendment of the wo2d which is always in malam partem; and to 
ſuck blood is to take blood tmuſtiy from a perſon. Wherefoe, 
ec. Afterwards the ſame Term at Serjeants Inn, befo2e all the 
Juſtices of England there aſſembled, this Caſe was moved, and 
the greater part of them reſoived , That the Action lay not (but 
T heard not their particular Reaſons.) Wherefo2e the next day 
by the aſſent of Popham and Clinch, it was commanded, that Judg: 
ment ſhould be entred fo2 the Dekendant. 


Sir Walter Hungerford verſus Veiſey, Paſc. 37 Eliz, 
Rot, 249. 


2 upon a Judgment in the Common Bench. The Erto2 af: 
ſigned was, Vecatiſe the Venire facias was awarded _ the 
Roll retoznable Die Mercurii Proxim poſt Craſtin* Trinitatis; but the 
(it it (elf was retoꝛnable Die Veneris Proxim' poſt Craſtin' Trinitatis, 
which was the firſt day, and therefoze Erroneous, becauſe the 
Uliit by the Roll was retomable out of Term: And it was held 
cleatiy to be Erroneous, fo2 the Roll is that whereto the Court 
— credit, and not to the Wat: Foz if the Tait were ill, it 
o9!9 ne rekoꝛmed by the Roll, and that was clearly Erroneous 
at the Common Law, as appears 7 Edw. 4. 15. 2 Rich. 3. 11. 4 Eliz. 
211, Ind it is not aided by the Statute, But if it doth not 
appear, that any TWlut was awarded, it is aided by the Statute, 
but not an ill TTz1t, Sed Adjournatur. 


Aſcue verſus Sanderſon, Paſch. 37 Eliz. Rot. 218. 


Aion upon the Caſe. Sur Trover of Thee hundꝛed Deeps the 

firſt of December, 36 Eliz. the Defendant pleaded, that he was 
Sheriff of the County of Lincoln, and that J. 5. recovered againſt 
the Plaintift One hund2ed pound; and thereupon had a Fieri facias 
to levy that debt, which TU2it was retomnable Craſtino Animarum, 
35 El. That this was delivered to him being then Sheriff of the 
laid County, upon the firſt of N 5 Eliz. to be executed. 9 


(41) 


(42) 


(43) 
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he by fo2ce thereof, upon the twentieth of October, 35 Eliz. took the 
laid thꝛee hund2ed ſheep, and ſold upon the two and twentiethday 
of October, Anno 35 Eliz. one hundꝛed and four ſheep foꝛ foꝛty pound, 
parcel of the (aid one hundꝛed pound, and that the other one hun 
dꝛed ninety two ſheep remained in his hands Pro defectu Emptorum, 
And at theſaid day ot Craſtin* Anim He returned the ſaud Tait ac⸗ 
coꝛdingly, and ail this matter. The which ts the lame converſt- 
on, Abſque hoc, that he converted them, Aliter vel alio modo, And it 
was thereupon demurred: And akter Argument, the whale Court 
held the Plea to be taſufficient, Firſt, and panctpaliy, becauſe 
he doth not by is Plea confeſs any converſion, and then the Tra: 
verſe is ill: But he ought upon this matter to have pleaded Not 

uilty, and have given it in evidence. Secondly, becaule the 
Declaration ſuppoleth the Trover and Converſion to be the firſt of 
December, 36 Eliz. and he juſtifies the Converſion in October, 35 Eli. 
So he meets not with the Plaintiff in time; and therefo2e he 
-oticht to have traverſed it, and the Travers Aliter vel alio modo 
ſhail never anſwer to the time, but to the manner of the Con⸗ 
verfion. Thirdly, he makes not any juſtification io? four of the 
ſheep, but that be leiſed them; but he ſhews not what he did with 
them: Wheretfo2e the lea doth not anſwer all that which is 
compꝛiſed inthe Oeclaration; and fo2 that cauſe is ill in all. And 
of that opinion was all the Court, and appointed Judgment to 
be entred fo2 the Plaintiff; but after cauled it to be ſtayed fo? the 
equity of the matter. | 


Staughton verſus Newcomb, Mich, 35 & 36 Eliz, 
Rot, 381, 


FE Rror Upon a Judgment in Debt in the Common Bench. The 
Erroꝛ aſs1gned was, becauſe the Recoꝛd is Quod obtulit ſe in pla- 
cito debeti de rol. And when he Declared, he declared fo2 a debt of 
twenty pound; and it was held to be a manifeſt Erroz, 


Johnſon verſus Pays. 


I. of Debt upon the Statute of 5 Elz. of Perjury. After Ger- 
diſt it was moved in Arreſt of Judgment, that by the Statute 
of 18Eliz. cap. 5. tv Sult ſhall be upon a JIenal Statute, but by 
Inkoꝛmation o2D2ginal Action; ſo this Bill is not maintainable, 
But it was thereto anſwered, that in the ſame Statute is a ]920- 
viſo, where the Action is given to the party grie ved, and not to 
him who will ſue generally, that he may ſite as befoze. UWihere- 
foꝛc upon view of the Statute, it was held to be maintainable, 
and adjudged fo2 the Plaintiff. 


Stile verſus Butts, Trin. 37 Eliz, Rot. 159. 


7 Reſp'k, ko: carrying away thirty Loads of Clay in Brookbank 

Green, digged there by tze]Ilatntiff: The Defendant pleads, 
that 5e 15 a Tenant and Jnhabitant in Brookbank, whereof the 
lald place called Brookbink Green is parcel; and that there is a 
cuiſtam there, that every Tenant and Inhabitant there may dig, 
have, and carry away Clay in Brookbank Green foz his neceſſary 
lu: and that the Plaint iſt not being a Tenant there De ſon tort 


demeſn, 
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Irmela, digged that Clay and laid it upon the Land; wherefoze | 


he took it to2 his neceflary ule, as lawful it was fo2 him to da: 
And it was thereupon demurred, and upon the firſtmotion, with: 
out any Argument, the Court held the Puſfificationtobe ill: Foz 
by the pꝛelcription it appears, That {he Tenant might dig and 
have Clay; tyen he cannot have but what himlelf digs, and he 
ſhall not have that which is digged bya ſtranger; koꝛ it is reaſon: 
able he ſhould have what himteit digged, but it doth not warrant 
him to take what another hath digged, who peradventure did it 
lawfully by the Lozds Licence. This is alſo like to Common, 
which appertains not to the Tenant, noꝛ is his until it be taken 
by the mouth of his Cattle; and ik a ſtranger there, cuts the 
Grals, the Commoner cannot carry it away, noꝛ have his Acton 
of Treſpaſs. #c. Mo moze here. Wherefoze it was adjudged 


fo2 the Plaintiff, 


John Vita verſus James Vita, Mich, 36 & 37 Eliz 
Rot, 265, 


Er upon a Judgment in Ipſwich, in Debt fo2 twenty pound by 

John Vita 1 James Vita. The Oefendant pleaded Nihil deber, 
& de hoc ponit ſe ſuper Patriam , and the Iſſue was entred Et prædictus 
Jacobus ſimiliter, where it ought to have been Johannes, and tryed 
and adjudged fo2 the Plaintitf. And this was the Erro2 aſsigned; 
and all the Court held it to be amendable by the Statute of 8 H.s. 
which gives authozity to amend Recoads removed out of the 
Common Bench = rroꝛ fo2 faults , which hapned per vitium 
Scriptoris, 02 by the Clerks negligence. And this Statute extends 
as well in Equity to the Reco2ds of other Toucts, which are not 
removed foꝛ Erroz. Thereupon it was awarded to be amended, 


and the Judgment was affirmed, 


Dee verſus Bacon, Paſch. 37 Eliz. Rot. 472. 


An upon the Caſe, upon Trover and Converſion ok Goods. 

The Defendant juſtifies the taking of them Damage · Feaſant, Abſ- 
que hoc, he converted them Aliter vel alio modo; anD it was thereupon 
demurred m Law: Foz the Traverſe is not good, becauſe he 
confeſſeth not any Converſion, the Plea alſo amounts to a Non 
Cup. TUherefoze without Argument it was adjudged fo2 the 


Plaintiff. 


Perkins verſus Clark & Cleydon, 


ASumpfie. The Caſe was; Aman deviſed his Lands to be ſold by 
JS bis Executoꝛ, J. S. ſells it fo2 fozty pound, and dies Jn- 
teſtate befoze his Receipt of the foꝛty pound. Adminiſfration of 
the goods of the firſt Teſtatoꝛ was committed to the JIlaintiff, 
Whether he ſhould have an Aſſumpſit fo2 this foꝛty pound, oꝛ had 
any other remedy, was moved by spurling Serjeant. Gawdy, Tt 
is a good Caſe; fo? the money if it be recovered, is Aﬀets in 
their hands: But he conceived the Adminiſtrato2 ſhould not 
have an Action to recover it. And Clinch thereto agreed; but the 
other Juſtices would not deliver any opinion, but ſaid it was fit 

ting to conſider thereof. 
Kkk 2 Roſg 
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Roſs verſus Morris. 


A Sumpſic bzought in Suffolk, and Declares, Quod cum proſecutus fuit 

un brief de Subpczna Out of the Chancery, Apud Weſtm* in Comitatu 
Midd*, and intended to ſerde it: The Defendant Apud Hepworth in 
Camitatu prædict aſſumed, That if he would not ſerve the Wit, 
that he would give him ſo much, c. Upon Non Aſſumpſit pleaded, 
and found foꝛ the Plaintiff by a Jury of Suffolk, it was now moved 
in Arreſt of Judgment, that it was a miſ-tryal : Fo? although 
Suffolk was in the Pargent, yet the Chancery Apud Weſtm' in Comi- 
tatu Midd' ig laſt named in the Reco2d ; then when the Aſſumpſit 
is alledged Apud Hepworth in Comitatu predict” This Comitatu prædict 
refers to the County laſt named, viz. Midd' and then the tryal in 
Suffolk ig ill: TUhereto2e, æc. And of that opinion was Gawdy up: 
on the firſt motion; but afcerwards being moved again, becauſe 
the County of Middleſex 1s not mentioned but in the recital, and 
not in the ſubſtance of the Recoꝛd; and the Aſſumpſit is alledged 
to be made Apud Hepworth in Comitatu prædict', and Suffolk ig put in 
the argent of the Reco2d, and there the Action is brought, Hep- 
worth in Comitatu predit* fhall be intended to be referred to the 
County named in the Pargent of the Recozd, and not to the 
County mentioned by way of recital, and ſo the tryalmay be in: 
tended to be there. TUhereupon all the Court reſolved, that it 
was well enough; and it was adjudged fo2 the Plaintiff. 


But note, in the ſame Term an Erception was taken to the 
Jndictment of one Grymes, who was indicted of Burglary Apud 
Hereford; fo that Hereford was in the Margent of the Indictment, 
and the Tndictment was, Quod Richardus Grymes de D in Comitatu Rad- 
nor, generoſus fecit Burglardam, apud S. in Comitar*przxdi&t'. And fo2 this 
cauſe Exception waataken; fo2 that two Counties were named, 
the one in the Pargent, the other in the Tndicment ; lo it is 
incertainto which of them Comiracu prædict ſhall be referred; and if 
it ſhould refer to the laſt mentioned, it is clearly ill. And fo? 
this caufe divers Indicments have been diſcharged ; and the 
Court held it to be an apparant and groſs fault here. Quzre, WAhe- 
ther there be not a difference between theſe Caſes, becauſe the 
County is mentioned in the body of the Tndicment, 


Noke verſus Awder, Antea Hill, 37 Eliz. Plac, 21, 


T was now moved again, and all the Juſtices agreed , That 
1 the Aſsignce ſhall have an Action ot Covenant without ſhew⸗ 
ing any Oced of the Alsigument; fo2 it is a Covenant which 
runs with the eſtate; and the eſtate being paſſed without Deed, 
the Alsigner ſhall hade the benefit of the Covenant alſo: And 
the Erect!to2, 02 the Baron, who is Alsignee in Law, who comes 
in without Deed, ſhall have the benefit of ſuch a Covenant, as 
appears zo Edw. 3. in Symkins Symonds Caſe. And Popham und Fen- 
ner held, That a Feoffee ſhall vouch by a Tlarranty made to his 
Feaffaꝛ, without ſhewing any Deed of Alsignmeit: Fo2 the 
Deed of Alsigument is not requiſit, no21s it „ 
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chew it; koꝛ it appear by the Books, that being ſhown, it is not 
traverſable by the Uouchee, And as a Warranty oꝛ Covenant 
is not grantable, noꝛ ts be aſsigned over withour the eſtate : So 
when the eſtate paſleth, although it be by parol, the Cclarranty 
and Covenant enſueit, aud the Alsignee of the Eſtate ſhall have 
the benefit thereof. Coke Attozney-General (who was of counſel 
with the Detendant) ſaid, Thatthe Law was clear as you have 
taken it, yet the Declaration is ill; fo2 he Declares, Quod cum 
Johannes King, 10 Eliz. [et that to the Defendant fo2 years, Virture cujus, 
be was poſlefſev , and granted it to Abell by Jndenture with the 
Covenant, who in 15 Elz. aſsigned it to the Plaintiff. And fur. 
ther aledgeth , That long time befoze that the laid J.K. had any 
thing, one Robert King was lelled in Fee, viz. 7 Eliz. and fo ſeiled, 
died lei ſed in 15Eliz. and it deſcended to Thomas King, who entred 
upon the Plaintiff and ouſted him: So he doth not ſhow that John 
King, who made the Leaſe, had any thing; fo2 Koberr King was 
thereof then ſeiſed: And then when John King let to the Defend- 
ant, and he granted his term by Indenture, nothing paſſed but by 
Eſtoppel ; then the Leſſee by Eſtoppel cannot aſsigu any thing over, 
and then the Plaintiff is not an Aſsignee to maintain this Action. 
But admitting that J. K. had at the time of the Leaſe made by 
him a Leaſe fo2 a greater number of years, and that R. x. had the 
Frechold, and thereof died leiſed, and ſo all might be true —＋ 
is pleaded, then the Entry of Thomas King upon rhe Dekendant 
not lawful. So Quacunque via data, this Action cannot be main- 
tained; and this point ko? the caſe of Eſtoppel, was adjudged in this 
Court in the cale of Armieger verſus Purcas, itt a Wait of Erroꝛ. 
And all the Court held here, that it was clear upon the mattcr 
ſhown, that the Action lay not; fo2 the Plaintiff ought te have 

own an eſtate by deſcent in J. k. at the time of the Leaſe and Af- 
fignment made, oꝛ an eſtate whereby he might make a Leaſe ; and 
that this was afterwards Determined; and ſo confeſs and avoid 
the eſtate in the Leſfo2 ; otherwiſe this Aion of Covenant li 
not; and it never lies upon the alsignment of an eſtate by Etoppel. 
Mherekoze they were of opinion to have then given Judgment 
againſt the Plaintiff ; but afterward they would adviſe until the 
next Term. Note, This was continued until Trin. 41 Eliz. and 
then being moved again, all the Juſtices reſolved, That the AC: 
ſignee of a Leaſe by Eſtoppel, ſhall not take advantage of any Co- 
venant ; but that it ſhall not be intended a Leaſe by Eſtoppel, but a 
lawful Leaſe : But no ſuffictent Title being ſhown to avoidit, it 
is then as an Entry by a ſtranger without Title, which is not any 
breach, TUherefo2e it was adjudged fo2 the Defendant. 


Bateman verſus Allen, Trin. 36 Eliz. 
Rot. 339. 


Fi Jeftione firmæ Of a Leaſe of William Hill and Anne his wife, 14 Mar- 
tii, 36 Eliz. fo One and twenty years of Land in Urtaxton in the 
County of Stafford. Upon not guuity pleaded, the Jury found a 
ſpecial Aer dia, That one Henry Clark was ſeiſed in Fee, and by his 
CUill deviſed that Land (Prout in Newys & Scholaſlicas Caſe, Plowd.) 
Amd further ſhows , That the Teſtatoꝛ had iſſue Francis and John 
his ſons, and scholaſtica and Anne one of the Leſſ62s ; and that 


Francis 
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Francis and John died Without iſſue⸗male; that Scholaſtica took to 
husband Newys, which Newys and Scholaſtica {evied a fine of that 
Land: UWihereupon William Hill and Anne his TUite, as in right of 
Anne, entred foꝛ the foꝛfeiture upon Rhodes the Conuſee, and let 
it to the Plaintitk, Prout in the Declaration; whereupon the 
Detendant entred and him. Sed utrum the Entry of the De- 
fendant upon the matter, be lawtul o2 not, they pꝛaped the Advice, 
XC. And ik his Entry were lawful, they tcund fo2 the Defendant, 
and it not, cc. So all the matter kound in Scholaſtica's Caſe was now 
in queſtion again. But Wiluame Serjeant moved, That to; as 
much as in ail the Uerdic it is not tound, that rhe Oefendant 
had the pꝛimer —— „ noz that he entred in the right, oz by 
the command of any who had Title ; bur it is found, that he en- 
tered upon the poſſelsion of the Plaintiſt without any Title, his 
entryis not lawful, and the JIlaintiff hath good cauſe of Action 
againſt him. Wherefoze the Plaintiſt ſhould recover, and ſo 
held allthe Court, That fo? tits cauſe Judgment ought to be gi- 
ven fo2 the JIlaintiff, and thry would not hear any Argument of 
the matter in Law. But ir the conctufion of the Gerdic had 
been si, &c. whether the Entry of Hill and his wite, were lawtul 
0210 : Then the Judgment ſhouid have been upon the matter in 
Law; Foz then it ſhould be intenved, that the Defendant had 
Title, if the Leſſo2 of the ID laintiff had noc Title, and that the 
Plaintiff had not cauſe sf Action; but now not: But then it was 
moved, That the 12iatntiff notwithſtanding ſhould not have 
Judgment; fo2 he hath declared of a Leaſe by Baron and Feme, and 
he doth not ſhow it to be by Deed; and without a Deed it can- 
not be ſaid the Leaſe of the Feme. And in p2oof thereof , Vide 
Plowd. 436. Dyer 91. 15 Edw.4.38. But all the Juſtices held it to 
be well enough; fo2 it may be intended by Deed, and yet no De- 
pm 2 et Alſo, although it be withoat Deed, it is 
well enough, at leaſt⸗wiſe during the life of the Baron; and it is a 
Leaſe from them both, during that time. Secondly, Ft was 
moved, that it was found that Hill and his TWife entred upon 
Rhodes, the Conulee of the Fine, and made the Leaſe to the 
Plaintiff, and it is not found that they expelled Rhodes : and then 
it reſts upon the matter in Law, whether the Plaintiff hath any 
Leaſe : Foz if they entred, and their entry be not lawful, and 
they did not expel Rhodes (which is not averred) but Rhodes ma 
be intended to continue in poſſeſsfon ; then they gained no po 
leſsion, and the Leaſe to the Plaintiff 1s void, and he hathnot 
any cauſe of Action, ſo it reſts upon the matter in Law to be de- 
cided. But all the Juſtices held it to be good enough; fo? it ſhall 
not be intended, that Rhodes was upon 'the Land, but that they 
by their Entry gained the poſſeſsion: And although they de in 
as Diſſeiſoꝛs, their Leaſe is gaod to the Plaintiff, and the De- 
fendant without Title is not to eject him, Therefoze with- 
— — regard to the matter in Law, the Plaintiff had Judgment 

er. 
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Woodliff ver ſus Drury. 


Reſpils. After Aer dia, Coke Attoꝛney Seneral moved in Arreſt (54) 
1 ot Judgment. The Cale upon the pleading was, That one 
made a Feoftment , and it was declared by the Indenture, that 
it ſhould be to the uſe of himſelt, and 4. his Teme that ſhould be, 
after their ma e, and of theheirs of their bodies; and he 
took A. to Feme: hether ſhe ſhould take by the Limitation of 
this Caſe, was the queſtion ; and he moved, that ſhe ſhould not: 

02 p2elently by this Feofiment, the Fee is in the Baron by the 
poſſetsion, executed to the uſe which he had before the marriage; 
which cannot alter the marriage be divided, and made an Eſtate: 
tail in him: Fo2hehadthe Fee in him until the marriage; fo? it 
might have been that the marriage had never taken effec, and 
that would have confounded the other uſe. and uſes in futuro ſhall 
not riſe upon itch future acts; to2 then an uſe ſhould riſe out of 
an uſe, But all the Juſfices held, that although he be leiſed in 
Fee inthe mean time, as in truth he is, yet by the marriage the 
new uſe ſhall ariſe and veſt, if there be no AQ in the mean time 
to deſtroy that future uſe (as it was in Chudleys caſe) accoꝛding to 
the Limitation of the uſe, And Judgment was given acco2ding- 
ly fo? the Plaintiff. 


Grills verſus Ridgway, Hill. 37 Eliz, Rot, 345, 


Diss upon an Eſcape, ſuppoſing that the Defendant Sheriff (55) 
of Bevonſhire, ſuſtered one Chawner who was in Execution, to 
eſcape to London the 18. Decemb. 34 Eliz. Co. 3. fol. 52. The Defendant 
pleads, that the laid pziſoner eſcaped the 16. December in D. in the 
County of Devon, and that he freſhly purſued him, aud by Freſh 
Sure retook him again the 17 ot December, and retained him in 
Execution again; Abſque hoc, That he giuity, Alicer vel alio modo, 
And it was thereupon demurred and argued fo2 the Plaintiff 
That in as much as he was once eſcaped, and thereby cauſe of 
Action to the Plaintiff, no Freſh Suce may take away that Action 
from him. But the paiſoner being retaken, ſhall not peradven- 
ture take advantage of his own wong to help himſelf, by Audita 
Querela thereupon; and in p2oof thereof, Vide 13 Hen.7.1. 14 Hen. 
7.1. 5 Edw. 6. Eſcape, Bro. But all the Juſtices ſaid, That as to 
that, an Action of Oebt did not lie againſt the Sheriff, where the 
Sheriff uſed his endeavo?, and took him again upon Freſh Sute ; 
although, that in the night o2 otherwiſe he might loſe the ſight of 
im: But if befoze he be retaken, the party bzings his Action of 
ebt, then the retaking of him afterwards ſhall not avoid the 
Plaintiffs Action; although the retaking be upon Freſh Sure. A ſe- 
cond matter was moved, that the eſcape is ſuppoſed 18. December; 
34 El. And he pleads, that the pꝛiſoner eſcaped 16. December, and 
the retaking was 17. December: So he anſwers not to the Eſcape 
mentioned in the Oeclaration. Fo2 the Traverſe Alicer vel alio 
modo doth not anſwer to the time, but to the manner of any thing 
—4 f and — that — ——— Hen. 6. 27. And of that 
n were all the Juſtices at this time, beſides popham, that 

the Plea was ill fo2 that cauſe, Sed Adjournatur. „ 


Michaelis] 
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Michaelis, 37 & 38 Eliz. in Communi Banco. 
Boucher verſus Wiſeman. 


(I) A Con upon the Caſe againſt the Defendant, late Sheriff of 
3 Eſſex. CUhereas the Plaintiff had recovered againſt Pynder 
One hund2ed pound, and had a Fieri facias; that the Octendant by 
vertue thereof levied twenty eight pound, and had notretomnen 
the Wat, noꝛ payed the money to the Plaintiff; The Oefendant 
pleaded Not guilty. And now upon evidence to the Jury, it wag 
_ That the Wait was delivered to Cowell, the Octendants 
nder Sheriff, 9 November, 34 Eliz. and the ſame day he made 
Erecution. And he p2oved, that the ſame day a Cut of Dif- 
charge was delivered him dated 6 November, 34 Eliz. But becauſe 
he did not pꝛove, that he had notice ot this Wnt of Diſcharge 
befoze the Execution ſerved , the Court held clearly, That he 
was yet Sheriff, and chargeable to the Plaintiits Action. The 
Detendant alſo ſhewed the Indenture whereby he made Cowell 
his Under-Sheriff, wherein was an Exception, That he ſhoutd 
not meddle with the Execution of any Wat above the ſum of 
fozty pound, ſo as to that he was not his Ander. Sheriff; but he 
did it De ſon tort demeſn,and the Defendant is not chargeable there- 
with. But all the Court held it to be a void Exception: Foz 
when he made him his Under-Sheriff, therein was included, that 
he ſhould execute all Waits; and therefoze the Erception is re: 
pugnant and void. Thirdly, Jt was alledxcev, that this was not 
a Due execution; fo2 Pynder had made a Deed of his Goods be: 
fo2e, ec. and ſhewed the Deed dated the ſame day of the Tait of 
Execution. Et per totam curiam, although the gift were bona fide, yet 
Execution might be taken of thoſe Goods. Fo2 by the ſuing fo:th 
the Execution, all the Defendants Goods are lyable ; ſo as no 
gift of the ſaid Goods, the day of the date of the (Clit, oꝛ after: 
wards, can ſtop the Execution. Uherefoze they relolved the 
Jury accordingly, without inquiring of the Fraud, and they found 
foꝛ the Plaintiff, Vide4H.6.7. 17 Af, Plac.2. 5 Eliz. 1 yer 219. 


TheDean and C hapterof Hereford, againſt the Biſhop 
of Hereford and Ballard, 


(25 Uuare Impedit. The Caſe was, that the Dean and Chapter of 

1 Hereford granted the next Avoidance of a Church to Ballard. 
Whether that were a good grant to binde the Succeflo? by the 
Statute of 13 Eliz. was the queftion, Walmſley and Owen he d, that 
it was not; fo2 although it is not a thing whereof any pꝛodt can 
be made, noꝛ any Rent referved, yet it is an Hereditament, where 
of the Statute intends that no grant ſhall be made; and ſo it 
hath heen adjudged in the Caſe of the Biſhop of Lirchfield: But 
Ande ſon e contra. Fo; Statute doth not intend to reſtrain 
them but fo2 ſuch things which are foꝛ p2ofit,and by reaſon where- 
of, pꝛeſudice might accrue to the Succeſſoꝛ, which cannot be in 
this caſe. Therefore, cc. Beamond was abſent, Et Adjournatur. 


Goodday 


—— 


ELIZABETH, in Communi Banco. 
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Goodday vrrſus Michel. 


Reſpaſs. Quare clauſum fregit d ud tuo Hates and thre Perches 
12 fregit. Che Defendant Jultifies; fo2 chat the fad Clole 
was within rhe ]Partſh of Rudham, and that all the Parichioners 
there from time whereof, dc. dad uled to go over rye laid Cloſe 
upon their Perambulatron in Rogation tbeek,Ec quiathe Plaintijf ob- 
ſruxir duas Ianuas & tres particatas ſepium in via prædicti. The Defendant 
being one of the Parithioners, anuas & tres pirticatas illas ſepium fregit, 
&c, And it was thereupon demurred, and alter argument by the 
Serjeants, the Court relo1ved fo2 the Plaintiff, Anderſon: 1 
not to be doubted, but that Pariſhioners may well juſtifie the 
going over any mans Land in their Perambulation, accozding 


to their uſage, and to abate all Nuſances in their wa ; ASE.N.B. 
185. and the Book of Entries 158. But whether * ficatt 
here, be good oz not, was the queitio heheldi to be ill; 


fo2 Pariſhioners cannot p2eſcride, neither in matter of eaſinent; 
no2 intereſt, no2 otherwile; dut in matter of eal 

to the Church, 02 common Fountain, oz othery 

toalledge Cuſtom 02 (ge Þ thin the Pariſh, as 

15 Edw.4. 29. are. Secondly, The Plaintiff declares of the wean. 
ing of two Gates, Er tres Perticar' Sepium. The Defendant 
makes Title to a way; and becauſe the Plantiff made Duas Januas 
& tres Perticar* Sepium (anD Doth not ſay prædictas) the Defendant 
«Januas & ſepes illas fregit. So he juſtifies the breaking of the Gates 
and Hedges in his Bar mentioned; but he anſwers not to them, 
whereof the Plaintiſt declares: And thereto agreed all the 
Jufffces, that this fault in the Bar was incurable. Fo2 Walmſley 
ſatd,that he thereby doth not anſwer to that wherewith the Plain- 
tiff chargeth him; Foz it maybe, that the Plaintiff had creed 
four, Januas & ſex perticatas ſepium, and the Oefendant hath bꝛoken 
all of them, whereof fo2 two Gates and thee PPerches of the 
Hedge he might niſtiſie fo2 the cauſe alledged; and fo2 the other 
two Gates and thꝛee Perches, æc. caſt down, he bzought the Actt- 
on. Sa the Defendant anfwers not to them, whereof the Plain⸗ 
tiff comp ains; and he cannot refer it to thoſe mentioned in 15 
Declaration, but to the Januas & ſepes mentioned in the Bar. The 
Bar is alſo ill foꝛ another cauſe, fo2 that it is Et quia the Plaintift 
obſtruxic Januas, &c. whereas he ought to have averred preciſely 
Quod obſtruxit ; fo otherwiſe the Jiiue can be taken. TUheretMe 
it was adjudged fo? the Plaintiff. 


ent as a way 
they ought 


= 
7 Edw.4. 26. 


Fitch verſus Hockley. 


Teſs upon Demurrer. upon Evidence, The caſe was, A 

Copiholder in Fee ſurrendzed to the uſe of himſelf ko life, 
Remander ta J. his ſon fo2 life, Remainder to the uſe of his lait 
Will; and the admittance. was Secundum formam ſurſum redditionis 
prædict. J. dies, the Father afterwards ſurrenders it to the uſe 
of the Dekendant in Fee, and dies without mou any Till. 
Whether this be a good ee was the queſtion —_ 


(3) 


(4; 
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the heir of the Copiholder, and the Oefendant. Harris moved, 
That it was void to veſt the Fee in the Defendant ; fo2 when 
the Father lurrendꝛed to the ule of Himſelf fo2 lite, and after to 
the uſe of J. his ſon fo2 lite, and after to the uſe of his laſt 
Will, the Fee of the Copthold was in the Lozd; ſo as the 
Father had but an authozity to diſpoſe it by his CTlill, and not 
otherwiſe. And then when he makes not any Till to Diſpoſc 
thereof , the Law ſhall transfer it to the heir, and the Sur⸗ 
render in the interim to the Defendant is void. Walmlley : 
The Surrender to the Defendant was good; fo2 a Coptholder 
may Surrender parcel of his eſtate, and in ſuch manner as plea: 
ſeth himſelf ; and he who comes in by luch a Surrender, is in by 
the Copyholder, and not by the Loꝛd. And when a Coppholder 
ſurrenders to the uſe of one fo2 life, 02 in tail, the reſidue thall be 
ſaid to be in himſelf, and he ſhall be ſaid to be the Donor : But 
here he hath exp2eſſed an Ciſe to himſelf fo2 life, Remainder to]. 
his ſon foꝛ his lite, and after to the uſe of his Will; the which is as 
ffrong as if it had been to himſelf, and although he might have 
diſpoled it by his TUtll, if he had not made that ſecond Surren: - 
der, yet by that Surrender it paſſed to the Defendant, Anderſon 
accozd, and it. is as a Feofftment at this day to the uſe of his 
Will; fo2 it is to the uſe of himſelf, becauſe he might diſpoſe of 
it by his Act in his life time; ſo he might here. Sed Adjournatur. 


Jeremy verſus Goochman. 


ASumpſir, and declares, That in conftderation Quod deliberaſſet & 

© dediſſer to the Defendant twenty ſheep, he aſlumed to pay unto 
him five pound at the time of his marriage, and alledgeth in facto, 
that he was married, cc. The Iſſue was Non Aſſumpſit, and found 
fo2 the Plaintiff, and now moved in Arreſt of Judgment, be- 
calle it 18 fo2 a conſideration paſt ; fo2 it is in the Prerertence 
Deliberaſſet. and therefo2e no cauſe of Action: And of that opinion 
was the whole Court, wherefoze Judgment was ſtaid. 


Bright verſus Forth, 


E Eplevin. The Dekendant made Conuſance as Bailiff to Mar- 
garet, Counteſs of Derby, fo2 Damage-feaſant. Upon De⸗ 
mt:rrex the caſe was, That Heary Earl of Derby was ſeiſed of the 
anno? of Currey-Revet (which extended into Currey-Revel und Brad 
way, and into other Gillages; and tn Bradway were divers Copy- 
holders f02 life) and fuffrred a Recovery of the Banno2, ercept- 
ing the Land in Bradway : And afterwards, that part which ertend- 
ed into Bradway, was conveyed to the Countels of Derby, and 
afterwards the Earl and Counteſs of Derby kept a Court at Brad- 
way, and the Steward granted that Copyho!d, being a Copy- 
hold 702 lite to the ]Ilaintiff. And whether this were a good Grant 
by Cepy, 02 not, was the queſtion. Glanvile, The Grant is void, 
becauſe a Mannoꝛ cannot be ſevered. And although there be De- 
meſns, Copyholds, and Services in Bradway, pet that cannot 
inake it to be a Pannoꝛ; and then the Grant of the cn 
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void, eſpecially being a Copphulo to lite: Jof there when the 
Cudtes ut chr Cenanes to ltr Le bert tunauch, they calm be 
granted again when chr Bulli 18 Viflucliubics; Cut bi Cupb⸗ 
þvids of Juperitunte, If ine prrabbtnture ur ochet bat, wt ic 
remains a Manno, und « Could hall ve kept as to them. and 
this diverſity was agreed in Sic Chriliopher Hatton, tit LO Chun 
ce1102S Cale. Ano tu was the Cuie ut Meredith (ug u Copppoib in 
Scockingham, where there were Copyholds of Juhernalne; and 
this very Cale was here, 29 Ela. whece a Feme d enboweb of 
vers Coppholds fo2 lite, 40 av they became leveted from the 
Hunnoꝛ; uno ſhe granted Copyholvs, ano avjudged void. Willi- 
ams e contra; f02 bellig averceo, that thece ve Orauety, Copyboids, 
und Services in Bradway, it (hatl remain a anno at leait-wiie to 
grant tho:e Copyhoios, Vide 26 Hen.8. 4. 33 Hen. 8, Br. 1H-y. 11. 
And afcerwards being moveo, alt tye Juckices reivived, Cyat 
the Hrant was vold im regard there was not any luch Marmoz ot 
Br. dway befot, no; now. And Anderſon laid, Jt this Sevetance 
had been of Coppholds of Inheritance, that the Copphuldets 
and their Heirs ſhould have had it; but it can never be lurrendzeb, 
fo2 Surrenders are by Cliſicm, and theretoze they ought to be 
in the Court of the WMannoꝛ; and a Surrender to the Loꝛd him 
ſelt in his Pouſe, o2 our of Court, is not good, Quod Beamond 
conceſſit; wheretoꝛe it was adjudged acco:dingiy to! the Avowunt. 
And here a Caſe was rememoꝛed, which was avudged in the 
Queens Bench, in this very point, Chat this was a good Copy, 
Co. 4.fol.24 But it was thereto aniwered, Chat it was a ſtrange 
Judgment, and never was entred by the direction of the Court, 
and a (lt of Erro2 was mought thereupon in the Erchequer 
Chamber; and the opinion of the ſuſtices there was, that it was 
erroneous : And thereupon the Coppholder compounded, ano 


* — his Cozn, and reunquiched the Title, Vide Trin. 30 Eliz. 
K. Plac. 8. 


Lewen verſus Dodd. 


Ebt. The Cale was, That one ſciſed of an Boule in London, 
let it foꝛ years rendung Kent, and afterwards deviſed it to 
his two ſons equally, and to their heirs: The one dies; whether 
it ſhall (ſurvive to the other and his heirs, was the queſtion. Drew 
argued, that it ſhould not ; fo2 they are by thoſe woꝛds Tenants 
in Common, and not Joyntenants ; fo2 to that intent the Devi⸗ 
(02 put in that woꝛd Equally; and 3oH.8. Deviſe 29. Deviie to twa 
Et hæredibus corum ; the one dies, his part ſhall not ſur vive, but his 
heir ſhall have it; to2 ſo was the intent of the Deviſo2. A multo 
fortiori in this caſe, where it is limited unto them Equally betwirt 
them, and their heirs after them. And in Paſch. 18 tliz is a pꝛe⸗ 
ſident in the Court of Wards, in one Shepheards caſe, where be 
made a Deviſe in this manner: Item, I will chat my Lands called Earth- 
pits; ſhall equally remain to Joan and Mary my two Daughters, and the Heirs 
of their two bodies. And bythe opinion of Manwood and Dyer, it was 
reſolved, That they were Tenants in Common, and that the 
ſurviving Daughter ſhould not have her ſiſters part fo2 her life. 
Anderſon; There is an equality in Eſtate, in Condition, in taking 
of the Pꝛofits, and all this is here: And if it had been Aquis por- 
rlonibus, J would doubt, whether thep chould be Tenants in Com- 
2 mon; 
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mon; but as it is, they are Joyntenants : But it the woꝛds had 
been to them <qually, and to their heirs equally, that ſhould make a 
Tenancy in Common; but here equally ts annered to the eſtate, 
and they being z oyntenants, have one equal eſtate ; and the Bogk; 
Coucher in 30 Hen. 8. hath veen oftentimes over-ruled to be ng 
Law. Owen, u ©eviic ought to be taken accoding to the intent ut 
the Deviio2; and the intent here was, not to give all to the one 
by the ſurvivozlyip, but an equal advancement, and that their 
heirs ſhould have an cqual advantage : It we ſhould conftrue jt, 
that they ſhould be Joyntenants, they ſhould not Have it ſo, and 
the woꝛd equally fs vain und idle; and a Oeviſe to them equally, and 
to be equally divided between chem, 1s all one. Walmſley ; the intent in 
the Deviſe ſhall be collected upon the woꝛds. And when the intent 
is ambiguous upon them, it is a ture way to follow the courſe 
of the Common Law: And it may be he put this woꝛd equally in 
his (ili, to ſhew his intent, that the one ſon ſhould have it as 
well as the other; and that may be latigfied, if thep:take as Joyn: 
tenants, fo2 they ſhall have equal pozttons and equal polsibilſrieg 
of lurvivoꝛſhip; and the caſe of 3oH.8. befoze vouched was never 
taken to2 Law: And J have demanded the optnton of divers other 
Juſtices of our houſe, and they held, that they were Jopntenants . 
and the woꝛd equ-lly is not of any effec , but to ſhew his intent, 
that they ſhould have an equality in their eſtates, and in the per⸗ 
ception of the p2ofits ; which intent is ſatisfied, if they be Topn- 
tenants. And in 17 Eliz. was a caſe in this Court, where a Deviſe 
was to two, part and part-like; and the Court was divided in 
opinion , whether they were Joyntenants o? Tenants in Com: 
mon. But the Loꝛd Dyer held them to be Joyntenants: And it 
is not a ſafe courſe to ſearch the Intent, unleſs we be certain of 
the Intent. And as to the caſe vouched in the Court of Tlards, 
it may be that they were Tenants in Common of the Frechold 
there, becauſe the inheritance is ſeveral. Be⸗mond; If the De: 
vile had been to them, and their heirs equally, it ts clear, that they 
ſhouldbe Tenants in Common: So he conceived it to be all ane 
here, otherwiſe the woꝛd equally ſhould be void. Foz the conftru- 
cion that equally ſhall refer to the eſfate and perception of the 
p2ofits, would have been good without this woꝛd equally : And the 
wo2d being equilly to them, and to their heirs, this Copulative con: 
joyns equaſſy tu the heirs, as well as to them, and they be of ſuch 
ſence, As a Deviſe to them equally, and to their heirs equally , in which 
caſe they cannot be Joyntenants. And inthe Queens Bench it 
hath been agreed, where the woꝛds were equally to be divided, that 
they ſhould be Tenants in Common. And J have ſpoken with the 
Juſtices of our hotiſe, and they incline to this opinion. WWhereup: 
on it was adjourned, V. Poſtea, Mich. 41 & 42 Eliz. B. R. plac. 6. 


Upton verſus Baſſet. 


Reſpaſs upon Demurrer. The caſe was, That the Plaintiff 

and Oekendant clatmed by ſeveral Leaſes, from one and the 
ſame perſon; and the Plaintiff in his Replication avers, That 
the Defendants Leaſe was made upon Fraud ; but ſhews not any 
fine by himſelf paid fo2 his Leaſe, noꝛ any Rent reſerved there. 
upon, no? any other valuable conſideration wherefoze it was 
made; whereupon the Defendant demurred thereto, — - 
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the Common Law, There was nat any Fraud remedied, which 
ſhould detcat un attcr-purchaie ; but that onety which was com- 
mitted to Decraud a tozmer interel, Quod fuit conceſſum per curiam. 
And the Stätte ot 27 Elz. Did nut reviedy it; to: there 1s not 
any money 92 consideration paid to? this ſecond Leate, na mo2e 
then foꝛ the firſt; and theretoꝛe not atded by that Statute. Lewkror 
e contra: Fo every one who ovtatas any thing o2 eſtate by his own 
act, is a JPurchaloz, and ſo within the woꝛds of the Statute. The 
}Þslatntitt hath alto-averred , That it was made by Fraud to de⸗ 
ceive him, which is conteſſed by the Oemurrer : Uhercfoze, ac, 
Anderſon: Tye Conteſsing the Fraud ts not material, fo2 as much 
as the Plaintiff is not lich a perſon as ought ta have benefit 
thereof, and withtn che Kemedy and Þ2oviſion of the Statute : 
Fo? it is clear, a traudulent Conveyance is not made void againſt 
all, by that Statute, but onely againſt thoſe who afterwards come 
to the Land upon good conſideration; fo2 fo are the woꝛds, and ſo 
was the intent of rhe Statute : And therefoze if a man whohath 
not good government of himſelf, makes a Conveyance by advice 
of his Friends of his Lands upon truſt, and without any confide- 
ration; aud afterwards one pꝛocures him fo? five hundꝛed pound 
02 other petty conſideration, to fell unto him Land woꝛth five 
hundꝛed pound per annum. Although this laſt Purchaſs?2 pays 
moacy, pet he ſhall not avoid the firſt Conveyance; fo2 the Sta- 
tute was made to help thaſe, who came to Land upon good con- 
ſideration lawfully, and not without confideration, oꝛ by any in- 
direc means; and this caſe hath been reſolved. Walmſley acco2d : 
Fo2 it is not void againſt all, no moꝛe then if a Fraudulent gift 
be af Hoods, it is not Fraud bythe Statute of 13 Eliz. againſt all, 
but onely againſt his Credito2, but remains good againft the 
Donor himſelf. Beamond ; This is not void àgainſt all, as a Feoff- 
ment upon Maintenance or Champerty, 1s not void againſt the Feoff⸗ 
ment, but againſt him who hath right. And J was pꝛivy to a caſe 
which was reſolved by the two Chief Juſtices, and th2ee other 
Juſtices, viz. One made a Leaſe foꝛ eighty years without conſide⸗ 
ration, and afterwards conveyed the Land to his wife fo2 a Joyn: 
ture after marriage: And they reſolved, becauſe this laſt Con- 
veyance was voluntary without valuable conſideration, That the 
wife could not avoid the foxmer Leafe, by averring that it was 
Fraudulent. Owen acco2ded with them in omnibus, and ſaid, That 
he was at the making of this Statute, wherein ſpv:tal care was 
taken, That there ſhould not be any woꝛds which ſnauld extend to 
Purchaſozs ; but ſuch as paid money, oz other good conſideratt- 
on fo2 their purchaſe. TUherefo:e it was adjudged fo2 the De- 
kendant. V. 3 Co. 83. | 


Avſtye verſus Fawkenet, 


R Eplevin. The Defendant avows — Damage · Feaſant; the Plain 

tiff juſtifies, fo2 that he had a Cloſe 1 to the Oefend- 
ants Cloſe, and that the Dekendant and all the Occupiers of the 
ſaid Cloſe from time thersot, #c, had uſed to repair the Fences 
between the Cloſes; and fo2 not ſirfficient inclofinn, his Beaſts 
entred, æc. and Iſſue was taken upon the pꝛeſcription, and faund 
fo2 the Avowant ; and now moved in Arreft of Judgment, That 


the preſcription, That every Occupier, &c. is too general; fo Conant 


(9) 
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at CAill, 02 at Sufferance,o2a Diſſeiſo2, are Occupiers. Welmſley; 
T rue it is, the pꝛeicription is not good: F02 this Incloſure is a 
charge upon the Land; any tyey who are onely Occupiers, as a 
Zli£1i02, Cenant at (Ulil , oz Sufterance, cannot charge the 
L md therewity $ Bur it ought to have been, that he and all they 
whole eſtate, æc. But tuch a p2eicription to pay ſo much in dit. 
charge of Tythes by rhe Occupiers ot Lands, hath been allowed 
to ve good; t92 that goes in diſcharge, and ro; the kencfit of the 
Land, and Tythes ariſe upon the Occupying the Land: But pet 
in regard that Zuue is taken upon this pzetcription, and a Gerdic 
hath tound it, this is not any cauſe fo? ſtaping Judgment, but it 
is alded by the Statute of Jeofail And tyercio the vther Juſtices 
agreed, viz. That the pꝛeſcription was not good, and that it was 
helped by the ſard Statute. Ciheretoze, cc. 


Gryſman verſus Lewes, Parſonof Kingſland, 


9 — oy luing — Tythes of Cows, Steers, Oren, 
Voꝛzſes, tc, wherein he ſurmiſed a Cuuom, That every In: 
riſhioner ſhould pay fo2 every {Yiicy-Cow onc penny by che year, 
and to2 every other Cow an * — per annum, in tc᷑compencẽ 
and dücharge ot all Tythes of Cows, Dren, Sreers, and 
Calves; and alſo a pennp fo2 every Mare, in dilcharge of all 
Uythes of all Þozſes, Mates, and Colts there; and it was there- 
upon demurrev, and conſultation pꝛaped. Foꝛ Tythes paid fo; 
one thing, cannot be intendev a Reconipence tv2 Cythes ot an: 
other thing, where Tythes are reſponlable to2 both in kinve.; And 
therefoze it was adjudged in Sir Charles Moriſons Cale, where one 
preſcribed to mop the tenth part of Coꝛn in the Sheaf, fo2 the 
Tythes of all which is in the Sheaf, and of ail which is Raked; 
and adjudged to be a void pꝛeſcription, becauie he 1s to pay 
Tythes of both of them. It is alſounreaſcnavle ; toꝛ then he may 
— the leſſer part in Sheals, and leave the greater part to be 

aked. And the opinion ok Fitz. N. B 53. that Cythes ſhall not 
be paid foꝛ the Agiſiment of Cattle, 1s no Law. And of that op:nt- 
on was the whole Court, that this pꝛeſcription 1s not good to be 
diſcharged of one Tythe by the payment of another: Fo2 he 
ought to pay ſCmewhat fo2 the Tythe of every thing which is due. 
And if Tythes ſhould not be pain fo2 the Agiſtment of Cattle, he 
might implop all his Land in the feeding ot barren Cattle, and 
ſo defraud the Parſon of his Tytyes. And a ſpectal Conſuita- 
tion was afterwards awarded Dummodo non agatur de decimis, f02 
1 Dꝛaught Oxen oz Beaſts, agiſted fo2 pꝛoviſion fo: 
hl . 


Jennings verſus Bragg. 


EE ere firmæ, Upon a ſpecial Cerdic; the caſe was, That a 
Diſſeiſee made a Leaſe fo2 ycars, and delivered it as an El: 
crow to a ſtranger, commanding him to enter into the Land, and 
then to deliver it as his Deed, who did it accoꝛdingly: And whe- 
ther this was a good Leaſe, oꝛ not, was the queſtion. And it was 
moved, that it was not; fo2 when it is delivered as an Eſcrow, 
and afterwards is delivered upon the Land as the Deed ot the 
Diſſeilee, That hath relation to the time of thedelivering it ag 
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an Eſcrow to be his Deed; at which time he had but a right to 
the Land, and his Leaſe was not good; As if an lafant 02 Feme- 
Covert, ſhould deliver a Deed as an Eſcrow, and it is delivered 
atter full age, 02 when the is ſole, yet it is void; fo2 it hath re: 
lation to the fi elivery, ſo e converſo, where A Fetne Sole Beli- 
vers a Deed as an Eſcrow, cc. And this cate was agreed vy 
Court, becauſe it was delivered by authozity befo2e , when the 
was Sole; ſo it is of a Deed of Feoifment, and Letter. of Attoz- 
ney, therein to make Livery by a man of ſaze memory, which is de⸗ 
livered by the Attozney, when he is Non compos mentis; pet it is 
good, becauſe it hath relation to the authozity befoze, But An- 
derſon (aid it was a good Leaſe in this caſe ; fo2 it was not his 
Deed until the ſecond Delivery, at which time he had good right 
and power to let it. Nherekoze, #c, Sed Adjournatur, 3 Co. 35. 


Belfore verſus Foord, 


T Reſpaſs. The Caſe was ſuch ; A Pꝛebend of Sarum made a Leaſe 
fo2 ſeventy years , the Dean and Chapter confirms Conceſſi- 
onem prædict, fo tifty one years & non ultra; the fifty one years are 
now expired. And whether this were now a good Leaſe againſt 
the Succeſſo2, was the queſtion; Glanvil moved that it was good; 
fo the Term is a thing intire, and therefoze cannot be appoztion- 
ed bythetr confirmation, And here they confirm Dimiſſionem præ- 
ditam, which is the whote Term, which ſhall not be controlled by 
the ſuvſequent woꝛds. This Confirmationalſois but a conſent, 
and therefoꝛe cannot be given conditionally , oꝛ in any other man- 
ner then the thing it ſelf whereto it is annered, is given And 
the difference is betwixt a Confent and an Jntereſt; fo2 he that 
hath an Intereſt, may thereunto annex a Condition oz Limitatf- 
on. And if the Pꝛebends Succeſſoz be to bing his Action of 
Waſte, he ought to count upon a Leaſe fo2 ſeventy Jens z and 
that they had allented thereto ; And 7 Hen.4. 18, that Aſſent befoze 
the Grant is ſufficient. Anderſon ; Ik the Leſſoꝛ is tobzing Waſte, 
he ſhall count of a Leaſe fo2 ſeventyyears : But atter his death, 
if the Succeſſoz bzings Waſte , he ſhall ſhow the Confirmation 
and eſpecial Matter. Walmſley; The Leaſe is made good fo2 all 
the years ; fo2 all the right and intereſt remained in the Pꝛebend, 
andthe Dean and Chapterhave onely a conſent, which cannot be 
appo2tioned ; but they ought to aſſent to all, oz to no part; fo2 

etr conſent goes onely to the Action, which is tothe making of 
the Leaſe, and not to the thing acted, which is the Intereſt ot the 
Leaſe ; then whenthey conſented to the making of the Leaſe, they 
had done all which they could do, and had nothing todo with the 
Leaſe it ſelf. But Anderſon, and the other Juſtices held ſtrongly, 
That the Leaſe was not good but foꝛ fifty one years onely; kd; 
they at their election might confirm koꝛ all, o2 fo2 part, and the 
Confirmation ſhall not be taken larger then they have made it: 
But if they had confizmed the Demiſe, and not ſhown fo2 what 
time, it ſhould be the entire term. But when they ſay fo? fifty 
one years, non ultra, that very well qualifies what is pzecedent, and 
it ſhall not be conſfkrued larger, æc. Wherefo2e, æc. Er Adjournatur. 
Vide Reſiduum poſtea, Paſc. 3 8 Eliz, B. R. Plac. 33. V. 5 Co. 81. 


Parker 
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Parker verſus Parker. 


(13) Ebt upon an Obligation, conditioned to ſtand to the Arbitra⸗ 
tiengf J. S. 12 — cogither of the 7. beto)e 
Michaelmas. The Defeawant pleads , y6t 00 Parka the Arbitre. 
went was nelivere — him beſo ze Micha elmas: And it was there. 
pon demurren, becawle Ik it were Delivered to any of them, it 
Adted. But all the Juffices (Anderſon abſence) held, That one 
part of the Arbitrement otght to be delivered to each party, ſo 
fs he might take notice thereof; and thus wozd either all be er- 

Unded as every. But when Anderſon Came in Court, being 

moved unto him, he doubted thereof; and the matter was refer: 
Ted again to Arbitration. 


Wormleighton verſus Button, Trin. 37 Eliz. 
Rot. 2838. 


14). Eplevin. The Def oo M e Conlſance as Bailiff to Sir 
= 05 fo Grivell , De 17 3D a Lect within his Panno? 
44 the Plaintiff was amerced fo) 

5 rj This ar Bt eCommonti Me: and foz that Amerce: 


in ecaule it was not ſhown, That ti 
0 mon das wh the b 


Leet; gall becaule £ the Court held, 
Thar tt 8 ngt any Article inguirable in a Leet, no2 puniſh: 
a vthere, t was adjudged without Argument fo2 the Plaintiff, 


Worlley and his Son verſus Charnock. 


(15) Alles yeh, to avoid an Execution upon a Statute , where 
ut law? in one I e Plaintiffs was pleaded: Aud there. 
guts in Law, whether it might be pleaded inthat 
uit fob 5 8 to be difcl be ben and not tv recover any 
matter: Fen 2 be . good Plea; hat he” on - 
ae Þl a and Severance; (v that he 
| 8, beſides Walmſley, ern, 
he w in thts caſe they 70 fueto tobe 
judice the oth 
cale it is not reaſonable 


ELIz ABETHx, in Communi Banco. 


Hart verſus Brewer & Hariſon, Trin. 37, vel 36 Elix. 
Rot. 2042. 


Jectione firmæ: It Was kund b & ſpeciai dterdict, that onc Herſt 
L. 26 H. 6. HeviteD £99 gutes in Welbrook itt London (being the 
holes now tit quettiun) to che Churchwardens ot St. Stephens rg 
theilt uies; Firtt, to finde an obu, ang co veuow chꝛee ſhillings 
tour pence annuatiy upon an obir in the Church or St. Stephens, 
Secam, ta repair the lame Goues. Chirolp, ro veitow the re: 
(194g vt tic :s about reparations ot the ſame Church of St. 
Stephens , and ro Þ20viDe oNnaments in the {ane Church; but the 
deviſe was conditional, that it they failed n unding the obir, that 
then the estate ſhould ccale, and the Land ſhould be to the 
229i02 and Communalty at London, and that they ſhoutd finde 
that obir, und repair the Cenemems, and beſtow the reüdue of 
1615 3?CALS upon London Budge. And they found the Statute of 
pri, Ed. 6. did that the obit was well maintained within five years 
berge the Statute, and Derived title to the Defendant under the 
Zucen; and that rhe fucceſſo?s of the Churchwardens made a 
{caſe to the Dlaintitf; and whether theſe houſc3 were given to 
the Queen, was the queſtion. Daniel moved, that they Were, fo2 
the obit is the pꝛincipal thing why the houſes were deviſed ; and 
the reparation ok. the houles and Church are but accefſoues, 
without which the obir could not be maintained but if tt had been to 
make the reparation, oz fo2 the oꝛnaments of another Church, 
it had been otherwiſe ; wheretoze,#c, But all the Juſtices held e 
contra, and foꝛ the Plaintiff; That the Queen ſhauld have no 
moze but that which was appointed fo2 the maintenance of the 
obit ; and that ſhe ſhould not have that which was given fo2 the o- 
ther uſe of reparation and finding oꝛnaments; fo2 although the 
obit is appointed to be in the Church, yet the Church is fo2 divers 


other good purpoſes ; and fo2 thoſe good uſes the Church ought to 


be repaired, and to have oꝛnaments. And the letter of the Sta- 
tute is plain, that the King ſhall have that onely which is given to 
ſuperſtitious uſes, And Walmſly ſaid, that the caſe of the Town of 
Wakefeild, where Houſe and Lands were given to give part of the 
p2ofits to a Pꝛieſt ta ſay Yaſs, and other part of the p2ofits fo2 
the reparation of the ſaid houſe, and other part of the p2ofits to 
repair certain Bꝛidges; it was adjudged that the Queen ſhould 
have all but what was given fo2 the reparation of the Budges. 
And Beamond ſatd, that he was of Touncel in a caſe in the Queens 
Bench, where Land was given to find a Pueſt to ſay Paſs, and 
alſo to give part to the poo2; and becauſe the part tobe given to 
the poo2 was incertain, the Queen had all. But there is aner⸗ 
pꝛels niiference by the letter of the Statute, between Land given 
fo2 the maintenance of an obit, and Land given fo2 the mainte- 
nance of a Pꝛieſt; wherefo2e it was adjudged koꝛ the Plaintiff. 


M m m Stat 


(16) 
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Scot verſas Maynie, 


covenant in an Fndenture , wherein Mayme rhe Defendauc 


175 DF: upon an obligation, conditioned fo2 the perfo2zmance of 
Ja 


(18) 


d let to the Plaintiff certain Land fo2 twenty one years, and 
covenanted with him, that upon the ſurrender of that Leafe at 
any time during his life, that he would make him a new Leaſe fo2 
ſo many vcats, ct. The Defendant pleaded that the Plaintiff had 
not ſurrendꝛed unto him, xc. The I laintiff ſhews that the Oeken⸗ 
nant ha levied a fine of thoſe Lands, ſur conuſance de droit come ceo, 
&c. to Sir JohnSavage , anv it was thereupon demurred, becauſe he 
both not aver that ye offered to make him a ſurrender, although 
he were not able to accept thereaf, no! to make a new Leaſe ; but 
all the Court held that there needed not any tender to be made of 
the lurrender, when he hath Diſabled himſelt ro accept thereof by 
his own Ac, 02 tomake a new Leaſe ; wherets2e it was adjudged 
fo2 the Plaintiff, And Erro2 was afterwards b2ought thereupon, 
and the judgement affirmed, 5 Co. 20. b. 


Buckler verſus Harvy. 


PJe%onc firme , upon a ſpecial Uerdic, The caſe was ſuch, Te⸗ 
nant fo2 life, xemainder to A. Buckler in tail, Tenaut koz life 
4 Martii 20 Eliz. makes a Leaſe fo2 four years ; and atcermards 
11 April 20 Eliz. grants the Reverſion Habendum tenementa prædicta, 
from Midſommer next inſuing, fo2 the life of the Szunto? ; utter 
Midſommer the Leflee fo2 pears Attourns, the Term afterwards 
expires. The Gꝛantee enters, the Sꝛantoꝛ levies a fine unto him, 
far conuſante de droit come ceo, &c. the Tenant intail in Remainder en 
ters fo2 the fozfeiture , and lets it to the Dlaintiff, upon whom the 
Dekendanr being the _=_ in reverſion re enters, the firit Te- 
nant fo2 lite being pet alive, Et 6,&c. The firſt queſtion was, whe-. 
ther by this grant of the reverſion Habendum after Midſommer, and 
the Attoznment made after Midſommer, the Grant be good 02 void. 
Secondly, admitting it to be void, if when the G2antee enters, 
and he being in by diſſeiſin, the Tenant fo? life levies a fine to 
him ſar conuſance de droig come ceo,&c. TUlhether this be a forfeiture 
of his eſtate 02 not. And it was argued by Heal fo2 the Plaintiff , 
and by Harris fox the Defendant, Walmiſiy, a grant of a reverſi- 
on, Habendum after the death ot the Tenant fo2 life, is good; fo? 
ſd ig the courſe in fines; fo2 this limitation is as to the having 
the Poſſeſsion, and not as to the having the Reverſion, fo2 that 
is inthe G2zantee pꝛeſently; but when a Reverſion is granted Ha- 
bendum, after a day future, he is thereby excluded to have the Re- 
verfion untill that time; andtherefoze it is utterly void, and the 
Habendum ſhall not be void, but where it is not requiſite ; as in re- 
leaſe of aright 02 _ of a Term; but here the Habendum is ne 
ceſſary ro ſhem the eſtate; but as to the fozfeitnre J make 
tome doubt: fo? J knownot how tiere can be a fozfeiture to him 
who hath not any Reverfion ; foꝛ by the Entry of the Gzantee, — 
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is diſſetſin ; and all remainders und reverttons are taten trom the 
parties in whom they were. And How tan one tozteit an euate 
which he hath nat? as here he haͤch nat who tevied the fine, Ano 
it hath been hela mm tis Court by che Lozo Dyer and others, that 
if he in remainder i192 Lale lovies a ſme ſur conutarce de droit come 
cco, &c. that it 18 not any tozteiture, £92 it is but as a reicùdſe; and 
therekoꝛe 10 Ed. 4. cut cannot be reſerved upon tuch a une; and 
there is not any vouk that it ſhuuid be a toꝛteiture. Anderſon, {its 
cleer that it is a toꝛtetture, and it is not by reaſon of any Eſtoppel, 
bur by reaton ot the p2euuvice to hum in reverſion; and although 
rhe Cenant fo? lite hath but a right, yet when ie hath ievieda fine, 
he in the remander might enter p2etentiy fo2 the tozfetttre upon 
the diſleiſoꝛ; but ik he had relealen by tie, there chould nor ve 
any fozfeirure, but by that fine levied every one chould be conciu- 
ded, but that he gave a tee by the fine; and it is not matertal al- 
though that he in remalnder be a ſtranger thereto; as it a ſtranger 
bzyngs CUaſt againſt Tenant fo? lite, and he pleads nul waſt fait, 02 
if Tenant t02 lite prays in aid of a ſtranger, he in remainder is a 
{kranger to theſe Keco2ds; yet he ſhall take advantage in regard 
of the pꝛe judice to the reverſion, Fo2 the firſt 22 J doubt, but 
J conceive the Grant to be void, and that he by his entry is a dil 
ſeiſoꝛ. Beamond, the Grant is void, fo2 if the eſtate had paſſed by 
the Livery, it had been cleeriy void; and the ſame Law is here; 
fo2 the Habendum 1s not void otherwiſe, but in regard that no eſtate 
is limited in the pꝛemiſes, and becauſe the Habendum limits the 
eſtate, and all the eſtates depend upon that which is void; and 
the Grant being vold, the Orantee by his entryis a diſſeiſoꝛ, and 
yet there ſhall be a fo2feiture of the Tenant fo2 life in regard he 
preſumed to give a greater eſtate then he had; wherekoꝛe, cc. Owen 
was abſent, and in the Dutchy Chamber, and it was there adjour⸗ 
ned; but afterwards Paſch 38 Eliz. upon theſe reaſons it was ad- 
judged to be a fozfeiture , and the entry of him in reverſionto be 
lawful, 2 Co. 55. 8. Mich. 39. & 40. b h. 5, 


Wentworth verſus Wentworth; 


bp The Tenant pleads, that he by Ozed indented , gran⸗ 
ted a Rent out of that Land to the Demandant in recom- 
—.— her Dower, which ſhe accepted cc. The Demandant by 
eplication confeſſes the grant of the Rent and her acceptance; 
but that in the ſame Jndenture there was a condition, that if the 
Rent ſhould not be paid within a month, #c, that the Rent ſhould 
ceaſe,and the Deed ſhould be void; and ſaith that the Rent was 
not paid, and thereupon the Tenant demurred.Glanvile fo2 the Te- 
nant argued, that the demandant ſhould be barred;fo2 Oowerts of 
common right, and may be alſigned in Lands, oꝛ in Kent out ofthe 
Lands; and the condition annered to that alsignment is void; 
foꝛ ſhe is in piramounr, as 2 Ed. 4. Executoꝛ delivers a Legacy upon 
condition, the condition is void; it ts not ſhewn alſo that the de⸗ 
manded the Kent , and then the condition is not bꝛoken. Drew e 
contra: the condition is well annexed to this Hrant, and therefoze 
it is not any bar to her Dower; koꝛ it is not abſolutely but condi- 
tionally aſsigned, and recompence of Dower ought to be as ab: 
| Mmm 2 lalute 
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ſolute and beneficial as Oower it ſelf: and it is not like to a Joyn⸗ 
ture aſſured upon a condition (as Vernons caſe 18) Which may well 
be becauie the Statute makes it a bar it the accept thereot; here 
alſo needeth not any demand, becaliſe ſhe ts not to deteat an cltate 
therevy, noꝛ is the non payment thercot panal, Walmeſly, As this 
caſe is plcaded, there is not any ats gument of the Kent to? rhe 
Dower, und thereruꝛe it is nor any bur ok Oower; fo? it is pteay- 
ed, Quod dedit & conceſſit unum annualem redditum, &c. envy although 
dedit &concellit tt guob W62DS in the Oetn; yet when the Tenant 
is to picas ic, he is to pleau it in apt woꝛds, uz. Quod Aﬀignayit; fo; 
a gift ot Kent oꝛ Land is no bar to Dawer, and tv that purpoſe 5 
have ſccn a caſe in the year, in Ed. 2 inthe book at large, where it 
was pleaded, that rye (on granted Land in Dower to his teme ex 
aſſenſu pris, anv ruled 1hat it was not good, (92 it augyt to have 
been Aflienwvit; fo? in pleading every one ounht to picad accozving 
to Law; and as it is here picuded, the teme may have a wit of an 
nutty upon this Grant, uhich the cannot have ik it were an afsigg: 
ment; and the woꝛds of the Oceo being dedir, &c. the intent of 
the parties to have it a grant, ovty thereby appear, as alſo by an: 
nexing a condition thereto; foꝛ it is clear that a condition cannot 
be annered to an aſsignment of Oower; and the Tenant againſt 
whom it is, hath pleaded it as a grant; and it he hath election to 
uſe it as he will (as in many caſes a man ſhall have) yet he hath 
here made his election to have it as a Grant , and we miy not take 
it otherwiſe ; and as to the demand, it needed not, when ſhe is 
not to deſtroy the eſtate; foꝛ the condition being, that if the Rent 
be not paid, it ſhall be void, it is penal to the heir, fo2 then ſhe ſhall 
be reſtoꝛed to her Dower, and therefoze the heir ſhail do the firſt 
Act by his Tender; and therefoꝛe it was adjudged in a caſe wherein 
J was of counſel in this Court. Adevie made of a Rent out of 
Land to one, anda deviſe of the Land it ſelf to another upon con: 
Dition to pay the Rent , the deviſee of the Land ought to pay the 
Rent without demand in ſalvation of his Land. Beamond accod , 
J anree that an alsignment of Land fo2 Dower oz of Rent ko: 
Dower ought to be abſolute , fo2 the Rent comes in place thereof, 
aud ſhall be of theſame nature; and the annering of a condition 
to the alsignment of Dower is void; but here is not any aſsign- 
ment, but it is a meer Grant, and there needs not any demand, 
becauſe the eme is not to defeat any eſtate by the non payment; 
wherefoꝛe, tt. Owen, The pleading Quod dedit & conceſſit ig good in 
ſuhſtance, but not in foꝛm; toꝛ it ought to have been pleaded Aſlig- 
navit; btit although he bath not done ſo, it is good in Law; fo2 a 
gift in retampence ot her Oower is an alsignment; and although 
t be not good in foꝛm, pet it is not material, fo2 that the other 
hath not de murred foꝛ this cauſe ; but fo; the condition, it is void 
foꝛ the reaſons befoꝛe alledged; but if it had been good, it ought 
to have been demanded, foꝛ upon the non-payment , the Feme is to 
take the Land from the heir, fo2 ſhe ſhall be reſtoꝛed to her Aut 
of Dower; wherekoze, cc. But Walmſly and Beamond continued 
their foꝛmer opinion, foꝛ it is not foꝛm but ſubſtance;fo2 the Deen 
ſhall not be taken in any other manner then as he pleads it, which 
is not any aſsignment the condition alſo is not annexed to the 
Land, bit to the Grant; and foꝛ the condition bꝛoken, ſhe is not 
to have the Land, but onely to be reſtoꝛed to her Action to demand 
her Dower: wherefoze there needed not any demand. —_—— 
] 


es, 


ExizAaBETHE, in Communi Banco. 
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was abſent, and it was therekoꝛe adwurned; atterwards, p. ſch. 33 
Eliz, it mas moved again, and then ꝛt was abjuvgeo accodingty 
foꝛ the Demandant. ; 


Baldwin verſus Smith, Trin. 35 Eliz, rot, 1676, 


Eplevin : The Jflue was whether the Land was the Freehold 

A. of ane Kent; upon Lpectat cdierdiq it was found that Francis 
Archer was 1eiica If tyts Land in Fee holden in Soccage, and de⸗ 
v11ed it to Robert Archer his lun f02 {fre , and after to the right and 
nett heit male of the lald Robert and ts the heirs males ut the bo- 
dy ol Lich a right and next heir male of Reberr, and found further; 
that at the time of this de vile Robert, had iſlue john his eldeſt Son; 
the Ocbiſoꝛ died, Robert entred and inteoned Kent with warranty; 
John Enters, Kent re- euterg after Roberts Death, and john re enters 
upon him, xc. Et ſi upon all this matter, the citate of Kent be law. 
tul oꝛ nat; and that ſohn is tu be barred, was the queſtion. Firſt; 
whether this be an eſtate tail oꝛ foꝛ lite onely in Robert. Secondly, 
whether this warranty delcending upon John being an infant (as 
it was ound he was) ſhall bind him, becaute he could not enter 
during the life of his father. Thirdly, the TUarranty deſcending, 
and the right of remainder veſting all at one time, which of them 
ſhall be pzeferred ? Drew fo2 the Avowant moved, that it is an 
eſtate tail in Robert, becauſe the remainder is limited to his next 
heir male mediate, as in the caſe 30 Aſſiſe De diſe to one & uni heredi de 
corpore, &c. was taken to be an eſtate tail; the remainder alſo 
ſhould otherwiſe be in Abeyance which the Law avoids ; if it alſo 
were not an eſtate tail, it is void, to2 the rrmainder ſhall never be 
in eſſe during the particular eſtate ; but If the Juſtices (Owen ah: 
ſent) held, that Robert the father had but an eſlate fo2 lite; fo: 
ſo are the woꝛds piainly; and the right heir ſhall take it as a dur 
chaſo2 ; and Beamond held that John ſhail take it, and che remainder 
ſhall veſt in him pꝛelently, living the father; = the remainder ig 
limited to the right and next heir of the father, which words being in a 
Will ſhall be taken acco2ding to the intent of the Deviſoz,viz. to 
him who was then heir apparent, fo2 he is in the intention of a 
plain man the right and neit heir; but Anderſon and Walmſly againſt 
him in this point, and that this remainder ſhould be expectant, 
but it was admitteb by them, that this remainder being depend⸗ 
ing upon an infant, is good enough. Ande-ſon held that the Cat 
ranty ſhould not bind; fo2 a n ari but 
wherc he who ſhould be bound thereby had time to avo p his 
Entry; and therefo2e it was adjudged in the Queens Bench; 
where Land was given to Brron and Feme fo2 thetr lives; the re- 
mainder to the next heir-male of the body of the Baron; the re- 
mainder to the Biron and Feme in tail; the Baron lebied a fine with 
CUarcanty, that the ft oufd not bar the heir male ;.fo2 he had 
not time to avoid it duritin the lite of the Baron, Walmſly held that 
this Feoffment of it ſelf deſtroyes the remainder, lo as it never 
ſhall come in eſſe; the CUarranty alfo deſtroys the remainder, and 
it is not like to a foꝛmer ri * and if the making of a collateral 
Warranty be a Tort, it is befo2e the right accrued unto him, and 
therekoꝛe the remainder here is not to be. regarded as an ancient 
right; and J have the reps2t of a caſe in this Court, where a Feine 


Tenant fo2 lite, the remainder td the right heir of the —_ the. 
on 
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Baron made a Feoffment with TUarranty, The opimon of Dyer 
and others was, that the right heir of the Baron ſhouſd be bound 
thereby. Beamond, the Wlarranty cannot bar tif there be a re: 
mainder in Experancy , becaute a CUarranty ought always to 
bind him who hath right of Entry oꝛ of Acton; anb here ge hath 
not any of them in his fathers lite time, vut the Feonment of tt 
ſelf deſtroyedit, becaule it never càme in elſe. Et ad,ourn3tur, and aft: 
terwards in Trin. 38 Eliz. It was adjudged to2 the Avewant , that” 
this remainder by this Feoſtment und Warranty was deftroven 
and barred, v. 1. Co. 66. : 


Palmer verſus Wolley, 


Ction ſur Trover : A ꝛeſcriptiun was alledged in London, That 
every Shop in London ſhulud ve ſaid tu be a Market Overt fo ail 
warcs there (old, which the Court upon the firſi motion conccived 
to be toogenera! and nareaſonablea cuſtome. And Anderſon lad, 
it had been agreed, that it one buys ina Shop any thing which 
appertains not to his trade, as to buy late in a Mercer v2 Oꝛa⸗ 
pers Shop, it is nat a Market Overt us to that purpoſe. So it the 
{ale be in a back Shop, oꝛ in another place not open , no p2opecty 
hall be changed by ſuch late, 5 Co. 83. b. 


Fox verſus Carlyne. 


Rowlow the Pꝛothonotary ſhewed me a Recoꝛd Trin. 37 Elz. rot. 
527. in the Common Bench between Fox and Carlyne, where 
upon a ſpecial Aer dia, the caſe was, that one deviſed land foꝛ years 
to J. S. Reddend. & ſolvend. 20s. annuatim at Mich. to I. D. and fo2 non: 
payment of that ſum, the heir entred, ſuppoſing that thoſe woꝛds 
made a condition, and that the condition was bꝛoken, and that 
he - might enter; and his entry was adjudged con: 
geable. 


Mich. 37. & 38 Eliz. in the Exchequer Chamber. 
Stubbings verſus Rotheram, 


| ws upon a Judgement given in an Aſſumpſit againſt an Execu⸗ 
toꝛ upon a pꝛomiſe of the Teſtats2s, where the Plaintiſt de- 
clared that the Teſtatoꝛ in conſideration of marriage pꝛomiſed to 
pay to the Plaintiff an hundꝛed pound, and fo2 not perfoming 
this pꝛomiſe, bꝛought the Action, and judgement there given fo? 
the Plaintiff, and this matter was aſſigned fo2 Erroꝛ, that the 
Action lay not againſt an Executoꝛ; and all the Juſtices and Ba⸗ 
rons (beſides Clerk-Baron) held it to be erroneous fo? this cauſe, 
fo2 Anderſon ſũid the reaſon why Debt lies not againſt an Erecuto?2 
upon a contract of the Teſtatoꝛs, is becauſe the Law doth not in 
tend, that he is pꝛivy thereto, oꝛ Cn have notice thereof ; and he 
cannot gage his Law fo2 ſuch a Debt as the Teſtatoꝛ might, and 
when Debt will not lie, it is not fit that this Action upon a bare 
p2omile ſhould tie him; fo? it ſtands all upon one reaſon ; and if 
theſe Actions ſhould be allowable, it would be very miſchevious , 
wheretoze the Judgement was reverſed. Quzre, TUHhether a re- 
covery in this Action againſt an Executoꝛ, fs allowable againft a 
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Debt upon an obligation ; if it ſhould be an admmiſtration ; fo2 


t would be then miſchievous to Creditoꝛs; and if it ſhouid not 


be an Adminiſtration, it would be then miſchtevolis to Executoꝛs, 
that they ſhould be charged therein, and have not allowance there- 
of againſt other Credito2s, to2 it may be that at the time of the 
recovery they did not know of other Oebts, Note, this Term t 
like Judgement was given betwirt Gryggs and Helhouſe in an Aci- 
un bꝛatight againit an Adminiſtrato? upon a pꝛomiſe of the Tate: 
ſkates to pap momies, xc. | 


Chamberlayn verſas Nichols, 


Rror upon à Judgement in Debt upon an Obligation: The 
Erro2 Alsigned, was, becauſe the Obligation being ſingle , 
the Defendant pleaded payment without an Acquittance , and 
ifſte taken thereupon and found fo? the Plaintiff, and Judgement 
accozdingly , whereas it is not any plea; and ſo the iſſue taken 
upon a void and no Plea, and thereto2e an ill and void Trial, and 
therefoze the Judgement thereupon is erroneous ; but ali the 
Juſtices and Barons held, although it were an ill Plea, upon 
which the Plaintiff might have demurred, yet an Iſſue being ta- 
ken and found by Uervict, it is holpen by the Statute; and the 
truth is there was not any payment; wherefoze the Judgement is 
well given acco2dingly ; and the Judgement was atfirmed, 


Philips verſas Sackford, Paſch, 36, rot, 488. | 


Ear of a Judgement in an Aſſumpſit, where the Plaintiff de- 
clares, That in conſideration the Plaintiff would fozbear to 
ſue one Brediman fo2 twenty pound Debt which he owed unto him, 
that he aſſumed to pay the afozeſaid twenty pound befoze Mich. 
and alledgeth in facto, that from the time of the Aſſumpſit Abſti- 
mit from ſuing him, & adbuc abſtiner, and after non-aſſumplit plead- 
ed and found to2 him, it was adjudged fo? the Plaintiff : The firſt 
Erroꝛ aſsigned, becauſe he alledgeth not any requeſt , but gene- 
rally licet ſzpius requifitus,&c. Sed non allocarur; fO2 where a time certain 
is limited 700 the payment of any thing, he never ſhall alledge a 
requeſt befoze the day, but otherwite it is where it is incertain. 
I ſecond Erro2 aſsigned was , that the conſiveration that he 
would fozbear,#c. and ſheweth not fo2 what time, is not a (uffitrt- 
ent conſideration; fo? it may be, that he fo2bo2e but fo2 a quarter 
of an hour, 02 other ſmall time: and alchongy it were alledged, 
Quod abſtinuit & adhuc abſtinet, that will not help it; and ot᷑ that 
point the Juſtices doubted; but the greater part held, that it was 
not a ſufficient conſideration, Sed Adjournatur, and afterwards fox 


this cauſe it was reverſed, 


Bingham v erſus Smeathwick, Hill, 37 Eliz, rot, 362, 


FReor of a Judgement in an Ejeftione firmz, where S declares of a 
-* Leaſe of Will. Yerbury, 13 Apr. 36 Eliz. of the Lands in queſtion 


fo! thee years; the Defendant ſaith, that long time deut Por 
Yerbury 
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Yerbury, the Leſſoꝛ had any thing, one Thomas Chaffyn was thereof 
ſeiled in Fee; and 25 Marti 24 Eliz, Let them to John Yerbury to: 
twenty one years, which John Verb 3. Apr. 32 1. liz. Let them to Will. 
verb. to2 ent years, it une Arthur Verb. 16D IB lang ive; thar 
the 1a:D W. V. Ueiug lo policticd, the revernon oder to John verb. tit 
J. Y.the 11 july 33 EU Glen intuatt; wal SUMNER Gi il 
the guods of J. V. Were conumtted 5Y the arcguiy Op dt Canterb. (le- 
cdtiſt᷑ he died palirlit u oi divers goods in blVirs Oiocenlts wren 
the pꝛörinte BY (unter. } IG Hen, Bl: ke , that Will. Y, 10 brelig Pellet 
leu, Lit as it is alicdged inthe Oectacatfon; That CISCLWALDS, 
viz, 15 Apr. 36. EAV. Al h. Verb. ed, WHCTEUDONR the Oetetwant GS 
lervant era Hen. BI ke, and by tis cöimmmanb gift: hin. Er hoc, &c. 
to JANES COPIES ktulifettung iht Leale o John erbury; bt 
türttzer tn, that iht lame J v. 30 J u. 30 Elz. granted gibts inte- 
re ũ to Arch. Verb. that the at Arch. Y, 31 July 35 Eliz. DIED intenate; 
that tut fot ot Camerb. 27 Aug. 35 EIA. ulmmtted the Aömi⸗ 
miſtratienbt ani the Föcbsſot Arth. W. To the ltd W I. Cho by iorce 
thcrcot entted and wave u Lene, Prout iN lhe Declaration, cc. 
and Crabers that the tan John Y Let it to W. X. to2 eight years, 
prout £45 CHE bar; und lian this Julie JOYNTD, and tould to? the 
J iailititt, ND zudgement given 102 him, he Erro alsigned was, 
that he Had traverten that ellate which was an eſtate determined, 
uli by him in his Replication avoived befoze , fo he in his Keplt- 
cation affirms , that the far 1 Y. 20 Eliz.&c. (which is before the 
Leale ulledged to be made to W. V.) had grantev ail His eſtate to 
Arth. Yer. inder whom he waar title; then although atterwards he 
makes this Leale t W. V. it 18 not material, io he hath well a⸗ 
voldedit; then the Travers 1s idie and iſſue jopned upon a vain 
matter, and then the Gerdta thercupon il, and the Judgement 
erroneous; and therekoꝛe it is like an tue taken upon a Colour 
given in an Action of Treſpals, that it it ve tried, vet it is a jeoſai, 
and not remedied by the Statute; but all the Juſtices and Barons 
beſides Walmſly, held that although it be an il Travers, and an 
il Iſſue joyned as it is agreed by them all that it was) yet being 
tried, and UHerdia given, it is alded by the Statute of Jeofailes, 
and the Judgement therenpon is well given. A lecond Errozat- 
ſigned was (but that was ore tenus) that in the Replication, the 
Plaintiff hath not made any good titie, for he conveys to himſelf 
title as Adminiſtrato? of the goods of A. V. committed unto him 
by the Archbiſhop of Canterb. and he vpth not ſhew, that the Arch- 
biſhop was ©2dinary , no2 that the Juteſtate had goods in divers 
Dloceſſes; and if he had not, the Archbiſhop hath no authozty to 
cammit Adminiſtration , and then he hath not any title, and 
Judgement ought to be given againſt him. But all the Juſtices be. 
ſides Walmily held, that in regard it was in the Replication , and 
but the inducement of a Travers, wherein if he had not made 
auy title at all, but had ſatd, that W. Y. made the Leaſe unto him 
prout in the Declaration, and Traverſed abſque hoc, that J. V. Let 
unta him during the like of A. J. it had been good enough; where- 
toꝛe the making of an inſufficient title in his inducement to the 
Travers is not material, eſpecially being after Cerdic found 
hut they held that ſuch manner of pleading had not been good, un 
leĩs he had averred, that he had Aﬀetts in divers Dioceſſes, 02 
that it was within the Diocels of Canterbury, 02 that he was loci 
illius ordinirius ; but fo2 the reaſons atoꝛeſaid, the judgement = 
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good enough, and not to be reverſed; but it was moved by Coke 
the Queens , that the committing of Adminiſtration 
mg by be had not goods. in d 


», | 
[ 


vs Dlaceſſeg; and this | 
greed in the Queens Bench, and 8 is well 
enough; but the Juſtices ſaid, that it was all one, and that the 
Adminiſtration is void in both cales and not voidable onely. But 


yet foꝛ the reaſon afo2eſaid,they held that it was not Erro2;but the 
judgement was affirmed , Vide 30 H. 6. 13. Plow. 277. 10 H. 7.8, 


5 Co. 30. 


Nn Termin 
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Corbyſon verſus Pearſon, 


D N Reſp:fs {32 the taking of his beaſts vie. four 
- Cob) ina place Called Breachleyes, und chaſing 
and impounding them without caule. Chr 
Dekenvaut piſtifies as in his Freehold fo? 
O DOanage-tetant ; the Jlaintiir by Replica: 
tion ſhews, that he is, and time whereof,xc. 
was leiſed of a Meſſuage and twenty Acres of 
— Land in D. and that he and all whole, ac. have 
had from time, xc. Common to? all his beaſts levant & couchant tipoii 
the laid Tenements, æc. in the place where every year after the 
ſown com was ſevered and carried away untill ic were re:ſown; 
and that he there after the coꝛn was fevered a carried away, put in 
his ſaid beaſts into the place e,tC.utendo communia ſua prædicta, &c 
The iſſue was taken upon the pꝛeſcription, and found fo2 the 
Plaintiff, and now moved in Arreſt of Judgement, that the Re- 
plication was not good; and fo the Plaintiff ought not to have 
judgement, becaule he ſatth that he put in his catrel after the com 
{evered and carried away, and faith not that it was befo2e the 
Land was re-ſown; ſo2 otherwiſe he had no title to Common. Se- 
condly, becauſe he avers not that thoſe cattel were levant and couch- 
ant upon the Land afo2eſard ; fo2 other wiſe he cannot uſe common 
with them, noꝛ hath not ſufficiently entituled himlelt to put them 
in, and in p2oof thereof vouched 10 Ed. 3. 56. and the preſidents in the 
book of entries, treſoaſs in common 9 & 11. But all the Juſtices 
held , that in regacd iſſue is taken upon the pꝛeſcription, al- 
though peradventure the Plea is ill and oitght to be adjudged 
againſt the Plaintiff, if he had demurred thereupon fo2 this 
cauſe ; yet it now ſhall ve taken to be good enough and to be 
holpen by intendment , when it is ſaid that he put them in utendo 
communia ſua prædicta, That it was at ſuch a time as the Tomywn is 
tobe uſed, and with ſuch beaſts as are there to uſe the common 
wheretoꝛe without any great argument, becauſe it was after Ger- 
dict and might be well intended, and ſo alded by the Statutes of 
Teofailes , it WAS adjudged fo2 the ID laintiff. 


Seile 


Serle verſus Rolle, 


>Rror of a judgement given in the Queens Bench upon an 
E Allumpſit agalnſt an Creciito?, and declares that the C eſtatoꝛ 
in contideration of tuch a marriage, aſſumed to pay to the Plain- 
tiff twenty pound; the Erro2 alsigned was, becaule this Action 
ies not againlk un Crecuto? toꝛ the non-pertormance of the Ceſtatoꝛs 
pꝛamile; and fo2 this caule the judgement was reverſed, 


Fenner verſus Plasket & Green, Mich, 37. & 38, rot. 290, 


Eſcous: The JIaintiff declares, that a Rent-charge in Fee was 
granted to the Feme of the Jalaintiff, and to Ed. Coſins her firſt 
husband, and that Ed. Coſins die, and the took the Plaintiff to 
husband; and fo2 Rent arrear durante viduitate of hig Feme he diſtrai⸗ 
ned, and upon Reſcous b20ught this Action; the Oefendant here⸗ 
upon demurred in Law, but ſhewed not any cauſe of his demurrer; 
but the puncipal cauſe (as Jheard) was, to2 that his Feme was not 
joyned in the Action ; the diſtrels being taken fo2 Rent due dum ſola 
fut; lit notwithſtanding it was adjudged foꝛ the Plaintiff; fo2 it 
is d Torr dane to the Baron foꝛ which he might have an Action ſole, oꝛ 
may joyn his Feme therein, beeaule it ariſeth upon a duty due unto 
her beto2e the coverture, but it is at his election, 


Rolls verſus Germine, Ante Mich, 37. & 38, placito 24. 


Be now moved again, Gawdy continued his opinion, that 
Debt lieg not againſt an Executo upon a ſimple contract with 
the Ceſtatoꝛ, although he acknowledgeth the contract o2 admits 
thercot; but the Court ex officio ought to abate the Writ : But 
pPopham ànd Fenner e contra; but then there was another matter mo- 
ved, that this Action uk Oebt would not have lien ik it had been 
bꝛought againſt the Teſtatoz Himſelf foz part thereof,viz. fo2 ſo 
much as he erpended as Solicitoꝛ in Sutes tn the Queens Bench, 
fo2 thoſe are not allowable by the Law, fo2 ſuch Fees which be er- 
pends in ſuch buſineſs ; and rherefo2e no Action lies fo2 them; but 
an Attourny in uch caſes where he is Attourny,may lay out Fees, 
and have Debt foꝛ them. And of this opinion were Popham, Clench 
and Gawdy; but Fenner doubted thereof; afterwards in Paſch. 38 
Eliz, being moved again, they held their opinion, that fo2 thoſe 
Fees the Action lap not; ſo the Writ was abatable in all; and 
therefoze they gave Rule, that it other matter were not ſhewn the 
_ day in Trin. Term following, that judgement ſhould be re- 
ed. 


Wilſon ver ſus Packman, Hill, 37, Eliz. rot. 416, 


Ction ſur Trover ud Converſion of Hoods, Upon demurrer 

the Caſe was, The Oꝛdinary committed Adminiſtration of 

the goods of an Jnteſtate to the Defendant, afterwards the nert 
of kin ſues a Citation in Court-Chaiſttan againſt the Defendant 
to repeal that Adminiſtration, and he pendente lice ſells thoſe goods, 
and afterwards his W 18 12 and Adminiſtrati- 
2nn 2 on 
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on committed to the ID laintiff, who fo2 this converſion pendente lite 
bꝛings this Action; and it was moved to2 the Dekendant, that this 
Action lies not;fo2 the adnumſtration at the Common Law is well 
committed; and rhe Statute doth nat alter the Law inthis point, 
but gives a penaity againſt the Oꝛdinary, it ye commits them not 
to the next of kin; and the Admimſtratoz until Adminiſtration 
repcaled, hath an aviolute authozity to ditpoſe of the goods as he 
pleaſes. Tanfeild e contra, the Converſion pendente lite in Court. Chi- 
ſttan is not lawkul, but 1s a Tort to the Plaintifl; and that the 
ſentence there pꝛoves, which 1s, that all things attempted o2 done 
pendente lite ſhall he vold, and the Juſtices ougyt to habe regard to 
the CrviiLaw in this point, as in 27 H. 6 Gard. 118. 2 R. 2. Quare 
Impedit 143. & 4 H. 7. 13. And by the lentence it appears, that the 
Adminiſtration is revoked as it it never had been; and upon this 
tealon it is in Dy. 339. where an Admtniſtrato2 recovered a Debt; 
and afterwards another pꝛocuxed himſelt to be joyned in the ad- 
miniſtration, and relcaſed the Oebt; and atterwards, it being re⸗ 
voked, this relcaie was nat any var to the Execution, and Mich, 
35 & 36 ElZ. in the Common Bench betwirt White and Cary, this 
very point was in queſtion, and adjudged that the Action lap. 
Gawdy, The Action well lies, toꝛ the ſentence doth not repeal mean 
Acts done by an adminſtratoꝛ which are fo2 the Inteſtates benefit; 
but foꝛ as much as theſe goods were not converted oz implaped 
foꝛ the Jntcſtates uſe, it 1s reaſonable that he ſhoutd be charged 
fo them. Popham and Fenner e contra, Fo the theAdininiſkrato? hath 
an abſolute and lawful intereſt and power to viſpoſe of the goods, 
untill the repeal be made, aud it is not like to an Appeal upon a 
ſentence, fo2 that makes it as noſentence ; but the reppeal of the 
letters of Adminiſtration doth not avoid it ab initio, and make a 
{awful Act toꝛtious; but rather in this caſe, the new Adminiſtra- 
toꝛ ſhall have an account fo2 the monies received; and the words 
in the ſentencce be not to be regarded, fo2 they are oꝛdinary in all 
ſentences. So he having the goods lawfully, and converting them 
lawfully, ſhall not anſ wer fo2 them as foꝛ a Tort dene; and Popham 
here ſaid, if Adminiſtration being committed, the Oꝛdinary com- 
mits new Adminiſtration, it is a repeal of the fozmer without any 
ſentence of repeal; and if the firſt Adminiftrats2 waſte the goods, 
the Debtee ſhall have the Action againſt him; and it he pleads that 
Adminiſtrations committed over, he may well hy his Replicatt- 
on maintain it, becauſe he waſted the goeds when he was Admi⸗ 
niſtratoꝛ; wherekoꝛe, æc. Et adjournatur, but afterwards the Action 
was diſcontinued by the Plaintiff, 6. Co. 18. 


Curteis verſus Savel and three ot hels. 


A fo2 the death of her husband, upon ſeveral Iſſues plead⸗ 
ed, the Plaintiſt was non luted upon a tryal againſt the one; 
and whether that ſhould be a non-ſute againſt the reſt was the 
queſtion +: And the whole Court held it to be a non-ſute againſt 
them all; wherefo2e as to the ſute of the party, it was ruled that 
he ſhould be difcharged, but held that the others who were not 
take“ ſhould be arraigned upon this Declaration at the Queens 


Aſcue 
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Aſcue verſus Hollingworth, Ante Mich. 37, plac, 14, C. B. 
Trin. 37 Eliz. rot. 393. 


EW of a Judgement in the Common Bench in Debt the cale (7) 
was, that Aſcue was bound to Hollingworth in a Statiite-Staple 
acknowledged beto2e che Halo: of Lincoln in two hundꝛed pound; 
and Aſcue thereto put his ſeal, and the ſeal uſed at Lincoln to one 
hundꝛed years fo2 that purpole was alfo put thereto; but becauſe 
it was not enſealcd with a (cal of two peeces accoꝛding to the 
Statute of Acton Burnell , It was ruled in aft Audica Querela between 
the ſaid parties, that it was void as a Statute ; whereupon 
Hollingworth b20ught his Action of Debt thereupon as upon an 
obligation; and ail this matter being diſcloſed, anda Demurrer 
oyned thereupon , it was adjudged to2 the Plaintiff. Aſcue the 
Defendant thereupon bꝛought Erro2, and Alsigned foꝛ Erro2 the 
very point in Law, that this was not an obligation, and that 
Debt lies not thereupon, and no other cauſe was moved fo2 Erroz. 
And it was now argued by Pudzey fo the Jlatntiff , and by Yelver- 
ron Serjeant fo2 the Dekendant. Gawdy held, that Debt lies not 
hcreupon as upon an obligation; fo2 when a thing is void in the 
puncipal and ſuperioꝛ operation thereof (as it hath been adjudged 
here, that it is void as a Statute) it cannot be good in an inferio2, 
as 33 H. 8. fol. o. a pardon of petit treaſon was no diſcharge of murder; 
and glant and Andrews Cale, Bargatn and Sale of Land and all the 
Tloods and underwoods, the Deed not being enrolled, it can- 
not enure as a grant of the (ood , and although the books be, 
that Debt lies upon a Statute, cc. yet he ought to declare there- 
of as upon a Reco2d,and not as upon an obligation (And ſo all the 
P2othonotaries affirmed to have been always their courſe) Fenner 
acco2v; fo2 it is not an obligation; fo2 a non eſt factum cannot be 
leade d in this Action; and although it were ſealed by the conu⸗ 
02, it never was delivered by him as his Deed, but he onely ac⸗ 
knowledged it befoze the Matoꝛ, which is not of any effed to make 
it to be his Deed. Clench, There be woꝛds obligatoꝛy in a Statute 
as well as in an obligation; alſo in the end he binds his Lands 
and gaods, and the acknowledgement makes it afterwards to be 
a Statute : So it is an obligation and moꝛe. And poſito, that he 
had ſealed and delivered it as his Deed, and had not acknowledg- 
ed it, it is no queſtion but it had been a good obligation; and al⸗ 
though peradventurs ik it had bin a — tatute, Bebt had not lain 
thereupon as upon an obligation, but as upon a recoꝛd; vet nom 
when it never was any Statute, he conceived it might well be 
ſued as an obligation; wherekoꝛe (Popham abſent) Adjournatur. 


Haddon verſus Arrowſmith. 
E Jectione fi mæ, CIpon a ſpecial Uerdia, the caſe was ſuch, the (8 
- Queen being Lady of the Danno2 of Winterboure, grants li⸗ } 
cence byher Steward to a Coptholder fo2 life within the Mannoꝛ, 
to make a Leaſe fo2 thꝛee years if be live ſo long; he lets the Land to 
the Plaintiff fo2 three years abſolutely, who upon Ejectment by a 
ſtranger bꝛought this Action. Stephens fo2 the Dekendant argued, 
that this Leaſe was not accoꝛding to his licence, and therfo2e it is 
not warranted thereby; fo2 an authoꝛity ounht pꝛeciſely to be per: 
(ted, and then an Pjectione firmz in this caſe lies not; fo2 although 
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it hath been here adjudged; that Leflce fo2 years of a Copyhold 
which is made without licence of the Lo2d being a common per- 
lon might maintain an Ejectione firmz, Becauſe he is Lelice agatuit 
all but rhe Lo2d, pet when the Queen is Sigmozels, it is vrher: 
wiſe ; fo2 the Copyholder cannot diſſeite the Queen; wheretozec it 
cannot be a good Leaſe; fo2 nothing paſſed from the Copyholder to 
the Leſſee, Atkinſon e contra, f02 theſe woꝛds, It he live ſo long, are but 
to ſhew how long the Leaſe is to continue, which is no nio2e then 
what the Law appoints, and theretoze good enough, wheretoze, tc, 
and of that opinion was all the Court; foꝛ the limitation, that he 
ſhall make a Leaſe fo2 thꝛee pears, it he ſo long li ses, be but woꝛds 
of Surpluſſage , and no moze then the Law faith; and then the 
wo2ds of the party, If helive ſo long; tf they had been in tye Leale, 
had been vain : And the difference in this cafe will be betwirt a 
Copyholder in Fee, anda Coptholder to? life; fo2 if ſuch licence 
had been granted to a Coptholder in Fee, and he had granted it fo2 
th2ee years abſolutely, that had not been warranted vy the licence 
fo2 the intent was to give him licence, but not to hurt the heir; and 
without theie woꝛds in the Leale, the Leaie is good and ſhall bind 
the heir; but it is otherwiſe of a Coptholder fo2 life ; fo2 rhe Law 
without theſe wo2ds Determines the Leaſe by his death. But 
Gawdy ſald, admitting it be not warranted by the licence, yet the 
Leſſee may well maintain this Action; fo2 there is not any diffe. 
rence betwirt a Leaſe made by a Coptholder where the Qucenis 
Signioreſs of the Manno, and where a common perſon ; fo2 in both 
caſes the Leaſe is good betwirt the Leſſoꝛ and Leſſee, and aganniſt 
all frangers; Quod Fenner conceſſit, blit Clench denyed, and Popham 
ſpake not to that point; and Fenner ſatd,that a Lo2d cannot limit a 
condition in his licence, foꝛ he gives nothing, but onely diſpenſeth 
with the foꝛfeiture, and all the eſtate paſſeth from the Copihaloer; 
wherekoꝛe he could not_annex thereto a condition, no mode then 
the heir might alsign Oower upon condition, oꝛ an Executoꝛ de- 
liver a legacy conditionally ; and Popham thereto agreed. But 
here this is not a condition, but a linutation of the eſtate which 
he might well limit; but in the puncipal point they all agreed; 
whercto2e it was adjudged foꝛ the Plaintiff, 


Smith werſus Freeman, 


Rror upon a Judgement in waſte : The TUrit recites the Sta- 
tute, Quod nullus faciat vaſtum, venditionem ſeu diſtrictionem, where it 
ſhould be deſtructionem. And it was pꝛayed that it migyt be amend: 
ed, koꝛ it is but the default of the Clerk; and it was held by all 
the, Court that it could not be amended, becauſe it is in the ozigi⸗ 
nal Writ, 5. Co 45. 


Green verſus Wilcocks, Mich, 37, & 38 Eliz, rot. 332. 


Ebr againſt an Erecuto?; the Defendant pleads, that hanging 

this Action, 1. S. bꝛought another Acton of Debt fo2 an hun⸗ 

dꝛed paund, true Debt of the Teſtatozs, which Action he had con- 
feſſed; and that he had Riens inter maynes beſide to ſatisfie that judg⸗ 
ment; the Plaintiff proteſtando that it was not a true Debt, ko: 
Replication ſaith, that this recovery was by Covin to defeat 
him ok his Action; and it was thereupon demurred in — 
| e 


ExIz BET *, in Banco Reginæ. 0 4640 | 


= — — 


he aught to anſwer thereto ik it be a true Oevr; and it lo, it can 
not by recovered by Covine, and ſa the Covine 15 ret iſſuable; but 
ail the Court held chat the Kepitication was good enaugh; fo? it 
the recovery be not vy covine ; the Plarntiftt is varrable, and there- 
toꝛe it is the puncipai matter tu be amwered; anvthe contilance 
of the Action is not materiat, vi. whether it be atrue Oebt, and an 
Action trueiy pertued, and! recovery map be covinous, although 
be u pana true obligation, as Mich 36 & 37 Eliz. th Sarah de Banh ute 
caſe in this Court, where the Teftato? was obngedm an obttga- 
tion (with an intent to detraud creditoꝛs)to pay u thoufand pound; 
the obligee bings Debt thereupon in Windſor Court againſt the 
Cxeciitrix, and recovered; and it was pleades in bar here; andthe 
ue was whether the recovery were by covin by rite ot the Court, 
and found againft the Octendant ; per there it was a true Debt, 
and judgement given accoꝛdingly. So here; wheretoze, cc. And 
the Court moved the parties, that the Oefenpvant ſhould pay 
coſts aid wave the Demurrer; and afterwards upon a moti⸗ 
un it was adjudged koꝛ the JAlaintifi, and Erro2 thereof brought 
and reveried fo2 the matter in Law; fu2 it cannot be a covinous re - 
covecry it the Debt be true, and the covin alledged ts not materia / 


Sir Henry Knevett verſus Poole and Hawkins and two others, 
Trin, 36 Eliz, rot, 326, 


7 fy re Quare clauſum fregit, and his con there growing, cut ann (11 
carried away; upon not guilty pleaded a ſpecial Qerdict was 
found, and thereupon the cate was lich, Tenant fo2 life remain- 
der fo? life, rhe Tenant fo2 life makes a Leaſe fo2 years to Hau- 
kins, who is ouſted by a ſtranger, who commits a diſſeiſin, the dif- 
feifo2 makes a Leaſe fo? years ; his Leſſee ſows the Land; the Te: 
nant fo2 life dyes, he in remainder (the con not being ſevered) and 
the firſt Tenant fo2 years of the Tenant fo? ute; the diſſeiſoꝛ and 
his Leſſee fo2 years enter and cut, and carry away the con ; and 
the Tenant fo? life in remainder b2zings treſpals, Et f. &c. And 
found dammages ſeverally fo2 entring into the Land, and fo2 the 
coꝛn carrved away; and as to the entring tnto the Land it was 
held cleerly, that the Uerdic is againſt the Dekendant, koꝛ al⸗ 
though ſome of them had title to have the coꝛn, and the others in 
aid of him might come and enter upon the Land to carry the con 
away, yet that is by liberty in Law which ought to have been 
pleaded and cannot be given in evidence, no2 ſhall be holpen upon 
the Uerdict. And the whole Court was cleerly of that opinion; 
wherfo2e as to that the Plaintiff ſhoutd have pudgement;and as to 
the CoxTanfeild fo2 the Plaintiff argued, that they appertatned to 
him in remainder, and not to the Leſſee fo2 years of the Tenan 
koꝛ lite; noꝛ to the diſſeiſoꝛ no2 his Leſſee. 1, To Hawkins the fi 
Leſſce, they appertained not, becauſe he did not low them at his 
own coſt, noꝛ was in poſſeſsion of the Land at the time of his e- 
ſtate determined; and the ſole reaſon why a Leſſee mhole eſtate is 
determinable upon an incertqinty ſhall have the Emblements, Is be- 
cauſe they ariſing out of his laboꝛ and cofts , the Law gives him 
that pziviledge after the determination of his eſtate, which is the 
reaſon given in Broke Emblements ph. ultimo, but ff he were not at 
the coſt and laboꝛ to ſowit , he thall not have the co2n, but he who ; 
ſhould have the Land, ſhall have the con ; fo2 Quicquid planta . 
0090 
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ſolo cedit ; anD theref02c ita man ſows Land, and let it fo2 life, and 
the Leflceto2 lite dies betoze the coꝛn be ſevered, his Executo? 
ſhall not have them, but he in reverſion; but if he himſelf towed 
the Land and died, it were otherwile. Sa ik Tenant fo2 life ſoweg 
the Land, and grants over his eſtate , the grantee dies be- 
foꝛe the coꝛn ſevered, his Executo2 ſhall not have the coꝛn; which 
caſes Gawdy and Popham agreed. So Mich. 29. & 30 Eliz. there was 
a caſe in this Court, where a man (owed his Land, and deviſed his 
Lands ton life, remainder in Fee; Tenant fo2 life dies, the coꝛn not 
ſevered; the queſtion was, whether the Executoꝛ oꝛ he in remain: 
der ſhould have it; and held that he in remainder, which caſe they 
all agreed; then here this realon is ſtrong againſt the firſt Leſſee, 
that he ſhould not have it: but ik he had entred living the Tenant 
ſoꝛ lite, and had continued his poſſeſston untill his death, it — 
been otherwile ; fo2 then it ſhall be conſtrued, as if he always had 
continued in poſſelsion, and had ſowen it himſelf; but when he 
did not enter, it was his folly and his laches to pꝛejudice himſelf ; 
and the diſtetto2 noꝛ his Leſſee foꝛ years ſhall not have them; fo2 
their eſtate is incertainly determinable by their own Tort which the 
Law will never regard no2 give any puviledge thereto ; where- 
foꝛe, æt. But all the Juſfices (abſente Clench) reſolved to the con: 
trarp, that the com appertained to Hawkins the firſt Leflee of the 
CTenant foꝛ life, fo2 he having right to it at the time of the death 
of the Teuant to2 life , the Law ſhall pꝛeſerve his title and right 
as it he had entred. Fo2 Gawdy ſaid, it he had entred in the life ot 
the Tenant fo2 like, it is cleer that he ſhould have had the con, 
Now when he could not enter, the Law ſupplies his entity as 
10 H. 6, 21, Tenant per autre vie ig Difſeiſed ; he ſhali not have Trel 
paſs fo2 the mean p2ofits untill Be. entry; but if ceſty q. uſe dyeg, ſo 
as he cannot re-enter, the Law ſhall give him the Agion without 
re-entry, Chen Leſſee foꝛ years having right to have them in the 
life of the Tenant fo? life, it is not reaſon it ſhould be taken from 
him by the incertainty of the death ol the Tenant fo2 life; where- 
koꝛe he inthe remainder hath no right to have them, wherefoze he 
ſhould not have his Acton againſt the Defendant ; and it was 
thereto2e held, that the Plaintiff had no cauſe to recover; and af- 
terwards Paſch. 38 Eliz. their opinion being again delivered open- 
ly in Court, it was commanded that Judgement ſhouid be en- 
tred fo2 the Defendant , if other cauſes. were not ſhowen to the 
— * * laſt day ot the Term, and it was adiudged accoꝛ- 
v. 5 Co. 85. 


Penryn verſus Corbet, Trin. 37 Eliz, Rot. 504, 


A Peek of Murder, of the death of his Bꝛother; it was tried 
by Niſi prius itt London, and all the Juſtices ofthe Kings Bench 
ſat upon it in the Guildhall in London; the Jury faund him Not Guilty 
o the Yurder, but Guilty of Homicide; and this by advice. of. 
the Court they might well do; and they might if they would ( if 
they thought hum Not Guilty of the Murder) have found him 
Not ty Heir E „and not have ſpoken of the Homicide; 
and ft is at their Election in this caſe how they will give their 
verdict ; and afterwards this. matter was moved in Court 
whether this verdict was well found, and ſhould be a conviction 
for the PÞomicide. And Popham ſaid, that it was ſo rulen - A 
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advice of all the Juſtices of England in Srowells Caſe. Vide the Caſe 
of Wrott aud Wiggs, where the Jury found him not Outitry gene⸗ 
rally, and would not find him Ounty of the Homicide, airhough 
the cvidence was p2egnant, that he was Olitity thez-of, yer it 
was good by the avvice of all tye Juſtices of voth 75enches. The 
Octendant then pleaded the Queens Pardon, and p2ayed to 
havcit allowed; and a pꝛelident was ſhawn, Paſch, 8 Eliz. Rot. 3 3 
Muſgraves Cale where the Octendant picaded the Queens J2ar- 
Don in this very Cale; and it was allowed, although in 9 Eliz 
Dyer 261. there was a Quere thereot ; but Popham ſaid it was a 
ſtrange preſident, fo2 it is hard the Queen ſhouts pardon that which 
is the lutt of the party; and there is no queſttonit it Had been an 
appeale of Homicide, as it well might, the Queen couldnot have 
pardoned it; whereto Coke the Queens Attozny of Counſel! with 
the Defendant agreed; fo2 it is meerly the (ute ofthe party. But 
here the ſtite ot the party is an"appeal ok Purder; and that 
wherein he is found Guilty, is not fo2 the party, but foꝛ the Queen; 
wherekoꝛe the Court would adviſe thereof untill thenert Terme; 
and afterwards Paſch, 38 Eliz. the Plaintiff bemg compounded 
with would have been J2onſfuted ; and the Court doubted 
whether it might be allowed, being after a generall verdict , 
although it were in another Term. It was then pꝛaped 
that a Retraxit might be entred 1 Aud therein alſo 
the Court doubted whether it might be, but they would ad. 


vile. | 
Wilkinſons Caſe, 


WW Hkinſon by Colour of a Wait de vi laica removenda awarded out ( 15) 
of the Chancery, retournable in this Court, was put out 

of poſleſsion by the Sheriff, and the poſſeſsion by that means 

gotten by his adverſary; and this being luggeſted to the Court by 

affidavit, reſtitution was awarded, and to that purpoſe a p2eſident 

chown, 35 Eliz, Rot, 66. between Erkenſall and Palmer fo2 the JIarſo- 

nage of Wiberton in the County of Cambridge in ſuch Caſe, upon 

ſuch a ſuggeſtion, reſtitution was awarded. 


Walter verſus Dawes, Trin, 37 Eliz, Rot, 458, 


A2 as Executo2 to Robert Walter his Father, fos that where: (1 4) 
as the ſaid Walter the Teſtato2 was Juſtice ot Alsiſe inthe g 
County of Glamorgan , and two ather the adjoyning Caunties, and 
that every —— of Aſsiſe there had uſed time whereof, #c. to 
appoint an Officer called the Clerk of his Fines, who hath the 
ingroſsing ot all Fines within the ſatd Circuite , and had 5s, 
fo2 the ingroſsing of them; the Defendant in conſideration that 
the Teſtato2 would appoint him to that Office, aſſumed to pay un- 
to him Twenty marks per annum, quamdiu he ſhould exerciſe it; and 
that the Teſtato2 appointed him ta that office and that he erecu- 
ted it fo2 thꝛee years; and fo2 non payment of this Twenty marks 
per annum, f02 the thꝛee years he bꝛought the Action; the Oetendant 
pleads that he did not exerciſe that Office: and Iſſue being joyned 
thereupon and tried by a Viſne ok D. in the County of Worceſter 
here the Action was bought, and found fo2 the Plaintiff, this 
matter was alledged in arreſt of Judgment, becauſe this office 
by intendment is to be ererciſed 5 the Counties in Wales Ms 
Doo) | 
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Gawdy. 


Wytham werſus Waterhouſe, 


Leaſe fo yeaas was granted to the Defendant to the uſe of 

the ©2antco2s ſiſter, whom he afterwards ſhauld marry , who 
married her accoꝛdingly and then died; the Feme takes the Plain 
tiff to husband, and afterwatds ſhe died; and the Defendant 
takes Adminiſtration of the Plaintiffs wives goods; and the 
Plaintiff ſued the Oefendant in Chancery ta have this Terme, 
and it was there decreed by the advice of all the Juſtices of England, 
[Rat NENT the Terme no? the uſe thereof appertained to the 
Aaintiff. | 


Corbet verſus Cook, Mich, 37 & 38 Eliz, Rot. 602, 


T Þbrltipon an Obligation conditioned, that if he appeared at 
Weltm. ſuch a day to anſ wer, cc. that then cc. (this was a 
Sheriffs Bond) the Detendant pleaded char befo2e tie day of 
the return of the Wit, the Term was adjourned to Hercford ; and 
that there he appeared, and thereupon the Plaintifi venurred; 
it was firſt moved whether this Ptea were good, the Obligation 
being taken (as by intendment it might be) after the Adzourn- 
ment of the Term, whether he ought not to appeare at Weſtm. and 
nat at Hertford ; but it was held that the Obligation ſhall alwaies 
relate to the day and place compꝛiled in the (Wait, to2 that ſhall 
not have regard to the Adjournment and yet if the Term be ad- 
journed he ought to appear in the Queens Bench, o2 otherwiſe 
he ſhall foztett his Bond; as 9 Ed, 4. ts ; and ſo be divers pꝛeſidents. 
Secondiy, It was moved that the lea was not good, becauſe he 
doth not conclude prout patet de recordo. Fo although he appeareth, 
yet it his appearance be not entred upon recoꝛd, he fo2teits his 
Obligation, and he ought to conclude ſo; otherwiſe the Plain- 
tiff cannot have an anſwer thereto to ſay Nul tiel Record; and of that 
opinion was all the Court. 


Nector and Sharp, Executors of Thrower verſus Gennet, &c. 
Trin. 37, Eliz. Rot. 178. 

Rohibition agatinſk Gennet and others, (Wardens of the Com⸗ 
pany of Tallow-chandlers in London, {Urmifing that the Oefen- 
dants ſued them in Court Chatſtian fo2 a Legacie of Two hundꝛed 
pound given unto them by the Teſtatoꝛ of the Plaintiff; and that 
they there pleaded that their Teſtatoꝛ was Keeper of Ludgate, and 
was poſſeſſed of goods to the value of Thee hundꝛed and twenty 
pound, and no moze ; and was obliged in an Obligation of One 
thouſand pound ta Spencer and Maſſam Sheriffs of London, that he 
ſhould ſafely keep the Pꝛiloners committed to his charge — 
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ſhould ſave the Sheriffs harmleſs from all eſcapes, ac. and ſhews 
that one Helms Was taken Upon d copics ut gir, atter zudgment in 
Levt, and elcaped; and ©evr was vouggt upon this eicape a⸗ 
Balint che Dyeriits ot London, and zubguent agatult them; and 
10 the Obligation tözteited; tu there was Riens inter onyns moze 
then co (atisfie this Obugatton; and vecaule the Eccieuaſtical 
Court would nat allow ot tis {2ica ,a Prohibition was tired; and 
it was thereupon demurred. Ackinſon to the Defendant prayed a 
conſuitation;co2 this lea is not any j-lea;and therefore the Court 
Cyriutan wiylch is ta cake notice of our Law, ounht not to allow 
it; to2 the Judgment in Debt was in Anno 20 Eliz. and the Capias 
ut lag ite, Wherkupanhe was taken was in Anno 25 Eliz, [d as the 
Plaintitf could not take benefit thereof; foꝛ he was not in Executi⸗ 
on foz hm, as one taken by a capias pro tine atter the year and day 18 
not in Execution to the Platin, as 1 H-7. 19. 36 H. 6, 24, Quod 
fuit conceſſum per curiam, und then the Obligation is not toxfeitep, 
fo21t is not any eſcape ; and theretoze an Action lieth not guns 
the Sheriffs, and ik it be not any tozteiture, it is plain that this 
Legacy ſhall be firſt patd. But the Legato2y by the Civil Law 
ſhould enter into Bond to make reſtitution, if the Obligation 
ſhould afterwards be recovered lo there is not any inconvenience 
to any; and to that the Tounſelt on the other fide , and the whole 
Court ( beſides Fenner) agreed: that this is no Plea unleſs the 
the Obligation be fozfeired ; wit Fenner (aid he doubted thereof ; 
Coke; the Difference is when the Obligation is foꝛ the payment of a 
leſſer ſum at a dap to come, it ſhail be a good Plea againſt t 
Legatee befoze the day, 02 it is a duty maintenant which is in the 
Condition, as 9 Ed. 4. 12.18. But otherwile it is where a Statute 
02 Obligation is foz the perkoꝛmance of Covenants oꝛ to do a col- 
lateral thing; there untill it be foꝛteited, it is not any Plea again 
a Legatee, ka) peradventure it never ſhall be foxfeited , and may 
lie in 2 and by ſuch means no cdi ſhould be perkazmed. 
Tanfield, the oy nay clearly fozfeiten; to2 the Connitton is 
that he ſhall not ſuffer any P2ziſoner committed to his ]ziſon to 
eſcape; and to ſave the Sheriffs tndemmnified from all efrapeg, cc. 
ſo it is in the conjunctive, and then although Foe aſoner was nat 
in execution, ſo as no Action of Debt lies in the eſcape, pet bein 
taken by the capias utlagat.· the 1175 ta eſcape is a bꝛeac 
ofthe Bond. Coke, Jt appears by the Kecod, that the capias u- 
lagat. waS awarded 25 Eli. and was retournable 35 Eliz, ſg meerlyp 
void, fo2 every Capias ought to be returnable the enſurng Term; 
foꝛ the miſchief which otherwiſe might befall the Dulaner, to be 
kept alwaies in Puſon, as appears 21 H. 7. 16. 8 Ed. 4. 4. Dyer. ind 
then he was never lawfully his JPaſoner; and might well let him 
at large. Fenner concerved that being taken by Jazoceſs, he might 
not diſpute whether the Pꝛoceſs was lawfully o: well awarde 
but he ought by reaſon thereof ta detain him; and the ſiifiert 

im to go at large is a fo2feiture of the Bond, but all the other 

uſtices to the contrary ; foꝛ although peradventure this are | 
by koꝛte of this Pꝛoceſs is ercuſable in Faux mpriſonment 


Sheriff, 14 H. 8. 16. and 11H. 4. 36. yet cleerly it is no lawfull Jjm- 
Alonment; and as to the benefit oz p2ejudice of a ſtranger, he 
all never be ſaid to be a ꝛiſoner; and the Soaloꝛs ſufferin 

him to go at large is lawful ; and the — is not koꝛteite 

thereby, wheretoze W was awarded. 


90 2 Bowyer 
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Bowyers Caſe, Hill. 27 Eliz, Rot. 750, 


PE Rror lipon a Judgment given in an Action of the Caſe foꝛ woꝛdg 
-- (uppoſcd to be ipoken at Bridg-North, in the County ot Salop. 
The Defendant pleads that he ſpake them as a witneis upon his 
Dath, upon an Fiſue tried at Chard. in the County ot Somerſet. @ ye 
JIlaintiit replies de ſon rorcdemeſn, &c. and thereupon it was trigy 
vy a venire ot Brigd-North ; and Erro2 thereof alsigned, becauie it 
ought to have been by a viſne of Chard. where the juttification aroſe ; 
and it was held cleerly to be a miſtrial ; and not aided by the Sta, 
tute of Jeofayles ; wherefoze the Judgment was reverled. 


Nevell verſus Sydenham. 


Alore maritz gu, d gdinſt John Sydenham and Mary his CTliſe, Daugh⸗ 

ter and Heir ot Buckland ; anD Declares that the (aid Buckland 

hetd or the Queen by Knights lervice in Capite, und DYED, Mary his 
Daughter and iSctre being within 14 years of Age, and that an 
Office was found, anb the Queen ieued the ward, and granted 
it to Edward Nevell his Father, who died poſſeiſeD, and made him 
his Executoꝛ, wherevyhe was poſſeſſed, and{tend2ed a convenable 
{Yar:iage to the (aid Mary, when the was within age,viz. one Badger, 
and that ſhe refuſeo; wherekoꝛe, c&c. The Dekendant traverieth 
the Tender, and it was thereupon demurred: and after Argu- 
ment by the Serjeants, The Juſtices delivered their opinion 
le verally; and Owen and Beamond held that the Platntiff hould re- 
cover, becauſe the Marriage appertaineth to the Lozd de mero 
jure, without any tender; and that there needed not any tender to 
ve a(ledged ; and when it is alledged, it is not matertal, fo2 it 
ſhall never be traverſable ; and that there needed not any tender, 
they relied upon the Statute of Merton that the Marriage be: 
longs to the Lowd de mero jure, whether ſhe will marry her ſelf oꝛ 
not, ſo as the Loꝛd hath election to have the Parriage o2 the va⸗ 
{ue of the Parriage; and it is quaſi a ſervice due to the Lo2d by 
reaſon ot his Tenure which is due of it lelf without any other Act 
to be done by the Loꝛd, as well as his Relief o2 other duty; and 
the — — alwaies beenbetwirt the double value deman⸗ 
ded, and the ſingle value; in the firſt there ought to be a tender 
of neceſsity, becauſe he is to have the Penaltp upon the Peirs 
refuſal, but in the other not: Jt would aſſo be miſchievous to 
Loꝛds, if they ſhould not have it without tender; fo2 it may be 
the Heir might be eſloyned o2 beyond Sea at the death of his an- 
ceſtoꝛ, and alwaies afteruntillhis full age, oz a cloſe Patſoner 
by the Queens command, ſo as the Lo2d by no poſsibility can 
make a tender; wherefo2e being a duty due unto him, it is reaſon 
he ſhould have it without a tender; and therefo2e the Traverſe 
1s not good, and the Plaintiff ought to recover. But Walmfley 
and Anderſon very ſtrong to the contrary, that there ought of ne- 


though the Loꝛd is to have the Yarriage of the Heir mero jure (as 
the Statute is) it is true; but there he ought todo an Ad to have 
it { viz. to make tender of Yarriage ) fo2 without tender the 


| rhough be a tender; and that it is well Traverſable. Foz al- 


Heir cannot make a refuſal; and it is not reaſon, the Heir 


ould pay fo2 the value of his Parriage, where peradventure bf 
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would willingly have accepted thereof, if it had been offered him. 
And here ought two things to ve done to have the Parriage. Che 
one the Lo2vs tender, iye other the Veirs acceptance o2 refutal; 
and without the tirſt Act done by rhe Lo?D, nothing accrues unto 
hum; andthe payment of the value ofthe Bartiage is, That the 
Land ſhall be retained until he pates the vaiue ot the Parriage, 
which is a penalty inflicted upon him, as in Cate of the douvie 
value; and thereio2elt 1s a good reaton that there chould be a 
tender in the one, as in the other Cale; and the Regiſter and Nat. 
Brev. und the book of Entries are all in point, that tender ought te 
be alledged; and theretoꝛe there is not any reaſon to ſay it thould 
be vainſy and idly alledgeo; and the Statute of Merton, cap. 7. which 
8 ſo fi hæres pro Domino ſuo noluerit ſe maritare, Hath.been alwaies ex- 
pounded, that it upon requeſt he will not marry, #c. So ailwaies 
there ought to be the Lozds requeſt, and foꝛ the miſchiefs they 
are rather to be ſuffered then that the Law ſhould be changed; and 
there would on the other ſide ve as great niſchief to the Heit; fo2 
it he ſhould pay foꝛ his Marriage without tender, he might per⸗ 
adventure be of fuch defozmity that none will marry with him; 
and then what reaſon is there that he ſhould pay fo2 his marriage? 
And Walmſley ſatd, tn Caſe ofa Female it is moze clear, fo2 the 
woꝛds of the.Statute of vVeſtm, 1. cp. 22, which gives the Lo2d 
two years, after ſhe hath — — her age of 14 years to ten- 
der her Marriage, the Statute there is expꝛelly, that the Lo2d ſhall 
tender her Marriage within the time, theu againſt an expꝛels Sta- 
tute; it is not reaſon he ſhould have it without tender; wherefo2e, 
ec. Et Ad journatur. See the Books cited. Dy. 255. 306. 2 H. 7. 9. 
21 Ed. 4, 43. Temps H. 8. forfeiture de miriage 7. 40 Ed. 3. 6. 31 All. 26. 
35 H. 6, gard. 71. 24 H. 3. gard. 149. 18 Ed. 3. 18. 35 H. 6. 53. 


Wells verſus Partridg. Fn 

JeRione firmz, Of Lands in Uxbridge. The parties were at Iſſue; 
upon the evidence it appeared, that the Plaintiff was Leflee 

foꝛ thꝛee years of a Copyholder ; and the Cuſlome,of the Pan. 
noꝛ was pꝛoved to be ſuch, that a Copyholder ther let the 
land foꝛ 3 years.Anderſon conceived that the Leſſee of a Topyholder 
cannot maintain an Ejectione firmæ in any other manner; but if he 
might, it is cleer he ought to ſhew the Eſtate of his Leſſo2 at the 
firlt ; and the Licence of his Leſſo2, oz the eſpecial cuſtome to 
warrant that Leaſe, fo2 otherwiſe being a general Count, it ſhall 
be intended of a Leaſe at the Common Law, which a Copyholder 
cannot make, as if the Heir in Burrough Engltth bꝛings a Mort 
daunceſter, he oltght to ſhew the Cuſtome in his Count, and de⸗ 
clare accoꝛding thereto; But becauſe there was other clear matter 
koꝛ the Defendant, it was paſſed over, and the verdict found fo2 


the Dekendant. | 
Knight verſus Ruſhworth, 3 

A Sumpſic. The Cale wag that one M-ry Ruſhworth had entred in 
tod Bond of Two hundzed pound to the Þlatntiff ; and 
Mary Ruſhworch Bere all her goods to the Ockendant to pap her 
Oedts, The Defendant p2etending that this Bond was read 
to the ſaid Mary Ruſhworth as an Obligation of One hundzed pound 
only, and ſo void, aſſumed to the PIlatntiff, that if he and two 
witneſſes would Deponere before the Maja; of Lincoln, that the Db- 


gation 


(20) 
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ligation was read to M. R. as an Obligation or Two hundzed 
pound, that he would papit. TWhereupon the Jlaintiff with two 
others, came vetv2c the Hajo or Lincoln; and there depoſed upon 
a Book accoꝛdingly, and hereupon bꝛought this Action 2: where: 
to it was vemurred, Yelverton to; the Oetendant moved, that this 
Action lies not, foꝛ there is not any conuderation velides this Oath 
which is unlawtull, and therefo2e vord. Hearn, It is not matert- 
all whether the contideration be tv2 the Plains benefit; to? if it 
be any charge 02 trouble to the Oetendant it lutficeth, as in Alba- 
nies Caſe ; and he conceived the Dath to be lawfull enough, he be: 
ing befoze the Dajoz, not any by his Authoaty, but betoze him 
alio as a witneſe. And 2 H. 4. and N. B. R. are, Chat if a Feme {wears 
that ſhe will nat wwe a Cui in vica, the Oath is not unlawkult, and ſhe 
might be ſued pro læſione fidei in this Cale in the fpirituail Court; 
but becaule the matter is meer Cempozal, the Cempoꝛal Court 
wilt grant a JÞIwhibition, which allowes that the Oath is law: 
full. Anderſon, the Travaile of comming betoze the Yayo? 1s g very 
good confiveration ; and traiy the Wath is not tlicgall being 
taken befo2e hun; and the fmaliticls of a conſideration is not ma- 
terial, if there be any; and the Cale cited of 2 H. 4, pꝛoves, that 
the Dath is not iſlegall; fo2 the Spiritual Court ought not to 
meddle therewith being Tempozat. But if a woman ſwears ta 
marry ſuch a one; andſhebe tued in Court Chaiſttan, pro lzfiage 
fidet, the (ute is lawfull, and no P2ohibition lies in that Caſe; 
and if one takes an Dath betoze Arbitratozs in the Country vo- 
luntaxily, which have no Authozity to take an Oath; it hath been 
puniſhed in the Star-Chamber, being falle, fo2 its falfity. Walmſley 
accozd. Fo2 Dathes are in twam anners, viz, by compulſion, as be- 
foze Judges who have Authozity to take an Dath, o2 voluntarily 
—— of the party, which istalſo lawkull, as 10 Ed. 4. 11. The 
Condition ot an Obligation was to pzove ſuch a thing befoe J. 8 
it is not to be doubted but that there it may well be by Oath be⸗ 
— J and the Dath being taken voluntarily and without com 
pulſion is lawfull enough; and whereas it was objected that the 
woꝛd bein nere befoꝛe the Majoꝛ, is a wo2d incertain. Foꝛ 
Deponere ig td lay Down, it is certain enough; foꝛ to depoſe oꝛ lay 
Down fo? truth, are Synonima's & tant amount. Beamond and Owen 
doubted herein at firſt, but atterwards they agreed with their 
Companions, that the conſideration was ſuffictent and lawfull ; 
whercfo2e it was adjudged fo the Plaintiff. 


Matthewſon verſus I. ydiate, Quod Vid, Ant. Trin. 37 Pl. 20, 


T De Caſe was now revived again upon a new Action bzought ; 
matter pleaded in Bar as befoze; and a Demurrer there- 
upon, Glanvill, moved that it was a ſeveral Deeds, fo2 every 
one Covenanted by himſelf that the one ſhould pay, kt. 
and that the other ſhould pay, ec. and therefoze it is as 
(cveral Deeds in one 4 of Parchment; and in that regard 
aithough the Deed of the one be diſcharged by the bzea ms 
off the Seal, vet it remains the Deed of the other. Warberton, Al- 
though the firſt woꝛds have a Covenant ſepzratim, yet in the end is 


this clauſe. Et ad performandum omnes conventiones prædict. everp of them 
ſepararim bound himſelf in a double freight, wherein every of them 
bound himſelf that the Covenants of his companions and his 

n 


RA 
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own ſhould be pertszmed, which is joynt in it ſelf, Walmſley and 
Beamond, The Covenant is, that every one binds himſelf, ad perfor- 
mationem omnium conyentionum mercatorum prædictor. tije which extends 
to every ot them, Reddendo ſingula ſingulis, viz. to perfozm his own 
Covenants. Anderſon, J doubt much thereof, fo2 in the pꝛemiles 
it is a joynt deed, f02 it is as ajoynt Demiſe by joynt Lefſo2s to 
joynt Lefſees, and the Covenants are in wozds ſeverall; fo as if 
the one had relealedthe Covenants to the one of the Leſſees, that 
had not diſcharged the others, to2 their Covenants are ſeveral, 
But if a diſcharge ok the Oeed ofthe one be a diſcharge fo2 all, 
J doubt much; wheretoze the Court moved the parties to com 
pound. Vid. Poſtea Hill. 39. Plac. 28. 


Further verſus Further, and others, 


7 upon an Obligation againſt F. and three others gdmint. 23) 
1 ſtratoꝛs of J.5. who pleadeothat one J. D had bꝛought Debt in 
the Aueens Bench upon an Obugation of One hundꝛed pound 
againit one of the Adminiſtzatoꝛs, and recovered by a Nihil dicit, and 
that they han Riens in ſes maynes to latigſie over and above the ſaid 
Debt; and it was thereupon demurred. Glanvill moved that this 
was not any lea, to? in regard the Defendant in the firſt action 
might have abated the Bill vx ſaying that he had Coadminiſtzatoꝛs 
not named, this recovery ſhall not bind any ſtranger, this reco⸗ 
very is alſo covenous being by default ; and in p2oof thereof vide 
9 Ed. 4. 12. Anderſon and Beamond held that it was a good Plea 
prima facie, f02 a Stranger cannot talſifie a recovery by reaſon of 
Joyntenancy 02 J2ontenancy, 92 by luch dilatories, but oniy fo2 
matter ok ſubſtance; and it the recovery be foꝛ a true Debt, it is 
not reaſon but chat the Adminiſtzato? might ſuffer it to paſs by ve- 
fault ; and it is reaſon it ſhould be allowed to all the others; and 
t there be any Covine, it is to be averred by the Plaintiff, foꝛ prima 
facie, It ſhall not be [0 intended, but that it is true, and if there 
be any Covininit, he may falſiſie it fo2 that cauſe; and a Recovery 
ugainſt one Adminiſtrato2 ſhall bind him, and all his Companions; 
and theretoꝛe it is reaſon it ſhould bind all Eſtrangers: and of that 
opinion Owen and Walmſley ſuid they were; but they would be ad- 


viſed, cc. 
Stapletons Caſe, 


] Per moved the Court that one Scapleton of Yorkſhire being Te- ( 24) 
nant in Taile, covenanted to ſtand ſeiſed in conſideration of 
the Marrlage ok his eldeſt fon, to the uſe of himſelf fo2 life ; and 
atter to the uſe of his eldeſt ſon fo2 his life, and after to the uſe of 
the firſt ſon of his eldeſt ſon, whichſhould be, in Cale; and that 
afterwards the eldeſt ſon had Iſſue one Gilbert Scapleron his eldeſt 
(on. The G2zandfather afterwardupon great cauſe would ſell part 
oftheLand, and aſſure mo2e in recompence to the ſon, and the 
Jurchaſo2s would not take any aſſurance unleſs the Jnfant ( wha 
was but four years of age) would ſuffer a recovery; and pet it 
was conceived that the Covenant did not alter any eſtate ; and 
ſo ft was adjudged in this Court in the Caſe of Blythman 'ver/«s 
Blychman, Quod Walmſley, Beamond & Owen conceſſerunt; hüt · vet to ſa⸗ 


tisfie the purchaſo2 he pꝛaied, that a Gardian might be a * — 
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that Jnfant, that a recovery might be ſuffered againſt him as 
Uouchee, whereto the Courr agreed, and thereto2e admitted two 
gentlemen there pzeſent ( the Fnfant being bzought into Court 
to be Gardtans fo? him; and then a Recovery was had of that 
Land at the Bar wherein the Inkant was vouched, and he by his 
GAarDian appeared and vouched the common votichce, 


Byron verſus Byron. 


Jt: as Adminiſtrato2 of Byron upon an Dbffrgatian ; the Caſe 
was that the Jnteſtate died in Lancaſhire, but the Obligation 
was at London at the time of his death; and the Bithop of Cheſter 
in whole Diocels the Inteſtate died, committtd Adminiſtration to 
J. S. who releaſed to the Oekendaut; and the Archbiſhop of Cancer- 
bury committed the Adminiſtration to the Plaintiff; and this re: 
{cate was pleaded in Bar, and it was thereupon demurred. Warber- 
ron, Every Debt followes the perſon of the Oebtee , and Cheſter 18 
within the {220vince of York, wherein the Arch B. ot Canterbury hath 
nothing to doe. Anderſon, TUhere one dies who hath goods in divers 
DOtoceies in both ]92ovinces, there Canterbury ſhall have the pꝛe⸗ 
rogative ; otherwiſe there would be two Adminiſtrations com: 
mitted, which is res inaudita, The Oebt is where the Bond is, 
being upon a ſpecialty; but Debt upon a Contract follows the 
perſon of the Debto2; and this difference hath been oftentimes 
agreed, Vid. Dy. 305. And ik the Archbiſhop of Canterbury hath not 
ay pꝛerogative in York, hut that ſeveral Adminiſtrations ought 
tobe committed ; yet at leaſtwiſe Adminiſtration fo2 this Bond 
ought to be committed by the Archbiſhop of Canterbury; wherefoze 
this releaſe is not any Bar, 


Frampton verſus Stiles. 


Ebt upon an Obligation conditioned foꝛ the perfo2mance of cer: 
tain Covenants „ in quadam indentura hic in curia prolata; anD in 
truth the Deed was not indented, but it was witten Hzc Indentura 
fact. per curiam . Jt is not any Indenture, although there be two 
parts thereof; wherefo2e becauſe the Defendant did not ſhow an 
Indenture by him pleaded; it was adjudged fo2 the Plaintiff, 5 Co. 
20. 


Anonymus. 


Ebt per vers As Executoꝛ he pleaded Nunques 
Executor, &c. ànd an eſpecial verdict found, that Adminiſtra- 
tion ofthe goods of the Teitato? was committed to the Wife of 
the Dekendant, who is dead, and that he kept bonam partem bonorum 
in his hands, and ſold them. Willams moved that this verdict was 
votd fo2 theJncertainty,fo2 bonam partem ts altogether incertatn;but 
it was held to be well enough ; fo2 if he detain any part, it makes 
pom — de ſon tort, &c. Therefoze it was adjudged fo2 the 
intiff, 


Termino 
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Hyde verſus the Dean and Chapter of Windſor. 
Paſchæ 37 Eliz. rot. 262. 


Rror upon a Judgement in the Common Bench, 
e in aTUrit of Covenant, The Caſe was ſuch, 
Che Dean and Chapter 30 H.8. let an houſe to 
y A.f02 years by Jndenture,and A. Covenanted to 
Bepair the houſe at all times neceſſary, during 
he term: A. grants his Eſtate to Hyde, and 

dies. And againſt Hyde fo2 not repatring, Cove- 


* 
* ntiffs, 


upon Iſſue was joyned,and found 
xy, xc. And hereup . 22 2 


and Adjudged fo2 him, and Erxoꝛ thereo Doug , 


pay all Quit Kents during the the Lefſo2 dies: No Acti- 


runs with the land, but otherwiſe it were it it were to build a new 


lignee i e Statute of 32 H. 8. Foz it is a Covenant, which 
ouſe, 


Banks verſus Whetſton. 
Hil. 37 Eliz. rot. 614. 
Dunas of money, (not in Bag, oꝛ Cheſt) And it was thereupon 


7 Demurred, whether the Action lay ; And, without argument 
AdJudged fo2 the Defendant, _ the Action lay not: fo2 — 


(2) 


CET 
— — 

— — 

— 

— 


= 
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ought always to be of things certain, and which may be known 

to be delivered: and moneys be incertain,and one piece cannot be 

known from another. And therefo2e, in an appeal of Robbery fo2 

money, It the Oefendant gages barcaile, it is no plea, T hat he was 

4 — the Mapner: fo the Mayner cannot be ok a thing not 
be known, 


Humphrys Caſe. 


125 Humphrys was indicted upon the Statute of 8 H. 6. of Foꝛce⸗ 
ably entring into a Cloſe, called Serjeant Herns Cloſe, in D. in the 
County of Lincoln: Shurley took exceptions thereto 5 That it was 
incertain: So as there cannot be any reſtitution. But he ought 
to have ſaid , That the Cloſe contained 20 acres of land moe oꝛ 
leſs, as in truth it was, ſed non allocatur. FO Popham ſatd, It had 
been adjudged, That an Ejectione firmæ lay of a Cloſe well enough, 
and therefore a fortiori upon an Endictment. 


Norton verſus Riſhden. 
Trin. 37 Eliz, rot. 483. 


De upon an Obligation conditioned, That if he appeared he⸗ 
koꝛe the Plaintiff at D. ſuch a day, that then, &c. ( which was 
at the Commiſsaries Court in Oxford) The Defendant faith , 
That he appeared befoze the Plaintiff at S. befo2e the day, which 
he accepted of, and allowed fo2 his ſaid appearance to be at D. &c. 
And it was thereupon demurred, and without Argument ad- 
judged fo2 the Plaintiff: Becauſe the Condition was to do a col⸗ 
ateral thing,and the Acceptance of another thing cannot diſpenſe 
therewith, noꝛ is a diſcharge of the Obligation. Dy. 1. 


Framſon verſws Delamere. 
Trin. 37 Eliz. rot. 1079. 


Sſumpſic, and declares; TUhereas one Adderley [evied a plaint 
betoꝛe the Sheriffs in the Counter, London, againſt one Malyns, 
which Malyns was thereupon Arreſted and Jmp21ſoned, until the 
Plaintiff, at the Defendants requeſt, became Bayl fo2 the ſaid 
Malyns, That the Defendant afumed to the Jlaintif to ſave him 
harmleſs from that Bayl : Andalledgeth further, That the ſaid 
M. was condemned at the Suit of Adderley, and that upon a Gapias 
awarded againſt him, it was returned, Non eſt inventus. TTJHere- 
upon the Plaintiff was taken in Execution upon this Judgement 
Quouſque he paid the ſaid condemnation, The Defendant plead- 
ed Non aſſumpſit, and it was found, That the ſaid Adderly icvied a 
plaint againſt the ſaid M. who was Arreſted thereupon, and the 
Plaintiff, at the Defendants requeſt, became Bayl koꝛ him at the 
Sllt of Adderley : And that afterwards the ſatd Adderley declared 
axatnft the fald M. by the name ot w. Adderbye,and theretipon reco- 
vered, and the JAaintiff upon it taken in Execution by reaſon of 
that Bayl. And that the ſaid Adderley had not been known — 
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any other name then Adderley; And ik upon the matter the Plain⸗ 

tiff be onerabilis in lege ut manucaptor M. upon that Judgement, they 
found fo2 the ]laintiff, and Aﬀeſs fo2 Dammages 80. 1. Et ſi non, 
&c. they found fo2 the Plaintiff, and Aſſeſs 96 mages 1. d. 
And hereupon, after Argument, the opinion of the Court was, 
That he was not onerabilis in lege, &c. S he had but a penny Dam- 
mage. Foz the Bayl was at the Suit of Adderley, and from him 
the Defendant was to ſave him harmleſs : But this condem- 
nation was at the Sutt of Adderbye, who is _norher ſon, and 
cannot be intended all one, and he was not Bayl to that Suit, 
and therefo2e not onerabilis in lege thereto; But this appears to be 
but the default of the Clerk, which peradventure might be a⸗ 
mended, ik the Reco2d were befoze us: Becauſe, it is but the va- 
riance of one Letter of the Bayl from the Plaint, which is in na⸗ 
ture of an Duginal. But yet it cannot be now amended by us, be- 
cauſe we have not the Reco2d here; No2 are we Judges of the 
ſaid Record, & therefo2e he never was in lawful Execution there- 
upon, But yet in regard the Serjeant took him in Execution by 
pꝛoceſs of Law, that peradventure thall diſcharge him of the falſe 
[mp2iſonment : And the Plaintiff fo2 the money, which he 

aid to Adderley thereupon, in diſcharge of that Execution, ſhal 
have an Accompt againſt Adderley to have it again. erefoze, 
&c. But the Court gave not any Judgement fo2 the Plaintiff, al- 
though it is clear: Becauſe the Detendant had pleaded Non af- 
ſumpſic,and it is found Quod aſſumpſit: although that there is not a- 
ny meacy of Pꝛomiſe — Dammage to the Plaintiff; the 

laintitk upon this Uerdict ſhall recover the 1.4. Dammage found 

y the Jury, But let him adviſe him firſt, how he take any Judge: 

ment thereupon, 


— 


f Denyſon verſas Burgh. 


* upon the Caſe fo2 theſe T7102DS, I have a matter againſt D. 
the Plaintiff, who hath ſtoln by the high-way fide: After Not Guilty 
leaded, and found fo2 the laintif, it was moved in arreſt of 
udgement, That the Action lay not fo2 theſe TUo2ds : Foz it 
Inst be intended Biba at he committed any Ro , 92 
Felony, fo2 he might Steal ,02 ſtones, &c. And ofthat Dpt- 
by the Court: TUherefoze it was adjudged fo2 the Oe⸗ 


Conesbie verſus Rusky. 


was held by Popham and Fenner upon Evidence, That where 
Lees Copy bold pare theren fr nents be Javenture, nd der 
py-hold,p cof, | : 
That it ſhall not deſtroy the Citſome as od. Feme, but that,af: 
ter the death of her Baron, ſhe. might Demile it by Copy as be- 
CEE e 
s p r i 
ſhall not deſtroy the Cuſtomeasto himin Reverſion, 


Nun z | Langton 


(669 


2. 


—— 
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Langton verſus Gardiner. 


8 Ction upon the Caſe, againſt the Sheriſt ol the County of sur- 
PEA A's. Tcl [Il 


(9) 


(0) 


e 
oft 


hereas the Plaintiff Sued a Lacicac againſt D. intend: 

ing to Declare againſt him in Debt upon an Obligation, and 
thereupon the Defendant Arreſted him, and at the day returned 
D once Ns deren was thereupon Dena ue 
Day,he bꝛought this Action:and 1 | red, and 
t . ＋— to the Court, That he had taken Bond of 
e party fo2 his appearance, and was compellable by the Sta- 
tute of 23 H. 6. to let him to Bayl, and therefoꝛe it was not rea- 
ſon he ſhould be now chargeable. But the Court ſaid, It might 
peradventure have been a good ]leazif it had been pleaded, but, it 
not being done, the Court cannot intend it, no2 take coniſance 
thereof: Wherefo2e it is reaſon, that fo2 this falſitie he ſhould be 


charged at the Suit of the party: TWherefoze it was adjudged 
{02 the Plaintiff. 


Neve verſus Lyne. 
Mich. 36, and 37 Eliz. rot. 263. 


Pao: upon a Judgement in an Aſſumpſit in the Common 
Bench. The Etro? Alsigned was, That there was not a 
ſufficient conſideration to maintain the Aſſumpſit : Fo2 the JIlain- 
tiff declares, TUlhereas there were divers controverſies betwirt 
ror aintiff, and J. S. The Defendant, in conſideration that the 
laintiſt would ſubmit himſelf to the Arbitration of J D. fo2 thoſe 
matters, Allumed, &c. And alledgeth, that he ſubmitted hiniſelf, 
and that the Defendant hath not perkozmed. his pꝛomiſe, &c. At- 
kinſon moved, That this is not any Conſideration, fo? it is not of 
any value: Fog, although he ſubmit himſelf,he may revoke it the 
next day, 02 pꝛe — But it it had been in conſideration that 
he would ſubmit, and ſtand to the award of J. D. it had been other- 
wiſe. But all the Court e contra: Foz it ſha{l be intended a Sub- 
miſsion with an d ping to the Award, 12 was the intent ofthe 
be pleabed ie 10 her le it all 2 1 2 0 10 

5 nded, erefoze 

the Judgement was affirmed, 


Oland verſas Burdwick. 
Hillar. 37 Eliz. rot. 924. 


eſpaſs, A pon a ſpectal Uerdict, The Caſe was: A eme Copy 
— er, durante Viduitate, after the Cliſtome, Sowes the Land, 


alter 
100 Defendant ) that he ſhould have the Coꝛn, by the Dpt- 
any , Contradicente Fenner, & abſente Gawdy : o; 
Clinch ſatd, There was a Difference, when the Eſtate of him who 
Sowes the Land is determined by his own Act by a caſualty, and 


by the Act of the Law, 02 by another man: And there- 


foe, in this Caſe, Jf the Feme had Let the Land, = 
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the Lellte had ſown it, and Re a taken Baron, 
pet the Lefle hat Gould have the lit, if the the determination be 
p the Act of bin who wes the land, it 18 An ds tfa Leaſe 
be made upon condition, That be Wall ho 88 n. 
Lefſee ſowes the land, ati6 afterwards commits waſt, \The 
ſhall loſe the coin: which Caſes Popham agreed. Aud he fut- 
ther ſaid, I Tenant-at-will fowes the land, and afterwards de⸗ 
termines his eſtate ral own Act by diſagreeing to the Leaſe 0 


otherwiſe, the Leſſoꝛ ſhall have the toꝛn. But it is not ſo, when his 
eſtate is determined by the Act of the Leſſor. And tif Tenant fo2 
life ſowes the land and furrenders, 02 makes a Feoſtment, and the 
Lef2 enters, he ſhall have the coꝛn: whereto Fenner agreed, So it 
4 * re, when the eſtat? of her, who fowed the land, is determined 
er own Att, foꝛ Volenti non 13 injuria. Fenner e contra; The diffe⸗ 
— will be, when the eſtate is determined bekoze the ſeverance by 
ncertainly, ow rhe ih * mers bn Kent; 02, ko a condition 
— 0 oy wel. Th 1. ort done, 95 by — 
mount, the 02 tha 
the eſtate, as here: And th 058 if Nit Ano oh 2 1 
Feme during the A and c Baron (0 
wards he (tes a divo 175 vet he ſhall have 
& Clinch ugreed: Fo02 that is not meer p by 
by the Judgement of Law.Fenner; Sets 
upon a condition on the part ofthe e i, 


owes the land. and — ort & ö if, 5 5 5 = 


Nepal 254.5 Co. 116. 
Warner and Collins Caſe. 


Wos were endicted the Statute of 8 H. 6. and, becauſe it 
was not alledged ta be manu forri,although it vi & a 
the Endictment was ruled to be ii cient, a and the 


were diſcharged, 


Jermey verſus Ln. 
Ction upon the Caſt un declares 2 78 
Alm wang 1 . wi GE ho 805 


J. S. and th yep let it to 
ad burnt ehouſe: an 
efendant pleavs to 122 

now moved i arreſt of F ent, 
not, in regard it was the 


pꝛovide by covenant, o Ahern ol ; not 
commit waſte: {hich is She reaſon, 11 5 721 the Let) had not an 
Action at the Common But Fenner and Clinc 
( Popham and Gawdy —— 5 ni) Halt, Bur by 1 — — 
charge, where with he is char ge perth ings nor ndlp, Jt 

ved That, if an Action did we, Bet 

by th e Baron ghely, Wi net Tore wh 110 
done to the eſtate, "which hb hav in ef 21 to 


(11) 
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e the loſs; (viz. of the land) as alſo to anſwer the Dammages it 
oy fur lines ber usband : and it may be the Baron ſhall never 
be at any loſs, fo2 it may happen, that the Action will not be 
bꝛought againſt him in the life of the Feme, and then he is not 

argeable, and it can never be bzought againſt him alone: where: 
foe it is reaſon, that the Feme fhould be joined in this Action. But 
the Court doubted theresk, Et adjournatur. 


Burrough ver ſus Taylor, 
Trin. 37. rot. 


Euer Firmz. Upon a ſpecial Aerdict The Cale was: Chat the 
Quten let lands in Brewern to the Defendant fo2 years, ren- 
dering Rent ad Receptum Scaccarii apud Weſtmon. ſeu ad manus Rece- 
ptorum, vel Ballivorum Noſtrorum permiſſorum pro tempore exiſtenti- 
um, annuatim ſolvend. TUlith a Aue That the Leaſe ſhould be 
void upon Mon payment. The Queen grants the Reverſion ta 
Dodington, who demanded the Rent at the day at the Receipt of 
the Erchequer at Weſtmin. and the Tenant tend2ed it upon the 
land. And fo2 Non-payment of the Rent entred, and let it to 
the Plaintiff: And it was moved, That Judgement upon the mat⸗ 
ter ſhould be fo2 the Plaintiſt. F092 a ſpectal place of payment be- 
— L pointed, the Demand, and Tender ought to be there, and not 
el iwhere,ns in 33 H. and Kidwelleis Caſe, Then here, The Receipt 
of the Exchequer apud Weſtmon. is the Local denominatton of the 
place, where the payment ſhould be, c not fo2 the Queens Receipt 
thereof onely : But all the Juſtices ( abſente Gawdy ) held the con- 
trary, That the Tender need not to be at the Receipt of the Ex⸗ 
chequer, Fo2 Popham ſaid, That when the Queen makes a Leaſe, 
reſerving Rent at the Receipt of the Exchequer, o2 by her Re- 
ceiver, cc. It is no moze then the Law appoints; Foz, without 
thoſe wo2ds, the Law is, That the Farmer ought to pap it there, 
oꝛ to the Receiver fo2 the County, and ſo it hath been Ruled befoze 

eſe times, and it is clear if theſe woꝛds (Atthe Receipt of the 

rtcheguer, cc.) had not been in the Leale, the Patentee of t 
Reverſion ſhould not take advantage of the Condition without a 
demand upon the land, And therefoze not here. And the limitatt- 
on of the payment at the Receipt of the Erchequer at Weltmin. 
doth not alter the Cale. Fo2 the Leſſee is bound to pay it at the 
Receipt of the Exchequer, in whatſoever place it is : As where it 
is adjourned to Sion, 02 any other place, the Farmers ought to 
pay their Rents there, and not at Weſtmin. The nomination then 
of Weſtmin. in the eaſe is not material; But it is becauſe the Re- 
ceipt is moſt uſually at r And ok that Opinion were the 
Marte wee a hon Thar d tteo 

, ement chou entere 

the Defendant, 4 Co. 72. b. 


Heigham werſus Beſt, 
Trin. 36 Eliz. rot. 972. 


"TReſpaſs unon Demurrer. The Caſe was; A Uicarage was en- 
dowed to have the Tythenorive third part of the Panno — 


* 
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D. And whether the Utcar thereby ſhould have the Tythes of the 
third part of the Demeains, and of the Free-holders alſs, was the 
Queſtion, And, after Argument at the Barr, it was refolved y 
Popham and Fenner (fo the other Juſttces were not in Court) That 
the Uicar ſhould have Tythes as well of the Frecholders,as ofthe 
Demeaſns. F02 Fenner ſatd,Thatan Endowment is to be conſtrued 
accoꝛding to the intent of the parties, which (without doubt) was, 
That the Uicar ſhould have Tythes thzoughout the Mannoꝛ. 
And therefoze, if the Queen grants unto me Conuſance of all 
1Ileas within the Wanno? of D. J ſhall have Conuſance of Pleas 
between the Free⸗halders of the Mannoꝛ. Popham; If the Queen 
grants me free-(Uarren within my Bano? of D. J ſhall have it 
within my own Oemealns onely, Foz if otherwiſe, the Queen 
ſhould impoſe a charge upon another perſon, which the Law will 
not ſuffer ; So it is, if the Loꝛd grants a Rent-charge out of his 
MWBanno2, But if the Queen grants unto me Felons goods, 0 
Wayfs and Strays, within my Pannoꝛ, J ſhall have it in the {and 
of the Freeholders. Foz tt is a liberty due to the Queen, which ſhe 
may grant, and is not any charge to the Subject: fo2 ſhe hath it 
in every mans land, and therefoze may grant it to any other. Do 
this compoſition doth not create a new charge, but is a Diſpofi 

of the ancient, which was due by the Tenants; foꝛ it runs thou 
all the limits of the Banno2, as well to the Free-holders, as to 
the Demeaſns. But ik the Lo2d had made ſuch a grant befoze the 
Council of Lateran, Jt would not have charged his free-holders, 
= -x _ —2_ ns onely. And it was adjudged acco2dingly 

02 A 


Butler verſus Wallis. 
Trin. 37 Eliz. rot. 206. 


Reſpaſſ. The Defendant pleads, That the place where, ac. 

is the Free-hold of J. S. and that he entered by his command, 
The Plaintiff replies, Chat, as to one Acre, it is the Freehold of 
J. S. which he let unto him at will. Abſque hoc, That he entered 
by command of J. S. As to the reſidue, that it is the Free-hold ot 
J. S. who was bound unto the Plaintiff in a Statute, and that the 
land was extended. And afterwards, viz. 28 October, 36 Eliz. a lit 
of Liberate was awarded; and that the Sheriff by fozce of that 
lit afterwards, viz. 27 Octob. 36 Eliz. delivered unto him that 
{and in execution, by vertue whereot he entered, and was p 
until, cc. And thereupon the Defendant demurreDd. And fo2 the 
firſt part of the Replication, it was held clearly to be Kood, and 
that by this ſpecial pleading,the command is traverſable. And as 
nood:: lc it och not appear that the poſſeſſion mas Delfvered by 

: f0? n 

the Shertff, by vertue of the Liberate. Foz the Liberate bears dats 
28 Ocob. and he pleads delivery of the p on upon the 27 of 
Ob. befo2e, which is clearly ill, and without warrant, And of 
that Opinion was Gawdy, but the other Juſtices e contra. F02 when 
the land is ſeiſed into the Queens hands, and afterwards a Tit 
of Liberare is awarded, the Party may p2eſently thereby enter with: 
out the Sheriffs delivering of poſſeſsion, As where an Ouſter le 
maine ig awarded, the Party may enter preſently, as 4 Ed.3- is, — 


(15) 
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here, the land being certain, which is extended, the Party may 
well enter therein after the Tit of Liberate awarded, Popham aj- 
ſo held, Jn regard it is pleaded, that the Sheriff virtute Brevis de- 
livered the land in execution 27 Ocob. thoſe wo2ds (the 27 of 
ORob. ) are void. F02 it appears it could not be then delivered ir- 
tute Brevis. Ill heretoꝛe it was adjudged toꝛ the Plaintiff, 


Byrd verſus Wilford. 
Trin. 35 Eliz. rot, 394. 


Eggen a Judgement in Debt in the Common Bench upon con- 
feſsion, The Erroꝛ aſsigned was, Chat Wilford bꝛought Debt 
upon an Obligation, as ſucceſſoꝛ of Brandon late Chamberlain of 
London, upon an Obligation made unto him, Solvendum to him, and 
his ſucceſſoꝛs, æ alledgeth the Cuſtom of London, That the Cham- 
berlain there hath uſed from time, cc. to take Bonds to him, and 
his ſucceſſoꝛs. And that there is a Cuſtom there, That the ſucceſſo2 
ofthe Chamberlain ſhall Sue thoſe Bonds in any Court,and fur- 
ther alledges, That all . Cuſtomes are confirmed per Parlia- 
ment. 7 R. 2. And the Platntiffhad thereupon Judgement, where- 
as by Law this Obligation, being a Chattel, cannot go to a ſucceſ- 
(02. And fo2 this caule Foſter moved, That it was Error, and the 
Judgement ought to be reverſed: Fo2 there is a difference, as it 
Appears 20 Ed.4.2. betwixt an Obligation made to a Coꝛporation, 
which conſiſts of one ſole perſon, as Parſon, Pꝛebend, #c. Foz 
that ſhall not go to his ſucceſſo2; Foz he may make an Erecutoz, 
who ſhall have the benefit thereof. But of a Coꝛpoꝛation, whic 

conſiſts of divers perſons; as Dean, and Chapter, æc. which 
cannot have an Executoz; There the Obligation made to one 
ſhall go in ſucceſsion: And here by the death of the Chamberlain, 
in the interim, beloꝛe a ſucceſſoꝛ ſhall be Elected, none can have the 
Action : And if it ſhould go to the ſucceſſo2 onely, the Action is 
ſuſpended ; and a perſonal Action once ſuſpended is gone {oz ever- 
But on the other part it was moved, That in regard it ts alledg- 
ed to be a Coꝛpoꝛation fo2 that purpoſe to take Obligation, it may 
be well allowed, and ſhall go to the ſucceſſo2, and not to the Exe⸗ 
cutoꝛ, and ſo be 8 Ed. 4. 18. And ſo was the Caſe ruled here, Paſch. 
21 Eliz. Mabbs Cale, And Godfry ſatd,That it was one Taylors Cale, 
lo ruled acco2dingly: There Debt was bzought by the ſucceſſoꝛ of 
the Chamberlain, in the Mayoꝛs Court, upon ſuch an Obligation, 
and a Recovery t Erro2 thereot bꝛought, c befoꝛe Man wood, other 
Ipecial Commilstoners fo2 this purpoſe the Judgement was af- 
Armed, And of that Dpinion were Gawdy —— & Clynch 
abſentibus, ) F02 the Chamberlain is a ſpecial Coꝛpoꝛation to that 
purpoſe,. and an Obligation may as well go in ſucceſston, as land, 
As Dyer 48.1S; And therefoze the Cuſtom being averred to be ſo, 
it is lawful and reaſonable, cc. Therefoze they gave Rule, That, 
if other matter were not ſhown to the contray upon the firſt da 

ofthe next Term, that the Judgement ſhould be affirmed.Whic 

acco2dingly was then affirmed, Note, In Mich. 43, and 44 Eliz. in 
the Queens Bench betwixt Wilford and Hutten, Debt was bꝛought up- 
on ſuch a Reconuſance made to Brandon his p2eDeceſſo?, aeg 
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the Cuſtom of London fo2 the Chamberlain to take Obligations 

Recognuſance to them, and their ſucceſſo2s,fo2 Ozphan — 
And, after Judgement fo2 the Plantiff, Error was bꝛought there- 
of in the Exchequer-chamber,where the Judgement was affirmed, 


Shirley verſus Sackvile. 
Trin. 37 Eliz. rot. 498. 


2 ot a Judgement in the Common Bench in Debt upon an 
obligation. Che Erroxaſsigned was. Becauſe Surrey was in the 
Margin of the Declaration, and the Detendant therein was na- 
med of D. in the County of Suſſex,and that he made that Dbltgatt- 
on at Darking in Comirat. prædict. and upon Non eſt factum pleaded, it 
was tried by che County of Surrey, and thereupon the Erro2 
bzought fo2Comirar. przdiR. refers to the County laſt named, which 
is the County of Suſſex ; ſu a Mis · retital: Sed non allocatur, fo it ſhall 
have relation to the County where the Action is bzought, and that 
named in the Margin fo2 the other County mentioned was by 
way of recital,and therefo2e it ſhall not relate thereto, CU heretoꝛe 


the Judgement was affirmed. 
Alſop verſus Cleydon, 


5 bm, ſpecial Uerdict was found:and thereupon _ en 
fo2 the Defendant,and it was now moved,TUhether the De: 
fendant ſhould have coſts by the Statute of 23H. c.15. fo2 it was al 
ledged,that that is to be intended where the]Ilaintiffis nonſuted, 
oꝛ a general (Jerdict paſſeth againſt him; (ſo as it appears _ 1— 
had not any cauſe of Action. But the Court ruled, Chat he 

have coſts : fo2 a ſpecial Uerdict is as well a Uerdict fo2 him, fo2 
whom it is found, as a general Uerdict, and there is not any dit- 
ference, when Judgement is given thereupon,but it is as it a ge: 
neral Uerdict had been given fo2 the Defendant.TUheretoze, &c. 


Portman verſus Morgan. 


Jectione firmz of 30. acres of Land in D. and S. The Defendant 
was found guilty of 10 acres, and Quoad reſiduum, Not guilty, 
And it was moved in Arreſt pt = ro Ll t it iS uncertain, 


in which of the (ills this Land la ekoꝛe no Judgement 
Dor ed _ — — — — — and it was ad- 


can be gi 
Judged fo? the ]Aaintiff;fo2 the Sheriff ſhall take his infozmation 
from the LN what W 0 the Aer dict was, 29 H. 8. Dy. 34. 


Clifton verſas Gybbon- 


A : The Defendant aſſumed upon good conſideration to 
make ſuch aſſurance of ſuch Land, as the Plaintiffs Coun- 
ſel ould adviſe : The }latntiff himſelf,without any Counſel, oꝛ 
adviſe of any Counſel , requires ſuch an aſſurance to be made 

Doo CUbether 


(17) 


(13) 


( 


(20) 
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UUhether the Defendant be bound to make it, was the Queſtton + 
and it was Ruled by the Court that he ought ; fo2 to have ad- 
vice of Councel, is but fo2 the ſtrengthning ok his aſſurance ; and 
if the Plaintiffat his own peril will require it of himlelf, the De- 
fendant ought to do it as he requires.TUherefoze it was adjudged 
acco2dingly fo? the laintiff. 5 Co. 19. b. Vid. Faſ. 35. B. 4. Placito 8. 


Weare verſus Woodlift, 


A Sſumpſir:ThePAarties being at Iſſue , anda Ven. fac. awarded, 

and returned, and afterward a Diſtringas, the matter was 
vefo2e the Juſtices of Niſi prius in Exon, but it did not appear up- 
on the Dorſe of the Diſtringas, that it was returned by the Sheriff, 
there being no Returnat all upon it, and this matter was alledg- 
ed in Arreſt of Judgement: And a Pꝛeſident foꝛ that purpoſe cited 
betwixt stayner and James, 35 Eliz, where t02 this cauſe Judgement 
was reverſed:But all the Juſtices held, That, foꝛ as much as it is 
in the ſame Term wherein it came in, it may be well amended 
upon examination ot the Sheriff, that he intended to return it, 
and the Return ſhall now be made thereto: But if it were in ano⸗ 
ther Term it cannot be amended, TUherefo!2e it was oꝛdered, That 
the Sheriff (ould be examined, and ik it appeared, that he intend⸗ 
ed to return it, and that it was tried by the fame Jury, as it ought 
to be, that it ſhould be amended: and it was afterwards amend- 
ed, and the J laintiſt had Judgement. 


Alſton verſus Pamphyn. 


ABD upon the Caſe fo2 ſtopping of a way to his Free-hold in 
Newton in Norfolk, Upon Not guilty pleaded , it was found 
fo2 the Plaintiff, and now moved in Arreſt of Judgement, That 
in reſpect it is a Nuſance to his Free-hold, he ought to have had 
an Alliſe, and could not have an Action upon the Cale; vid. 2 H. 4. 
11.21 H) 30, Dy. 250. But all the Court held, That he might have 
an Action upon the Cale, oꝛ an Aſſiſe, at his Election: And Po- 
pham ſald, He had ſeen it ſo in experience divers times.7{ſhereto2e 
it was adjudged fo2 the Plaintiff. 


Bedel verſus Sir Edw. Wingfield. 


JeRione firmz, Of ſir acres of Paſture. The Reco2d of the Nif 

prius Was 6 acras Parturz, and it was tried, and found fo2 the 
JAaintiff, and now moved, That this wozd Parturz might be a- 
mended,and made Paſturz, acco2ding to the Reco2d, which is the O⸗ 
uginal; fo2 it was but the * — of the Clerk: and it was ſo 
Ruled by the Court, and it was amended, and Judgement entred 
{02 the Plaintiff. 


Willoughby 


- 
—_— 
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Willoughby verſes Gray. 
Paſchæ 37 Eliz. rot. 483. 


Pao ofa Judgement in the Common Bench. TheE af (24) 
ſigned was,becaulſs the Ven. fac. bare Date 24 Devoe, BY 

out of Term: And it 9 111 — be den N at aide 
Statute of Jeokapls. where a You 2 
bare Telte upon the 3 th 1 1 aided by the Statute. A 
ſecond Erroꝛ aſſigned was, That the Writ Do made returnable 
coram Juſticiariis Noſtris, AND doth not ſay apud Weſtm. Sed non allocatur, 
foꝛ it is necefſartly intended. Thirdly, the Tzrit ig Ec habeas ibi 
nomina, und [eaves out Juracorum: Sed non allocatur , f02 it is meetly ed 
miſlp2iſionof the Clerk : wherefo2e it was awarded. that it 

ve amended, and the Jud Zement was affirmed; - 


Bedingfield verſus Feak. 


Rohibition : The Caſe was ſuch. In the Aillage of D. in N. rol 
P there hath wap 1 5 Inthe Qi age — (25) 


great Eyrpes,mdthe Ale derbe. ol 
£ 
10 1 hes of cd Fi 


ſued boy the T hes thereof , and the Iarſon fue a 20 clap 
- it was thereupon rr — oven. T hat it we 


Court, And the Clerks 5 That the wn oy Bet 2 n. 


lch a Mark and th here — 4 it be df 

not pay any Ey M1 decke — 

Buck, o aDacat Chyitmaſs for Mey eB of the Part 

lk it be diſparked, ; TOTES as of 0 
antun Cie he A8 Edercter icar tho dr 

affron , as minutæ Decimz. F892 notwt 

han been alia 8 paid fo2 that V oy 

verted to another nature, and uſe, it ſhall 28 

if it had been converted into an O2chary. So, if the 

have all the Hay, if the Medow be converted into — 4 x 

— ſhall have it:ſa e converſo Uberetoze a Conſultation was 


Des 2 Gewen 


—— 
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Gawen verſss Ludlow. 


(26) R. plevin. The Defendant at the firſt appeared, and afterwards, 


(27) 


upon pleading and Demurrer, Judgement being fo2 the 
Plaintiff, and a Writ of Inquiry of Dammages awatded, return. 
able Oaab. Mich. the Sheriff returned the Jnquiſition, but upon 
the dap of the Efloyns of Octab. Mich. and fo? this cauſe excepti⸗ 
on was taken, C hat it was not well executed,fo2 no Crit return- 
able Octab. Mich. can be executed upon the ſame day of the Return 
thereof, And Pophbam at the firſt was of that Opinion. But Gaw: 
dy, Fenner, anD Clench, e contra; "Becauſe upon all the day of Ogab. 
Mich. the TUrit might have been executed Foz the Clrit is one: 
iy to have the Writ at the ſame day. Afterwards, being mo- 
ved again, the Caſe of Buckleer and the Queen, in a Quare impedit, 
was remembꝛed, where the TUrit of Jnquiry of the value was 
executed the firſt day of the Return, but the Jury did not give 
their Uerdict, untill two days alter, and it was adjudged to be 
good: fo2 the Jury being charged the firſt day, although they 
gave not their Uerdict until two days after, it ſhall not p2ejudice 
the Party; but the Uerdict being given ſhall relate to the fir 
day of the Return, and ſhall be ſaid to be executed upon the fir 
dap, f02 it ſhall have relation to the firſt day. TUherefoze Popham 


agreed with them, that the Trit was well executed. Vid. 33 H. 6. 45, 
and 46. Paſ. 3 2 B. Placito 15. antea. 


Wright verſas the Maior and Commonalty of Wickham; 
Intratur Trin. 37, rot. 2422 


Rror: Co reverſe a ff ine levied of r20Acres of Land, by Baron and 
Feme, to the Defendants, The Erroz aligned was, Chat the 
Writ of Covenant, upon which the Fine was levied, did bear 
Teſte 10 Auguſti 12 Eliz. retur Menſe Michaelis eodem Anno (which 
was 27. Octob.) and that a Dedimus poteſtatem iſſuen to certain 
Commiſſioners to take the Coniſans, which did bear Teſte 11 Au: 
putt in the ſame peas, and that the Feme, from whomhe claimed, 
ted 17 Octob. eodem Anno, — the return of the Urit ol Co- 
venant.(Nora, e entituled himlelfas heir to the Feme, but neither 
in the Urit, 02 aſſignment of Erroꝛ, ſhewed how heir, oꝛ that 
the Lands were — Lands of the Feme) Che Defendants fei 
That, atter the f ine levied,the Plaintiff did enfeoff J. S. of the ſaid 
Lands : The laintiff replied, That he did not enfeoff, ec. and 
upon that they were at Jſlue,and it was found, that he enfeoffey 
J- S. of 20 Acres, parce[of the 120 Acres , but not of the reſidue. 
Snag, f02 the Plaintiff, pꝛaped, That the Fine might be rever- 
ſed f02 the 100 Acces, of which no Feoffment was made. But 
firſt an Exception was taken to the afſignment of the Erro? , viz- 
hat the fen e Coniſoꝛ died, befoꝛe the return of the TUrit, which 

is contrary to the Recoꝛd, and not to be admitted. But Godfrey, 
fo2 the Plaintiff, anſwered , That the difference is between a 
Coniſans taken in Court, which is always after the rit re⸗ 
turned, there the Party cannot ſay the Coniſo2 was dead bc- 
foe che TUrit returned ; but againſt a Coniſans taken in pais bes 
toze Commiſſioners he may alſi gn fo2 Errs24the death ofthe £0 
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friſo2 befoze the return of the TUrit : fo2 that is not contrary to 
the Recozd t02 the Coniſd2 may die after the Coniſans, and be⸗ 
foe the return of the TUrit : and very is a countermand of the 
Contſans , and the reco2ding of it afterward is erroneous, 8 Eliz. 
Dyer, And although, to ſave purpoſes, it is a Fine after the Cont- 
ſans, and befoꝛe the Qucens ſilver is entred, to2 the Coniſee map 
have a Quid juris clamat, AS 22 H. 6. 18, pet it is no perfect Fine, f02 
the death of either of the Parties doth abate it. And 1 Mar. Dyer, 
doth not 1 this difference: foz there the Erro2 was aſſigned, 
that the Coniſoꝛ died befoze the ——— the Dedimus poreſtcem which) 
is directly contrary to the Contiſatis befoze the Commiſſioners, 
which are Juſtices appointed fo2 that purpoſe; but here it is con⸗ 
feſſed, that the Party was living at the Coniſans, but died after, 
which was agreed per totam Curiam. And Popham ſaid,That one map 
be received to ſay againſt the Coniſans of a Fine taken befo2e 
the chief Juſtice of the Common Bench (which may be without 
a Dedimus) That the Coniſd? died befo2e the return of the TUrit 
of Covenant, And, as ta the matter in Law. Godfrey ſaid,That the 
Fine is to be reverſed fo2 the 100. Acres , and it is not e 
fo2 a Fine to be reverſed in part, and to be in fo2ce fo2 the r 
due. ASA Fine levied of gulldable Lands, and of Land in an⸗ 
cient Demeſnes, though the Loꝛd by a_T{Jrit of Diſc eit avoid the 
Fine foꝛ the ancient Demeſne Land, yet it is good fo? the other 
and; as 17 Ed.z. and 25 Ed. 3. Tanfield and George Croke contra: F92 in 
a CUrit of Erro2 the Plaintiff is to annthilate the Reco2d , and 
to have Reſtitution of that, which the Recoꝛd Fiveth away from 
him ; and if by any Att he hath barred Himſelf to ſubvert the 
Recowd, 92 to have reſtitution, his TUrit of Erro2 is gone, 
and in this Caſe he cannot have reſtitution of that, of which he 
made a Feoftment ; as, it he had made a Feoffment of the whole 
no Etro2 lieth, 12 H. 6. 6. 39 Aſſ. So areleale of his right. And the 
Writ is intire , though a feoffment be onely made 2 
the right cannot be divided , as; H. 4. 17. ik one bet to me 
by contract fo2 201 and J take Bond foz 10. |. of it, the whole 
contract is determined; ſo 29 Ed. 3. if one enfeoff me of 20 Acres 
with warranty, and J enfeoff J. S. of one of he WATT 
is gone: H. 6. by Babington, 19 H. 6. the Caſe o partition: but b 
Act in Law it is otherwiſe, as 7 Ed. 4. caſu penultimo , if t She- 
riff levie part of a Debt by Fieri facias, the JJarty may have an 
Action fo2 the reſidue. Tora Curia contra in the Point in queſtion, 
Fry. ne rr whe habe ache Er oth 
\ + enner 1 9 es, N b | 
rig to the Land; and none will deny N he releaſeth iS 


right in the Land; a TUrit of Erroꝛ lieth not. Popham ; Þe hath a 
right of Action to the Land, but not T itt the Land: * 
the Land had deſcended to him, he had not remitted , but a 
right of action map be divided. As ff two being Korte and 
J. S. he pleadeth the releaſe of one of them, he be ſe » any 
the other ſhall recover; but if one hath aright „and he brings A⸗ 
tion againft two, and one: plea a ſe „ this is good ta 
both, And the Court agreed to reverſe the Fine fo2 the 100. Acres: 
but poſtea it was ſhewed,that he made himſelf Heir to the Feme, but 
ſhewed not how, no2 that the Land was the Land of the Feme, and 
#02 thoſe cauſes the Urit of Erro2 was held to be inſufficient, 


Childs 


* 
———— 
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(28) 


(29) 


(30) 


Childs verſas Weſcot. 


Paſchæ 37, and 38 Eliz. rot. 712. 


7 JeRione firmz: Upon a ous Uerdict, the Caſe was. Three 
oynt-tenants fo2 lite The one of them purchaſed theReverſion 

by Fine : eee 1 Nr hereby diſſolved, oz not was 
Queſtion 0 8 Heir and the other two who ſurvived, 
lanvile moved, That the Heir ſhould have his part: fo? the differ- 


ence been always gt comes to the Freehold, 
ence . oynture is de oped; but where the Free-hold comes to 


e e 
2 organs 6 e 
opinion of The two chief Juſtices. And ſo held all the Court: and 


Walmſley ſatd,Jt wasſtronger here,Becauſe he takes this Reverſion 
ine Sur conuſanc de droit come ceo, &c. Which implies a pꝛecedent 
222 ann dhe eier dl be une, Ihe Free doi remaci12 in Jop 
ne, * 4 8 12 2 
becauſe it was ſo given at the beginning: but otherwiſe it is, where 
one of them acquires the Reverſion wards , 02 it deſcends 
upon him: fo2 if it were not (o, it would be miſchievous, becauſe, 
if the other two committed waſt, he ſhould not have any remedy 
fo? it. But there was not any Judgement given at this time; fo2 
it was faid, there were divers faulrs in the UGerdict, and 
eee ze it was adjourned. Vid. Reſid. poſtea, Trin. 38. C. B. Pl. 16. 
2 O. 


Corbyn verſus Brown. 


Mich. 37, and 38 Eliz, rot. 523. 


Sſumpſir. The Defendant pleaded Not guilcy, and found fo2 the 

lantif⸗ and this matter was moved in Arreſt of Judge: 
ment by Hearn, C is was not any Iſſue in this Action. But all 
the Court held, That atzougy tbe not P2oper Iſſue in this 4- 

n, andtherefoze the Plaintiff might have demurred thereup⸗ 
„Pet becauſe in this Action there is a Piſceipt alledged to charge 
it , Not guilty is an anſwer thereto , and that it is but 
mt Aidan which is aided by the Statute, being after 
; fo2 that aivs miſ-joyning of Jſſues, oꝛ other faults : and 
is is an ue, but an imperfect Iſſue, thereroze, abſente Owen, 
1 — | ged 1 e —— LI - fu That he — 

ueen of that Iſſue jo n 

tried in this Action, and Judgement thereupon, * 


5 Halland verſes Mabbs. 
AW f02 theſe wo2ds, J. Halland (the Plaintiff) will come home 


— de — — * for — —— — be — — af 

e at an Action lay not fo2 thoſe woꝛds. 

And ſo it was Ruled 1 fo2 they are two general. BE: 
1 
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becauſe the Countreypeople might intend, that he deſerved hang: 
ing, although he never committed any Felony,TUherefoze it was 
adjudged fo2 the Defendant, 


Anonymus. 


—— upon the Cale fo2 theſe wo2ds, Thou haſt feloniouſly taken my 
Wood: After Qerdict fo2 the ]Platntiff,Spurling moved, C hat an 
Action lay not fo2 theſe woꝛds, fo2 it might be intended 7ooy 
ſtanding, and ſo no Felony 2 But the Court reſolved to the con- 
trary t02 being ſpoken in the wozſt ſence, it ſhall be conſtrued 
moſt ſtrongly againſt him, who ſpake it, via. That it was Woodcut 
down: Fo otherwiſe he could not have ſatd Felonioully taken, where- 
f02e by Anderſon and Beamond, contradicente Walmſley, & Owen abſente, 
it was adjudged fo2 the Plaintiff. 


Sheldon verſas Hodges. 


Eplevin : The Detendant avows fo: Dammage feſant. The 
IN laintiſt by his replication claims Common by pꝛeſcription 
in the place where, &c. being Broadway, in the County of Worce- 
ter, appurtenant to his Manno? of D. in the County of Gloceſter, 
and Tfiue thereupon, and two Ven. fac. awarded to the Sheriffs of 
the ſeveral Counties, And now ſeven of the County of Worceſter 
appeared, and five of the County of Gloceſter. And although 
there ought to have been ſir \ſwomn of each County to try that 
Iſſue , as appears 49 Ed. 3. 1. 31 H. 8. 46. yet by the aſſent of the 
parties, thoſe twelve, who appeared, by advice of all the Juſtices 
were {wo2n, and tryed the Iſſue, and the parties releaſed all Er- 
r02s, the one to the other; and it was commanded, That this Al⸗ 
ſent ſhould be entred upon the Recozd ; fo2 otherwiſe it would be a 
{range Pꝛeſident. 


Cary verſus Dancy. 
Mich. 37,and 38 Eliz. rot. 1946. 


Jectione firmz : Apon a ſpecial Uerdict,the Caſe was: Tenant in 
tail of Lands in Andover Levies a Fine with Pꝛoclãmation, 
with the Remainder to himſelf in Fee , the Fine was afterwards 
reverſed by a TUrit of Deſceir : And it was thereupon held by the 
whole Court, That the Jſue in tail is remitted, and ſhall avoid all 
Eſtates made by him; Fo2 the Fine is void between the parties: 
But the Tenant in tail, after that Fine levied, and befoze it was 
Reverſed , had made a Leaſe fo2 years , the Remainder over fo2 
lite: And whether the Ilſue might enter to avoid thoſe Eſtates, 
was the Queſtion, And tt was held , That he could not without 
a cire fac. Sued againſt him, who had the Free-hold: Fo2 he. who is 
to defeat a Rece2d, is always to commence his Suite agatnſt him, 
who is pz1vy to the Recoꝛd, But when he hath Reverſed it a- 
gainſt him, he ought to have always a Scire tac. againſt him, who 
1s Ter tenant: Foꝛ it may be, he hath ſome matter to bar hone 


(31)/ 


(32) 


(33) 
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(34) 


(35) 


(36 ) 


of Execution. And otherwiſe he ſhall not be bound, unleſs he 
be made p21vy by a Scire fac 02 that two Nibils be returned: As if a 
roꝛ be bzoucht to R2verſe an Erroneous Recovery, 02 a Contra 
formam collationis i8 d20ught againſt an Abvot , who altened , 02 
a Ceſſavit de Cantaria , in all theſe Caſes the Tenant of the Land 
ſhall not be ouſted , without a Scice fac. ſued againſt him. And, if 
he be, he ſhall have an Al ſe, Ficz-H. N. B. 142. and 211. 23 Ed. 3, con- 
tr. form. 3. 2. Aſsiſ. 13. derbe tc. But Qucre in this Caſe, 
how a Scire fac. may be awazded fo2 the Defendant in ths Suit, 
and where the Land it ſelf is not in Demand. Afterward, Trin. 
38 Eliz, the Court was moved again, and they held, That he 
could not enter without a Scire fac. But they refpited Judgement, 
and gave a Rule, That, if any of the Parties died, Judgement 
ſhould be entred, Tunc pro nunc. 


Betford verſus Ford, Ante Mich. 37, & 48. P1.67, 


He Caſe was now argued again by Drew on thc one ſide, and 

by Glanvile on the other. And after Argument the Court re- 
ſolved, That this Coiifirmation goes to the whole Term, and 
cannot be ab2idged by the kollawing Nlozos. Foz Owen ſaid 
The Confirmation was conceſsionis prædictæ in forma piædicta, any it 
cannot be ab2idged ty the Subſequent wozds, But if he had 
confirmed the Land foe 51 years onely, it had been good fo2 ſa 
much. But here the firit wos go to all the Term, and there⸗ 
foe the limitation to2 31 years comes too late: And to this rea- 
ſon Ander ion agreed, Walmſley; It one will confirm an Eſtate, he 
cannot appoꝛtion it by his Confirmation; As a Confirmation to a 
Diſſeiſoꝛ fo2 an hour, is $00d fo2 all the eſtate : But when the 
eſtate is devided it is otherwiſe : As if an eſtate be fo2 life, Re- 
mainder over, The confirmation may be to any of them: So it 
Leſſee of a Diſſeiſo2 fo2 20 years makes a Leaſe fo? 10 pearg, 
the Diſfletſee may confirm it to either of them, and not to the 
other. TUherefo2e, &c. And afterwards this Term it was adjudg+ 
ed accozdingly, That the Confirmation went to all. 


Ragſters Caſe. 


A Writ of Dower was bzought of Lands in the County of 
Northumberland, The Pariſh⸗Church wherein this Land lay 
was at Newcaftle , which is a Conwy it ſelf, TUhere the Þ20- 
clamation of the Summons , by the Statute of 31 Eliz. ſhould 
be made, was the Queſtion, and Ruled per curiam, That it ought 
to be at the Parich Church dooz, although it were in another 
County then where the Land lies, , 


Worſley and Worſley, the Father and Son, verſas Charnook. 


Av Querela, F0? ſuing Execution upon the Fathers Land 
in D. and of the Sons Land in S. upon a Statute ac- 
knowledged befoze the Mapoz of Preſton, Sealed with one 
piece: And it was now moved, That they ought not to joyn in 
this Action: Foz they ſuppoſed the Execution of their Lane 
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ſeverally, which are ſeveral cauſes of Suit, whercof every one 
ſhall have his Action apart: As 35 H. 6. 20. at an Execution ſued 
againſtJoynt ⸗Tenants of theit Lands, They ſhall joyn in an audita 
Querela: biit, if Execution be Sued ok their bodies , they ſhalt 
ſever, fo? the Tort 18 ſeveral, Harris Ser jeant ò contra; Fo although 
the Execution of their Lands be ſeveral, pet it is upon one 
Statute, which is intire ; and therekoze one Audira Querela lies; 
as 20 Ed. 3. Aud. Quer. 28.48, An Audita Querela Ig alſo by way of 
defence, as 34H. 6. 3 1. 18; and by way of defence two may joyn, 
although their Plea be ſeveral, as 12 Ed. 4.6. TUherefo1e; tc: 
Anderſon; The Statute is joynt, and therefo2ze the Conuſee might 
haveErecutton joyntly againſt them, ik they have goods, oꝛ Lands 
joyntly , and he might have ſeveral Executions of their Lands. 
CUherefo2e the cauſe of their grief being ſeveral , They might 
ave ſeveral Actions, it they would, oꝛ have it joyntly ; becauſe 
t is grounded upon a Statute, which is Joynt , which is the 
e cauſe of their grief, Walmiley and Beamond & contra; FO2 
although the Statute be joynt, yet the extent is ſeveral; and 
the prayer of the Plaintiffs to be reſtozed to their Lands is 
ſeveral: F02 peradventure the Land of the one, which is extended, 
is mo2e then the Land of the other , and it ſhould be unequal to 
reſto92e to them jayntly. And every Remedy ought to be acco2ding 
to the grief, and lals, which being here ſeveral by reaſon of the 
Execution ſued againſt their ſeveral Lands, the Action to re- 
dꝛels it ſhould be ſeveral.Cherefo2ze,tc,Ec adjournatur. Afterwards 
in Mich. 38, & 39 Eliz. it was moved again, and Anderſon held His 
Opinion as befo2e ; That the Audica Querela is well Sued joyntly, 
being grounded upon a Statute, which is entire, and one Action 
of Debt might have been maintained againſt them upon that 
Statute. But Walmſley, Beamond, and Owen è contra: Becaule it is 
here pꝛetended, That the Statute was never good, being ſealed 
but with one piece of ax, and ſo the Execution againſt them 
was always Tortious,whereto2e fo2 this wꝛong they ought to ſever 
in the Action to have it reverſed , the Tort being to them ſeveral ; 
But if the Statute were once good, and afterwards Releaſed , 
and Erecution Sued againſt the Releaſe , there peradventure it 
ſhould be otherwiſe , becauſe it is there grounded upon one en⸗ 
tire Cauſe; wherefoze the Sute here being joynt by them, which 
ought not to be, Jt was adjudged, That the Tit ſhould abate. 


Hunt verſus Singleton. 


Hill. 38. rot. 1814. 


Reſpaſs. Apon ſpecial Aer dict, the Caſe was, Che Dean and 

Chapter of Pauls being ſeiſed of a Meſſuage in St. Foſters 
Pariſh in London, 4 Ed. 6. let them to Hargrave fo2 40. years , who 
alsigned his Leaſe to R. Eales; afterwards Eales, 20 Eliz. let two 
Chambers of the Meſſuage to Robins fo? 12 years, and afterwards 
Eales teciting Hargraves Leaſe,&c- Surrenders it to the Dean and 
Chapter, and they afterward, reciting the Surrender, let the 
Meſſuage to Eales by theſe woꝛds, All their ſaid Meſſuage, or Tenement, 
with the Appurtenances to the ſame belonging, or in any wiſe appertaining, 
by! the Gid Eales now occupied, and all other Rooms with the ſame now 


pp occupied, 
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occupied, and now in the tenure of the ſaid Eales, between the Meſſuage of 
the Et, "ound 7 That tel Rooms were then in the rep 
the Jury found, e n the tenure o 
Robins and of Eales , and that the neather Stoꝛy of re ſaid Hel. 
ſuage was between the ſaid bounds, but not 1 
and after the Dean and Chapter let the Rooms to _ aintiff 
fo2 Fo2ty ears, who! entered, and was ouſted, ec. 3 totam 
mareriam, &c. And it was adjudged foꝛ the ff. Note, Y 
collected this An — 4 of the Recozd — to me 1 
Mr. Brownlow. The reaſon ſeemeth to be, That Eales L 
ho Rooms n m therime of the Lea the & 

e — -- an 
p not by the Leaſe. Vid. Paſc. 39, Pl. 25. — 
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Wright verſus Wright. 
Trin. 38 Eliz. rot. 628. 


of Wincheſter had Lands within a Pariſh, and pꝛeſcribed 

in Non Decimando (ds it was agreed,that a Spiritual per- 

ſon might) and let it to a Lay perſon fo2 years. TUhether 

this Leſſee ſhall pay Tithes to the Parſon oꝛ not, 02 
ſhould hold diſcharged, as his Leſſoꝛ held it, was the Queſtion, 
Vid. 10 El. Dy. 277. & 18 Eliz. 341. & Reſid. poſtea. 


Pim Upon Demurrer the Caſe was : The Biſhop 


Sir Nicholas Bacons Caſe. 


Eplevin. The Defendant pleaded, That the p2operty of the 

Beaſts Tempore Captionis was in the Loꝛd North, and Jfſue 
was thereupon joyned : And it was moved , That this was not 
any Blea; but that there ſhould be a Repleader , and Ruled per 
curiam, That it was a good lea. Vid. 29 H. 6. 35- 


Sheringron verſus Flewood. 


Rohibition fo: Tithes. Popham ſaid , If Land be overflown 
with water, and afterwards gained by induſtry, Tithes ſhall 
preſently be paid thereof, although it had been overflown, Time 
whereof, cc. So if Land be full of thozns and buſhes , from 
time whereof, cc. and it is grubbed up and made Medow, 02 
Arable Land, Tithes ſhall be p2eſently paid thereof, notwith- 
ſtanding the Statute 2 Ed.6. Fo02 thoſe Lands of their own nature 
were not barren , but by negligence, 02 ili hugband2y became ſo, 
And the Statute doth not intend, That Tithes ſhall not be paid 
within ſeven years after the manurance, cc. But of ſuch Land, 
which was meerly barren , and made good by foldage , 02 other 
induſtrious means. And this was agreed by the other Juſtices. 
He alſo ſaid, That it hath been here adjudged, that Tithes ſhall 
not be paid fo2 Rakings , unleſs they be foul Rakings. The 
Pariſhioners alſo pzeſcribed, That he uſed to pay: d. fo every 
much Cow, in ſatisfaction fo2 the Tithe of milch Kine and 
Bcaſts agiſted, which was moved not to be a good pꝛeſcription: 
4 02 Tithes fo2 one thing cannot be Tithes fo2 another. But if 
e had pꝛeſcribed, That he had paid 1. d. fo2 all Cows and Beaſts 
agiſted, that peradventure had been good: And this diverſity 
was (0 Ruled in the Caſe of Dr. Lewes, and of that Opinion were 
the Court here. Then — yy That no Tithes by _ 
2 t 
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aw are payable fo2 Beaſts agiſted, and ſo is Nat. Br.53. But ali 
no Court held, That fo2 Beaſts agiſted fo2 hire, oz fo2 dp 
Cattel, which are depaſturd to be ſold, Tithes ſhall be paid: But 
fo2 d2y Cattel reared fo2 the jlow , 02 to be expended in the 
houſe, no Tithes ſhall be paid fo2 them, Sed adjournacur. 


Ewer verſus Hayden, 
Trin, 36 Eliz, rot. 359, 


TX (02 Rent Reſerved upon a Leaſe. Upon a ſpecial Uer- 
dict the Caſe was (ſuch : Dne Hayden being Selſed in Fee of 
Lands and Pauſes in Lawnton in the County of Oxford, and alſo 
of Houſes and Lands in Waterford in the County of Hertford, Let 
the Houſes and Lands in W. in the County of H. to the De: 
fendant, and afterwards Deviſed all his Meſſuages and Lands 
in Lin the County of O. and all his other Lands , Medows, 
and Paſtures in W. in the County of H. to the Plaintiff: And 
{Whether the Douſes in W. in the County of H. paſſed by this 
Oeviſe to the Plaintiff, by thefe wo2ds , All other my Lands, &c. 
was the lole Queſtion. Tanfield moved, That thoſe Houſes paſſed; 
fo2 in G2ants, efpectally in Deviſes, the expoſition of the woꝛds 
hall be accozding to the common intendment of the G2antoz, 
and of the Ley-gens : AS if one builds an houſe upon Bl. Acre, and 
maketh a Feoftment of Bl. Acre: The houle ſhall paſs , and ſa is 
the common Courſe; That in à G2ant by copio de virgata terræ, 
The houſe thereupon chäll pafs ; and ſo ts the common Phaaſe 
in the Countrey , That a man hath an r00.1. Land; therein is 
intended all his Poſſeſsions , Lands, Douſes , ec. And in 
Andrews Caſe it was adjudged, That, if one b2ings an Ejectione 
Firmæ, 02 d Præcipe of 100 ACres of Land, and recover, he ſhall 
have Execution of 100. acres, accoꝛding to the Statute-meaſure: 
But if he bargains, and ſells oo. acres of Land, that ſhall not 
be acco2ding to the Satute-meaſure, but after the uſual account 
in the Countrey, Winter e contra; J agree, if a man levies a Fine 
of 100. |. of Land, that the Houſes ſhall paſs by ſuch a Fine; as 
4.3 Ed 3.18. {0 by a Deviſe, oꝛ Gꝛant of all his Lands, his Houſes 
ſhall paſs, But here the intent of the Deviſo2 appears, That 
he reſtrained the woꝛd Land accoꝛding to the pꝛopꝛiety of Þ wo2d, 


viz. Arable Land; foz he couples it with Hedow, and Paſture, 
and ſo ſhcws his intent, that Land ſha{l not extend to all kindes. 
In the firſt part of his Till atſo, he Deviſeth his Þouſes, and 
Land in L. in the County of Oxon; hut in the laſt Clauſe he doth 
not mention any Houſes, And the Uerdic found, That he had 
chere Land , Medow, and Paſture , ſo as his Mul might be 
ſatisfied. TUhrrefo2e , ac. Fenner acco2d.; Fo? this particular 
Ocviling of his Lands, Medows, + ]Paſtuvesexclude the general 
indendment of this wozd Terra, and reſtrains it onely to Arable 
Land, and excludes Houſes, and TUsBod, Gawdy è contra; The 
difference is apparent betwirt Write, and Deeds, 02 Wills; f02 in a 
Mit nothing ſhall be Demanded,o2 Recovered, but accoding to 
its pꝛoper figntfitation : but in Wills, or Deeds, they ſhall be 
taken accoding to the common Intendment, and Phraſe: And 
chts appears 321. 8. By. 47. Ahereldꝛe ina lilli, by the Deviſe 
of his Land, all his Houſes may paſs. And fo here Popham * 
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Fo? if a man bargains and ſells all his Lands in D. all his Houſes, 
and (Mood there ſhall paſs ; as it was reſolved befoze the two 
Chief Juſtices, Wray and Dyer. And Tarrants of Attoꝛney are 
a{ways entered in placito Terrz, although Houſes onely, oꝛ Mood 
is demanded ; fo2 that is intended by the woꝛd Terra. But it a man 
Seiſed of thꝛee Houſes and thꝛee acres of Land in D. Deviſe his 
Land, and one of his Douſes in D. there the other two Houſes 
paſs not; fo2 his intent is apparent therein, that but one Houſe 
onely ſhould paſs. But here the wo2ds are in the general, as to 
the Lands in W. and therefoze it ſhall make the houſes there alſo 
to paſs. Therefo2e, æc. But Gawdy ſaid, That in the laſt Caſe 
put by Popham , all the Poules ſhall paſs. Cynch was abſent t Ideo 
adjournatur. And afterward it was adjudged, That the Houſes in 
W. did not paſs, foꝛ the reaſon given by Fenner. Vid.Paſ. 41 Plac. 3. 


Thornton verſus Kemy, 
Hill. 38 Eliz. rot. 986. 


Sſumpſit. TUhereas 1.S. was indebted unto him in 1091 in con- 
ſideration, that the jPlaintiff would abate 10 l. of that Debt, 
and fo2bear the 90. |. reſibue until Michaelmas next enſuing , he 
aſſumed to pay the ſaid gol. at Michaelmas to the Plaintiff; it the 
ſaid I. S. did not pay it, and alledges in facto, that he abated 10.1. 
of the ſaid Debt, and fo2bare the laid 100. J. until Michaelmas then 
following ; Mhereupon he ought his Action. The Defendant 
pleads, That after this pꝛomiſe, and befo2e Michaelmas, the Plain⸗ 
tiff levied a Plaint in London ANAINft I. S. £02 this 
That h 


| Nene and cauſed 
him to be Arreſted thereupon; And upon the Plaintiff 
demurred. Firſt, Becauſe he alledgeth, That he abated 10. and 
doth not ſhew how; {o as the Court might take Conuſance, whe- 
ther it were a ſufficient Diſcharge. And of that Opinion was the 
Whole Court. Vid. 22 Ed. 440. 18 Ed 3. barr 243, or 247. Secondl 5 
Becauſe it now appears by the Defendants Plea, which the 
IDlaintiff hath confeſſed by the Demurrer , that the Plaintiff 
had not ſoꝛboꝛn him: fo2 when he Sued him, it was not any fo2- 
bearance, But Gawdy and Popham held it to be well enough: Foz 
he hath fozbomn him the Payment; and the p2omile is not, that he 
ſhafl fozbear from Suing him. But Fenner and Clinch e contra; F 
it is in vain tofo2bear him the payment, when he doth not koꝛbear 
to Sue him fo2 it: And this was the intent of the Aſumplic, That 
he ſhould not be moleſted fo? it befo2e Michaelmas, &c. 


Ram verſus Patenſon. 
Hill. 38. ror, 522, 


Rohibition upon the Statute 45 Ed. 3. F02 that whereas he li⸗ 

belled in the Spiritual Court fo2 Tithes of Timber-tries, 
The Defendant ſaid , That thofe tries were long ſince Morruz, 
aridæ, & putridz, fit only f02 fire : haut, and not fo2 Timber ; and it 
was thereupon Demurred : And all the Juſtices (Popham abſente) 
held, That no Tithes ſhould've pat 402 thoſe Trees : fo2 being 
over the growth of 20. years, they were once diſcharged of 
Tithes, and therefo2e fhall-alwaysbe diſcharged, Another — 
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was alſo then moved, The Sute being fo2Tithes of the loppings 
of the Trees: And the truth was, thoſe Trees had not been 
lopped to2 20 years together: ſo as then the bꝛanches ofthe lop- 
pings were diicharged from Tithes; but afterwards they were 
loppeD every ſeven years. TUhether now Tithes ſhall be paid 
fo2 theſe bzanches; And they all held, That they ſhall not pay 
Tithes ; fo2 as the Body is pꝛiviledged, ſo are the Bꝛanches. 


Abraham verſus Twigg. 
Hill. 3 8 El. rot. 739. 


Vowry fo Rent. The Cale upon Demurrer was: Peter Dormer 

was Seiſed in Fee, and made a Feoffment to the uſe of 
himſelf, and his Heirs of his body; and fo2 Default of ſuch iſſue 
co Gabriel Dormer, aud to his Heirs males lawfully engendꝛed, and 
fo2 default of ſuch iſſue, to the right Heirs of beter. Peter Dormer 
dies without iſſue, Gabriel Dormer enters, and Deviſeth that Rent 
out of that land to the Avowant , and dies having iſſue: And 
whether Gabriel Dormer by the limitation of this uſe ſhould have a 
Fee-ſimple, 02 Fee tail, was the Queſtion ? Exception was taken 
to the Avowzy, becauſe it is not ſhewn when the Devilo? died; 
ſu as it might appear, that this Rent was afterwards due: Sed non 
allocatur; F02 the matter moved was, whether it were an Eſtate tail 
in Gabriel? F02 although it be not limited to the Heirs of his body, 
yet being by way of ule, which is expounded accoꝛding to the Jr- 
tent, and as CTT ills, it ſhall be conſtrued as an Eſtate-tail,as 9 Ed.; 
Tail 21, and 5 H. 6. 6. But all the uſtices (Popham abſente) held, 
That it was an Eſtate in Fee in Gabriel Dormer : and although 
it were by way of uſe, it differs not from other gifts by Died, and 
ſhall not have any other conſtruction : And it cannot be an Eſtate 
tail , becauſe there is not any body, from whom this Þcir male 
ſhould come. And ſo it is in caſe of a Deviſe, as appears 9 H.6.:5. 
CUherefo2e it was then adjudged fo2 the Avowant, 7 C0.44. b. 


Kelſock verſus Nicholſon, = 
Mich. 37, & 38 Eliz, rot, 387, 


Etinue Of an Obligation. An eſpectal Clerdict was (ound ; 

That the ]Ilatntiff, and one Stephenſon, as Erecuto? to 1. S8. 
had an Obligation, wherein A. B. was obliged unto their Teftato? 
in 20.1. and Stephenſon, one of the Executoꝛs, in ſatis faction of his 
p2opcr Debt to the Defendant, by woꝛds onely, dedit, & deliberavit 
that Obligation to the Defendant, and died: And the Plaintiff, 
being ſurviving Executoꝛ, bꝛought a Derinue fo2 this Obligation. 
Quere; Foz the Juſtices did not give any great opinion therein, 
but ſtemed to be divided. Vid. 10. Ed. 3. 28, & 29. Dy. 5. Reſiduum 
poſtea, Mich. 38, & 39. Plac. 15. 


Blofields Caſe. 


Wo were condemned in Debt; The one is taken by a Capias ad 
ſatistac. and afterwards ſuffered by the Sheriffs voluntarily 
to go at large. And then the other was taken in Execution, and 
would upon this matter have maintained an Audita Querela ; Be- 
cauſe now the one is diſcharged , not by his own wong, but by 
the Sheriffs Act, of the Party is put to have his remedy. Ul 
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Gawdy and Fenner held, That this was not any cauſe to diſcharge 
him: Popham and Clinch abſentibus. 33 H. 6. 18. 5 Co. 87. b. 
Blvnco verſes Marſton. 


ſkies: and ſurmiſeth , That he was Patſon; and the De- 
fendant was Uicar of the ſame Church, and Sued him in 
Court Chriſtian fo; Tithes, upon an Endowment, That the 
Aicar ſhould have the Tithes of all the Lands within the Parich, 
and alledgeth, That he pleaded there, Chat he is Parfon imparſonee 
there ; and that the Land, whereof Tithes are demanded, is 
parcel of his Glebe; and that they of the Spiritual Court 
wonld not there allow of this Plea. And it was held clearly, That 
a Pꝛohibition lay upon this Surmiſe ; Foz Eccleſia Decimas ſolvere 
Eccleſiz non debet. And Tanfield ſaid, That here lately this matter 
was in Queſtion betwixt Young and the Parſon of Boxley, in the 
County of Wiles, and adjudged , That no Tithes ſhall be paid 
of Glebe⸗Land. But Popham ſaid, It the Uicar be endowed 
to have all the ſmall Tithes within the Pariſh, and the Parſon 
makes a Leaſe of his Glebe-Land , the Leflee ſhall pay the ſmall 
Tithes ariſing therefrom to the Utcar , and the groſs Tithes 
thereof to the Leſſoꝛz. Thich was agreed per Curiam poltea. 


Sir Anthony Maynie verſs Scot.Paſch.38 Eliz. rot. 42. Vid. ante, fol. 


E of a Judgment in Debt upon an Obligation in the Com: 
mon Bench: (quod vid. ante, fol. ) The Condition was, 
to perfozm the Covenants within fuch an Indenture. The 
Covenant, wherein the bzeach was alsigned, was, Whereas 
1. let that Land to S. foz 21. pers covenanted, upon 

ender of the firſt Leaſe, to ma undo him a new Leaſe fo2 
21. years, The Defendant pleads lain That Scot never 
ſurrendered his Leaſe unto him. The Plaintiff replies, That 
the Defendant had accepted a Fine ſur conuſance de droit come ceo, &c. 
of Sir John Scavage, and others, and thereby had granted, and 
rendered unto them the Land foꝛ 80. years : & hoe, &c. And there- 
upon the Defendant Demurred Becauſe he doth not ſhew 
That he, notwithſtanding this Leaſe , had offered to make a 
Surrender, ſo to pertoꝛm as much as on his part was to be per⸗ 
fozmed , although the other could not wake a Leaſe accoꝛding 
to his Covenant, And it was hereupon adjudged fo2 the 
=> ; F02 the Defendant being diſabled to make a Leaſe, 


needed not tender the Surrender unto him. And Erro2 being 
ought hereof, Jt was aſsigned onely in the point, and matter 
of Law, And Tanfield moved, That the Judgement was erro- 
prom unleſs on 4 ome ov on the Le: 
n VIZ 

t e ſurrendering, which c 


at leaſtwiſe ought to be offered: becauſe 
e ought a pzomptneſs to open n him to do that on his 
„ Althou 


20 
rt, that is to be pertoꝛmed gh the other cannot make 
Len on his part; and in oor — 18. 32 Ed. 3. 
without muy great geugnent, That, in regard the Defenvan? 
ru 5 mr | n 

ath diſabled g his Fine to make theLeaſe acco2ding to 
is Covenant , And the ntiffis not to the Surr , 
t with an intent to have a new Leaſe , which he cannot have; 
It would therefoze be in vain fo2 him to offer h 2 
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the Covenant is bzoken of it ſelf, TUherefoze the Judgement 
was affirmed, 5 Co. 20. b. 


Partridg verſus Naylor. Paſch. 38 Eliz. rot. 299. 


Pan of a Judgement in the Common Bench, Jn an Action 
upon the Statute of 1, & 2 Ph. & Mar. cap. againſt thee, 
fo2 Impounding a Diſtreſs in ſeveral Pounds in thee ſeveral 
Hundzeds. Where the Caſe was; That thzee Diſtrained a flock 
of Sheep, and ſeverally impounded them in th2ee ſeveral Pounds 
in ſeveral Hundzeds. pon Not guilty 1 ; and Ger dict 
found accoꝛdingly, and Dammages aſſeſſed by the Jury at 40. s. 
And therenpone Judgement entered , That every ofthem ſhould 
foꝛteit 5-1. (being the penalty given by the Statute) and the treble 
of 40.5. againſt every of them. And this was aſſigned fo2 Erroz, 
That there ought to be but one 5. 1. againſ> them all; and but one 
tcebling of the 40. s. againſt them all; Fo2 it is but one Diſtreſs, 
and one offence in them all againſt the Statute. And, in Hul. 
39 Eliz. being moved again, All the Court reſolved, That it was 
erroneous, And fo2 this cauſe Judgement was reverſed, 


Gybſon verſzs Garbyn. Hill. 38 Eliz. rot. 1060. 


A Crion upon the Caſe, Sur Trover and converſion of Sixteen 

V20ad-Cloths.T he Ocfendant pleads, Chat, betoꝛe the time 
of the Trover and converſion, one Morrice was poſſeſſed of thoſe 
Soods, and fold them to the Defendant; and, befo2e he had 
notice, that they appertained to the ]laintiff, — them to LS. 
The which matter, ec. And it was thereupon Demurred. 


Weſt ver ſus Monſon. Hill. 38 Eliz. rot. 228. 


2 of a Judgement in an Aſſiſe in the County of Lincoln be: 
foꝛe Gawdy and Owen Juſtices of Aſſiſe there, There in an 
Aſſiſe againſt Welt,he pleated Nul tenant de Frank-renement named in 
the Nut; And if named, There was not any Torr, cc. The Jury 
found, That the Plaintiff was diſſeiſed by the Defendant, prouc 
in Brevi ſupponitur; Niſi verba contenta in voluntate R:bert; Monſon (Which 
they found in hæc verba) conveyed a good Eſtate in the Lands to 
the Defendant, And thereupon they pꝛayed the diſcretion of the 
Court. And hereupon Judgement was given fo2 the ]laintiff, 
and Erro2 thereofbzought. Yelvercon : The firſt Erro2 aſſigned 
was; Becauſe the Aſſiſe did not inquire of the Tenancy, which 
ought to be in every Caſe , unleſs where the Aſſiſe is taken in 
right of Dammages; as 12 Aff. 10. 20 Aff 4. 11 H. 6. 46. 37 Aſlt5. 
40 Aſſ. 29. 2 | Aff, 20. 23 Aſſ. 2. 50 Ed. 3. 1 1. And although the Uerdict 
findes, Quod ipſe fuit Tenens; yet becauſe it is not ſatd,Liberi Tenementi, 
it is not good, fo2 ſo it may be ſaid of a Tenant fo? years , 
02 by Elegit. And the Concluſion, prout per Breve ſupponitur, will not 
help it; fo2 that — not pꝛove him to be Tenant, The Qer- 
dict is alſo imperfectly found; and then the point ought alſo to 
have been better examined by the Juſtices of Aſſiſe ex officio, as 
12 H. 4. 20. 18; and becauſe they did it not, it is erroneous. 
Secondly, It is not found, that he was ſeiſed of any Eſtate, ſo 
as he micht be diſſeiſed. 7Uherefoze, cc. But all the Court 
reſolved, That in regard there was but one Tenant named in 
the Allile, and the Jury hath found , That he diſſeiſed the 
Plaintiff, prout per Breve ſupponicur : It is thereby to be inte 


ELIZABETH E, IN Banco Regine. 


came 
— any time 
5 0e, made 
on 1 ©: in aſe of — Rowland Heyward, 
23 Eliz. Dy. 372. and en the Uerdict bein perfect befo2e, that, 
(nee after the Niſi, being idle and votd, ſhall never hurt it, but 


7 A li, is ns and is 2 
Court then — d 

as upon the _ "of © the Gerdi. And although! the er- 

dict was imperfect,and the Tenant might have pꝛaped a Crrcificare 

of Alsiſe to make it entire Gerd: p as Judgement in have been 

pet that needed not be Awarded by 

it 0 a Judgement tony de 

awd ſaid, That he always 8 

Lo Sintopmed by ought td be gi⸗ 

foꝛmed by Owen his com 

confer» 


void and Met and 
2 282 _ EP 
retinal 7 17 dee the Jury intended not to finde art with» 
out the other is not a perfect Uerdict, aa 
intire ſentence. —— herefoze they ought to have CI 

together, and ſo not like to the Cale in 23 Elz. Fo eddy 
abſolute Uerdict given, and that which came Miter was idle 
Wherefore , &. But notwithſtanding the Judgement was af 


Childes werſss Weſtcor. 
Ante Terminum Paſchæ, Placito 27. 


T Caſe was now recited to be ſuch : Tenant fo Lif, Re- 
mainder to four others fo2 their Lives ; The Leſſo a Be 
verſion levies a Fine Sur conuſanc de droit come ceo, &c. to the 

fo2 Life, and to one of thoſe in Remainder, to the uſe of t eTe- 
nant fo2 life, fo2 his lite, and after to the uſe of t other | in Aue: 
The Tenant fo2 Life dies; De in Remainder,who too 

dies; And TUhether his Peir ſhould all that _—_ was the 


Part ſhould deſcend to his and ſho 

it was then moved in Adden of Agent ement, That he 

wes Dec — — rade 4 2 0 8 I 3% 
: and w a 

mes, #9 her acceptance of theRent * ſuch a Lealsc — mak 


(15) 


— — 


4.82 


Termino Trinitatis, Triceſimo octavo 


(16) 


1 


it good: And in p2oof thereof was cited Dy 91. 20 H. 8. 2. 15 Ed. 4. 18. 
21 H.6. 24. Walmſley, Although he Counts not of a Deed, vet a Deep 
may well be intended, Anderſon, That cannot be, but he ought to 
Count thereof p2eciſely, if a Deed be neceſſary, And afterwards a 
Pꝛeſident was ſhewn unto them, Paſchz 33 Eliz. betwirt Moſeley ang 
Guilberr, where he made his Count of a Leaſe by Baron and Feme, 
and mentions not any Deed, and yet adjudged to be good, Any 
Drew ſatd, That he was of Councel therein, and that then this 
Exception was taken thereto , and that then another P2eſivent 
was ſhewn in the Queens Bench betwirt Diggs and Withers, and there 
adjudged good: Therefore upon theſe Reaſons, and Preſidents 
ſhewn in Court (being the laſt day of the Term) the Plaintiff 
had Judgement to recover. 


Sharp verſus Sharp. 


LIP a ſpecial Uerdict, the Cale was: That ] S. being Seiſed 
of Land in Fee, being upon the Land, Demiled the the Land 
to the Plaintiff to2 Life, Et quod nulla alia deliberatio Seiſinæ facta fuit. 
And, Ulhether this were a good Leaſe fo2 Life, being but by 
Co2ds onely upon the Land, was the Queſtion, Anderſon; Jt 
is a good Livery, and ſo it hath been held to be befoze this time, 
and ſo J can ſhew you, But the Caſe is better 1 the Jury finde 
Quod demiſit fo; Life, being upon the Land, which is an expreſs 
finding ofthe Leaſe. And although it be afterwards found, Quod 
nulla alia liberatio Seiſinæ facta fuit, it is not material: And in the firſt 
TUo2ds there is a good Livery and Leaſe intended, and it ſhall be 
good in Pleading, a multo fortiori in a Uerdict, Walmſley,True it 
Is; by the firſt TU92ds, it no moꝛe had been found, it ſhould be in- 
tended to be a good Leaſe, and a Livery in Facto to have been 
made: But when the Jury finde further, Quod nulla alia, liberatio 
Seiſinæ facta fuit , They have thereby left it to our Judgement, 
Uhether it be a good Livery o2 not, which it is not: Foz 
—— is aſolemnthing, and ought to have an external Act. and 
not TU02ds onely, ſo as the intent of the Parties ought to be ap- 
parant to have a Livery, Foz Bracton and Britton hold, That a 
Free-hold cannot paſs by T7102ds onely. Owen and Beamond ac coꝛd, 
F02 Livery ts an Actual thing, and ought to be made by ſome Act 
Done, andTU92ds upon the Land, I Let you this Land, &c. cannot 
make the Land to paſs,and the Aer dict is plain enough, That they 
Dio not intend any other Livery,then by TUo2ds oneſy. Anderſon; It 
there be TUo2ds uſed upon the Land, to ſhew the intent of the Par⸗ 
ties to make the Land to pals, it is a good Livery : As in Dower ad 
Oſtium Eccleſiæ. Ltvery within 57 view although — be done, 
but TU92ds uſed onely, yet the Land ſhall paſs thereby. But, not⸗ 
withſtanding his Opinion, it was 1 fo2 the Defendant, 
That it was not any Leaſe, Note, That Serjeant Glaovil ſaid, 
Such a Caſe was between Swan and Sparks: 6 Co. 26. 


Huyt verſus Cogan, 


He Caſe was: Two Perſons recovered ſeverally againſt one 

1 in Debt pe, whohad the firſt Judgement, Sued firſt an Ele- 
git. and had {hz Boyety of his Land deltvered in Execution. After- 
wards, the arher Sued an Elegit, and the Sheriff prayed the Ad- 
vice of the Court, Whether he ſhould deliver the Boyety — the 
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entire, which was all that, that remained to the Debtoꝛ, oꝛ but 
the Boyety of the Boyety,viz, the Moyety of that, which remain⸗ 
ed to the Debto2, And Anderſon, Beamond and Owen held, That he 
ſhould deliver but the Boyety of that Moyety which he had at the 
time of the TUrit awarded, But they adviled the Sheriff to re⸗ 
turn that ſpectal matter. Vid. 10. Ed. 2. Execution. That the entire 
Mopety ſhall be delivered. 


Croſs verſus Powel. 


Ebr, The Cale was: A Deed-Poll was made between C 

and P. whereby C. Covenants with Powel to aſſure unto him 
ſuch Land, and Powel by the ſame Deed Covenanted with C. to pay 
unto him £02 it 40. J. Powel delivered the Oced firſt to C and C. at- 
terwards delivered it to f. and C bꝛings Debt fo this 40.1. And, all 
this matter being diſcloſed by pleading, Jt was thereupon De- 
murred by the Defendant, pꝛetending, That by this redclivety of 
the Deed unto him it had loſt its foꝛce. But all the Court held, 
That it is a good Deed to both, Foꝛ here is a TUriting , Seal 
ing, and Delivery, and the Delivery thereof to the Defendant is 
not material: Foꝛ if a Deed be Delivered to be Cancelled to the 
Party himſelf, yet if it be not Cancelled, and the other gets it a- 
bie iamne. a good Deed, here toze it was adjudged fo2 

e Plaintiff. 


Stephens verſus Eliot. 


—_ firmæ, of Lands in Stepney in the County of Middleſex, hy 
Edw. Aſcue. And upon the Evidence it appeared, That Ed 
Aſcue, the Leſſoꝛ, being in the County of Lincoln, delivered a Let⸗ 
ter of Atto2ney to deliver this Leaſe upon the Land. But it ap⸗ 
peared further upon Examination of the T71itnefſes , That the 
Leſſo2 in the County of Lincoln, being out of Noſſeſsion of the 
Land, delivered that Leaſe to the Attozney as, his Deed, to the 
Plaintiffs uſe , and afterwards the Attozney entered into the 
Land, and acco2ding to his (Uarrant delivered it to the Plain⸗ 
tiſt upon the Land. Bet per Curiam it was held to be a void Leaſe. 
F02 it was delivered in the County of Lincoln, when he had no- 
thing in the Land, And although it was moved, That the firſt 
delivery was void, therefo2e the (econd Livery was good; yet they 
held it to be void. Fe} Although the firſt be void, to paſs a thing; 
et it is his Deed by the firſt delivery, ſo as it takes thence its Ef: 
ence ; THherefoze the ſecond delivery thereof mas void. Second⸗ 
ly, It was moved, admitting this to be well delivered, pet the 
Land un ade d Land, and Lett by a Copy holder, U hether 
the Plaintift might thereby maintain an Eject. firmz at the Com⸗ 
mon Law: and all the Court, beſides Beamond, held, T hat he could 
not. F02 the nature of Copy-hold Land is to be recovered onely 
in the Copy-hold Court, by Plaint according to his Caſe, and 
the Law takes not anyConiſance ot them, but as Tenants at will; 
and although their Cuſtomes are pteadable; and allowable at our 
Law, yet no Action can be maintained fo2 them at the Common 
Law,no? by any TUrit of the Queens, But Beamond doubted thereof. 
Thirdly, If Tenant in Tail of a Copy-hold ſurrender, TUhe- 


ther it be a Diſcontinuance; and ſhall take away the Entry of the 
Qag z Iſſue⸗ 
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Iſſue? And, per totam Curiam, It ſhould, F92, being admitted 
that he is Tenant in Tail, It is to be admitted alſo, That he map 
make a Diſcontinuance, which cannot be by any means, but by 
Surrender; fo2 he hath not any other courſe of Conveyance, 
UWherefoze, &c- 


Wright verſas Penry. 


Ntry Sur Diſſeiſin ot a Diſſeiſin made to himſelf: The Plaintiff 

pꝛãyed a lrit of Eſtreetment, and it was doubted, A hether he 
ſhould have it: becauſe he is in this Action to recover all his Dam: 
mages. But afterwards upon good Advice the Writ was grant: 
ed : ffoꝛ otherwiſe the Plaintiff might have his Houſes, and 
TUoods defaced, and deſtroyed, and turned to his remedy toreco- 
ver in Dammages againſt one, who peradventure hath not ſo 
much in value, 


Anonymus. 


Ote, That Ser jeant Daniel ſaid, He had ſeen this ꝛeſident: That 

the Biſhop of Durham Impꝛiſoned one foꝛ a Lay Cauſe, where⸗ 
upon the Arch-Biſhop of York, as his Soveriegn, cited him to ap- 
pear betoꝛe him to anſwer fo2 that Impꝛiſonment. TUhereupon 
Complaint being made to the King in Parliament: The mat- 
ter was heard there, and the Arch-Biſhop ſubmitted himſelf ta 
the Kings Grace, and was fined 4000. Marks. And the Juſtices laid, 
They had ſeen it allo, 
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Comyns verſus Boyer. 
Trin. 38 Eliz. rot. 953. Middl. 


C tion Sur le Caſe, Sur Trover Of 9 Oxen apud Srepncy 
in Com. prædict. 29. Aug. 37 Eliz. and converting 
| them to his p2oper uſe the ſameday,at the ſame 
\XSS& Place,&c.The Defendant pleads, That the vill 
of Crawley in Comitat. S»ſſex i8, anD time where- 
ok, &c. was an ancient Vill, within which 
EE habetur, & tenetur, anD time whereof, &c. hath 
been held One Fayr every year, upon the 
twenty nineth day of Auguſt, fo2 all the Queens Subjects thither re- 
ſo2ting : Et quod ante tempus, quo,&c. viz. the ſatd twenty nineth of 
Auguſt. 37 Eliz. One William White was poſſeſſed of thoſe nine Dren, 
and them to the Defendant fo2 28.1 the ſaid twenty nineth of 
Auguſt in open Fayr ſold, and delivered, whereby he was of them 
poſſeſſed,as of his pꝛoper goods, and them converted at Stepney in 
Middleſex, the ſame day in the Declaration, prour, &c. And It was 
thereupon demurred. Firſt, Becauſe the Declaration ſuppoſeth 
the Property of thoſe goods to the Plaintiff, and the Defendant 
doth not confeſs, no2 deny it, noꝛ anſwer thereto : But the Court 
eld, That his Plea was good enough as to that, Fo2 when he 
uſtifies by buying in a Market Over: ; it is thereby allowed, That 
the pꝛoperty was in the Plaintiff, but he is bound by that Sale, 
and he needed not otherwiſe confeſs it. Secondly, The ]22eſcrip- 
tion is alledged : That there had been a Fayr in that vill, and 
he doth not alledge it to be in any certain perſon, &c- But it was 
held to be good; Foꝛ he need not take Conuſance in whom it is: 
And ſo is the uſual courſe of pleading in ſuch Caſes, Thirdly, He 
alledgeth the Pꝛeſcription to be to hold a Fayr there every year 
upon the twenty nineth of Augult, and he doth not except Sunday, 
as it ought to be. Sed non allocatur, Fo2 a Fayr holden upon the 
Sunday is well enough: Although by the Statute there is a pe- 
nalty inflicted upon the party, that Sells upon that day, but it 
makes it not to be void, Fourthly, It is not alledged here, That 
any Toll was payd, fo2 otherwiſe the pꝛoperty is not changed. 
12 Ed. 4.8, 35 H. 6. 29. Dy. 99. Sednonallocatur. F02 it is not of ne« 
ceſsity, and in many vills no Toll is uſed to be payd : and ik it 


ought, it ſhould be ſhewn on the other part, to avoid the 2 
Tha 
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That there was not any Toll payd. Fifthly, It is not alledged, 
That William White was poſſeſſed of thoſe Goods, as his pꝛaper 
00ds, no2 that he had any pꝛoperty in them, but generally, that 
e was poſſeſſed of them, and (old them. ded non allocatur. And, not- 
withſtanding theſe Exceptions, and others, it was adjudged foz 
the Dekendant. 


Harrington verſus Wiſe. 
Mich. 37, & 38 Eliz. 226. 


Ebt, f02 60. l. Rent upon a Leaſe, 23. Septemb. of Lands in 

Newadlham in the County of Warwick, Habend. a Feſto Sandi Mich. 
proxim. futur. f02 5 Years, rendring 120. l. per annum at the two 
Feaſts.The Defendant pleads, Nihil debet, &c. An Elpectal Cerdict 
was found, That there were certain Articles endented in wi- 
ting of the ſame Date, whereof the Þlaintiff Sealed the one part 
to the Defendant, and the Defendant Sealed another part to 
the Plaintiff; which were in this manner. /-p-imz, It is covenanted, 
and agreed between the Parties, That ame, Harrington doth Lett the ſaid 
Lands for, and during 5 years, to begin at the Feaſt of S. Michael next follow- 
ing. Provided always, That the ſaid Viſe (the Defendant ) ſhall pay tothe 
Plaintiff annually, during the Term, at the Feaſts of S. Michael, and the Annny- 
riation, 120. 1. by equal portions. Alſo the ſaid Parties do covenant, That a 
Leaſe ſhall be made, and ſealed according to the effe of theſe Articles, before 
the Fealt of Al! Saints, next enſuing. And they further finde, That he 
centred by foꝛce of that Demile, and that the Rent was Areer, pro- 
ut, &c. And ik, &c. Two Points were moved, Firſt, TUhether it 
were an Immediate Leale, 02 but an Agreement to have a Leaſe 
made, by reaſon ofthe laſt TU402ds, which refer to a Leaſe to be 
made, and ſealed 2 But all the Juſtices held it to be a good Leaſe. 
Fo2 the Mozds, It is agreed, that he doth Lett, being in the Preſent 
Tenſe, iS a good Leaſe by the TU02Ds of the Agreement, and that 
which follows is in reference to further Aſſurance, &c, And the 
rather as it is here, foꝛ that it is to be made after the begining of 
the Term. So he ou$ht to have the Term pꝛeſently at Mich. 
21 H. 7.36. 1 Ed. 6. Bro. Leaſes 66, Secondly, Thether this pro- 
viſo were a good Reſervation of the Rent, oꝛ a Condition onely : 
F02 that there be not any TU102ds of Agreement to pay it, noꝛ any 
Reſervation. But all the Juſtices held, That it was a good Re- 
{ervation,being by Articles,whereto either of them were Parties . 
it is an Agreement, that the Rent ſhall be payd annually, during 
the Term: TUhich Tant amount, as if it had been a Reſervation 
upon the Leaſe by CMoꝛds of Reſervation, And Popham ſaid, Chat 
it was a Reſervation, and Condition alſo, as tn the Caſe of Sir 
Henry Berkley, ante; where a Proviſo Joyned with the Toꝛds of 
Covenant make it a Condition, and a Covenant allo, And it was 
adjudged fo2 the Plaintiff, 


Hall verſus Henneſly. 
Hill. 38. rot. 


Ae for Words. TUhereas he was Robbed by perſons un⸗ 
known of divers Jarcels of Linen Cloth, That or De: 
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endant præmiſſa ſciens, in flander of the Plaintiff, ſpake theſe 
dos in the pꝛeſence of divers others; viz. Hugh a ( innuendo 
the Plaintiff ) hath received 3 pieces of his Cloth again of the Thief, and 
beareth with the Thief, and if I have any hurt heteafter, I will charge him 
with it. After Mer dict 45 the Plaintiff, it was moved in Arreſt of 
Judgement, That an Action lies not fo2 theſe TU02DS, Fo2 when 
he ſaith, That he was Robbed by perſons unknown, then - 4 ys 
ing, That he received his goods of the Thief, is not any offence, 
Fo it is not alledged, That he knew who was the Thief; from 
whom he received his goods, and to ſay, That he bare ** 
Thief, is no offence : F02 one may bare with a Thief, as to bare 
with him, that he ſhall not pꝛoſecute him,which is not any offence 
in Law; andone may receive his goods again, which were ſtolen 
without offence, unleſs it be done on purpoſe to conceal the Of- 
fender, and to help him to eſcape. Jt was moved alſo, That this 
Declatation was not good. Foꝛ it is, That he ſpake thoſe woꝛds 
in præ ſentia diver ſorum, ind Doth not ſay, in auditu, nd, if none heard; 
it is not a Slander : And as to it, non allocatur. Foz it ſhall be 
neceſſarily intended, that it was in auditu, when it Was in pra ſentia; 
&c, But to2 the woꝛds themſelves, they all held fo2 both reaſons 
alledged, that they were not Actionable, TUheretoze it was ad- 
junged fo2 the Defendant. 


Sleigh werſus Bateman; 


Hill, 37 Eliz, rot, 514. 


Am : And Declares, Whereas Henry Cavendiſh, 1. April, (4) 
27 Eliz. 2-Let a Cloſe,calledBiggen-Booth to one Hugh Bateman, 
fo 21. Years, who Alsigned it to the Plaintiff; That the Defen- 
dant, 9 Martii 34 Eliz. in Conſideration, that the Plaintiff at the 
Jnſtance,and requeſt of the Defendant, reconcederer, 02 pield up all 
his Jntereſt, and Term fo2 years in the ſaid Cloſe, to the ſaid 
Henry Cavendiſh, ac contentus eſſet, that the ſaid Henry Cavendiſh ſhould 
have the ſaid Cloſe, ad utendum ad voluntatem ſuam ; Aſſumed to the 
Plaintiff to pay unto him 70. l. when he ſhould be thereto requeſt- 
ed, and alledgeth in Facto, That afterward4viz, 10. Marti 37 Eliz. ad 
prædict. Inſtantiam & Requiſitum of the Defendant , be did regrant, 
and yield up his ſaid Leaſe to H. C. and was content that the 
ſaid H. C. ſhould have the Cloſe to uſe at his will. And koz the 
ney of the 70.1. by the Defendant , the Jlaintiff 
bzought this Action. The Defendant pleads a ſpecial lea , 
and traverſeth the Aſſumplit modo & forma, and here-upon a ſpe⸗ 
cial Uerdict was found: viz. That H. C. Let ut ſupra, and the 
Aſsignment to the Plaintiff , and the Aſſumpſit as it 1s alledged, 
And that the Plaintiff, 10. Martii 34 Eliz. at the Defendants 
Requeſt delivered an Indenture containing the ſaid Demiſe 
to one William Jackſon , to Deliver Simul cum toto Statu, & Intereſſe 
termini prædicti, tõ the ſalD H.C-upon the Defendants agreement to 
pay to the [Plaintiff the ſaid Sum of 70.1. And that Superiade the 
ald Will. Jackſon, fo2 the Plaintiff, and by his appointment, deli⸗ 
vered and ſurrendred to the ſaid H. C. the ſaid Jndenture and De- 
mile, and the Eſtate, Intereſt, and Term of the [Plaintiff there⸗ 
in: And that the ſa1dvH. C. accepted thereof, and plucked _ 


488 Termino Mich. Triceſimo octavo & nono 


Seal of. And it was | farther found, That the Maintitt 
— — that tyete @ H. C ſhould have ſenementa prædicta, — 
ad voluntatem ſuam: and afterwards, the ſame day, N. C. made 
Aa new wed, thereof to the Plaintiff, Et fi, &c. And hereupon it 


15 hat this C erdict is found fo2 the Plaintiff : The 
ere onely is, Cihether this be a good — 5 
98 ge to ſo a 2 ac- 


to the Candle „ Firſt That bythepels 


the Jndenture of F-35 £0 Will, Jackſon, ad delibera 
— cum toto Statu, & Intereſſe ſuo tl Hen. Cavendiſh,and he — it 
uͤccoꝛdingly, It is as goon! a Surrender, as — had Sur: 
2 it L erp2eſs ons £ 2 F02, Qui per alium facit, per ſeipſum 
facit : And if he —— f had veitvered e Indenture and all his 
Intereſt in the Land, to the Leſſoꝛ, who had accepted thereof, any 
2 the De br Deller been a Ir 1 The Law 


— e, where to a Stranger, and 
Shim to do P "who oho voty it accoꝛdim ly, Secondly 
Comma ering re was not any Surrender by this 
AUhet en the Leſſee himſelf accepts of a new aſe — 
the ay not then a good Surrender? AS 37 H. 6. 15. is,and 
ſot onſideration is well perfozmed, But the Court, as to 


that, held clearly; That it is not any Surrender acco2ding to the 
Aſſumpſit: fo2 it ought to be an abſolute Surrender in Deed, and 
not a Surrender in ſuch manner; and ſuch a Surrender alſo, that 
he might have the Land in him to on of afterwards, to whom 
he would, which is not here — 1 taking ok this ſecond 
Leaſe, ener It was move this is a Surrender 
71 817 the Leſlo2 ould have the Landto uſe athis 
4 A Surrender 42 as it it had been by ex 
ender the Land. Foz, when it 
5 l have, and e ok it; It is as 
up ali his reſt. Fj of ot — 
— d 10 bath not any — to di pole there 

that purpoſe was Cited 21 H. A 7. 40 Ed. 3. 24. Dy. 251. But it 
was thereto Dbjected, That t is is not any Surrender; K Be⸗ 
cauſe it is not found, he 20 po; Le ds to the Leſſo2, That 
he was content, &c. Bir y found, That he was 
content, &c. which might 15 _ his mind, But all the 
Court Reſolv as to the fir int, T 2 it was not any Sur⸗ 
render, Foz one canno Aut due — er by woꝛds onely , to 
make any Surrender of his Leaſe, although ere but a Leaſe 
fo2 Bears, But as to the C (ry, ey all 1 clearly, That 

it was a Surrender. For, Leſſee agrees wit ; 
Leſſoꝛ, and is content, that he ae ag ain the Land; It 1s 
a good Surrender of a Leal fo; year and it was agreed 
in the Caſe of Brown and Ki ngſive] Thata Leaſe fo2 Bears may 
be determined by ſuch wo bs : But it was there doubted, CUhe- 
. — a Leade fo? Life might be 0 ermined ? And the Jury 
Ber Air t he was content ; It is thereby as good a Surren- 


keit it hav been found, That he uſed ſuch wozds. here 
for It was adjudged koz the Plain, D 


Holman 
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Halman verſus Collins. 


Mich. 37, & 38 Eliz. rot. 211. 


2 ofa Judgement given in Plimouth in an Aſſumpſit, where 
the Defendant pleaded Non Aſſumpſit, and found agaihiſt him, 
and Judgement given fo? the [Plaintiff, The firſt Error aſsigned 
ore tenus ( fi it Was not aſsigned upon the Reto2d) was, Becauſe 
the Stile or the Court is, Burgus Dominæ Reginæ Burgi de Plimouth, 
ibid. tent. in Guild-hall, coram Pohanne Philips, Majore ejuſdem Burgi, 18. 
April. 36 Eliz, and ſhews not in the Stile of the Court, by what 
authoꝛity it was holden, viz. by Pꝛeſcription, oꝛ by Charter: And 
of ſuch inferio2 Courts, their authozity to hold Pleas ought al- 
ways to be ſhewn, Otherwiſe the Courts of the Queens Bench 
cannot take Conuſance of them, 13. Ed. 4. 8. Dy. 262. 2 R. 3.9. and 
Hillar. 31 Eliz. rot. 826. betwirt Stanton and Rogers: And of that 
Opinion was the whole Court, popham abſente. A ſecond Error was 
1425 Becauſe it appeared not upon the Reco2d, that Halman 
the Oetendant came in by Attachment, o2 that he declared a- 
Jainſt him Sub cuſtodia, &c. But the Reco2d is certified onely in 
this manner,after the Stile of the Court, as betoꝛe. xc . Coll. ques 
ritur verſus Greg. Halman de placito tranſgreſſionis ſup. caſum &c. Et ſunt 
Plegii de proſequendo, oh. Doe. R. Roe. Et unde idem Willielmus queritur, 
Quod cum, &c. So he ſhews not that any Pꝛoceſs was awarded a⸗ 

ainſt the Defendant, no2 that he came in by Pꝛoceſs, noz that 
e was Sub cuſtodia of any, as is the uſual courſe in ſuch Caſes, 
and it was held to be a manifeſt Error. But it was doubted, whe- 
ther it were not helped by the Statute of Jeofayls, being after Uer- 
dict. A third Error aſSigned was, Becauſe here was a diſcontinu- 
ance after the Uerdict, and befoze the Judgement. And the Sta- 
tutes do not aid diſcontinuances after Uerdicts, but onely diſcon⸗ 
tinnances befoze Uerdicts, whereof the party might have taken 
advantage befo2e the Trial. But Gawdy and Fenner ſatd, Chat it 
was aided by the Statute,which remedies all diſcontinuances,as 
well after as befoꝛe. And divers other Errors were aſsigned foz in- 
luffictency in the Declaration; But, becauſe they held the firſt to 
be a manifeſt Error, They ſpake not to any others; but reverſed 
the Judgement, 


Longs Caſe. 


AVER Long was Endicted at Norwich, within the County 
] of the City of Norwich of the Felonious ſtealing of a 
piece of linen cloth, and was thereof arraigned, and pleaded Nor 
GLil:y, and found Guilty, and pꝛayed his Clergy, and was burnt 
in the hand: and upon info2matton to the Court, That this En- 
dicting of him was by p2actiſe, and he found guilty upon (mall e- 
vidence, he obteyned a Cerciorari to remove the whole Recoꝛd into 
the C20wn Office. hich being removed, There were divers Ex⸗ 
ceptions to the Endictment, to diſcharge the ſame, Foz it was 
moved, That it might well have been diſcharged by Exception, 
und there needednot any CU2it of Error to avoid it: and he could 
not have a T2it of Error, g the Caſe is, becauſe he was a Clerk 
convicted onely, and not _— F01 when he p2ayed his _—_ 


(5) 
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gie, which was allowed him, There never was any Judgement 
afterwards given: And of that opinion was the whole Court. 
The firſt Exception was, Becauſe the Endictment ts, Seſſio pacis 
Dominz Reginz, tent, apud Guild-hall Civitatis prædictæ, &c. and Ci- 
vitas Norwich was in the Margin: And it is not mentioned, That it 
it is a Seſsions held fo2 the County of the City of Norwich: and it 
may be, that it was a Selsions of the Peace to2 the County of 
Norfolk, then they ought not to enquire there of a Fact within the 
City. Secondly, It is not alledged,That the Guild-hall was within 
the City, Sed non allocantur: f92 it ſhall be intended to be within the 
City. And it ſhall ofneceſsity be intended to be a Seſsions of 
the Peace fo2 the City onely, becauſe Civitas Norwich Is in the ar⸗ 
nin, A ſecond Exception was, Becauſe it is alledged, Quod apud 
Norwicum, within the County of the City, he Felontouſy ſtole, xc, 
And doth not ſhew within what Pariſh, and ard of the City he 
did it, cc. And it was alledged (as the truth is) that there be 
in that City twelve Tlards, and two and thirty {Iariſhes, cc. 
Vid 7 H. 6. 35. Sed non allocatur : Foꝛ the Court takes not any Co- 
nuſance of ſuch Pariſhes, and Tlards; fo2 it is but aſurmiſe 
which they regarded not: and ſo are all the PPꝛeſidents, That the 
fact is alledged apud ſuch a City without menttoning any Pariſh, 
02 Tard. A third Exception. Becauſe the Endictment ts,Quod Felo- 
nice furatus fuit quandam peciam Panni linei cujuſdam Ant ho. Nixon prædicti, 

Dzaper, ad valenciam, &c. and doth not fay, de bonis & catallis cujuſdam 

Anthonii Nixon: ug the common fo2m of the ꝛeſidents are, and 

theretoꝛe ill: foꝛ an Endictment ought to be certain to every in⸗ 

tent, without any intendment to the contrary; And here tt may be, 

that this piece of Linen was not the goods and chattels of Ancho- 

ny Nixon, at the time of his taking of them; But by him let out, o2 

delivered, 92 pledged to another, and it ought to have been ſhewn 

whoſe bona & catalla they were, And it ought not to vary from all 

other Pꝛeſidents. And the Court held it to be a material Erceptt- 

on fo2 the reaſons afozeſaid, and fo2 that cauſe the Endictment 

was diſcharged by the whole Court, Gawdy abſence, and Reſtitutt- 

on awarded to the party, fo2 his goods ſeiſed fo2 that cauſe, 


Henry Earl of Lincoln verſus Hoskins. 
Mich. 37, and 38 Eliz. rot. 3 1. 


De upon an Obligation of 50. l. dated 16. July, 23 Eliz. condt- 
tioned,That ifhe from time to time ſhould ſerve the Cure at 
Taterſhall, and not Depart without licence, and if he ſhould make 
ſuch a leaſe ofthe Yarſonage of Kirkby,as the Earl ſhould require, 
and if he did not any Act by Reſignation,o2 #c, whereby the Leaſe 
— be vold. That then, #c. The Defendant pleads, That the 

ecto2y of Kirkby was a Benefice with Cure,whereof he was Par⸗ 
ſon, And further recites the Statute of 3 Eliz. That no Leaſe of 
any Benefice with Cure ſhould endure longer, then the Parſon 
ſhould be reſident upon his Benefice,without abſence = 80 days, 
And recites it with this clauſe therein, Tam diu (where the worde 
Are tam cito) quam ea, aut aliqua pars inde veniret, ad aliquam poſſeſlioneffl, vel 
uſum inhibirum, vel &c. Thich moꝛds by the Statute of 14 Elz. 
are repealed, and appointed to be omitted ; And further recites the 
Statute of 14 Eliz, That all Bonds, #c- made to permit Aan 
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enjoy any Leaſe, ſhall be of ſuch effect as the Leale ; and alledgeth, 

that this Bond was made foꝛ the enjoyment of that Leaſe ; And it 

was hereupon demurred. Firſt, In regard ok the milrecital ofthe 

Statute. Secondly, Becauſe it is not alledged, that he was ab- 

ſent. F02 otherwiſe, neither the Leaſe, noꝛ Bond be void, And fo2 

theſr cauſes, without any Argument, Jt was adjudged to2 the 
{aintiff, that the Plea was inlufficient, 


Peter Roos verſus Adwick, 
Paſch. 37 Eliz. rot. 499. 


Reſpaſs f02 bꝛeaking his Cloſe apud Egmanton. The Defendant 
pleaded Nor guilty, and an eſpecial Aer dict found, That William 
Normington tas ſeiſed of that land in Fee, and Let it to one Nicho- 
las Adwick, and his Alsignes, during his life, and the lives of 
William und Thomas Adwicke, his ſons, and afterwards Let it to be- 
ter Roos fo2 years, to whom Nich. Adwick attoꝛned. And afterward 
Nicholas Adwick the Father Let it William his ſon ( now Defendant) 
at will, and dyed, leaving William and Thomas his ſons. And the 
ſatd William being in poſſeſsion, at the time of the death of Nicho- 
las his Father, Perer Roos entered, and the Defendant ouſted him, 
Et ſi ſuper totam materiam, &c. The (ole Queſtion was, TUhether a 
Leaſe to one fo2 his own life, and the lives of two others, be a 
longer and larger eſtate, then fo2 his own lite — Johnſon fo the 
Plaintiffheld, That it was not: F02 in as much as it is limited 
unto him fo2 his own life, it is the greateſt eſtate of Free hold, 
and the limitation fo2 the lives of others is vain and void; Foz 
a man cannot have a greater and a larger eſtate in him at one any 
the ſame time. But againſt that it was argued fo2 the Defen- 
dant, That it was a good limitation unto him 2 the thꝛee lives, 
and he had them all in him to Alsign; and nan he can⸗ 
not have benefit in his own pexſon ot oye then his own life,yet he 
ath the reſidue of the other lives to Alsign over. Anda man may 
e a greater 02 a leſſer eſtate in him all at one time where the 
is ſubſequent, as an Eſtate fo2 life, Remainder fo? years ; 
which although in his own perſon he cannot have benefit thereof, 
pet he may aſsign it, 02 deviſe it, as 40 Ed. 3. 02 to fo2feit it, as 19. 
Ed. 3. Tit. Covenant. And he might ſave it in a Quid Juris clamar, as 
20 Ed. 3. Quid Juris clamat 1S, And if it had been limited unto htm 
fo2 his own life, Remander per auter vie, It had been good, by a grant 
over:S90 if a Reverſion be granted unto him perauter vie it had been 
good, and ſo it is where it 1s all by one limitation, he may there- 
of have benefit by alsigning it over, oꝛ to charge it with a Rent, oz 
to Let it fo2 years, which is good as long as any of the ceſty que 
vies be living. And fo2 erp2eſs authoꝛity herein, were cited,s Ed. 3. 
402. 31 Eliz- Dierſleys and Nevels Caſe, and 32 Eliz. Vuedals 5 
wherein it was held, but not adjudged, that it wasa good Leale 
fo2 the thꝛee lives, and not fo2 the life of the Leflee onely. C 
common experience alſo in Leaſes of Biſhops, and of Tenants in 
Tail ig to be granted to one fo2 his own life, and the lives of two 
or his ſons. And it hath been allowed always to be good, as lon 
as any of them be alive:and they are made in this maner, Becau 
a Leaſe fo2 lite Remainder over cannot be good. And he would 
not take it in Joynture with. any other, fo2 then the other — 
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pꝛejudice him in part, and he could not ſurrender, no2 change it at 
his pleaſure. And of this opinion were Gawdy and Fenner, Juſti⸗ 
ces, F02 otherwiſe, he ſhould not take ſo much as was limited un⸗ 
to him. And there is not any inconvenience herein: But all the 
eſtates may well and together in him. And Fenner ſatd, That he 
was of Counſel with M. Southcote tn the Common Bench, where 
the Biſhop ol London made ſuch a Leaſe to one fo2 his own life,+ of 
two others, and it was agreed to be good fo2 all, Tlherefoze 
They ( abſentibus aliis Juſticiarus ) gave Judgement fo2 the Defend: 
ant, Note; Pepham was there at the time of the Argument, but roſe before 
the end thereof, but ſeemed to agree in opinion with them, although he deliver- 
ed it not openly : Wherefore it was adjudged Ur /#pra, but no Judgement was 
entered, becauſe the Parties compounded. 5 Co. 13. 


Wyld verſus Cookman, 


A fo2 theſe woꝛds, Thou waſt forſworn in the Leet, innuendo a 
Leet holden in ſuch a Mannoꝛ, ſuch a day, cc. The Defendant 
pleads, That the ]Ilaintiff the ſame day with others were ſwoꝛn 
befoze the Steward, to pꝛeſent, cc. And they pꝛeſented, that ſuch 
a Ditch was not ſcoured, ad nocumentum,&c.which was falle, and ſg 
Juſtifies ; And it was thereupon demurred: And now moved, That 
this was not any lea, becaule it is not ſaid, That they knew it 
of thetr P2oper notice to be falſe: otherwiſe it is not Perjury, fo2 
they make their ꝛeſentment upon evidence, which if they believe, 
and p2eſent falfly accoꝛdingly, it is not any er jury. Gawdy and 
Fenner; It is pꝛoperly, and commonly intended, That they ſhout 
p2eſent fault upIn their own knowledge. And, if they pꝛeſented 
upon evidence, the Plaintiff ought to ſhew it by Replication, 
Popham, But a man may not juſtifie by Intendment, but it ought 
to be pꝛeciſely allevged. Gawdy ; There is another incurable 
fault therein. Foꝛ it is not alledged. That the Ditch was within 
the Leet, and if it be not, the P2eſentment thereof is out of their 
char ge, and it is not any ]erjury, TUhich was agreed by all the 
Juſtices; Therefore it was adjudged fo2 the Plaintiff, Clinch de⸗ 
manded whether an Action lay fo2 theſe wo2ds:And all the Juſtices 
held, That it did. 


Freeſton verſas Crouch, 
Hill, 38 Eliz, rot. 711. 


Px ofa Judgement in the Common Bench: Fo? that Trel⸗ 
paſs was there bꝛought, and the Defendant pleaved at large, 
That the place where, is two acres, cc. and abuttals it, and jultt- 
lies as in his Free-hold, The Plaintiff by his Replication made a 
new Aſlignment, That the place where, is two acres, and abuttalls 
them otherwiſe then in the Barr. The Defendant Rejoins, 
That the two acres mentioned in the Barr, and in the Replicati- 
on are all one, c. And thereupon the Plaintiſf demurred, and ad- 
Judged there, That the Rejoinder was ill, and adjudged fo2 the 
Plaintiff; And thereupon Error brought, and alsigned in the very 
point and matter of Law, becauſe it might be true, That what 
ne —— ſhews in his Keplication and Abuttalls, and what 
the Octendant hath pleaded in Barr may be all one. Foz the may 
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may abut it upon the one ſide, and the other upon the other 
part, and both be true: And then there is not any reaſon, but he 
may plead it, and ſo is 2 H. 6. 21. 33 H. 6. 14. And (0 it was adjudg- 
ed 20 H.. rot. 440 · betwirt Tylney and Spelman Set jeant. TU heretoꝛe 
cc. But Popbam, Clynch, and Fenner, Juſtices, held the contrary, 
Fo2 when the Plaintiff replies, and makes anew Aſsignment, 
and ſaith, That it is alias quam in barra,Then he waves that, whereto 
the Defendant hath pleaded: ſo as it in truth it be the ſame thing, 
he never can take advantage thereof, but is eſtopped to give evi- 
dence in that, which the Dekendant hath pleaded, and therekoze ta 
that place newly alsigned the Dekendant ſhould have pleaded in 
Barr thereto, oꝛ ought to have pleaded Not guilty, and (0 are 14 H. 
$. . and 27 H. 8. 7. But Gawdy e contra. And he held the Law to be 
with 21 H. 6. 21. F02 it is not reaſon, It they be all one place, 
but that he ought to plead it, and not to ſtand upon an Eſtoppel, 
and = it upon evidence to a Jury, But notwithſtanding, fo2 as 
much as the other Juſtices were of the contrary Opinion, he af 
ſented with them, That the Judgement ſhould be affirmed. 


Beckford verſus Parnecott. 
Trin. 37 Eliz. rot. 632, vel 613. 


Jecione firmæ: Upon a ſpecial Uerdict, The Caſe was. That one 

Richard Parſons wag ſeiſed of divers lands in Aldworth, and had 
iſſue four Daughters, viz. Barbara, Joan, Frances, and Mary, and 27 
Eliz. made his CTU in TU2iting, and thereby deviſed all his lands 
in Aldworth t Barbara & Joan his Daughters, and made them his 
Executrices, and after in 33 Eliz.purchaſed other lands inAldworth 
(which are the lands in queſtion and after one JS came to the De⸗ 
viſo2, and deſired that he would ſell unto him thoſe lands, which he 
lately purchaſed. And he ſatd, No, they ſhall go with my other lands in 
Aldworthto my Executrices. Afterwards in 34 Eliz. he being ſick, the 
Will was read unto him, and he laid nothing thereto: But then 
gave divers Legaciesof Goods to others, and cauſed them to be 
witten and annexed in a Codicil thereto, and died. 9 
thoſe lands newly purchaſed ſhall paſs to the Executrices by 
Mill, was the Queſtion: viz. TUhether by thoſe woꝛds uſed to a 
ſtranger, 02 the annering of the Codicil to the Mill, being onely 
concerning Goods, be as a new publication ot his Mill to make 
thoſe Lands to pals, #c. Firſt, It was agreed by the Counſel on 
both ſides, and by the Juſtices, That if the Deviſo? after the pur- 
chaſe of that Land had made a new Publication of his TUill, and 
ſhewed his intent, That thoſe Lands ſhould paſs; Jt had been 
a good deviſe of them: Foꝛ the woꝛds in the Till are All his Lands 
in Aldworth, Which are apt enough, and ſuffictent to carry them, 
and he could not have added moze apt woꝛds thereto. But after- 
wards, all the Juſtices (Gawdy abſence) held, That it is a new Pub⸗ 
lication of his TUill, and ſufficient by the wo2ds to J. S. Fo2 that 
ſhews his intent ſufficiently, and the Til wat hath nale ſuffi- 
cient, And Fenner held,That the annering of the Codictl thereto, 
is anew Publication as to it: Fo2 therein he affirmed, That it 
ſhould be his TUtll at that time. But the other Juſtices doubted 
thereof, becauſe he doth not ſhew thereby any intent, Thats 0 
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Will ſhould be fo2 his purchaſed Land: Non, that he then re⸗ 
membꝛed them. But, fo2 the reaſons beto2e, It was adjudged 7o2 
the Plaintiff, That thoſe Lands well paſled by the CTA lll. 


Aſcue verſus Hollingworth. 
Ante Mich. 37. Pl. 14. & Hill. 38. Pl. 8. & Hill. 39. Pl. 16. 


He Caſe was now moved again to be ſuch, H. Aſcue, W. Aſcue, 
and John Fitz- williams were bound to Hollingworth in 4ool. by ſuch 
woꝛds, Obligamus nos ad Solutionem prædictam, & ſi defecerimus de Soluti- 
one prædicta, tunc currat ſuper nos, & quemlibet noſtri pœna Statuti Stapul. &c. 
Hollingworth thereupon bꝛought Debt againſt H. A onely, who de⸗ 
manded Oyer thereof, and it was entered in hac verba, &c. The 
Defendant pleaded, That it was intended to be onely a Statute; 
And, becauſe it was not Sealed in ſuch maner as it ought to be, 
with a Seal of two parts, Jt was a void Statute, whereupon he 
demanded Judgement, whether he ſhould Sue it as an Obligati⸗ 
on: And it was thereupon demurred, and adjudged againſt the 
Defendant in the Common Bench, and Error thereof bought, 
and two Errors onely aſsigned. Firſt, That it being void as a 
Statute, Jt is not any Obligation, and ſo an Action of Debt lies 
not upon it. Secondly, Ik it be an Obligation, it is jointly enter- 
ed by three and therefo2e he cannot Sue the one without the 
others. odfrey e contra, F02 the firſt Error, although it be void as a 
Statute, yet it is a good Obligation, fo2 there vv woꝛds therein 
Obligatozy : And every Statute is delivered to the party; As 20 
Ed. 3. Accompt. 79. is. And an Envictment, which findes a thing 
as Felony, which is not ſo, is void fo2 the Felony ; but is a 
ood Endictment fo2 the Creſpaſs, as 6 H. 7. and 18 Ed. 4. ate. 
econdly, Although thꝛee be named in the Deed, pet it appears 
not that they all enlealed it: Therefoze the Action bꝛaught againſt 
one of them is well enough; and fo is 28 H. 6. 3. Gawdy, It 18 
good, as an Obligation, becauſe it never was any Statute. As 
to the ſecond Error, he held the Judgement to be Erroneous fo2 
that Cauſe. Fo2 the woꝛds of the Obligation are joynt: and, be- 
ing a Joynt Bond, The one ſhall not be Sued without the other. 
And although the party admit thereof : yet the Obligation being 
entered upon Reco2d, ſo as it appears unto us, that the Action 
is miſconceived, we ought to abate it, and ſo is 14 Eliz. Dy. 310. 
Fenner; It cannot be an Obligation: Fo2 a Deed ought to be ac- 
coꝛding to the Intent of the parties: And here it was never in- 
tended by the parties to have it delivered as an Obligation, but 
was acknowledged as a Statute: & that appears by the Mapoꝛs 
— put thereto, and the woꝛds therein. And here is not any al- 
legation of the delivery thereof. And although in Debt upon a 
Bond, the delivery thereot need not be p2eciſely alleged, koꝛ it 
ſhall be intended: pet being here alledged to be acknowledged as 
a Statute (which needs not any delivery) There ought an ex⸗ 
pzeſs delivery be alledged thereof, in Debt bzought thereupon as 
upon an Obligation (if1t be to be taken as an Obligation) Other⸗ 
wiſe it never thall be ſo intended. And to the ſecond Error he con- 
ceived it to be an Error apparant fo2 the reaſon befo2e alledged. 
Popham, Debt tes upon a Statute, as upon a Reco2D , 02 as upon 
an Obligation, although it never were delivered. Foz it 2 — 
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Reco2d, that it was delivered, And the party is eſtopped to ſay 
the contrary : But here Jt is a votd Statute, ſo it is not any 
Reco2d to eſtop him. And therefo2e it is good, if it hath not any de⸗ 
ſibery. But the Detendant might well have pleaded Nient ſon fait, 
> given this matter in Evidence: But he hath implicity admitted 
thereof by his Barr, That it was a Delivery, and therefoze he 
hath now paſſed it. As to the ſecond Error, Jt appears not whe- 
ther the other two did enſeal it, oꝛ not: —1 whether they be now 
living, 02 not: otherwiſe the Action is well matntainable againſt 
the one onely, which ought to be ſhewn on the other part: And pri- 
ma facie, Jt may be good againſt the one. Clynch abſence, adjournatur, 
Afterwards,Hill.3 9 Eliz it was moved again, and reſolved, notwith⸗ 
— theſe Exceptions, That the Judgement ſhould be after 
affirmed, 


Eaſon verſus Newman. 
Hill. 37 Eliz. rot. 460. 


42 upon the Caſe Sur Trover: A ſpecial Uerdict was faund; 
That one Pepper was poſſeſſed of thoſe — and the Deken⸗ 
dant found them, and Pepper made the 10 aintiff his Executoꝛ, 
and that the Defendant,knowing them to appertain to the Þlain- 
tiff, denyed to deli ver them untohim upon his requeſt. And whe⸗ 
k er,That were a converſion without any other Act done, was the 
ueſtion. And all the Juſtices, Popham abſente. held, That it was 
a Converſion by the Sole Denial, But being afterwards mo⸗ 
ved again, Popham held it to be no Converſion : But it was cited 
at the Barr, That, 23. Elz. in this Court, It was ruled to the 
contrary;Ec adjournacur. 


Kirton verſus V Villiams, and three others, 


Trin. 3$Eliz, rot. 623, 


18 an Appeal of Mayhem, Thꝛee appeared: the one of them pleads, 
Nul tiel in rerum natura, ds the fourth named, & Quoad the Felony, 
Not Guilty. The other pleaded Miſnoſmer, and to the Felony, Not 
Guilcy. The third pleaded Not Guilty. To the Pleas of the two 
firſt the Plaintiff Demurred, Foz Tanfield moved, That it was 
not any lea to plead in Abatement, and alſo Not Guilty, in any 
Cale,but where the life is in Jeopardy,which ts allowed infavorem 
vitr. But here this Action is but in nature of Treſpaſs. And of 
that Opinion was the whole Court. Foz Popbam and Fenner 
laid, 7Uhen one pleads in Abatement, and alſo in Barr of the 
Action, The Plea in Barr waves the Plea in Abatement of 
the TUunt,unleſs it be where the life is in Jeopardy, in Caſe of 


Felony, and that is in favorem vice. Afterwards the Court award- 
ed, That the Pleas in Abatement were ouſted, and the Pleas of 
Not Guilty ſhould onely ſtand, 


Kelſack 


(14) 
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(16) 


nnr 


Kelſack verſas Nicholſon. 


Ante Trin. 38. Placito 8. 


1 * Caſe was now moved again fo2 the Plaintiff, That the 
Action ay, Foꝛ although an Executoꝛ may give a thing in 
poſſeſsion, and it ſhall bind his companion, as 28 H. 8.23. jg, gy 
may releaſe a Debt, which alſo is good againſt his companion, ſur⸗ 
viving htm; fo2 they are things erecuted, and nothing remains 
to his companion: yet here, notwithſtanding the Delivery of this 
Bond, the Debt, which is a thing in Action, remains, and by 
conſequence he ſhall have remedy fo2 the Deed, 1 as this 
Caſe is; fo2 that the Deed was not delivered to the Debto2, and 
ſo might have been a Releaſe unto him of the Debt, but to a 
ſtranger. And it is as if Tenant in Tail ſhould give the Deedof 
Intail, ind dye, yet the Jflue, having right to the Land,ſhall have 
a Detinue fo2 the Oeed. Gawdy, The Caſes be not alike : Fog a 
Tcuant in Tail cannot give the Land it ſelf from his Jflue, no 
moꝛe can he give the Deed of Jntatl. But if Tenant in Fee-fimple 
gives the Charters of his Land, and dyes, lo as it deſcends to 
his Heir, yet he hath notany remedy fo2 the Charters, So here, 
in regard the Executoꝛ might have releaſed the Debt; So may 
give, and diſpoſe of the Inſtrument of the Debt. And if there be 


two Leſſees by Jndenture, aud the one gives the Jndenture to a 


ſtranger, the Term ſhall ſurvive to his companion; Fo2 nothing 
of the Term paſſed by the gift of the Indenture: yet his compa- 
nion hath not any remedy fo2 the Jnderiture. So here, Kc. 
Caherefoze,&c.And of that opinion were Popbam, and Clinch : But 
Fenner e contra. F02 in ds much as the Debt remains to the ſurvi- 
ving Executoꝛ, ſo the deed ſhall remain, and appertain unto him: 
ol — &e. Put notwithſtanding, It was adzudged foz the 
ndant. 


Johnes ver ſus Davers. 


1 Plaintiff,being Regiſter to the Biſhop of Gloceſter, bzought 
an Action upon the Caſe, and declares, That the Defendant 
Dixit & propalavit hæc Latina verba in præſentia diverſorum, qui intellexerunt 
Romanam Linguam, viz. Inimicus —— Plaintiff innuendo) is an Extor- 
tioner, and Divers others ſlanderous wozds, which were clearly 
Actionable. And the Defendant pleaded a vicious Barr, and It 
was thereupon demurred, But now Snag fo2 the Defendant mo- 
ved, That, upon this Declaration, the Plaintiff ought not to re- 
cover; Firſt, it is ſuppoſed, Chat the Dekendant ſpake ſlanderous 
woꝛds in Latine, in præſentia diverſorum, who underſtood Linguam Ro- 
manam, which well may be; fo2 Lingua Romana, at this day, intends 
the Italian Tongue, c not the Latine Tongue. And then, ik the woꝛds 
were ſpoken in the pꝛeſence of thoſe, who underſtood not that 
Tongue, the Action clearly 1s ngt maintainable : Fo2 it was 
not flanderous, where none underſtood it. And therefo2e it was 
adjudged in the Erchequer, where one ſpake divers flanderous 
wo2ds in the Welch Tongue, the Action lay not, without aver- 
ing them to be ſpoken in the pꝛelence of thoſe, who underſtood the 
Welch Congue. And of that Opinion was the whole Court, That 


ik it might be intended, That the Latine and Romane Tongues 


diftered 


— 
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differed (as at this time it ſeemeth they differ: Fo2 the Romane 
ongue nom uſed may be intended the Icalian Tongue ) Then 
the Action lies not. Secondly, He doth not ſay , That the Plain: 
was an Exto2 tioner. But he fatth inimicus mevs, which cannot 
be intended of the Plaintiff,moze then ofany other. And althou 
the Plaintiff alledgeth, that he ſpake them ( innuendo the Plaint 
it is not material, fo2 it did not ſo appear to them, who heard it. 
But 1f it had been averred, That at p ſame time he was the Plain⸗ 
tiffs enemy: And that the Defendant had not any other enemy, 
there peradventure it would have been otherwiſe. And the who 
Court were clearly of that CO And Popham cited Sir John 
Bourns Caſe to be adjudged, That where three were ſwozn in Evi- 
dence acainſt him, and he kald, One of you is perjured, and the one 
of them wings an Action fo2 theſe wozds, and afledgeth that the 
ett pake thoſe wo2Ds (innuendo of the Plaintiff ) And av- 
judged, That the Action lay not. Therefore, fo2 the laſt Erceptt- 
on, Tt was adjudged againſt the Plaintiff, Mich. 43, & 44- 


Pl. 46- 
Harecourt verſus Biſhop, 


Rror of a Judgement in the Common Bench in an Aſſumpſit. 

The Erro2 alsigned was, Becauſe the Judgement was 

entered, Quod Querens recuperet 100.1. per Juratores aſſeſſ & 3. l pro 
miſis, per Jurat. hic de Incremento ad judicat. Oo It is per Jutat. where 
it ought to be per Curiam, and thereby a Miſpziſion, and Erro. 
But it was pꝛayed, That it might be amended : Fo2 it is but 
a Miſpꝛiſion of the Clerk in his Entry; And therefoze is well 
amendable by the Statute of 8 Hs. cap.12. But the Court hed, 
That Jt was not amendable: Foz it is the Default of the 
Court in the Judgement, which never is amendable. Foz if it 
had been omitted, by whom they were Aſſeſſed, Jt had been 
clearly fl: And ſo it is when it is entered to be Aſſeſſed by 
a maong perſon, It is not amendable : No moze, then where 
an Entry is, Ideo capiatur, UUhere it ſhould be, In miſericordia ,which 
is meerly the Default of the Clerk, who entered the Judgement. 
CUherefoze it was Reverſed, 


Bacon verſus Hill. 
Trin. 37 Eliz, rot. 382. 


Reſpaſs. A pon a Special Aer dict, it was found, Chat one Jeffrey 
Hill was ſeiſed of thee Tenements, viz. Rawlings, Rivets, and 


(17) 


(18) 


Downings, and had Iſſue thre Song, viz. John, Richard, and Robert; 


And by his TU in wꝛiting Deviſed all thoſe Tenements to his 
if de her Life; And after her deceaſe, That his Tene⸗ 
ment called Rawlings ſhould be to Jobn his Son: And his 
enement called Rivers ſhould be to Rich. his Son: And his 
enement called Downings (being the Land in Dueſtion ) to 
Robert his Son. And further Deviſed, That if one, oz two 
of his Sons dyed: That then his Part, o2 Parts, re 
hoe 

ng, 


main to the Survtvo2s. And further. Deviled (hav 
Daughters) to every of them 10. |. ro be payd out of his 


every of his Sons, as ſoon as they ſhall enter their parts, after the death 
DD Ste of 
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of their Mother, as aforeſaid. And in the end of the Mill. puts this 
Clauſe: Provided always, if it fortune any of my ſaid. Sons to marry, and 
have Iſſue, and to dye, before he enters his Part: then ] will, that his Part 
ſnall remain to his Heir of his Body, and not to remain to his other Brothers, 
as aforeſaid. And they further found, That the Deviſoꝛ died ; Any 
afterward his Feme died; And every of the Sons entered into 
theilt Parts, And after, Robert had Illue, the Oefendant, and 
died. And John, the Eldeſt Son, had Iſſue, a Daughter, mar⸗ 
ried to Bacon the JAlaintiff : And, TUhether the Son of Robert 
ſhall have this Land, as Heir in Tall, 02 Heir in Fee-fimple : 
Foz that his Fathers Deviſe was, paying: 10. l. which being a 
conſideration, gives unto him a Fee, oz, at leaſtwiſe, a Fee. Tail: 
As Tanfield argued fo2 the Defendant. And all the Court re- 
ſolved, That Robert ſhould not have a Fee-ſimple. Fo2 although 
It is Deviſed, That every one ſhould pay a Conſideration, n. 
10. 1.Bet it being further limited; That, atter the death of every 
of them, It chould remain over: That ſhews his intent, That 
be ſhould have it fo2 his Life only,notwithſtanding that Limitati⸗ 
on of the payment. But Gawdy held, That he ſhould have an 
Eſtate-Tail by this Deviſe: Foꝛ when he willed, That his Jſſue 
Gould have it, although the Father did not enter his Dart; a for- 
tiori he intended. That his 4\fſue ſhould have it by Deſcent, when 
he entered his Part. and died, having Jfſue, But Popham, Clinch, 
and Fenner, e contra. F02 un Intention walt never be taken to be 
againſt the exp2eſs Letterot a Tull: And here, by the Pꝛemiſes, 
It is not limited but fo2 Life, and the laſt Clauſe doth not limit 
an Eſlate⸗Tail, but where he had Iſſue ano dyed befoꝛe he en: 
tered his Part. So it is limited upon a Condition, which is not 
perfoꝛmed. TUherefo2e, &c. And Popham ſaid, it might be intend⸗ 
ed, That he limited it in this maner, Becauſe it the Father had 
Dyed betoze he had entered, and taken the p2ofits, That he might 
by luch means have pꝛovided fo2 his Iſſue, and That then his 
Iſſue ould have it: Dtherwiſe,not.Tiherefo2e It was adjudged 
f02 the Plaintiff. 


Eaſt verſus Harding, 
Hill, 37 Eliz, rot. 995, 


| os firmz. An Eſpecial Uerdict was found, That Sir 
Henry Lea was Seiſed in Fee of the Mannoz of Quarender, in 
the County of Bucks; TUhereof the Land, &c. was Parcel, &c. 
and Copy-hold Land, and Oemiſable in Fee, &c. And that Sir 
Henry Lea granted it by Copy to the Defendant : And further 
found, That the ſaid Sir Henry Lea Jnfeoffed one Keen of the ſaid 
Land, who Let it fo2 twenty one years to the Plaintiff : And at- 
terwards, viz. 32 Eliz the Defendant cut down two Elms, be 
ing Timber, to repair his houſe : And that he Let the Land fo2 
three years by Parol onelp, to begin the next Michaelmas : And 
that the Leſlee dyed befoze Michaelmas : And that afterwards 
the Leflee of the Plaintiffentered, and the Defendant re-entred, 
and ouſted him: And that, upon the Tueſday befoze the Uerdict 
found, He Had beſfowed one of the Elms fo2 Repairing, and 
that the other remained ready ad Reparationem faciendam, and, &c 
And upon all this matter ſhewn, &c. More fo? the Plaintiff 1 12 


19) 
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there is Tlaſte committed, which of it ſelt is a Foꝛteiture in Law, 
as 9 H. 4. 18. And although it be found, That by the Cuſtome he 
might cut down fo2 Reparations,yet he ought in convenient time 
imploy it: Otherwiſe, it is a Fozteiture, And it is found, That 
they were cut down in 32 Eliz. and not imployed until 37 Elz. af- 
ter this Action bzought, and the one of them not yet imployed: 
So f02 that it is foꝛfeited. Secondly, The Leaſe here made is a 
Forfeiture. F02,by making that Leaſe, he took upon him to make 
a greater Eſtate, then he had any authozity to do. And although 
it were by Parol onely, pet all is one, and the making of the 
Leaſe, and Entry ofthe Leſſee, is a Diſſeiſin: which is the reaſon, 
That it is a Fo2teiture in it (elf, Pudſey,fo2 the Defendant, moved; 
That there was not any Fozfeiture : And, if there were, yet the 
Lo2d cannot take any advantage thereof, befo2e it be pꝛeſented by 
the Homage. But all the Court againſt it: Foz the Preſent⸗ 
ment is not of neceſsity, but fo2 the Lo2ds better inſtruction of 
his Title, and he may, if he will, take advantage of it befo2e 
the }P2eſentment. And all the Juſtices held, That the making 
ofthis Leaſe fo2 years is a Foxfeiture in it ſelt, when there is not 
any Cuſtome to TUarrant it: Fo2 he hath no Authozity by the 
Law to make ſuch an Eſtate, And although this is a Leaſe to 
begin ata future Day, and the Leſſee hath not entered „pet it is a 
Forfeiture pꝛeſently; fo2 it is a good Leaſe between the Parties. 
Secondly, As to the cutting down the Trees, they were not ail 
agreed, whether it were a Fozfeiture, in regard it was found, 
That they were neceſſary tor Reparations, and that he cut them 
fo2 that purpoſe. Gawdy, and tenner held, That it was not any Foz. 
feiture, F92 it is found, that he imployed one; and it is well 
enough in reſpect of the time: Fo2 it may be they were not ſufft- 
ciently ſeaſoned befoꝛe. And it is found, they were cut down fo2 
that purpoſe, and are not otherwiſe imployed: TUherefo2c it can⸗ 
not be any Foꝛteiture. And Fenner ſatd, Although that Tree, which 
is not impioped, is mo2e then was ſuſfictent to repair the Houle: 
Pet, ſeeing that he cut it down fo2 that purpoſe, and peradventure 
did not know what would ſerve fo2 that purpoſe, It is not any 
Foꝛfeiture, fo2 it was adjudged in this Court, where one cut 
down wood to make Hedges, and uſed the greater part thereof in 
Hedging; yet fo2 the reſt, which was cut down fo2 that purpoſe, 
no Tithes thould be payd. But it was then moved, admitting 
there were a Foꝛkeitüre; TUhether the Leſſee fo2 years of 
the Feoffee ſhall take advantage thereof. Fo2 it was 
agreed by all the Juſtices, That the Feoffee himſelt, if he had 
not made that Leaſe, might have taken advantage of the Foziet- 
ture: F02 he is Dominus of that Copy-hold. But, TUhether his 
Leſſee might enter, Gawdy, and Fenner doubted, But they agreed, 
that Leflee fo; years of a Mannoz may take advantage of 
the foꝛteiture of a Copy-hold. But Popham, and Clinch held clear- 
ly, That Leffee fo2 years of the Feoffee might well take advan- 
tage of that Foxfeiture.F02 the Copy holde r, as to the Foxfeiture 
of his Eſtate, remains in all degrees as befoze the Severance 
thereof fromithe Mannoꝛ. Cherefoze, &c. Et ad journatur. 


Chat, in this Caſe, ene was foxfeited. Firſt, Becauſe 


DS c 2 Brown 
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Brown verſus Michel. 


Trin, 37 Eliz. rot. 661. 


L Rror of a Judgement in the Common Bench, fs2 theſe wozds, 
Er. — — the Plaintiff ) hath delivered untruths — 
his Oath, in his anſwer to the Bill of ]-S. in the Chancery. And there the 
Alaintiff recovered. And the Erroz now Aſsigned was, That 
e woꝛds were not Actionable, And all the Court ( abſente Gay 
dy) agreed, That the woꝛvos were not Actionable, Foz a mart 
doth not ſmear all things in his Anſwer to be true: But onely 
thoſe,which are ol his own knowledge, e foꝛthe others,That he be: 
lieves them to be true. And it maß peradventure be untrue in 
ſome matter of Circumſtance, and notlin matter ok Subſtance, 
which is not material, noꝛ is any Per jury, oꝛ Offence, and ſo no 
Action lies. And the Judgement was reverſed. And it was ſain 
at the Barr, That the Judgement in the Tommon Bench was 
entered by the Plaintiſt againſt the direction of that Court. 


Auſtyn verſus Twyne, 


Trin, 37 Eliz, rot, 348, 


E Jectione Firmæ. Upon a ſpecial Uerdict, it was found, That one 
Henry Dean, being Patron of two Churches, viz. the Church 
of Dean, and the Church of Aſh, being within a mile together: 
And the one of the value of ten pounds, and the other of the value 
ok eight pounds, and mo2e; The Ordinary, by the aſſent of the Pa⸗ 
tron, united, and conſolidated the fame Churches, And the ſame 
Day the Patron confirmed that Union, c afterwards the Queen, 
reciting that Union, ratiſies, and confirms it by her Letters Pa⸗ 
tents : And, TUhether it were a good Union: was the Queſtion, 
It was agreed by the Councel on both ſides, That this Union 
reſted at the Common Law, and it is out of the Statute of 
37 H. S. cap. 21. Becauſe the Churches are above the value of cight 
pounds mentioned in that Statute, Atkinſon, fo2 the JIlainttff, mo: 
ved, That it was not a good Unton; Fo? it ought to be 
by a Pꝛetedent Licence from the Queen: and a Subſeguent Con⸗ 
firmation will not ſerve; Foz ſhe ought to be the firſt Agent in 


the making an Union; ©, atleaſt wiſe, give the Pꝛecedent Aﬀent 


thereto, as 50 Ed. 3. 20.21 Ed. 3.6. And 19 Ed. 3. Gard. 18. Foſter e contra, 
The O:dinarpis the p2incipal Acto2 in the Union, and, if he 
doeth it with the conſent of the Patron, and Queen,be that Sub- 
lequent, 02 Pꝛecedent, it ſufficeth. vid. 40 Ed. 3. 28. 6H. 7.14 11 
H. 7.6. 9H.6. 22. Gawdy, Clinch, aid Fenner were of the ſame Dpt- 
nton, That this Union was good,and the Confirmation is well 
enough fo2 the time, Popham, Jagree, That ſuch an Union, 
inade at the Common Law, was good, and it was not material, 
whether the Queens Aſſent be Pꝛecedent, oz Subſequent, But 
J conceive, That it is not good at this day: Fo2 by the Statute of 
37 H. 8. there cannot be any Union made of any Church exceed⸗ 
ing the value of eight pounds. Fog, although the Statute is in 
- = Affirmative ; That the Oꝛdinary may make an Anion, where 
the Church is under the value of eight pounds: Pet therein is a 
Negative implied, That he ſhall not make ſuch an Union, * 
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Church is above the value of eight pounds. Foz, by the 

C6 mmon Law, the D2dinary of Hhimielf might have made an 
Anion of thoſe Churches, which were poo2, and the one not ha- 
ving ſufficient to maintain a Miniſter, by the conſent of the Pa⸗ 
tron, without any confirmation from the King. But what ſhould 
be ſaid to be a pooꝛ Church, was the Doubt, And this Statute of 
37 H. S. hath put it in certain, viz where it is not above the value 
of eight pounds, and that ſuch an Union ſhall be good without the 
Kings Confirmation. Fog, at the Common Law, the Ozdinary 
could not have made an Union, unleſs where the Church was 
pooz. And the Statute herein alſo hath an Implied Negative ; 
That there never ſhall ne an Amon, where the one (ufticeth to 
maintain a Miniſter, which the Law atcompts to be eight 
pounds, Foz there is a Proviſo in the Act, That, tf the people of 
any Church will increaſe the value to eight pounds, That the 
Union ſhall be void; which ſhews the intent of the Statute to a- 
void accumulation and to reſtrain the authority in Uniting of Be- 
nefices, which they had by the Common Law. Gawdy, and Fenner 
e contra; F02 the Statute 37 H. 8. is onely in the Affirmative, and 
not with a Negative: And then it never takes away the Com⸗ 
mon Law, as appears 33 H. 8. 50. and 4 and 5. Ph. and Vary, 135. 
And at the Common Law the ©2dinary, by conſent of the Pa⸗ 
tron, without the Kings Confirmation, might have made an Tint- 
on ok Churches, which were pooz; But not of Churches, which 
had ſufficient to ſerve the Cure, each of them by its ſelf, without 
the Kings Confirmation: But, by the conſent of the King, Pa⸗ 
tcon,and D2dinary,an Anion may be of any Churches of whatſo- 
ever value it be. And this authozity is not taken away by the 
Statute, n02 reſtrayned, but limited of what an Anton may be 
made without the King. TUherefo2e, &c. Popham, TTIe are to hear 
the Civilians, where an Union may be made at the Canon 
Law, Ann afterwards Docto2 Steward fo2 the Defendant, and 
Doctoꝛ Crompron f02 the 1 laintiff wers heard in Court. And it 
was agreed by both, That by the Canon Law the ©2dinary, 
with the Patrons afſent,might have made an Anion of two Chur- 
ches, although either of them were woꝛth one hundꝛed pounds per 
annum, and {Uffictent to maintain a Piniſter of its ſelf, and this 
by the expreſs Text of the Canon Law. Foz an Anion may be 
made f92 divers Cauſes, viz. overty of the people, oꝛ Pautity 
of the 1Iariſhioners, oz the like. And fuch an Union might 
have been made without the ]Iopes Confirmation-And if an Uni- 
on might have been unlawfully made. Pet Steward ſatd,That,being 
afterwards confirmed by the Pope. It was fo2 ever good, and valid. 
And ſuch authozity as the Pope had, the Queen now hath by the 
Statutes, And Crompton denied not, but that ſuch Anions might 
be made, of what value ſoever the Churches were: But he ſaid, 
That, in this Caſe, the Union was made upon a ſuppoſed, and 
pretended Poverty, which appears to be falſe, and ſo the O2zdinarp 
ecelved, Quia ex falſitate, wheref02e it is void. But the Court 
laid. That they were not to Diſpute of the Ualidity of the Anion. 
FN that comes in Queſtion in the Spiritual Court, But, fox: 


almuch as an Anton in ſuch Caſe might be made at the Common 
Lam It is not reſtrained by the Statute. TWherefo2e, by the 
aſſent of Popham, It was adjudgep fo2 the Defendant, T 

was a good Anion. 


hat it 
Baptiſt 


_—_ 


— 
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(24) 


Baptiſt verſus Michelbourn, 
Paſch, 38 Eliz, rot. 432. 


Po of a Judgement, fn an Action upon the Caſe, upon a 
Trover in the Marſhalſey. The Trover, and Converſion be- 
ing (uppoſed at Southwark, mithin the Virge, and adjudged fo2 the 
Plaintiff. Che Erro2 Aſsigned was,Becaule none of the Parties 
were Del Hoſtel Le Royne, no living within the Virge. And it was 
thereupon Demurred, And Godfrey moved, That, fo2 this Cauſe 
91 Judgement was erroneous. Foz that Court cannot hold 

leãs betwirt ſtrangers: and, in p2oof thereof, he Cited a Pꝛeſi⸗ 
Dent, Hill. 1 Ed. 4. rot. 4 . and the Book of Enteries, 278. 10 
H. 6.13.7 H.6. 31. Popham, and tenner held, That the Action well lay, 
Foꝛ the Statute of Arciculi ſuper Chartas, Cap. 3. TUHich ſhews, 
That Treſpaſſes ſhall not be bꝛought there, noꝛ Action hetwirt 
others, then of the Hoſtle of the Ring, is intended of Treſpaſſes 
fo2 Land, and not of Such 12erſonai Actions, And there be 
many PDꝛeſidents, That in all times ſuch Perſonal Actions have 
been there brought, and alledged. But Gawdy daubted thereof, 
VBlit they all held, That, if the Action be not maintainable 
there, The Judgement is void: Bet Erro2 lies thereof, Sed Ad- 
journatur, Note, Another Pꝛeſident was ſhewen in » ich. 32 H. 6, 
rot. 27. betmixt Rede and Purcas. Erro: of a Judgement in 
Treſpaſs in the Marſhalſey, becauſe that none of them were Del 
Hoſtel de Roy, and Reverſed. 6 Co. 20. b. 


Parrat verſus Carpenter, 


Ader upon the Caſe fo2 (4102dsS 2: and Declares, CUhereas 
he was Par ſon of D. and a Pꝛeacher, Chat the Detendant 
ſpake theſe woꝛds. Parrat (the Plaintiff innuendo ) is an Adulterer, 
and hath had two Children by the wife of J.. and I will cauſe him to be de- 
prived for it. After Uerdict it was moved, That an Action lay 
fo2 theſe wo2ds; fo2 they be very ſlanderous to the Jlatnriff, and 
touch him in his Credit, and p2ofit,and are caule of Dep2ivation, 
if they be true, But the Court held, That it is a Slander examt- 
nable onely in the Spiritual Court, and not here. Uherefoze 
it was adjudged fo2 the Defendant- 


Broughton verſas Randall, 
Trin, 38 Eliz, rot, 876. 


Rrorof a Judgement in Wales, in Dower ; where the Parties 
were at Jſlue., And at the day of the Ven. Fac. returned, none of 
the Juroꝛs appeared: TUhereupon an Habeas Corpora, with a Decem 
Tales, was awarded; And thereupon a Trial had with part of the 
pꝛincipal Pannels, and part of the Tales and Judgement accord- 
ingly. The Erro2 Aſsigned was, Becauſe an Hab. Corp. with a 
Decem Tales, waS awarded, where no of the p2incipal Pannel ap- 
peared. And a Tales ought not to be awarded, but where two at 
eaſt of the pzincipal Pannel appeared: So that they of the 
Tales, with the pzincipalJuro2s who appeared, might make a Jury, 
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as 27 H. 6 10. and 37 H. 6. Tales. Br. 12. But all the Juſtices held, 
That if upon an Habeas Corpora, nd Diſtriogas, none of the Jury ap- 
peared ; Pet à Decem Tales ſhall be awarded : But not upon the 
Ven. Facias, and that is the Difference, and therefoze, as this Caſe 
is, It is Exxoneous. But It was then laid, That Jt was alto- 
gether the courſe.in Wales, to award Tales in ſuch Cafes. And the 
Court ſaid, Jf it were ſo; Jt is not any Erro2 :- Foz the Cu- 
{tome of every Court is Law in that Court;as 10 Ed. 4. and 5 Ed. 
4. are, But it then was laid, That he ought to have pleaded it 
ſpecially : Otherwiſe, the Court cannot be inkozmed thereof. 
But the Court ſaid thereto, They might be infozned thereof by 
ꝛeſidents, and by a Certificate from the Judges there, whereto 
they would give Credit, And ſo was now lately done, There in a 
Quod ei deforciat, in Wales, becauſe we were info2med That the 
common courſe was to give Judgement Final in that ction, 
It was no Erro. And ſo the Court appointed here: TUhere- 
foze Adjournatur. Afterwards, becauſe no ꝛeſidents were ſhewn, 
It was Reverſed, Note here, The Title of the Feme, to recover Dower 
was, That, the Father and Son were Joynt-Tenants to them, and the Heirs of 
the Son. And they were both — in one Cart. But, becauſe the Son ( as 
was depoſed by Witneſſes) ſurvived, as appeared by ſome Tckens, viz. his ſha- 
king his Legs, is Feme thereupon Demanded Dower. And upon 
this Iſſue Nunques Seifie Dower, This matter was found fo2 the 
Demandant. , 


Ferhetſton werſus Allybon, 


Ebt aKainſt an Executo2, upon an Obligation made by his 

Teſtatoz. The Plaintiſf was Non, Suited: The Defendant 
had Coſts by oꝛder of Court. Otherwile it is, where an Executo 
!s Plaintiff, and is JNowſuited. Fo2 it cannot be intended, Tha 
it was conceived upon malice by him. Vid. Statute 23 H.8. cap-15. 


The Earl of Lincoln verſus Flower. 
Paſch, 38 Eliz, rot, 159, 


Hens of a Judgement in Debt, upon an Obligation, in the 

Court of Common Bench, 1 the Earl pleaded Non eſt ka- 
cum, and found againſt him, and Judgement given. Ideo capiatur. 
And, thereupon Erro2 Alsigned, Becauſe he was a Peer of the 
Realm, and a Capias lies not againſt him. Sed non allocatur. F02 
by this Plea found againſt him a Fine is due to the Queen: And 
none ſhall have any] 1viledge againſt the Queen; Therefo2e Ca- 
piarur pro Fine well lies. And the Judgement was affirmed, 27 Hs. 


22. 11 H. 4. 15. 


Elinor Bkfler verſus Johnſon, 


1 fo2 theſe woꝛds, Thou ( innuendo the Plaintiff) art a Vil- 
lainous, & a Murderous Quean; for thou didſt murder my laſt Wife. Che 
Ocfendant pleaded Not Gulty. The Jury found, Chat the Defend- 
ant ſpake thoſe wo2ds of the Plaintiff to one Spinkfoot. She is a Vil- 
lainous, Murderous Qnean; for ſhe did murder my laſt Wife. Et fi, &c. Pop- 
ham and Fenner held, That this CerDict is againſt the Jlaintif: 
F02they be not the ſame woꝛds mentioned in the Declaration. 
n 


(25) 


(26) 
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And if the Defendant had been found Guilcy generally, and the 
Plaintiff had recovered, te Recovery would not have been a 
Bar in a new Action fo2 theſe wozds: Foz they be ſo variant, 
That he cannot help himſelf with an Averment, that they are the 
ſame woꝛds. But Gawdy e contra; F02 they are all one in Subſtance. 
And the difference, to whom they were ipoken, is not material. 
And they may be well averred in a new Action fo2 theſe wozds, 
That the woꝛds in the firſt Declaration, and thele are all one, 
Therefoze Jt was adjourned. 
Thomſon werſus Clerk, Mich, 37, & 38 Eliz, rot, 228, 


AW hy — ay — of — = my — 
Nott. The Oekendant faith, That he recovered again 
JIlaintiff a Debt of 20. l. by Bill in the Queens Bench, and there: 
upon had a Heri fac. directed to the Sheriff of York, who, apud Wake- 
field 111 Comitat. Eborum, Seiſed thoſe Goods, and delivered them 
unto him in ſatisfaction of this Execution: and (o juſtifies the 
Converſion. And it was thereupon Demurred, and without Ar- 
ument Ruled +: That the Pleading was ill. Firſt, Becauſe he 
ewed not where the Queens Bench was, at the time ofthe Re- 
covery. It being a Court removeable; As 5 Ed.4.8. 18. Secondly, 
The Trover & Converſion is ſuppoſed to be in the County of Nocc. 
and he juſtifies in the County of York, without Traverſing, &c. 
Thirdly, The Sheriff upon a Tait of Fieri tac. cannot Deliver the 
Defendants Goods to the Plaintiff, in ſatisfaction of his Debt. 
Cherefoze It was adjudged for the Plaintiff, 


Gyppyn verſas Bunney, 


Ly a Special Uerdict the Caſe was ſuch. A Copy — 
in Fee Surrendered to the uſe of one fo2 Lite, the Kemaind- 
er to another in fee; Tenant fo2 Life is admitted. Afterwards 
he in Remainder Surrenders to the uſe of Js in Fee, of whi 
Surrender the Lo2d accepted, and admitted j.S. The Tenant fo; 
Life dies. The Heir of the firſt Copy-holder en:cers, and }. > 
ouſts him: Et fi, &c. Coke, Attamey General, moved, That J. S. 
ſhould have this Land. Fo2, firſt, the admittance of the Tenant 
fo2 Life is ſufficient fo2 him in Remainder, to veſt the Remaind- 
er in him, As 18 Ed.4.aStgniozy ts granted fo2 Life with the 
mainder to another, 2 ta the Tenant fo2 Life is 
to him in Remainder. So of a Deviſe of goods,Remainder over: 
The Executoꝛ conſent, that the firſt Deviſo? ſhall have them: It 
is goad fo? the other. Secondly, The Loꝛds acceptance of the 
Surrender is quaii an Admittance. Foz in that he allows him to 
make a Surrender, pe thereby admits him to have a Remainder, 
whereof to make a Surrender,TUherefo2e,sc. popham; Tenant f02 
Life, t he tn Remainder, have but one Eſtate in Law: e therefoze 
the admittance of the one 1 ſerve the other, as a Livery, 02 At- 
toz?nment.The Reaſon,which is objected againſt it,is,Becauſe the 
Loꝛd ſhould then loſe his Fine of him in Remainder. But it 
ſeemeth to me, That there is one onely Fine due upon this Sur- 
render, which the Tenant fo2 Life ſhall pay befoze his admittance; 
As where the QueensTenant inCapice aliens 1 mainder 
over; There is but one Fine due fo2 this Alienation. So here, un- 
Er e Opin Bu ls cer DRE we 
r Opinion. But, becauſe the o 
abſent, Jt was Adjourned,  * — 
rilp 
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Criſp verſus Fryer, 
Trin. 25 Eliz, rot, 588, 
(39) 


12 Upon Demurrer; The Caſe was ſuch. Jo. Rouſe was 
Seiſed in Fee of the Manno? of Royden in Suff. whereof the 
Land in Queſtion was Parcel, and whereof the Plaintiff was a 
Copy-holder in Fee, rendzing 20.s. per annum, at Mich. And at the 
Feaſt of S. Michael, upon the laſt Inſtant of the Day. the Loꝛd came 
thither, and Demanded the Rent then due, and fo2 two Bears 
befoze; And none was there to pay it: 22 the Loꝛd 
there continued Demanding his Rent, until after Sun ſet; And, 
fo2 Non-· payment. entred fo2 a Foꝛfeiture : And, Mhether it 
were a Fozteiture, oꝛ not? was the Sole Queſtion, And it was 
moved, That it was not a Fozfefture ; Becauſe It was not a- 
ny Citlful Denial, but onely a Negligent Non-payment : And 
this Diverſity hath been commonly agreed ; And the Loꝛd is not 
at any miſchief: Fo2 he may Diſtrain fo2 his Rent; As 6 R. 2. A- 
vowry 86. 18. And (0 it was adjudged alſo, Mich. 36, and 37 
Eliz. in Communi Banco, in Vaughans Caſe , That the Loꝛd may 
well Avow fo2 his Rent. TUherefoze, &c. Gawdy, The Lozd De- 
manding his Rent upon the laſt Inſtant of the Day, whereon it 
is Due, and the Tenantnot being there to Pay it; J conceive 
tobe a Fo2feiture as well, as if he had made an erpzeſs Denpal 
to pay it. F92 this Non-payment is a Denyal in Law; As 30 H. 
8. 42. 18. And as Liccleron ſatth, Non-papment of a Rent Seck upon 
Demand ts a Denial in Law, whereof the Gzantee might have 
have an Alsiſe. But if the Demand had been here at any other 
Day,then the ſame Day when it was Due, the Non-payment there- 
of not been any Fo2feiture : Foz the Tenant is bound to attend 
upon the Day of Payment of his Rent, when the Lo2d alſo is 
boundto Oemand it, and not at any other Day, And if it ſhould 
not be a Fozfeiture,it would be a great miſchiefto Lo2ds to dive 
them to Diſtrain, and Avow f02 every 6-d. 02.12. d. which ſhould 
be due from his Copy holder. Fenner to the contrary. The En- 
try fo2 the Foꝛteiture is foꝛ a Condition in Fait, not fo2 a Conditi⸗ 
on in Law; And the Condition in Law is not foꝛ Non-payment 
of the Rent, but fo2 the Refuſal to Pay his Rent. And a Denyal in 
Law ſhall noc ſerve to make a Foxfeiture, but there ought to be 
an exp2eſs Denyal in Fait: Otherwiſe, Jt would be very miſchie⸗ 
vous to a Copy-holder ; That fo2 ſuch a Megligent Non-pay- 
ment there ſhoiild be a Foꝛzteiture of his Eſtate. Popham; It is a 
Fozfeiture : Foz the Copy-hold Eſtate is maintained by the 
Cuſtome of the Pannoz : And therefoze he ought to per- 

fozm his Cuſtoms , and Duties on his part to be perfo2med, 

which he hath not done here, by his Nor- payment of his Rent at 

the day it was due and demanded, And truly a Denial in Law 

is as much a Fopfeiture,as a Denial in Fair. As ik the Lond de. 

mands his Rent upon the dap, and if the Tenant is there, and 

ſaith nothing, It is clearly a Foxfeiture, And 23 Elizad. sr. 

Chriſtopher Hattons Caſe againſt his Tenants of Wellingborough, 

It was agreed by all the Juſtices , That, it a Copyholder comes 

not to the Lo2ds Court after a particular Summons made 

to their perſons to come, Jt is a A TI without we - 


1 
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pꝛeſs Denial to come. Pet it was there agreed , That the 
not coming after a general Summons at the Church was 
not any Fozfeiture : ( Quod fait hic per Curiam conceſſum) But it 
was there agreed , That, ik he might excuſe his not coming 
upon any good cauſe, as Sickneſs, oz the like , &c. it ſhould 
ſave the Fozfeiture, And there is not any difference betwirt theſe 
Caſes. And admitting here, That the Lo2d had warned his 
Tenant , That he would demand his Rent upon the Land at 
the day it was due, and command to be there ready to pay it, 
ep Loꝛd upon þ day demands the Rent, & none is there to pay it, 
It had been clearly a Fozfeiture. So here: Foz the Law ap: 
points the day fo2 the payment as ſtraitly, as if the Lo2d had 
given erp2eſs notice thereof, TWUheretoze, &c. Ec adjournatur. 


Dame Greſham verſus Banning, 


Hill, 38 Eliz. rot, 847, 


Cire facias , (IpOn a Reconuſance made unto her by one 
Gerveys; Who was returned Dead, Tlhereupon ſhe ſued a 
new scire facias againſt the Heir of Gerveys , and the Terr-te- 
nant : upon which the Sheriff returned, That he had ſummoned 
Paul Banning, TUIhH0 was Tenant of the Banno? of S. which was 
the Land of Gerveys , after the Reconuſance acknowledged, where: 
upon Paul Banning came in, and pleaded; That one Mann was 
ſeiſed of thee Acres in D. whereof G. was ſeiled in Fee AUTHE 
Reconuſance made: Judgement, Si Actio. The Alaintiff ſaith, 
That Gerveys was not ſeiſed in Fee of thoſe ; Acres atter the Re- 
conuſance, &c. And thereupon they were at Iſſue, and an Eſpectal 
Cerdict found „That the ſaid Gerveys, and one Bedingfield were 
joyntly ſciſed in Fee of thoſe 3 Acres after the Reconuſance, &c. And 
thereof infeoffed the ſaid Mann, who is yet ſeiſed thereof in Fee, &c. 
Et ſi, cc. Coventry, und Coke moved , That this Clerdict is found 
fo2 the Plaintiff. Fo2 the Iſſue being ,CUhether he was ſeiſed in 
Fee of thoſe 3 Acres: And it is found , That he was not ſeiſed, 
ut of the Moyety of them: Thich being a Special Jfſue , It is 
found againſt the Oefendant pleading this lea. But if it had 
been truely pleaded, That which is found had been ſufficient 
to have abated the TUrit , and to have put the Plaintifby from 
her Execution. But being a falſe lea, Jt is found againſt the 
Defendant; As 26 H.8.5. 30 H.8. Dy. 41, & 365. But Godfrey 
moved, That the finding of this Joynt ⸗Seiſin ſufficeth to main- 
tain the Jffue. Fo2 every Joynt-Tenant is ſeiſed of the Entire. 
But all the Juſtices held to the contrary, That the Uerdict upon 
this Reaſon is found againſt him, who pleaded it. Foz Joynt- 
Tenants in truth are but ſeiſed of Moyeties. But Fenner ſat, 
That in regard it now appears, upon this CJerdict found, That 
Execution ought as well to be ſued againſt Mano, as againſt Paul 
Banning the Defendant, Jt ſufficeth him, and is all one, as it 
it had been found, phe was ſeiſed,as he hath pleaded as 40 Ed. 35- 
an Alienation is ſuppoſed to be in Fee, æ found to be fo2 Life only, 
It is well enough, But Popham,&Gawdy, e contra; BecaufeThis is 
an Elpectal lea, and ought to be found as it is pleaded: Other- 
wile,it will not ſerve. And there is difference, (Uhen the Plea 
in Bar pr om hen d De ch 
R journatur. Afterwards the Lady Greſham Died, and 10 

the matter was determined, — Brigg 
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Briggs verſus Sheriff. 
Trin. 37 Eliz. rot, 359, or 354; 


Rror of a Judgement in the Common Bench in T refpaſs of (32) 


Battery: The Erro aſſigned was, Becauſe the Declara- 
tion is, Qod cum Le Defendant, ſlich a day, &c. aſſaulted, and beat the 
Plaintiff, &c. So Jt is Quaſia Recital, and not a direct Affirma⸗ 
tion , that he beat him. &c. Clerk, The firſt Declaration is ſo: But 

ereto the Oefendant Imparled , and after Entred this ſecond 

eclaration againſt him, and in that Cum ts omitted: and 
Judgement is given thereupon foz the Plaintiff, Sed non Allo- 
catur. Foꝛ the firik Declaration is the Pꝛincipal. And thereup- 
n the Judgement is given: And the ſecond oughtto acco2d 
with the firſt, Et non e converſo. TUherefoze It was Reverſed. 


The Queen againſt Vaughan, 
Hill, 36 Eliz, rot. 8. 


nformation of Jntruſion againſt Vaughan. Upon Not Guilty 

pleaded , A ſpecial Uerdict was found: That the Prior of Kings- 
Langley in the County of Hertford , Anno 31 Hl. 8. ſurrendred the 
dite of his Pꝛiozp, and all his Lands, &c. to the King by Deen 
enrolled. And afterwards in z 8.8. the King granted the scite 
of the Monaltery to the Suttragan of Dover fo2 his life; TUho in 38 
H. 8. Dyed , and that Scice came to the Queen that now is. That 
afterwards Anno octavo of her Reign, a Commiſſion iſſued to 
inquire in what Eſtare and Reparations that houſe was, and that 
thereby Jt was found to be ruinous, and the Lord Treaſurer, ann 
Others, by Commiſſion, ſold the Stone, and Lead of the Houſe, 
Afterwards Anno 16 Eliz. the Queen granted the Scice of the ſaid 
Pꝛioꝛy to Grimſton with a Proviſo, That it the ſaid Lands, oꝛ Te- 
nements,02 JI2ofits thereof were not concealed, —__ un- 
juſtly detained from the Queen, her Father, B2other, oz Siſter 
befo2e the 14 of EE. That the Patent ſhould be void. And they 
firther found , That the Queen was not anſwered any 2 
P2ofits thereof , beſide the ſaid Stone, and Lead, betoze the 14 0 
Elz. Et ſi, &. And upon this Matter Coke, the Queens Attoz⸗ 
ney, pꝛaved 1 koz the Queen. Foz there is not any 
Land conveyed by that Patent, but that, which is concealed 
from the Crown: But the Pꝛioꝛy. and that $Scice now in Que- 
ſtion, cannot be concealed. Fo2 Jt was by the Pꝛioꝛs Surrender 
erp2eſſly mentioned, and ſo revealed to the King: By the Kings 
Grant alſo it is revealed, being therein mentioned by erp2eſs 
wo2ds, Then if once it be revealed by expzeſs wo2ds , at the 
time of his Title accrued, Jt can never be concealed, as long 
as the Crown hath not another Title thereto, But, ik it be 
afterwards diveſted from the Crown by the Kings G2ant in 
Fee, and afterwards comes again to the Crown by Attatnd- 
cr of Felony , becauſe it is by a new Title, Jt may be con- 
cealed; And that is in common Experience, And the Land it 


ſelf ſhall never be ſaid to be concealed, 02 unjuſtly detained z 
| T ttt2 And 


(33) 


"508 Termino Mich. Triceſimo octavo & nono 


x , 


Land whereotno Pꝛofits ate anſwered to p Queen, It canner — 


And therefo2e it was adjudged in Paſch- 23 Elz. betwirt Smith 
and petoe: That where King H. 4. granted Land, parcel of 
the Crown, by his Letters Patents under the Duchy Seal, 
which was void ; And the Queen , who now is , granted 
thoſe Lands with a Proviſo , That if the Lands were not con- 
realed , That then, &c. Jt was ruled, That this Land ſhould 
not paſs Foz Land cannot be concealed , and theretoze out 
of that proviſo: And ſo it was reſolved in one Shatroes Caſe of 
Ireland. Nherefoze, &c, And, after divers Arguments on either 
Side, The Court reſolved fo2 the Queen. Foz they all a- 

reed, That it cannot be concealed , after it be once revealed 
y any eſpecial Tlozds in any Reco2d: Unleſs that Land were 
abſolutely given from the Crown , and afterwards came unto 
it by a new Title. And a Concealment 1s not , but where 
Lands are in the Qucen by Attainder, oz other Title, and 
there is not any Reco2d to infozm Per what Lands they are. 
But here the Reco2D of the Surrender 1s of the Scice , and 
all the other Lands, cc. F02 the Scite 18 expꝛeſſed, That it is 
in the King. But t92 the other Lands, They are in the ge- 
nerality, and may be well concealed, Foz there is not aup 
Rec92D. to ſhew what they are. So where there is any Oli.ce, 
to cntitle the Queen, after an Attainder, oz any Survey, 
Thole Lands, which are particularly mentioned in the Office, 
02 Survey, cannot afterwards be ſald to be concealed { voz 
they be revealed to the Qucen by thoſe Recozds. But, if any 
Land be omitted out of that Survey ,Jit may well be laid to be 
concealed, And Popham ſaid , That all this was agreed , 
in the Caſe of London and Sr. Chriſtopher Hatton. So It pal- 
{cd not within the Proviſo of the Conccalment. Foz Patents 
are to be conſtrued ſecundum Intentionem Regis, ARD not in dece- 
ptionem. AND here Jt was not intended to paſs any Land, but 
that, which was concealed , and firſt revealed by Grimſton, 
which is not here, fo2 the reaſons befoze mentioned. The 
Gzeater Queſtion then ts , Whether this be within the Claulc 
of the Lands, and Pꝛoſits, inde injuſte decent. &c. And It was 
held by Popham and Gawdy , That Jt was not, Foz Popbam 
{aid , That nothing ſhall be termed to be Injuſte detent from 
the Queen , but that, whereof the Queen had but a Right 
onely „ and never had any Poſſeſſion; And theſe wozds are 
enſertcd into Patents, by reaſon of a Judgement in the Ex- 
chequer , where an Abbor was diſſeiſed of certain Land, and 
afterward the Abbey and all the Poſſeſſions betng given to King 
Hen. 8. the Queen granted this Land, whereof the Abbor was 
diſſciſed by expꝛeſs wo2ds , with ſuch a Proviſo ; That if they 
were not concealed, that then, &c. And adjudged, that they 
paſſed not. Foz the Ging never had any Title, but a Right 
onely to that Land, and therefoze the Lands were unjuſtly de⸗ 
teined, and therekoze from that time it hath been uſed to have 
theſe wo2Ds, Vel injuſte detent. &. But when the King had pol- 
leſſion thereof , as he had here by the death of the Suffragan, 
who was Tenant foꝛ Life , Jt cannot be ſaida Detainer from 
Her. F02 She might have had an Accompt againſt any, who 
takes the pꝛofits of thoſe Lands, which pꝛoves, That She al- 
ways was in poeſſlon of them : And here this Land being waſt 


— 
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ſaid to be an injuſt Detalnment from Per. Mherefoꝛe, upon 
theſe Realons, It was ddjud ged fo2 the Queen, Vid. 10 Co. 114. 


Blodwell werſus Edwards, 
Hill, 38 Eliz, ror, 1061, 


LRror: The Cale was ſuch; Jobn Blodwel, being ſeiſed of 

Land in fee, made a Feoffment to the uſe of «Himſelf 

fo? life, and after to the uſe of ſuch Jſſue, and Iſſues, Bales, 

of the body of Margaret Loyd, from eldeſt to eldeſt, and who by 

common ſuppoſition, oꝛ tntendments, ſhould be bowp ofthe | re- 
3 


puted to be begotten by the ſaid 1. B. upon the body of ain 
Margaret Loyd , whether the ſald Iſſue, and Jfues, Bales, ſo bon 
of the ſatd Margaret, and reputed to be begotten upon her by 
the ſald 1. B ſint per Legem hujus Regni Angliæ adjudicati legitime & 
mulierly begotten , 02 unlawfully & immulierly begotten betwirt 
the fozeſaid Margarec , and the foꝛeſaid I. B. and to the Heirs of 
the bodies of ſuch Iſſue, 02 Jſues, Wales , De ſeniore in ſeniorem 
exiſtent. nat. de prædicta Margarete in Forma prædicta. Afterwards 
Jo» Blodwell Had Iſſue, by the ſaid Margaret, Richard Blodwell 
now IDlaintift. And Edwards the Defendant recovered againſt 
the laid John Blodwell in an Afſiſe 12 Elizab. John Blodwell DIED, 
And Richard Blodwell bought Erro, as he in the Remainder, 
and Averred , That he was the Ale engendzed of the body 
of the ſatd Margarer, and was always ſince his birth, and yer 
is reputed to be engendred by the ſaid Jo. Biod. &c. The firſt 
Err92 aſſigned was, Becauſe the Tenant in the Afice pleads 
to the Jſſuc in Nul. Torr. And at the dap of the Habeas Corpora 
returned, The Entry 18, Quidam Recognitorum Aſſiſæ venerunt, & 
quidam non veneruat; Ideo d Diſtringas with a Decem Tales mas awarded, 
and thereupon Trial had: And therefoze Erroneous , becauſe 
it is not mentioned, That the Trial was deferred, and the 
Tales aWArDed pro defectu Juratorum , and it may be, notwith- 
ſtanding Quidam Juratorum non venerunt , That a full Jury 
might have appeared : And then the defcrring of the Trial. 
and the awarding of Tales was without cauſe. Vid. 22 Ed. 
4 15. 1 K. z. 4. 15 H. 7. 16. A ſecond Erroꝛ aſſigned was, Be- 
caule the Sheriffs name was not to the Return of the TUrit of 
Habeas Corpora, noz to the Return of the (Urit where the De- 
cem Tales Wag returned. And foꝛ not putting his name to the RKe- 
turn, It was vitious by the Statute of York, 12. Ed. 2. Cap. 5. 
And fo? that vid. 26 H. 8. 3. 9 Ed. 4. 1y. 11 H. 6. 94. And theſe 
be not holpen by any of the Satutes of Jeofayls. And the Reco- 
very was befoze the Statue of 18 Eliz CUherefo2e, &c. And all the 
Court reſolves, That both Erro2s were maniteſt ; And fo2 that 
cauſe the Judgement reverſable: And the Councel on the other 
(ide did not much inſiſt upon them to defend them. But it was 
moved, That the laintiff had nat here ſufficiently entituled 
himſelf to have any Remainder, and then he cannothave a Writ 
of Exroꝛ. Fo2 a Remainder ought to be limited to a perſon in E 
ſe, 02 Who by Intendment ſhall come in Elle, during the particular 
Cſlate, But the Law hath not any erpectancy of a Baſtard Son 
tu be bozn, which is not in Eſſeat the time of the Limitation, And 
here it doth not appear by his Averment , That he is the laweul 
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Tſſue. CWherefo2e, &c. Gawdy; Admitting He were a Baſtard, 
Bet the Limitation unto him is good: Foz although he be 
not lawful Jſſue, yet he is the Iſſue of his Mother with⸗ 
out Queſtion; And a Remainder to a reputed Son is clearly 
good, as 41 Ed. 3. 19. and Dy. 313. And the Limitation here 
being to the eldeſt Jſſtte of the Feme, e ſhall take it, although 
he were a Baſtard, Foz ſo it appears to be the expzels in- 
tent of the Deed, Popbam; Although a Limitation of a Re⸗ 
mainder to a Baſtard in Eſſe is good, Foz that he is a per- 
fon known, and may in time be a Perſon known, and reputed 
fo2 the Son of another: Pet it cannot be ſo to a Baſtard, 
befoze he be vozn. Foz the Law hath not any erpectancy, that 
any ſuch ſhould be, no2 will give liberty, 92 ſcope to p2ovide 
fo2 ſuch, befoze they be. And he cannot take by fuch a name, 
unleſs he be ſuch a Perſon, who is reputed a Son, and none 
can gain þname at the inſtant time ofhis Birth, but it ought to be 
by continance of time, and reputation of the Countrey ,and not 
of the Father himſelf, And ik he cannot take it at the time of 
his Birth; he never afterwards ſhall take : Foz the Law will 
not expect longer foꝛ the increaſing of a Reputation, The Limita⸗ 
tion alſo to one, and the Iſſues of his body, is always to be 
intended lawtul Iſſue, and the Law will never regard any o⸗ 
ther Iſſue. So here, fo2afmuchas he hath not averred himſelf 
to be a lawful Iſſue, but onely a reputed , which cannot be, 
He hath not conveyed unto himſelf a ſufficient Title to have 
this Trit of Exroꝛ. And to that Opinion Fenner inclined, and 
ſayd ; That they had conferred with Divers of the Juſtices 
in Serjeancs Inn in Fleetſtreer , ; and that the greater Opinion of 
them was, That a Remainder to his firſt reputed Son, oz 
Baſtard, is not good, Becauſe the Law doth not favo2 ſuch 
a Generation , no2 expect that ſuch ſhould be, noz will ſuffer 
ſuch a Limitation, fo2 the Jnconvenience, which might ariſe 
thereupon. Tſherefoze , Becauſe the Plaintiff was in truth 
a lawful Son,enxend?ed between the ſaid . Bl. « the ſaid . L.after 
they were married together , and this Conveyance was onely 
made in this maner to avoid ſcruple, which otherwiſe peradven- 
ture might happen, Becaule the ſatd J. B. was married to a foꝛmer 
CU ife,# was divozced from her, if this Divo2ce ſhould be repeal- 
ed, which cannot now be in Queſtion, all the Parties being dead; 
The ]laintiff diſcontinued this TUrit of Erro2 , and bꝛought a 
new TUrit of Erro2 Coram vobis reſidet; and therein averred the 


ſaid Marriage, c that he was the firſt Iſlue during the Eſpouſals. 
Et ſic pendet. 


Harding Verſus Sherman. 


.* ſur Trover apud Paxton in Com. Hunt. The Defendant pleads 
a Bargain , & Sale apud Royſton in Com. Hertf. in the market 
there, whereby he after converted them apud P. in Co. H. The Plain 
tiffſatth, That he was poſſeſſed of thoſe goods apud p. in Com. H. & 
that J. S. there ſtole them from him, and by Covenant betwirt him 
and the Defendant , at P. in the County of H. he ſold them to the 
Detendant , as he hath pleaded. The Iſſue was upon the Sale 
made by Covenant, &c. And it was tried in the County of H and 
found fo2 the Plaintiff, And it was moved to he a Pilrecital, Foz 
it ought to have been by a Jury ot the County of Hertf, 82 at _ 
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wiſe by a Jury of both Counties. And of that Opinion was 
Gawdy. But the other Juſtices e contra; Foz the Sale is confeſ- 
ſed , and the Jflue is upon the Covenant, which is well tried by 


a Jury of the County of Hertf. where it was alledged. And it 


was afterwards Adjudged accozdingly. 
Wright verſus Wright, 


9 and Surmiſeth: That the Biſhop of Winton , and all 
his P2edeceſſo2s,from time, whereot, c. held the Mannoꝛot Eaſt⸗ 
mere f02 them , and their Farmers, and Tenants fo2 years , 92 at 
will, free,* diſcharged from the Payment of all Tithes ; And that 
be, being Leſſee of the ſald Biſhop, offered this lea in the Spiti⸗ 
tual Court, & that they refuſed it there. The Defendant pleads, 
That the Spiritual Court received the lea and admitted him to 
his 1 and traverſeth the Refuſal of the Plea there. And it 
was thereupon Demurred. Walter fo2 the Defendant moved, That 
this Surmiſe of theRefuſal of the Plea is traverſable: Fo2 a Pꝛo⸗ 
hibition lies, where they refuſe to do right to the Parties; and the 
Sute is where it ought not to be, and ſo In juſtice is done to the 
Party. Otherwiſe the Sute in the Spiritual Court, which is the 
pꝛoper place to ſue fo: Tithes , ought not to be ſtayed: And 
then the Material Cauſe to award this Pꝛohibition is the Re- 
fuſal of the Plea. Foꝛ otherwiſe, without this Surmiſe, a Puohibi- 
tion lyeth not, As 7 Ed.6.79. and 8 Ed. 4. 14. And a Surmile, which 
takes away the Jurisdiction from another Court, is alwaystraver- 
verſable ; As 12 H. 4. 13. 13 H. 4. 10. 34 H. 6. 15. are. And ſo in this 
Court it hath been oftentimes ruled, v the Refuſal of a lea inthe 
Spiritual Court alledged was traverſable,as Paſch. 30. El. betwirt 
Eaton & Morris , and Tr. 30 El. betw ixt Aſcoll and Wigen, There in a 
ꝛohibition fo2 a ſute fo2 Tithes , he ſurmiſeth, That he pleaded 
in the Spiritual Court, That the Parſon had not read his Arti⸗ 
cles, and theretoꝛe not Parſon by the Statute of :3 El. And this 
lea being there refuſed, The Refuſal was traverſed by direction 
ofthe Court. The Preſcription alſo is not good here: Foz one 
cannot preſcribe De non Decimando , no to be diſcharged from 
Tithes: And although the Biſhop , being a Spiritual erſon, 
might p2eſcribe to be diſcharged of Tithes , Pet his Leſſee ſhall 
pay Tithes, becauſe he is a Lay Perſan, and cannot participate of 
the Puviledge of his Leſſoz. And theretoze laokeld, who argu- 
ed on the ſamie ſide , ſatd , That it was adjudged 31 El. in the Er⸗ 
chequer,That the Queens Leſſee ſhall pay Tithes, vet the Queen 
never payed any: Foꝛ ſhe is pꝛiviledged by Reaſon of her ꝛeraga⸗ 
tive, And the Cale in Dy. 349. pꝛoves nothing againſt it; Foꝛ the 
Statute there was made foꝛ the Lands of the Abbots, and not foꝛ the 
Lands of the Biſhops ; TUherefoze,&c- Coke; Concerning the Caſes 
of the Travers of the Refuſal of the Plca , They be all 
ta be anſincred with this difference, The Refuſal is Traverſable, 
Unleſs where a Modus Decimandi ts in Queſtion : Fog therein Satis 
conſtat tu the Court here, That the Spiritual Court will not al- 
lom of any Plea foꝛ a Modus Decimandi. The Refuſal of the len 
koꝛ not reading his Articles is Traverſable. And the Pꝛeſcription 
here is good ? Foꝛ befoꝛe the Councel of Lateran Tithes were not 
payable here to certain Perſons, noꝛ to Places; As appears 11 _ 
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Pl. 9. 44 Ed. 3. 5. 16 H. 2. 18. Which is the Reaſon alſo, why the 
King ſhall have the Tithes ol Hands out of any Pariſh; Becauſe 
p ſaid Council extended not unto them, And Lay men at the Com: 
mon Lam were not capable of any T ithes;Becauſe they could not 
ſue fo2 them in a Court Chriſtian. But by way ot Retainer he may 
well have them; As 8 Ed. 4. 14. Regiſter fol. 38. & Nat. Br. 41. And 
there it is held, That an Afſignee may hold diſcharged of Tithes, 
& 43 Ed. 3. 34, & J Ed. 6. the Faxmoz of a Parſon may ſue in the 
Spiritual Court fo2 Tithes, And as it is tn Knightleys Caſe, The 
Pope might have diſcharged One from the Payment of Tithes. 
So there may be a Peſcriptton , That a Bithop,and his Farmoz 
may hold without paying Tithes. TWUherefoze, &c. And, being 
afterwards moved _ „All the Court ved, That this 
Allegation of the Refuſal of the Plea is not the Subſtance of 
the Plea, but a Surmiſe , which was never Traverſable , EC: 
pectally where a Modus Decimandi ſhall come in Queſtion, And 
that this {I2eſcription fo2 the Farmer is good, and as well, as 
ik it had been by the Biſhop himſelf, Fo2,the Lefſo2 himſelt heing 
of right diſcharged, The Farmo? alſo ſhall be diſcharged againſt 
the Parſon: But peradventure not againſthts Lefſoz, {here- 
foze It was Adjudged accozdingly, 2 Co. 44. 


Palmer verſus Potter, and others, 
Hill, 38 Eliz. rot, 693, 


AWW upon the Caſe againſt the Bapliffs of Northampton: Foz þ 
upon a Fieri fac. directed to the Sheriff of theCounty of North. 
returnable Octab. Mich. he ſent his Marxrant to the Defendants, 
being Bayliffs of North to execute it, Tho returned Nulla Bona, 
&c; befo2e Mich. And at M ch. they were amoved from their Office, 
and others choſen, And fo? this falſe Return the Action was 
bzought, and all this Matter found by Uerdict, And it was clear- 
ly held by all the Court, That it was a void Retu-n; Foz the 
LUrit, ng returnable Octab. Mich. the Sheriff ought not befoꝛe 
that time have accepted any Return of Nulla Bona. Fo02 he might 

ve had ſome afterwards , and befo2e the Return of the TUrit : 
And the Uirtt being by them returned after Mich. they being 
diſcharged of their Office, Jt is void; Fo2 they have no Autho⸗ 
rity to meddle with the Return after : But if they had executed 
the Corte befoze Mich. then the Sheriff might have accepted of 
their Return befo2e Mich. but not after. TUherekoze Jt was Ad- 
judged foꝛ the ant, 


The Lord Darcies Caſe, 


to be diſcharged from the Queens Purveyo2s in his 
Mannoꝛ of North-Kirby and Walton in the County of EC: 


Q Warranto againſt the Loꝛd Darcy: F 5 that he claimed 
ſex. Me pleaded t King Ed. 4- ted to the Dean and 
ex, Me p » That King Ed. 4. grante b Co 
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Chapter of Pauls divers Liberties within thoſe Banno2s , where⸗ 
of one was, To be diſcharged of JIurveyance, non obſtante aliquo 
Staturo; That afterwards, in 33 H. 8. thoſe Manno2s came to 
the King by Surrender, That Edward the och. granted thoſe 
AJanno2s to the Lozd Darcy, the Defendants Faryer , with all 
thoſe Liberties, Francheſſes, and ]2tvilednes, as the Oean and 
Chapter of Pauls,02 any other, had it, by reaſon of any Charters,02 
Pꝛeſcriptian, non obſtante aliquo dtatuto, Ac. Er eo Warranto he clatms 
thoſe Liberties, The Replication was; That by the Statute 
27 H. 8. cap. 24. it Is D2Dained , That all IDlaces (hall be ſubject 
to the Kings Purveyoꝛs. TU herefoꝛe, c. And it was ther: upon 
Demurred: and argued by Ackioſon fo2 the Defendant ; That 
in as much as the Dean and Tbabam of Pauls had thoſe Liberties, 
and Pꝛiviledges, And thoſe Mannozs by the grant of King 
Edward the 6th. were given to the Loꝛd Darcy, with all ſuch Liber- 
ties, and Pꝛiviledges, as the Dean and Chapter of Pauls, 02, &c. 
ever had; with an expꝛels Clauſe of Non obſtante aliquo Statuto: 
The Statute thereby is diſpenſed with , which gives thoſe Lt- 
berties to the King; And the Patenter may well have thoſe 
Pꝛiviledges. But Gawdy, and Popham held < contra; Foz the 
Clauſe being general, of all Liberties, and P2iviledges, &c. it 
is to be intended of ſuch Liberties, and ]I2tviledges, which the 
Dean and Chapter had, and were not reſumed by any Statute. 
But this Liberty to be diſcharged of Purveyance was reſumed 
by the Statute of 27 H. 8. TUherefoze it ſhall not be revived by 
general TU02ds , but by an eſpecial Grant of thoſe Liberties by 
their expꝛeſs Name, with an expꝛeſs Non obſtante of that Statute: 
So that it might appear, That the King intended to grant 
them, notwithſtanding this Statute. And therefoze it was 
agreed in the Erchequer , in the Lo2d Pagers Caſe, about 20 Eliz. 
fo2 certain Liberties claimed in the Foꝛeſt of Canck-wood; That 
where Liberty of Catalla Felonum were granted by King H. the 6th. 
to JS. in that Fozeſt, And afterwards, by a pzivate Statute 
28 H. 6. all Liberties granted by Him were reſumed , And after- 
wards this Fo2eſt came to the King by Attatnder ; And this 
Fozeſt was granted over with all the Liberties, which J. S. had 
therein with a Non obſtante aliquo Statuto; Bet this Liberty, which 
was reaſſumed , was not reviven, no2 paſſed, unleſs there had 
been an expꝛeſs Mention. And they held, That this Statute 
of 27 H.8. goes to the Succeſſoꝛ, although he be not named, &c. 
Sed adjournatur. Cokes Entries, 559. 


Lynch verſus Spencer. 
Hill. 36 Eliz, rot. 445, 


—— Firmæ ot a Leaſe of Str George Brown. Upon Not guilty, 
a Special Uerdict was found, Sir Richard Bridges was ſeiſed 
of this Land in Fee, and thereof Jnfeoffed one Winſcomb, and 
others , upon Condition, that they ſhould regrant it to him, and 
his Feme in Tail, Remainder to the right Heirs of Str R. B. who 
regranted it accozdingly. Dir R. B. and his reme had Iſſue A. B. 
their Son. Sir RB. dies; AB. Levies a Fine with ꝛoclamation 
to Sir G. Brown, the Lefſo2, and his Heirs, to the uſe of him, and 
his Heirs, The Mother afterwards let it to the Defendant fo2 
his life, and died. Sir G. Brown afterwards entered upon the 

Auu Detendant, 


(39) 


— 
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Dekendant, pꝛetending his Entry to be Congeable by theStatute 


of 11 H. 7. cap. 20. und let it to the laintiff, upon whom the De- 
fendant reentered, and ouſted him. Et ſi, &c. And this was 
argued by Glanvile and Drue fo2 the Plaintiff , and by Saviland 
Kingſmil fo the Defendant, Firſt, UHether this were an Eſtate⸗ 
Tall within the Statute ? Becauſe, They are Donees by Feot⸗ 
fees; As alſo-fo2 that this Gift varies from the Condition ; Fox 
the Condition is, That the Gift thall be made by the Advice of 
his Councel ; And it was not done by the Advice of his Councel. 
Secondly, TUhether a Leaſe fo2 life onely , and being without 
Tarranty , be a diſcontinuance within the Statute ? Thirdly, 
Whether Sir G. Brown be ſuch a Perſon, as may take ad: 
vantage of this Fozfeiture , by the Toꝛds, 02 Equity of the 
Statute? 02 ik it be given onely to the Heir, who hath diſabled 
himſelf to take advantage thereof, by reaſon of this Fine? And 
all the Juſtices reſolved clearly fo2 the Plaintiff, As to the 
firſt, There is no great doubt, but that it is an Eſtate⸗Tail with: 
in the Statute; Foz that Gift by the Feoffees is given by the 
p20viſion of her Pusband ; And to make the Gift in Tail by the 


Advice of his Councel, is no material part of the Condition; 


But being made unto him without Advice of his Councel, it is 
well enough. Secondly, A Leale fo2 life without TMarranty is 
clearly a Diſcontinuance within the intention of the Statute, 
Foz although the woꝛds are, That if che Woman alien, diſcontinue, 
Releaſe, or confirm with Warranty, &c. pet it is not thereby intended, 
That a warranty is requiſite to all thoſe acts; But it ſhall refer 
to Releaſe, 02 Confirmation , Which otherwiſe , without a warranty, 
are not any Bar, 02 diſcontinuance, And therefoze it was Ruled 
in the Court of TUards , by the Advice of Wray, and Anderſon, 
That where ſuch aFeme, Tenant in Tail , accepted a Fine, and 
thereby granted, and rendered the Land koꝛ 1000, Years , there 
was not any diſcontinuance, no2 warranty and pet it was Ruled 
to be within the Statute : Foz otherwiſe the Statute ſhould 
be utterly defrauded, And it was ſo Ruled by the Advice of 
all the other Juſtices of England. Soevery Act, which is a dif- 
continuance of it ſelf, although it be without warranty, is with- 
in this Statute, Thirdly, They alſo all reſolved (although it 
bea new Cale , and the mo2e difficult) That Sir G. Brown is a 
perſon, who well may enter fo2 the Foxfeiture within this Sta- 
tute ; F02 it is clear, That by this Fine levied with Dꝛoclama⸗ 
tion by A. B. being Tfſue in Tail in the life of his Mother, the 
Eſtate Tail is barred thereby; And it is quaſi a gtving of the 
Eſtate Tall to the Conuſee : And, at leaſt wiſe, The Remainder 
in Fee paſled by that Fine to Sir G. Brown; ſo as he had the 
Remainder at the time of this diſcontinuance made, And the 
Tort is done unto him; And then he is within the woꝛds and 
intent of the Statute , to enter fo2 the Fozfeiture : Fo2 the 
Statute is, That all Diſconcinuances ſhall be void, and, That it ſhall be 
lawful for him, to whom the Reverſion, or Remainder is, to enter, &c. S 
the wo2ds of the Statute are clear; And it would be very hard 
to reſtrain the Intent thereof, That the Entry ſhould be given 
to the Heir onely. And although the Proviſo is, That it ſhall not 
extend to Alienations, 02 Diſcontinuances made by aſſent of 
the Heir: Do therein is intended, That the Statute doth not 
glve advantage to any, but to the Heir, to whom the Authortep 
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is given to aſſent, It would be unreaſonable to tie the general 
woꝛds by ſuch a ſpectal Proviſo. And this Allent may as well be 
given by him in Reverſion , 02 Remainder , where there is not 
an Heir, as well as by the Heir. And — as this Caſe is, AB. 
who is Heir, cannot enter: Foz he gave all his Authozity, Title, 
and Jntereſt , by his Fine, to Sit G. Brown, whereby he is the 
Icrſon, who ought to enter. Anderſon ſaid, That, after this Fine 
cvied, the keme, who was in, might well be fatd Quaſi Tenant 
in Tail, after poſſibility of Jſſue; F02 no Jſflue of hers can in- 
herit: And (o it is where Baron and Feme are Tenants in ſpe⸗ 
cial Tall, and the Baron levies a Fine with Pꝛoclamation, and 
dies, having Iſſue , the Feme enters, ſhe is Quali Tenant in 
Tail, after poſſibility, &c. Foz no Iſſue had by her can Inherit 
the Entatl, by reaſon of that Fine, And ſo upon theſe Reaſons 
they all reſolved to2 the Plaintiff; And an Dbjection was made, 
That A. B. was not found to be Son and Heir of Sir Rich. Bridges, 
and then his Fine conveys nothing to Sir G. Brown : And al- 
though he be found to be Son to Sit Rich. Bridges, and his Tifr, 
that may be true, if he be his ſecond Son; And lo there is not a 
ſuffictent Title found fo2 the Plaintiff, But all the Court 
reſolved , That this, being in a Uerdict, is well enough; Foz 
being found to be Son, and none other found tobe Þeir, De may 
well be intended to be Son and Heir of Sir R. B. TUheretoze It 
was adjudged fto2 the Plaintiff. Vid. 3 Co: 50. 


Mayn verſus Beak, 
Trin, 38 Eliz, rot, 1738, 


] Ebt Upon a Leaſe fo2 years, made 26 Junii, 26 Eliz. Habendum 

a feſto Annun. ultim. —— fo2 35. pears; rendering the firſt 
Ten years 40.1. annually , upon the firſt day of ORober, and the 
laſt of March, zquis portionibus. And after the Ten years 46..13.5.4.4. 
upon the ſame- days ; The firſt payment to begin the firſt of 
October next following. And fo2 23-1. 6.8. 8. d. due upon the laſt 
of March, 36 Eliz. the Leſſoꝛ bꝛought this Action ; And it was there- 
upon Demurred. And Savel fo2 the Defendant moved, That 
he ſhould have but 20.1. at that day; Fo2 the Leſſo2 is to have 
40. |. f02 every year, during the Ten years; And the Ten years 
do not expire (being accompted from the making of the Leaſe) 
until the 26 June, 36 Eliz. Fog from that time onely the Leaſe had 
his Eflence ; And the Leſlo2 is to have 40. |. fo Ten ycars, which 
otherwiſe he had not. But all the Court reſolved fo2 the Plain- 
tift. Fo2 although the Leaſe in Intereſt begins not until 26 June, 
26 Eliz. yet, in the accompt of the number of years , it began at 
the Annunciation befo2e; (0 that the Ten years expired at the 
Annun. 36 Eliz. and then the firſt Reſervation ended; And every 
day after 23-1. 6.s. 8. d. 19 to be paid, And now although the 
Leſloꝛ cannot have Ten years together 40.1. but ſhall fail in one 
of the payments; yet that is not material: Foꝛ it is impoſſible, 
that he ſhould have it Ten years, and Ten times, as this Reſer- 
vation is. TU herekoꝛe it was adjudged fo2 the Plaintiff, 


aUauu 2: Banyfter 
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Banyſter verſus Truſſel. 


(41) Di Upon an Obligation. The Defendant pleaded , That 


he was Attainted of Felony , which Attainder continues 
yet in its fo2ce, and demands Judgement, It he ſhall be put to 
Anſwer : And it was thereupon Demurred, And Walmſly held, 
That it was a good Plea; and, That he ſhall not be put to 
Anſwer. And ſo are all the Authozities in the Books, 2 Ed. 4.1. 
4 Ed. 4-8. 6 Ed. 4-4. 6 Hen. 4. 6 And Stamford 107. is, That he ſhall 
not be put, during that time, to anlwer to another Felony, Fo? 
he cannot fo2feit mo2e, then he had fo2feited befoze. And Britton 18. 
ſaith , That a Felon attainted ſhall not anſwer to any thing, 
unleſs to a greater Felony : And there is no Autho2zity in our 
Books againſt it. And theſe Authozities are grounded upon 
good Reaſon; Foz there is a Rule , The Law will not make 
a man to laboꝛ in vain: And it would be in vain fo2 one to Sue, 
and in the end not to enjoy the effects of his Sute, viz. Execution 
CUhich he cannot have of his Lands, becauſe they be now the 
Loꝛds; no of his Body, 02 Goods, (02 they belong to the Queen: 
Cherefozc, during that time, all Obligations, and Contracts 
betwirt him and others are diſſolved ; And he may be reſembled 
to a man, who enters into Religion, 02 to a Feme Covert, who 
cannot be Sued without her Baron, to whom ſhe hath given her 
body, But Anderſon, Beamond, and Owen, e contra; F02 in all the 
Authozities, which are vouched , there is not any Judgement, oꝛ 
ſetled Opinions; wherefoze the Law is to be examined how it 
ſtands : And in truth there be moze and greater Reaſons to 
maintain it, That he ſhould be put to anſwer , then otherwiſe; 
Foz the other Conſtruction would be very miſchievous. The 
p2incipal Reaſon p2etended againſt it is, Becauſe the Queen 
hath an Intereſt in his Body, and in all that he hath , and may 
cauſe him to be Executed when ſhe will. But that is not any 
cauſe to ſtop the Plaintiff in his P2oceedings; foꝛ he may p2oceed, 
and have Judgement againft him , and, if he ſhould be at large, 
take his body in Execution; and yet the Queen, when ſhe pleaſed, 
might command Execution to be done on his body, notwith- 
ſtanding the Parties Execution. And there is a Rule, That 
none ſhall take advantage de ſon tort Demeſn. And there is not any 
Difference betwirt this Caſe , and where one is Dutlawed in 
Debt, oz Trelpals; Foz then the Queen may have his body 
in Paiſon, and his Goods as foxfeited, aud he is diſabled to Sue 
any man: But yet it is not to be doubted, but that he ſhall anſwer 
to the Sute of any other. And whereas it was Objected, That 
his Body is not his own during this Attainder , that is not ſo; 
Foꝛ he may purchaſe any Land: And if there be any Perlonal 
w2ong done unto him, when he is pardoned, he may have his 
Action fo2 it. And the Caſe of a Feme Covert is not like hereto; 
Foz that is to avoid the Jntoler able Miſchiefs, which otherwiſe 
would happen to her Husband. And it is not reaſon , That a 
man doing a _ ſhould take advantage thereof to himſelf, 
and take away another mans Action; And therefoze it is fitting 
he ſhould be put to anſwer : Fo2 the Queen and PPlaintiff may 
be both ſerved ; The Queen by Executing him when ſhe pleaſeth; 
the Plaintiff in the Interim to have him in Execution. And _ 
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foꝛt Owen (aid, It was adjudged in the Exchequer, in one Crofts 
Caſe , where one had a Judgement againſt another in Debt, 
who was afterwards attainted of Felony , and Impꝛiſoned at 
Newgate; anD, during that time, the Plaintiſf purſued a Capias ad 
fatisfaciendum , and delivered it to the Sheriff of London: And 
the Felon was afterwards pardoned, and let at large; And the 
Party thereupon bꝛought Debt upon the Eſcape, and Adjudged 
Maintainable. TUHIch p20ves, That he might be taken in Exe⸗ 
cution during the Attainder (Sed Quzre, If it were not adjudged, 
becauſe he veing in their cuſtody after the Pardon , ſhould then 
be ſaid to be in Execution foꝛ the Party) TUherefoze upon theſe 
Reaſons , againſt the Opinion of Walmſley, It was adjudged; 
That he ſhould Anſwer, Vide Co. Entries 248. 


Hallings verſus Connard, 
Trin, 38 Eliz, ror, 1734, 


Di Apon an Obligation conditioned fo2 the perfozmance 
/ of Covenants within a certain Indenture. The Bꝛeach was 
aſſigned ; TUhereas the Covenantoz covenanted with the Cove- 
nantte, That he, at the Coſts of the Covenantee , would aſſure 
ſuch Lands unto him befo2e ſuch a day; That the day was paſt, 
and no aſſurance tendered by the Cove nantoꝛ, no2 Coſts by the 
Covenantee ; And, C7hether the Covenant were bꝛoken, 02 not: 
was the Queſtion, And it was argued by Williams fo2 the De- 
fendant ; That the Plaintiff ought to tender the Coſts firſt, 
otherwiſe the other is not bound to make the Aſſurance : and he 
cited 3 H.. 4 und Dy-371. and a Preſident in the Book of Entries, 
where Iſſue was taken upon the tender of the Coſts, Warberton 
e contra; The Covenanto? is to make the Aſſurance , and that 
may be what he plealſeth „ viz. Fine, Feoffment, Recovery; and 
therefoze he ought to notifie his readineſs to do it, and what he 
will da, ſo as the other might know what Coſts he is to tender: 
But it he had covenanted to make ſome certain Aſſurance , as 
Fine, Feoffment, Recovery, &c. it ſhould have been otherwiſe, 
And (0 it was adjudged in this Court, 34 Eliz. betwirt Frank and 
Foſter; which Glanvile affirmed, he being of Councel therein. And 
of that Opinion was the whole Court here; That the Cove- 
nanto2 ought to give notice what Aſſurance he will make, and 
to fhew his readineſs to do it, otherwiſe the Obligation is 
koꝛteited. But Walmſley ſaid , There was no difference, where 
the maner of the Aſſurance is left to the Covenanto2, and where 
he covenants to make one kinde of Aſſurance; Fo2 in both Caſes 
he is to do the firſt Act, and to tender the Aſſurance. TUherefoze 
it was adjudged fo2 the Plaintiff, But the Entry of the Judge⸗ 
ment was _ „upon the Defendants p2ayer , and the matter 
reſerved to Oꝛder. 5 Co. 22. b. 


Woodroff verſus Greenwood, 


Hill. 38 Eliz, rot. 912, 


Bs Upon Demurrer the Caſe was. Tenant in Tail, 
Reverſion to the Queen in Fee, lets it fo2 Twenty one pears 
y 
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by Jndenture ; and Covenants , That the Leſſee ſhall enjoy it 
againſt all perſons , without the interruption of any, beſides 
the Queen, her Heirs, 02 Succeſſo2s ; exiſtentibus Regibus, vel Reginis 
Angliæx. The Quin grants her reverſion to Wentworth; The 
Tenant in Tail dies without Iſſue; Wentworth enters, and ouſts 
the Leſſee , and he bzings Covenant; And adjudged that it lay: 
Foz none are ercepted beſides the Queen, and her Succeſſo2s, 
and not her Patentee. 


Fitton and the Counteſs of Northumberland his Wife, 
Sir Thomas Cecil and his Wife, Sir William Corn— 
wallis and his Wife, and the Lady Davers 
Daughters, and Heirs of the Lord Latimer, 
Plaintiffs, againſt Hall and others. 


Uzre Impedit. The Defendant pleads Releaſe of all Actions 
made by Cornwallis, hanging the Tit: And awarded, Chat 
it was in Barr to himlelf onely ; and that fo2 the others 

the Tit ſhould ſtand, TUhereupon Glanvile moved, That the 
Declaration was not good; Foz they count, That the Loꝛd 
Latimer Was ſeiſed in Fee of the Advowſon , and granted the nert 
Jvotdance to Carew, who pꝛeſented, and afterwards the Lo2d 
Latimer died, and it deſcended to them: And therefoze ill, Becauſe 
there is not alledged any Pꝛeſentment in their Father, no2 in 
any, who had the Inheritance, but onely in the G2zantee of the 
next Avoidance, which is not any Title. Fo2 in a Quare Impedit 
the Pꝛeſentment ought always to be alledged in him, who hath 
the abſolute Inheritance, and not in any other: and in p2oof 
thereof were cited 18 Ed 3. 15. 24 Ed.3.37. 40 Ed 3.10. 43 Ed. 3. 4. 
33 H. 6. 32. 7 Ed. 4. 20. 9 H. 7. 23. 16 H. 7.7. In which Books it 
is held, That a Pꝛeſentment by a Tenant koꝛ life, 02 fo2 years, 
02 by a Guardian , oꝛ by the G2zantee of the next Avoidance , is 
no Title foꝛ him in Reverſion. And that this very Caſe was 
here in Queſtion, Trin. 26 Eliz. rot. 1108. in d Quare Impedit by the 
Dean of Lichfield, and a Demurrer thereupon fo2 this very 
Cauſe, And the Opinion of the Court was, That — this 
Cauſe it was ill ; But no Judgement was given, becaule the 

laintiff diſcontinued his Sute : Tlherefoze, &c. But all the 
Juſtices, beſides Owen, held, That the Declaration was good 
enough; Foz this Pꝛeſentment by the Bzantee is in right of 
the Gꝛantoꝛ, and gives unto him ſufficient Seiſin: Foz the 
Books be not directly, That a P2eſentment alledged in the 
Gzantee is not good; But that where a P2eſentment is alledged 
in the G2zanto2 and G2antee, that the Pꝛelentment in the G2anto2 
is onely traverſable ; Fo 0 1 is the pꝛincipal, and the alledging 
of the Pꝛeſentment in both is not doubted, And here the Title 
is not onely alledged by the Pꝛeſentment, but alſo by the deſcent 
pꝛincipally. TU herefoze, the Demurrer being jopned thereupon, 
they awarded , That, ik other matter were not ſhewu the Firſt 
day of the next Term, That Judgement ſhould be entered fo2 
the x —_ And Jt was afterwards adjudged accozdingiy. 
5 CO. 97. b. 


The 
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The Queen verſas Huſſey. 


Uare Impedit. Apon Demurrer, the Caſe was. King U. 8. (45) 


gave a Mannoꝛ, with the Advouſon appertent, to Charles 

Brandon Duke of Suff. and his Heirs Males of his body, 
And Cn. Br. by Deed Enrolled Anno 30 H. 8. regranted that Man⸗ 
no2 and Advouſon to the ſald King, and to his Heirs, and Suc⸗ 
ceſlo2s, Afterward the Statute of 34H. S. cap. 20. was made, 
and after the ſaid King granted that Advouſon to Tannor in Fee, 
from whom, by mean Conveyances, it came to the Defendant. 
Ch. Brandon died without Jflue Male; And, the Church being 
now void, The Queen Pꝛeſented, and the Defendant diſturbed 
her; And the —_ a Quare Impedit 2 And the Defendant ſhews 
all this matter; And that afterwards , There were th2ee ]32e- 
ſcntments by the Patentees , under whom the Defendant 
claimed, And, upon all this matter, Jt was Demurred in Law ; 
And it was argued by Warburton fo2 the Queen, and by Hearn 
fo2 the Defendant, Firſt, TUhether this G2ant by Tenant in 
Tall, it being good to binde his Iſſue, (as it agreed by all, that 
it was by the 1 ＋ woꝛds of the Statute of 24 fl. 8.) The King 
thereby hath a baſe Fee in him, and his Reverſion erpectant there⸗ 
upon, 02 whether he ſhall be in, as in point of Reverter ? Second 
ly, Admitting, That he is ſeiſed of a baſe Fee, 7Uhether this 
Gant to Tannor, not reciting his Eſtate, be good: And, Thc - 
ther it ſhall endure as long as the baſe Fee continues onely, oz 
be ſuffictent alſo to paſs the Eſtate in Reverſion in Fee ? Thirdly, 
Admitting, That this Patent is not good, TUhether this double 
Alurpation ſhall binde the Queen in this Action, and be a good 
Title to2 the Defendant? As to the firſt, all the Juſtices Re- 
ſolved, That King Hl. 8. was not ſeiſed of any baſe Fee, but 
of an abſolute Eſtate given unto him; And he was in, as in 
point of Reverter : and there is not any difference betwirt this 
Cale , and where Tenant-in-Tail, the Reverſion to the King, 
is attainted of Treaſon ; fo he hath the Fee conjoyned in him. 
Ind the Statute of 34 4.8. makes it clear, That he hath by the 
Deed Jurolled anabſolute Fee in him. As to the ſecond, Ad⸗ 
mitting, That he hath two Fees in him yet the ]Patent is good 
ko the vaſe Fee, and fo2 the Reverſion in Fee, without reciting 
the Kings Eſtate; And the Eſtate of the ]Iatentee ſhall go out 
of both Eſtates. And as to the third, Anderſon, and Beamond held 
clearly, That two, 02 thzee Uſurpations ſhall not put the Queen 
out of Poſſeſston , no2 gain any Title againſt her; Fo2 when 
the Queen hath any thing permanent , no Subject can take it 
from her by any Torr. And they ſaid, Jt hath been ſo Adjudged 
in this Court, although the Queen had the Advouſon in right of 
the Dutchy, But Walmſley doubted of the point of Uſurpation, 
being after two Pꝛeſentments; Becauſe the Pꝛeſentee comes 
not in onely by Act of the Patron, but by the D2dinary, who 
admits him. But foꝛ the other Points, T hey all Reſolved; And 
It was Adjudged fo2 the Defendant. 


Beſwick 
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(47) 


(38) 


Beſwicke ve ſus Cumden, 
Trin. 38 Eliz. rot. 1038. 


Ction upon the Caſe, And Counts, That he was ſeiſed in Fee 

of Lands adjoyning to a Brook, whereof the Oefendant 
was ſeiled; and That the Defendant cuſtodwit, & manutenuit quan- 
dam molem in the B2ook, by reaſon whereof the Bꝛook ſurrounded 
his Land, &c. Whereupon the Defendant Demurred; And it 
was argued by Glanvile f02 the Plaintiff, and by Lewkner fo2 the 
Defendant, And all the Juſtices Reſolved fo2 the Defendant ; 
Firſt, That this Action upon the Cale lies not; Becaule, if it 
were a Nuiſance , the Plaintiff might have his Remedy by an 
Aſliſe, 02 Quod permittat. And a Man ſhall never have an Action 
upon the Caſe , where he may have any other Remedy by any 
Arit founded in the Regiſter ; And this is onely given, 
where there wants _ a Remedy, Secondly, There is not here 
any Dfience committed by the Dekendant Foz he alledgeth, 
T hat he kept, and maintained a Bank ; which ts, That he kept 
it as he found it: And that it is not any Offence done by him; 
fo2 he did not do any thing; And if it were a Juſance befoze his 
time, it is not any Offcnce in him to keep it. But the ]laintiff is 
to have his Remedy to abate it, by a Quod permittat: And therefoze 
the Caſe here differs from 4 AM. Pl. 3. Fo there the (ſing was a 


new Nuſance, but it is not ſo here, WUherefo2e it was Adjudged 


fo: the Defendant, 


Whyddons Caſe, 


Nnuity. The Defendant ſaith, That he delivered the Deed 

of Annuity to the Plaintiff, as an Eſcrow, to be his Deed, 
upon a £2rtatn Condition to be perfo2med, otherwiſe not; And 
That the Condition was not yet perfozm*d: And thereupon 
the Blaintift Demurred. And, without Argument, adjudged fo2 
the Dlaintiff. Fo2 the Delivery of a Deed cannot be Averred to 
be to the Party himſelf as an Eſcrow. Vid. 19 H. 8.8. 29 H.8, Dy.34- 
Vid. poitea, Trin. 43. Fl. 7. 


Dumport verſus Sympſon. 


Ction upon the Caſe ; And Counts, That he was poſſeſicd of 
Ta Fountain of Silver to the value of 500-1. and delivered 
it to J. D. to tranſpo2t beyond Sea, and there to ſell it, and to 
render an Accompt thereof to the 13laintift , which the laid J. P. 
b2ake, and converted to his own Uſe. Thereupon the [Ilaintift 
bꝛought his Action upon the Caſe againſt him, wherein they were 
at Iſſue, and the Dekendant being pꝛoduced as a TUtitne(s on the 
part of J. D. falſely ſwoꝛe, That the ſaid Fountain was not woꝛth 
above the value of 180. 1. whereas, in Truth, it was woꝛth 500- 1. 
By reaſon of which falſe Oath > The Jury gave to the now 
JAatntiff but 200. J. Dammages , whereas they would other: 
wiſe have given moze Dammages : whereupon he b2ought 
this Action; The Defendant pleads Not gvilcy, and found againft 


him, and Dammages alſeſſed to co |. And it was moved in 
Ar 
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Arreſt of Judgement, That the Action lap not; Foz the Law 
intends the Dath of every man to be true, And therefo2ze until 
the Statute of 3. & 11 H. 7. which gives power to cramine , 
and puniſh }Ierjuries in the Star-Chamber , There was not 
any Punichment fo2 any falſe Dath of any TUitneſs , at the 
Common Law. And now there is a fozm of Puniſyment fo2 
Perjurp p20vided by the Statute of 5 Eliz. And if this Action 
ſhould be allowed, the Defendant might be twice puniſhed, 
viz. by the Statute, and by this Action; which is not reaſonable, 
And of that Opinion were Walmſley, Beamond, and Owen; That 
this Action lies not: Foz at the Common Law, there was 
not any Courſe in Law to puniſh Perjury: But yet betoze the 
Statute of 3 H. 7. The Kings Counſel uſed to Aſſemble, and pu⸗ 
niſh ſuch Perjuries at their Diſcretion 2 And if he ſhould be pu⸗ 
niſhed in Law hy this Action, there would be ſome P22eſident 
of it beio2e this time: But being there is not any ]22eſident 
found thereot, it is a good Argument , That the Action is 
not maintatnable: And it appears by 7, & 8 Elz. Dyer 272. That 
at the Common Law there was no Puniſhment — Perju- 
ry, but in Cate of Attaint: But in the Spiritua 

pro Læſione fidei, In Caſes Spiritual they uſed to puniſh them. 
And here they would, in this Action, draw in Queſtion the in⸗ 
tent of the Jurazs, what greater Dammages they would have 
given „ Anlels to2 this Dath, which is ſecret, and cannot be 
tryed: And, theretoze to puniſh a man fo2 his Daly , upon a 
ſecret intent would be hard: And, if this might be ſuttered, eve⸗ 
ry ({Uitncſs would be d2zawn in Queſtion. TUherefoze upon 
theſe Reaſons they hcla, That this Action lay not, and gave 
Judgement {02 the Defendant againſt the Opinion of Anderſon, 
who conceived the Action was matutainable, 


Ive verſus Sams. Trin. 38 Eliz. rot, 1905. 


V aſt, and Counts of a Demile fo2 thirty years made to the 
Dctendantof the Manno2 of Tottnham in bſſex, The De: 
fendant leads, Non Dimiſit modo & forma, und thereupon a Spe⸗ 
cial Aer dict found, That J S. Lett the Banno2 to the Defendant 
fo2 thirty pcars, Exceptis omnibus boſcis, & ſubboſcis, anD atter wards 
makes another Leaſe to the ſame Leſſee fo2 ſixty years of all 
Woods , and Ander woods growing , and being upon the 
Mannoz without Impeachment of Tlaſt: And after that made 
a third Leaſe to the ſame Leſſee fo2 thirty years of the Mannoꝛ, 
to Commence aiter the end ok the firſt Term, The firtt Term 
erpires , The Leſſee afterwards cut down Trees. And 1ve ha- 
bing the Reverſion bzings Maſt. Et ſi, &c. Hearn fo2 the lain 
tiff; The Queſtion tis onely , TUhether by this Exception, oz 
the ſecond Leaſe , the NTlaod be ſo ſevered from the Yannoz, 
That it doth not paſs by the third Leaſeof the Mannoꝛ, And 
whether this third Leaſe was not an Jmplicite Surrender, and 
dꝛonwing of the ſecond Leaſe, And he held clearly, That the 
Woods, and (Inverwoods, notwithſtanding this Exception, 
and the ſecond Leaſe , remained [2arcel of the Reverſion of the 
Mannoꝛ, and paſſed by the third Leaſe of the Mannoz: And 
ſo is the Opinion of Portman in Plowd. 104. & Dyer 223. Glanvile e 
Err contra 
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contra. Firſt, By the Exception the Sov1i1s excepted, as 14H. 
8. 1 is, ind, during that time, it remains excepted, and divided 
from the Mannoꝛ, to all purpoſes, But if one Letts an Acre, 
Parcel of a Bannsz, fo2 years, The Reverſion thereof is Par⸗ 
cel of the Mannoꝛ, and ſhall paſs by a Grant of the Manno: But 
a Leaſe of the Manno2 excepting an Acre, the Acre ercepted 
is not any part of the Mannoz, to any purpole , and ſhall not 
pals by a Leaſe of the Manno: And this difference appears by 
Bromley , in Plow. 104. & 38 H.8. Then the Soyl of the 00d, be- 
ing ſevered fo2 the time, it ſhall not paſs by the third Leaſe of 
the Mannoꝛ. And the ſecond Leaſe doth not conjoyn them to 
Maunoz : Foz Ir Soyl 1s not Lett, but onely the 
{190d growing, &c. which extends onely to a Leaſe ofthe Trees; 
So it remains always ſcvered, TUherefoze this Iſſue is found 
to2 the Defendant, That he did not Lett, &c. Walmſley ; Tt ts a: 
gered tn Culpeppers Tale, 2 Elz. Dy. That, if I ſell Trecs grow- 
ing mithin my Land, They are now become Chattles: But, it 
Jbup chem again, They are now rejoyned to the Inheritance. 
<2 gere, by this Exception of the Tlood, the Sopl is except⸗ 
eb, and ſevered from the Mannoꝛ in poſſeſſion : But it is Par: 
cel of the Reverſion ot che Wanno? ; And there is not any dif- 
ference , where Parcel is Lett , and where Parcel is ercepted, 
So it paſſed by the taking of the third Leaſe, which was clearly a 
Surrender, oz Erttnguiſhment of the ſecond Leaſe pꝛeſently, 
although this third Leaſe is to commence at a day future, as it 
hath been agreed in this Court; Becauſe, hy his acceptance, ye 
allows the Leſlo2 able to Lett the Land during the other Leaſe, 
Anderſon , There is no doubt; but that the Soyl of the Mood 
18 excepted, and pet it remains Parcel of tye Reverſion of 
the Pannoꝛ, and ſhall paſs by a G2ant , 02 Leaſe of the Man: 
no2, and ſhall be recovered by a Recavery of the Mannoꝛ. And 
there is not any difference, as to this purpoſe, betwirta Leaſe of 
Marcel, and an Exception of ]aarcel of the Mannoꝛ. And J 
agree, That if Trees be ſevered from the Mannoꝛ by Grant, yet, 
if they afterwards return to him, who had the Wanno? , They 
be rejoyned , and are not Chattles in him: And that his accept- 
ance of the third Leaſe was p2eſently a Surrender, oꝛ Extin⸗ 
gutſhment of the ſecond Leaſe, Foꝛ he ceuld not have the Land, 
and Trees in him, in ſeveral degrees; But the Trees ſhall be 
rejoyned to the Land by the laſt Leaſe, And if Leſſee fo2 twen- 
ty years takes a Leaſe fo2 ten years, to begin at Michaelmas, 
There is no doubt, but that the Term fo2 twenty years is Sur- 
rcnd2ed, 92 Determined pꝛeſently: F92 by the Leſſees acceptance 
the Leſſoz hath power to make a new Leaſe , during the fo2- 
mer, and at the time of the Leaſe making. Therefore, &c. 
And Beamond agreed with him in omnibus: TUjheref92e ( abſente 
Owen ) Judgement was given fo2 the Plaintiff. Nore : Walm- 
fley ſatd, Jf one bargains and ſells his Trees to one, and after 
Lett the Land unto him fo2 years, the Trees are now rejoyn- 
ed to the Land: So that if the Leſſee cuts them down, be ſhall 
be puniſhed in Walt. Sed Quare de ceo; 5 Co. 17. 
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Brown verſus Terry. Hill, 37 Eliz. ror, 620, 


== Caſe upon Demurrer was. It was found by Office, That 
J. S. who held of the King, died without Heir. W. S as Heir 
to J. S. traverleth this Office, and was at flue with the Qusen, 
That J. S. did not die without Heir. And, hanging this Jſue, 
he made a Feoffment of the Land, with letter of Attozney to 
make Livery, And after, the Jſſue was tried, and Judgement 
iven againſt the Queen. And after that Judgement, and be- 
de the Urit of Amoveas manum Executed, The Attozney made 
LIvery acco2ding to theDeed:And,Tlhether this were a good Fe- 
offment, 02 not ? was the Queſtion, Firſt, Becauſe the Heir, 
at the time of the making of the Deed of Feoffment, had no- 
thing, &c. Secondly, Becauſe, at the time of the Livery erecu- 
ted, the Queens hands were not amoved, and ſo the Livery was 
during the Queens Poſſeſſion, Daniel, Serjeant ; By the Judge⸗ 
ment, The Queens Poſſeſſion is utterly defeated , and is in t 
Dcir, befoze any Amoveas manum awarded : Fo2, That is onely 
to this purpoſe , To compel the Eſcheator to avoid the poſſeſs: 
on, if he will hold it againſt the Judgement. And ſo is the Opt- 
nion of Seamford,78. 10 Aſſ. 2. 10 Ed. 3. Aſſ. 156.And the Difference is; 
where the Queen ſeiſeth by Title: Foz then, her Title being 
determined, There ought notwithſtanding, to be Livery made 
to him, who hath the Right, But, when She ſeifeth without 
cauſe ; And he, who hath Right,. hath Judgement fo2 him, He 
may enter without Livery : As 5 Ed. 3. Quare Impedic,34. And the 
Deed of Feo t befoze the Judgement is good: Foz 
Party had always the Right of Inheritance, and N 
of the Land. TTlherefo2e, &c. Anderſon; There ought nat to be a 
Travers, where the Queen by Dffice is entituled to the Fee in the 
Land; unleſs it be in Caſe, There an Office is found after an 
Attainder of Felony, 02 Treaſon, In which Caſe, it is given 
by the Statute of 2 Ed. 6. cap. 8. But Owen fatd, That this Tra- 
vers is given by the Statute of 34 Ed. 3. cap. 14. Vide Stamf. 61. @ta- 
tute 36 Ed. 3. cap. 13. 8H. 5. 19 R. 2. Title Travers 37, & 47. Ander- 
ſon, Ik the Judgement be good, yet the Queen is not out of 
Poſleſsion , until the TUrit of Amoveas manum erecuted : And 
then the Livery is void ; And the Deed is not good, Foz,arthe 
time of the Feoffment he had not any Authoztty to make Livery, 
But it is good to be adviſed therein. But Beamond e contra: That 
the Poſſeſsion is out ot the Queen by the Judgement, fo? the 
Realons befoze ſhewn, And the — is well made by the At⸗ 
tozney ; The Queen being out of PoſſeiSion. Owen, The Deed, 
being void at the firſt, cannot be made good by a Subſequent Act, 
AS; It I make a Deed of Feoffment of Land, which J have not, 
and ſuch a Letter of Attozney , and afterwards J purchaſe the 
Land, pet this Deed is void: So here. (Uheretoze, &c. Walm- 
ſley abſence, Adjournatur : But, afterwards the ſame Term, it was 
adjudged, That the Livery was good: F02, by the Judgement, 
the Queens hands were immediately amoved, And he had Autho- 
rity to execute Livery upon the Land. 
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Laugher verſus Humphrey. 


(51) Eplevin. The Caſe was: That a Man, and Woman, being 

Joynt-Tenants in Fee of a Mannoꝛz, intermarried, and al 

ter levied a Fine thereof to a Stranger, who rendꝛed it to them in 

Tail: They have Iſſue, thꝛee Daughters. The Baron dies; The 

Feme takes a ſecond Baron, and they levy a Fine, and retake it in 

Special Tail. The Feme dies without Jfſue by the ſecond Ba- 

ron. The Daughters enter. A Leſſee fo2 years of the ſecond 

Baron Diſtrains a Copy-holder foꝛ his Rent. Ye bꝛings a Replevin. 

The other Avows, and did not aver the life of the (econd Baron: 

and, fo2 that cauſe, it was held to be ill. And it was here moved, 

Firſt,CUhether the firſt Eſtate tail be within the Statute of 1 H. 

7. And held clearly, That, fo2 the one Moyety, it was: But, 

fo2 the other, not, Secondly, TUhether the Eſtate in Fee be with: 

in the Statute of 11 H. 7. And it was held by all the Juſtices, 

That it was not: Fo2 it may go to a Collateral Heir. And this 

Statute doth not pꝛovide, but fo2 the Heir in Tail onely, Third- 

ly, It was moved, That an Avowry cannot be made fo2 Rent of 

a Copy-holder in this Court, no moze, then an Ejechone firmæ, 

which lies not foꝛ the Leſſee of a Copy-holder, But all the Court 

. e contra. FQ there is great difference between the Caſes, Foz 

| the Ejectione firmæ ig byought fo2 the Copy ll 8 it ſelf, But this 

— is fo2 Rent due to the Loꝛd, which is a Duty at the Com⸗ 

mon Law. And therefoꝛe an Avowry may well be fo2 it: As, 8 R. 2. 
Avowry 86. 18. Uherekoze, &c. ä 


Bonner verſus Walker, 


(52) ACS The Iſſue was, CU hether the place, where, &c. was 
the Free-hold of the Avowant , 02not ? And it was found by 
the Ger dict, That it was the Free-hold of the Avowants life. 
Et per Curiam, It is found againſt the Avowant. Foz when he 
ſaith, {ts Free hold, It is to be intended his ſole Frec-hold ; and 
in his own Right, TUherefo2e, &c. | 


Mallet verſus Mallet, 


(53) Reſpaſs foꝛ Lands in North-peyton in Somerſerſhice, It was held 
1 per Curiam, That a Manno in Reputation, which is not a 
Pannoꝛ in Truth, will not paſs by the Name of a Mannoꝛ, in 
a Fine, 02 Common Recovery: Fo? they ſhall not be taken by 
Jntendment, But otherwiſe it is in a Conveyance : Fo? there 
the intent of the Parties will help it. 


Townſend verſus Wale. Trin. c Hill. 35, rot, 1244. 


(54) [ — a ſpecial A erdict, The Caſe was: A Man, ſeiſed of Lands 
in JPoſſeſsfon, and of other Lands in Reverſion , upon an 
Eſtate to2 Lite, deviſeth by his A ill in TUriting, That ew 
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cuto2s ſhould have all his Lands Free, and Cuſtomarp, in D. 
f02 ten years , to perfazm his Tlill, and the Till of his Fa- 
ther, with the pꝛofits thereof; And that, after the en years, His 
Erecuto2s , 02 any of them, ſhould ſell it fo2 the payment of 
his Debts. He makes thee Erecuto29, and dies: The one 
dies; The ten years expire; The Tenant-fo2-Life dies; The 
two ſurviving Executo2s ſell the Land, &c: Spurling; This Sale 
is not good. Firſt, The Reverſton of the Eſtate fo2 Lite paſſed 
not; Becauſe he had other Lands there to ſatisfie the Moꝛds, 
and it was not his oy to paſs it, becauſe there was not any 
p2ofits to be taken thereby. Secondly, The Sale by two Erecu- 
(02S is not good: F02 it ought to have been by all, 02 by the one 
of them onely. But the Court reſolved to the contrary in both. 
{Cyerefore it was adjudged accozdingly, 


Soulle verſus Gerrard, Mich; 37, & 38 Eliz; rot. 1149, 


— firmæ. (Jpon Not guilty pleaded, a Special Cerdict was 
found ; That Richard Baker was ſeiſed of this Land in Fee, and 
held it in Soccage, and had Iſſue four Sons; and Deviſed it to 
Richard, one Of his Sons, and his Þetrs, fo2 ever; and, if Richard 
died within the Age of one and twenty years , 02 without Jffue, 
That then the Land ſhould be equally divided amongſt his thee 
other Sons, The De viſo2 died. Richard the Deviſee had Iſſue, 
Mary, and died within age. The thzte Sons enter, and Lett it 
ta the Plaintifl. And the Defendant, by Maries Command, ou 
ſted him. Slanvile, fo2 the Plaintiff; Jt hath been Dbjected ; 
That this Remainder ſhall not take effect, unleſs that Richard 
died without Iſſue, and within Age, Foz this Disjunctive or ſhall 
be taken fo2 the Copularive Aza, Blit that cannot be: ce t 
were to conſtrue the Intent againſt the direct TU102Ds of the Devi⸗ 
(02; which never ſhall be, Secondly, Jt hath been Objccted 
That this Remainder is limited to depend upon a Fee-fimple ; 
which cannot be, IJ agree, That, qt the Common Law, as 19H. 
8. 8. &29H 8. Dy. 33. a Remainder cannot be limited to depend 
upon a Fee-ſimple : But, after the Statute of 32H. 8. it well 
might. Fo2 the Statute gives liberty to every Owner to diſpoſe 
of his Land by Deviſe at his TUul , and Pleature, So, there- 
by the Land ought to paſs acco2ding to the Till of the Deviſo2: 
Foz ſo the Act of Parltainent willeth. And, as a Remainder 
may be limited to depend upon a Fee by Act of Parltament; So 
it may by a Till , which is is to be conſtrued in ſuch maner. 
And this is the Opinton of Monſon tn Plowden, 413. And here, if it 
cannot be good by way of Remainder ; pet it (hall be as a Se- 
veral Deviſes : So that the Remainder limited ſhall be as Se⸗ 
veral Deviſe, and as a Revocation of the firſt Eſtate after ſuch 
am Act done; which may well be, Anderſon, The TU92ds in the 
Act of Parliament, That He may diſpoſe at his will, and pleaſure , are 
not to be conſtrued ſo largely, as hath been ſalid: But He may 
diſpoſe at his will, and pleaſure, So as it be accoꝛding to the Rules 
of Law: otherwiſe, it is a vain TUill. And, if other Conſtructton 
ſhould be made thereof, There would many Abſurdities enſue 
thereupon, And in this Caſe, if the Limitation had been ſingle, 
(viz.) That, if he died without Jfſue, &c. it were plain, That it 
was an Eſtate-tail ; Fo2 that ſhews what Heir ought to have its 
an 
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and explains the fozmer Limitation , and is not Repugnant 
— And J conceive, That this part of the Limitation, 
If he die within Age, is utterly void: Foz a Remainder cannot 
depend upon a F and then it is all one, as if the Limitatt- 
on had been Single, Jfhe died without flue. So Richard hay 
an Eſtate-tail, which deſcended to his Daughter, and ſo the De- 
fendants Entry was lawful. TUberefoze, &c. Walmſley, The 
Toꝛds in the Statute, Ac bis will, and pleaſure , are to be conſtru⸗ 
ed, That he is enabled thereby, to deviſe by his TUill to what 
perſon what Quantity of Land, and what Eſtate he will, ac- 
co2ding to the Rules of Law. But it inables — not to make 
any Deviſes 2 the Rules ok Law, And here the Deviſo2 
ath given a Fee ſo, as nothing remains unto him, There: 
02e he cannot to that Intent limit a Remainder over: Foz 
if ſo, a Fo2mer Title, and Eſtate would thereby be defeated 
by a Newone, which is againſt all the Grounds of Law, where: 
by a Remainder is void, which depends upon a Fi, But 
it ſeemeth here, That Richard hath an Eſtate tail by the TU1ozds, 
And, if he die without Iſſue, &c. Ie conceived alſo , That, if the 
Remainder might paſs upon his dying within Age, pet it 
could not be until he died without Jflue alſo, Fo2 the Noꝛds 
being, If he died within Age, or died without Iſſue, Then, &c. this 
Then, which ſhews the beginning of the Remainder , ſhall be 
When he Dies without Jſlue, and not befoze, So it is all one, 
as if the Diſ-junfive Or Had been a, Copulative. I heretoze the 
_— all be Barred, Beamond acco2D ; The Statute, That 
e may diſpoſe at his will, and pleaſure, goes as well to Acts 
executed, as to Deviſes, But thoſe ought always to be ſo in- 
tended , as that they may ſtand with the Rules of Law. O⸗ 
therwiſe , his TUill is vain, TWherefoze this Remainder to 
begin upon the dying within Age is vain, So as the fir 
art of the Till is of no value. Then the ſecond part makes, 
hat the Deviſee hath an Eſtate-tail , although it be in a 
Deed; AS 5 H. 5.6. & 37 AM. 15. A fortiori, in Cale of a Deviſe. 
TUherefoze, &c. Owen accod; That the Remainder cannot be- 
n upon the firſt part of the Limitation, no mo2e, then if it had 
een Upon a Conveyance , 02 Gzant; But that is void: Then 
the other part makes it an Eſtate-tail, And J agree, That, 
if the Rematnder might commence upon the firſt Limitation, 
yet it ought not to commence by the 7U02ds, and Intent, until 
the other = be perfozmed alſo, viz. That the Deviſee died 
without Jſſue, TUherefoze here the Eſtate is in the Daughter. 
And it was adjudged fo2 the Defendant, 


Wentworth verſus Wright. 


Uare Impedit. The Caſe was: One Davies, Incumbent of the 
Church of A. was created Biſhop of Saint Aſaph; The 
Mueen thereupont pꝛeſented the Defendant to that Church: 

And the Plaintiff, being Patron, brought the Quare Impedir, 
And, UUhether the Queen by Pꝛerogative, oꝛ the Patron ought to 
reſent ? was the Queſtion upon a Demurrer. Velverton, f02 the 
laintiff;There be in Law divers Avoydances of Benefices, where- 
of this Creation of the Incumbent into a Biſhop is one, whereby 
the 
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the Church becoming void, the Patron ſhall have the benefit, 
and Pꝛeſent again. And J know not any Reaſon, TUhby the J2a- 
tron ſhould not have the benefit of this Avoydance, as well as in 
other Caſes of Avoydance , as in taking of a ſecond Benefice, 
Depzivation, 02 otherwiſe, And there ts not any Book, where- 
by it may be pꝛoved, That there is any ſuch Pꝛerogative in the 
Bueen, but onely 5 Mary, Br, Preſentment al Eighle 31. And againſt 
that is the Opinion 11 H. 4.37. And, if a Church becomes voty 
by the Incumbents being created a Biſhop , the Queen, oz Pa⸗ 
tron may Pꝛeſent; and 5 Fd. 3- Quare Impedit 35. 21 Ed. 3. 39. 1 Ed. 
35. 7H. 4. 5. Although it appears in thoſe Books, That the 
Church was void by the Incumbents being created Biſhop, Bet the 
Queen made not any Title to the Benefice fo2 that cauſe ; 
{Uhich is a great Argument, That the Queen hath not any ſuch 
JPrrogative, And ſo are 44 Ed. 3. 25 and Temps Ed. 1. Quare Impedit 
181. where the King (although the Benefice was void by creating 
the Incumbenc a Biſhop ) made not any Title. And Doctor and 
Student, 116. 18, That, if a Benefice he void by Death, Creati⸗ 
on, 02 Ceſston, the ſix Moneths ſhall be accounted from the time 
of the Death, Creation, oz Ceſsion ; which p2oves, That the 
Pꝛeſentment appertainednot to the Queen: Foꝛ then there could 
not be any Lapſe, And 6 Elz. 228. the Opinion is erp2eſy , 
That the Queen hath not any ts yr in this Caſe, There: 
foze, &c. Drew e contra, The Books vouched, That the King, 
having. Title by his P2erogative , did not take advantage 
thereof , but made other Title, are not of any Authozity againſ> 
the Queen. But ſome of them, as 41 Ed. 3.5. & 17Ed. 3. 40. 
and the greater Opinion in 111 4. 37. p2ove erpreſly fo2 the 
Quecn. And the Common Experience at this day is, That 
the Queen, in all thoſe Caſes of creating the Incumbent a Biſhop, 
hath 132eſented to his Benefices: and ſo there be many Pꝛeſidents 
thereof. And in 6 Elz. Dyer, 228. the Plaintiff did not Demur 
upon the Queens IDꝛerogative But took Jſſue , That the 
Church was void by Reſignation , befoze the Creation. And, 
although it is ſald, That this Pꝛerogative cannot be pꝛoved by 
Reaſon, this is not Material, no2 ought there any Reaſon to 
be given, 02 enquired about the Queens Pꝛerogative: Foz, 
in regard She ts the Head of the Teal Publique, and defends 
Der Subjects, and their JPofleſstons,theLaw attributes unto Her 
many Pꝛerogatives, fo2 which no Reaſon can be yielded; as to 
have the Tythes of Lands lying out of any Pariſh ; To have the 
Primer Seiſin of all Lands, as well of others, as of thoſe, which 
are holden of Her in Capite; To have the Temporalities of the 
Biſhopzicks ; and the like, Bet there is great Reaſon alſo fo; 
this Pꝛerogative: Fo the Queen hath advanced the lacumbent 
to a greater Dignity; And it is Her great Loſs to part with 
the Tempozalities ofthe Biſhopzicks, She was allo the means 
to cauſe the Avoydance of this Benefice. And it is an uſual 
Pꝛactiſe, That the Queen fo2 the moſt part, upon creating ot 
Biſhops, grants unto them to hold their Benefices in Commendam, 
which is good againſt the Patrons ; becauſe the Pꝛeſentations 
belonged unto Her, And that is as — a 0g to the Pa⸗ 
— if the Queen Her (elf had Pꝛelented thereto, TAhere⸗ 
c. 
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Marſh verſus Curtcys. 
Trin, 37 Eliz, rot, 1302, or Hill. 38 Eliz, rot, 1302, 


E Firmæ. Upon a Special Uerdict it was found; That 
the ]Ilaintiff was ſeiſed of a Meſſuage, and Lands, in Fee, 
and Lett it to the Defendant fo2 years, rendung Bent, upon 
Condition, That the Leſſee ſhall not Parcel out the Land, nor any part 
thereof from the Houſe. The Leſſee grants all his Term in the 
Hauſe, and part of the Land, retaining to himſelf the Reſidue 
of the Land „and a:terwards Letts part of that Reſidue * 
The Rent at̃ter warbs is areer, ano demanded by the Leſſoꝛ, and 
acce pted. And, fo2 tix Condition befo2e bꝛoken, he enters. 
And, TU hether his Eniry were congeable, oz not, was the Que: 
ſtiod. Glanvile, fo2 ihe Ilaintiff, Firſt, The Condition is here 
broken ; Foz the TTozds Parcel our the Land 16 A common 
Term in Efex , which is as much as to ap, That he ſhall not 
Lett, 02 divide any part thereot fro: the houſe ; But that they 
ſhould ali go together: Sa the Conoition is clearly bꝛoken. The 
Acceptance then of the Rints after ward {alli not eſtop him to 
take advantage of the Condition: Becauſe it is Cellateral, 
But other wiſe it is, where the Condition is foꝛ Non payment of 
Rent. And this difference is proved vy the Books, 46 Aſſ. 5. 
20 Ed 4. 18. TU yecetoze, & And, as £0 the firſt poinc, all the Ju⸗ 
ſtices, Anderton, Walmiiey, and Beamond àgreed clearly : That the 
Condition was byoken 2: Foz although it were ovjected, That 
the Land is not parcelled from the Houſe, but the Haute from 
the Land, and ſa the Condition nor woken in the Cordes, and 
d Condition ought to be taken ſtrictty ; 36 is all one, where the 
Houſe is diviucd from the Land, and where tie Land trom the 
Tour, Fo the inten: of the Condition 15 bꝛoken, and alſo the 
Wozbs: Foz the Land is divided, and parcelled trom the Houle, 
and rhe dividing thercol trom the Hauſe is the Patter, and Sub⸗ 
ſtance of the Condition. And it is not material , where it be⸗ 
gan, no2 where the Separation was made. TUherefo2e, &c and 
in Doof thereof vid. 5 Ed. 3. Debt 1 2. Foz the ſecond point, 
Anderſon, und Beamond held; That chis Acceptance ſhall bar him 
of his Entry. Fo2 he accepted it, as Rent due unto him by the 
Leaſe ; which cannot be, if the Eſtate be undone by an Act ÞN2ece- 
dent, Fos, if he had entred fo2 the Condition bꝛoken, He could 
not have had the Rent; And when he accepted the Rent, he 
ſhews his Intent, aud Election to have the Leaſe continue. And 
there is not any difference, as to this purpoſe, betwirt a Colla- 
teral Condition, and a Condition fo2 paying Rent: Foz the rea- 
ſon, That he ſhould be barred of his Entry is one in both Caſes, 
viz. Becauſe, by his own Act, he hath affirmed the Leaſe to have 
continuance after his Title of Entry accrued unto him. But 
the Acceptance of Rent, due befoze his Title Entry, is no Bar: 
Foz, it being then due, he might have Debt fo21t. And it doth 
not ſhew any Election in him to continue the Leaſe,as it doth here. 
TUbereſoze, &c. Walmſley e contra, in this ]Ioint ; Fo2 there hath 
been a Common Difference betwirt a Condition Eollateral, and 
a Conditton fo2 the Payment of Rent: F02,tn the laſt Caſe,Accep- 
tance of the Kent, due after, diſpenſeth therewith ; But = = 
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and this difference was agreed here in Rawlins Caſe, fo2 the Ship, 
where the Condition was fo2 the payment of Rent, anda Fine: 
after Non-payment of both;he accepted of Rent due afterwards, 
And it was held to be a Diſpenſation with the Condition fo2 Non- 
payment of rye Rent,but not fo2 the other part of the Condition 
And this Difference ſtands upon good: reaſon, becauſe the Acce- 
ptance of the Rent is a good Diſpenſation with þ Condition. And 
in that he received the Kent it ſelf (The JNon-payment whereofts 
his Title of Entry) That Acceptance is a Satisfaction unto him 
fo2 the Rent: But it cannot be any Satisfaction fo2 any other 
matter · F02 one thing due unto me cannot be Satis faction fo? a- 
nother thing due unto me. And the Rent is due fo2 the pꝛoſits of 
the Land taken by the Leſſee, But when the Leſſoz ts ſatisfied 
of the thing, fo2 which the Entry is given him, It is good reaſon 
to Bar him ot his Re-entery ; As where the Loꝛd hath cauſe of 
Ceſſavit, Acceptance of the Rent ſhall bar him. Therefoze, &c. 
Owen abſente, Adjournatur. Afterwards, Jt was adjudged to2 the 
Plaintiff, 3 Co. 65. 


Lee and his wife verſus Colcſhill, 


Paſch. 38 Eliz, rot. 1707. 


Ebr by them, as Executoꝛs of Smith upon an Obligation, a* 
gainſt the Defendant,as Erecutrir to Coleſhill her Husband. 
The Dekendant pleaded, The Condition to be fo2 the perfozm- 
ance of Covenants within a certain Jndenture betwirt Smich on 
the one part, and Coleſhill on the other part. Thereby Coleſhill, 
being Cuſtomer of London, made Smith His Deputy in the ſald Df- 
fice, and Covenanted to Surrender thoſe Letters Patents be- 
fozea certain day, and to pꝛocure new to himſelf, and the ſaid 
Smith. As alſo, That if Smith died, Living C. that C. ſhould pap 
to the Executoꝛs of Smith oo. and ſhe us the Statute of ; Ed. o cap. 
16. That all N ains, and Contracts, fo2 the buying 
of divers Offices ( whereof this is one) ſhall be voyd, And there- 
upon the Plaintiff Demurred, Glanvil pzayed Judgement fo2 the 
Plaintiff; Fo2 there be many Covenants within the Jndenture, 
whereof ſome are good and lawful : And fo2 them, doubtleſs, the 
Obligation remains good. Leb although, the Statute makes 
the Covenants concerning the buying of the Office, and the Obli⸗ 
ation as to it void, vet fo2 the other Covenants therein recited, 
ing lawful, The Obligation continues in fo2ce, Vid. 20 H. 6. 23. 
und 4 H. 7. that an Obligation may be avoided, 02 Diſcharged in 
Rar and ſtand good fo? the reſidue, Drew e contra. All the parts 
ere of this Jndenture concern the exerciſing of this Office. And 
if any of the Covenants concerning other matters in the Inden 
ture ſhould be accounted good, yet the Obligation is votd in all 
(But fo2 the good Covenants peradventure an Action of Cove- 
nan would lye, it they be not perfoꝛmed) F92 the Statute ſaith, 
theBondto that purpoſe ſhall be void-And then, It ts not poible, 
It ould be void to this intent, and be good fo2 another: And, 
It hath been held in the Queens Bench, If a Parſon makes a 
Leaſe, which is void by the Statute fo2 non-Reſidence, and 
there is an Obligation fo2 the perfozmance of Covenants; Al- 
though there be ſome Covenants therein, which ds not concern the 
Leaſc: yet the Bond is intirely void, Otherwiſe, all tie meaning 
By y ** 
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of the Statute ſhould be defrauded by putting in a lawful Cove- 
nant, within the Indenture, whereot the Court here did not delt- 
ver any great Opinion: But, ablente Wau, adjournatur. And Jt 
was afterwards Adjudged, That this Obligation was void in 
every part, being againſt Law. 3 Co. 82,83. 


Wilkinſon vciſus Netherſol. 


12 upon the Statute fo2 buying of Leather, brought in 
the Court of Pye-powders of D. The Defendant was there 
condemned, and in Execution: And being bzought hither by Hab. 
corp. it was moved, That the Judgement was void, er coram non 
Judice. F082, although it be the Kings Court, yet Sute ſhall 
nat be there upon any Penal Law, but within one of the Queens 
uſual Courts at Weſtm. Ag Plowd. 208. Stradlings Caſe. And hereto all 
the Court agreed, That a Suit ts not maintainable there. But 
hecaiule they have power to hold ]leas in Actions of Debt, and ſa 
had colo2 to hold JIlea in this Action, the Judgement is not 
vold, but voidable onely by Error. And Anderſon laid, The Court 
or Pye. powders had his name, becauſe they are there to hold lea 
onely of things Parvi ponderis, viz. af Contracts, and other things 
done in the Fair. 


Willis verſus Fletcher. Paſch, 38 Eliz. rot. 1137. 


Eplevin, The Defendant made Conuſance fo2 Dammage fefante, 

as Bapliff of A. and ſhews, That B. was ſeiled of the Land, 
which was held in Capite, and Deviſed it to A. And becauſe Jt ap- 
pcared upon the matter, That A. mas but Tenant in Common 
with the Heir; Exception was taken to the Conuſance:Becauſe It 
aught to havebeen made in the name of y Heir allo, Walmlley held, 
That the Tenants in Common ought to join in the Avowry, and 
the Conuſance ought to be in both their Names: fo the Dam- 
mages are to both. But Anderſon and Beamond held the contrary, 
F02 a Tenant in Common may ſolely defend, and he onely may 
take a Diſireſs; although his Avowry is by way of Action, and yet 
may juſtifie it. But, becauſe he ſhewed not in the Conuſance, 
what Eſtate the Deviſo2 had at the time of the Deviſe; but, one- 
ly, That he was Seiled of the Land, It was held to be ill. And, 
therefo2e adjudged fo2 the ]Ilatntiff, 


Aldworth verſus Peel. 


Ebt againſt peel as Executoꝛ. The JAlaintiffhad Judgement 

to recover de bonis Teſtatoris: And thereupon a Scir. fac. was a- 
warded, and the Sheriff returned, Quod nulla habuit bona Teſtatoris. 
And the ]Ilaintiffſurmiſeth, That he had waſted the Teſtato2s 
Hoods : TUhereupon he pꝛayed a Scir. fac. Thy he ſhould not have 
Execution de bonis propriis: and Ruled by the Court, That this 
Wait ſhall not be awarded upon the ſurmiſe of the Party. upon a 
Devaſtation; Noz, in any Caſe, where the Judgement is de bonis 
proptũs, unleſs it be upon Return of the Sheriff, where he returns a 
Devaſtavit. Vid. 9 H. 6. 9. AND 57 Fitz-H. Execution 9. 


Grega- 


—— 
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Gregory verſus Hill 
Eplevin. The Parties being at Iſſue upon a Pꝛeſcription to (52) 


Ryave Common in certain Land called Stich-Hall in Comrar Warr. 
it was held by Anderſon, Walmſley, and Beamond (abſente Owen) who 
delivered their Opinion ſo to the Jury; That, where one p2e- 
ſents to have Common appurtenant to his Houſe, and twenty A- 
cres of Land, and it appears upon the Evidence, That he hath 
but eighteen Acres,02 a leſſer Parcel, yet he hath not fayled of his 
Pꝛeſcription. But, if he had twenty Acres, and ten Acres are 
Free-hald, and the other Copy hold, he there fails of his ]2eſcrt- 
ption : Fo2 he cannot make a Dꝛeſcription foꝛ both, So it tz, if 
it appears upon the Evidence, That part ofthe Land was Co- 
pyqhold an hundred years ſince; But now ts his Free⸗hold. 


Huberts Caſe i» Camera Stellata, 


O Hubert of Norfolk Wis convicted in the Star- Chamber upon a (63 


Bill exhibited againſt him, fo2 pzocuring one Webker to coun- 
terfeit himtelf to be one Alexander Gellibrand 5 who was then be⸗ 
vond Sea) and to acknowledge a Fine of his Lands by the 
Name of A. G. There being then in Court the Lord Keeper, Pop- 
ham Chief Juſtice, Gawdy, one of the Juſtices of the Queens Bench, 
and Walmſley, one of the Juſtices of the Common Bench, and divers 
Lords: The Sentence was, That he ſhould make Fine to the 
Queen, and ſhould be Jmp2tſoned, and that the Fine Levied un- 
to him ſhould be votd (ik it could be ſo done) by entring a Va- 
cat Upon the Roll, 02 otherwiſe, as the Juſtices of the Common 
Bench ſhould beſt appꝛove. And, if it cannot be ſo made 
void, That then Hubert, by Fine, o2 otherwiſe, as A. G. 
ſhould Ocvtſe, ſhould reconvey the Land ta him, and his 
Deirs, in the fame manner as it was befoze, at the time — 
the Fine Levied. But Popham ſaid, That It might be wel 
made vold by Entering a Vacat upon the Boll. And he (aid, 
That it was Ruled in the Caſe of one Holcomb in the Com- 
mon Bench, where one bought Debt againſt Holcomb. and 
p20cured a Stranger in his name to appear, and confeſs the 
Action in the name of Holcomb, 7Tthereupon Judgement was 
Entered, This Pꝛactiſe being afterwards examined in Court, 
and diſcovered by Confeſſton, a Vacat was Entered upon the 
Roll. And, to warrant this, another Pꝛeſident was ſhewn , 
Tempore H. 6. And the Lozd Keeper ſaid, That he had always 
noted this difference. Jf one of my Mame Levies a Fine of 
my Land, J may well confeſs, and avoid this Fine, by ſhew- 
ing the eſpecial matter: Foz that ſtands well with the Fine, 
But, if a Stranger, who is not of my Naine, Levies a Fine 
of my Land in my Name, J ſhall not ic received to aver, That 
I did not Levie the Fine, but another in my Name: Fo2 
that is meer contrary to the Reco2D; And io it is of all Reconu- 
ſances, and other matters of Reco2d. But J conceive, Ihen 
the Fraud appears to the Court, as here, They may well En- 
ter a Vacat upon the Roll; and ſo make it no Fine: Although 
the Party cannot avoid it by Averment, during the time, that 
it remains as a Reco2d, 

PVPp2 Bon 


— 
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Bon verſus Smith, 


Lanvile Serjeant prayed the Opinion of the Court in this 

Caſe. Aan had Jſſue, a Son, and a Daughter, and 
Deviled his Land to his Son in Tatl, and ik he died with- 
out {ſſue, That It ſhould remain to the next of his Name, 
and died. The Son died without Iſlue, The Daughter be⸗ 
ing then Parried, TUhether ſhe ſhould have this Land, was 
the Aurſtion; and held per Curiam, That ſhe ſhould not, froz 
ſhe had alt her Mame by her Marriage. But it ſhould go to 
the next Deir Male of the Name, But, if ſhe had not been 
Married at the time of her Bzothers death, the Daughter 
aud have had it: Foz ſhe was the next of the Name, Vide 
poſtea. 


Hollingworth verſus Aſcough. 


Udita Querela Upon a Defeaſance of a Statute of 2000. l. 

and grounded the Audita Quer. upon the Defeaſance, The 
Defendant ſaith, That he made another Defeaſance Abſque hoc, 
That he made that Dekeaſance. And It was thereupon De: 
murred; Becauſe he ought to have pleaded the General Jfſue, 
Non eſt factum: F02 this lea amounted to no moze. And of that 
Dpinion, after Argument by the Serjeants, was all the Court. 
CUbherefo2e It was adjudged againſt the Defendant, 


Block verſus Pagrave, & Pagrave. 


Hill. 37 Eliz. rot, 631. 


Ower. Apan a Special Uerdict the Caſe was. That one 

Deviſed his Land to Mary Pagrave his life, until Faich his 
Daughter ſhould come to the age of twenty one years, and then 
to Mary Pagrave, and Faith, fo their Lives, And the ſaid Faith, the 
Daughter, hath not yet attained her age of twenty one years; 
And in Dower, againſt Mary P. and Faith, They plead, That they 
be not Tenants of the Free-h9ld modo, & forma, prout, &c. And, 
CUyether, upon the matter, Mary and Faich be Jopnt-Tenants, 
02 Tenants in Common, 02 how otherwiſe they hold, was the 
Mueſtion. Anderſon, and Beamond: If it be a Term fo2 years in 
Mary P. the Mother, and a Free-hold to the Bother, and F. the 
Daughter; This Term foz years cannot ſtand with the F2ee- 
hold: and therefoze Jt is dꝛowned, and they are Immediate 
Joynt-Tenants of the Free⸗hold, And the Jſſue is found fo2 the 
Demandant. But, if the Term be dꝛowned onely fo2 the Poye 
ty,as they ſaid Jt was clear, that it ſhould be; And ſhe is Tenant 
fo2 years, Remainder to Faith of the other Moety: Jt is then 
found fo2 the Defendant,That they be not Tenants modo. & forma, 
prour, &c. But they held, That they were Joynt-Tenants fo? 
the reaſon afozeſaid, Walmſley agreed, That if it ſhould enure, as 


an immediate Deviſe; That the Term ſhould be extintt, 
1 


ELIZABETH, in Scaccario. 


933 


and they are Joynt-Tenants ofthe Free hold. But peradventure 
the Mill was to make it a Term in the Mother, and, after the 
expiration of the years, a Free-hold; acco2ding to the Jntention 
of the Devtſor Jt all be conſtrued, That Jt ſhould not be a 
Deviſe of the Free-hold until after the years expired: And in the 
mean time the Land (ould deſcend to the Heir. But afterwards, 
= releaſe of Dammages, The Defendants confeſſed the 
on. 


John Leak, and John Michel, for themſelves, and the Queen, 


verſus John Howel, and John Hall, Trin, 33 Eliz, rot, 24. 


Nformation Upon the Statute of Primo Eliz. cap. 12. and 19 Eliz. 
cap. Foz that That divers Perſons unknown, betwirt the 
Firſt of January, 33 Eliz. and the Firſt of March, 33 Eliz. in quibuſdam 
Navibus, to the Plaintiffs unknown, bꝛought in from the Parts be- 
vond the Seas, Ulq, Ratcliff in Comitat. Middl. within the n of 
London, one hundꝛed fo2ty four pieces ofBuckram, fourteen pieces of 
cloth of Gold, one hundꝛed twenty four pieces of Linen cloth, and 
divers other Parcels therein mentioned; And the ſary Goods, 
and Perchandiſes, 15 Feb. 33 Elz. out of the Ships, by way of 
Ye:chandiſe, put upon the Land, and diſcharged affer four of the 
Clock in the Afternoon, the Cuſtome, and Subſidie fo2 them 
due, not being payd, no2 agreed fo2 with the Cuſtomer of London, 
noꝛ in any other Poꝛt, no2 with their Deputy, a ainſt the Foꝛm 
of the Statutes in ſuch Caſe pꝛoviden: An hat, by reaſon 
thereof, All the ſaty Hoods became Foxfeited ; Tahereof the one 
Moyety ſhould be to the Queen, and the other Boyety to him, 
who Seiſed, 02 Sued fo2 them; And, That thoſe Hoods came 
to the Defendants hands, Thereupon He p2ayed Pꝛoceſs 
againſt them, &c. The Defendants plead; That the ſald Goods, 
and Merchandiſe were not, at the time mentioned in the Infoz⸗ 
mation, put upon the Land, 92 diſcharged by way of Merchan⸗ 
diſe, prout in the Jnfo2mation, &c. Et hoc paratus eſt verificare. Ths 
Queens Attozney, by Replication, faith, That they were put 
upon the Land, and diſcharged by way of Yerchandiſe, pro ut, &c. 
in the Inkozmation, &c. Et hoc petit, quod inquiratur per Patriam, & 
ptædictus Defendens ſimilicer. And hercupon a Special TJerdict 
was found, viz That all thoſe Goods were taken by way of Re- 
p213e, and bꝛought within the Port of Penryn in Cornwall, and that 
15 February 33 Eliz. about twelve of the Clock at Naon day, put 
into two Lighters, and by them bꝛuͤught to the Sea-thoze , aqua 
ab inde refluxa, about two of the Clock poſt meridiem; And, That 
dhe greater part of thoſe Goods were put on Land befoꝛe four of 
the Clock poſt meridiem, And, That the ſaid fourteen Pieces of 
loth of Gold, and the one hundꝛed twenty four ]Þteces of Linen, 
were put upon the Land out of the Lighter after four of the 
Clock poſt mecidiem;And,That there was an Agreement,befoze the 
ſaid Goods were taken out of the Ship, made at the Cuſtome- 
Houle in Penryn, with Rich. Enys, Deputy of John Baſſer, Deputy 
to Thomas Peyton, the Cuſtomer there, and with the Comptroller 
ofthe Cuſtome there. to anſwer to the Queen all Cuſtoms, and 
Duties; which ſhould be found due to the Queen f92 - — 
8 0099 , 


(67) 


33+ 


1 


Termino Mich. Triceſimo . Octavo & nono 


Goods upon Aiew of them; And, That the ſaid K. Enys Had ex: 
erciſed that place, as Deputy there, to2 three years befoze, &c. 
And if upon all this matter, &c. And Jt was argued divers times 
befo2e the Barons; And moved Firſt, TU hether fo2 theſe Goods, ta⸗ 
ken by way of Rep213e, any Sublidie is to be payd? Foz the 
Statute of Primo Elz. cap. 19. 18, That foꝛ Soods bꝛought into 
the Realm by way of Merchandize, 02 carried out of the Realm 
by way of Merchaͤndize, Cuſtome hall be payd : So the Statute 
therein extends onely to Merchants, which Traffique, and not 
ta Goods, wꝛacked, no2 to the Goods of Ambaſſadozs, o2 of any 
other man h2ought in 2. p2oper Aſe, and D ꝛoviſion; And ſo of 
Goods taken by way ok Rep2ize, which are taken with the Þzaard 
of the Lives of the Takers of them, which are not bzought in by 
way of Perchandize. But the Court Reſolved as to it, That 
Subſidy was to be payd fo2 them: Fo2 the Statute extends not 
onely to Merchants, but to all Goods bꝛought in by any man to 
make a benefit by the Sale of them, and ſo it hath been often Ru- 
led befo2e theſe times. Secondly, TUhether There were here 
any Agreement with luch a D erſon, as the Statute intends? Foz 
the Statute is. That the Cuſtome not payd, noꝛ the Cuſtomer, oꝛ 
his Deputy, by, and with the Conſent of the Comptroller in the 
Cuſtome-houſe, not agreed with: And here the Agreement is not 
with the Deputy himlelf, But with the Deputy of the Deputy, 
with the Aſſent of the Comptroller, &c. And Jt was moved, That 
this is good enough: Foz the Deputy of the Deputy 1s Deputy 
of the firſt Cuſtomer ; and, although there be twenty, the one un- 
der the other; As the twentieth Aſſignee ſhall vouch by {Uarran- 
ty made to one, and his Aſſignees, as 38 Ed. 3.21. and 7 Elz. 
Dy. 238. a Deputy certifies kalſiy, Jt is his Maſters Act, 
fo2 he ſupplies his place; and 32 Ed. 3. Barr, 259. Commilſi- 
on to one to make JIurveyance fo2 Carriage, Another, as his = 
puty, did it, and held well enough, And here Rich. Enys was De- 
puty in facto, and exerciſed the place in the Cuſtome houſe: And, 
although he were not de Jure, That ſhall not pꝛejudice the Mer⸗ 
chants, who made their Compoſition with him: Fo2 Jt would 
be very miſchievous unto them to examine by what Authozity 
they ſit, x make their Compoſition-And fo2 that purpoſe Vide 9 Ed. 
4. 5. grant of Liberty by a King an Uſurper, 21 H. 6. Attoznment 
by a Otſſetſo? ; 18 Eliz L02d Arundels Caſe, Surrender to a Dil 
ſeiſoꝛ, anda Regrant by him, held to be good. And of that Opt- 
nian were all the Barons, That Jt was ſufficient fo2 them to make 
their Compoſition ; F092 he being Deputy in Facto, and ſitting in 
the Cuſtome-houſe with other Dfficers, They making their 
Compoſition there, Jt was well enough, Thirdly, TUhether 
this Agreement, being incertain, be good: &c. And It was held, 
That it was: F02, being Goods taken by way ol Rep2tze, They 
could not by Intendment have notice what the Quantity, and 
Harcels of the Soods were, to make a moꝛe certain Compoſition, 
Ana Jt is ali one in reaſon with Fogoſſas Caſe, Fourthly, Tbe⸗ 
ther this were any putting upon the Land after four of the Clock 
poſt mericzem ꝗgaiuſt the Statuite of 1 Eliz. cap. 12. nd all the Barons 
Reſolved, That in regard Jt was found, That the ſaid Goods 
were uniade't out of the Ser n Lighters, and by them brought 
to Shoꝛc at two ot che Clock poſt meridiem, Aqua ab inde refluxa, 
That was a putting them upon the Land befo2e the fourth your 
; po 
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polt meridiem- Alld 0, foꝛ the matter in Law, They all reſolved fo2 
the Defendants. And divers Exceptions were taken to the man- 
ner of their Pꝛoccedings. Firſt, Becauſe it is not alledged in the 
Declaration, That They were bzought into the Realm by way 
of Perchandize, but onely latd upon the Land by way of Mer- 
chandize ; which is not any Offence againſt the Law: Fo2 Goods 
may be bꝛought in not by way of Yerchandize, and yet layd upon 
the Land by way of Merchandize; As Goods of an Ambaſſado2 
bzought into the Land, who aftcrward dies befo2e they be unla 
den, and then layd upon the Land to be (old, This is no Offence 
againſt any Law. And the Court ſeemed to incline, That Jt was 
a Material Exception. Secondiy, The Defendants lea ought 
to be concluded Et de hoc ponit fe ſuper Patriam. And the Iſſue ought 
not tobe by Replication, where an Affirmative, and Negative is 
bekoze. Thirdly, Twelve of the Jury appeared, and were ad- 
journed to another day, And the Reco2d 18, That at the day 
four of thoſe twelve made default, Therefoze a Decem Tales was 
awarded, where it ought to have been, That, although four of 
them adjourned. made default, yet twenty others appeared; And 
therefoze Jt ought to have been, Et quia octo onely appeared, Et Re- 
ſiduum Juratorum made default,Therefo2e aDecem Tales was award⸗ 
ed, and in pꝛook hereof was cited 1K. 3.4. 15 R.. 16. But the 
Parons doubted, whether Jt were not helpen by the Statute of 32 

H.8. And whether Jt ſhould extend to Inkozmations fo2 the Jar- 

ty and Queen. But, at the end of the Term, Judgement was 
giwen fo2 the Defendants upon the matter in Law. 

Goodwin verſus Longhurſt, 


LI a Special Uerdict, The Caſe was: That a Copy holder 
had Licence from his Lo2d to Lethis Land fo2 twenty one 
years, He Lets it to the Plaintiff fo2 thee ycars,who Entred,and 
being Ejected, bꝛought an Ejectione Firmz. And Jt was moved 
kun Ika Leaſe be made by a Copy hol der fo2 years, and the Let 
ee is ouſted, TUhether he may maintain an Ejectione Fumæ thereof 
at þ Common Law? And all þ Barons held clearly, Chat he might: 
F02 Jt is a good Leaſe between the Parties, and againſt all o- 
thers, but the L02D, And, as this Cale is, It is good againſt him 
alſo, by reaſon It is done by his Licence, Secondly, It was mo- 
ved. TUhether this Leaſe,being but fo2 thꝛee years, be warranted 
by his Licence to make a Leaſe fo2 twenty one vears: But the Ba- 
rons ſpake not much thereto, Sed adjournatur. But afterwards, up- 
on another Motion, They all Reſolved, That Jt was a good 
Leaſe, and this Action well matntainable thercupon at the Com- 
mon Law. And was adjudged acco2dingly to? the Þlaintitf, 


Bufkyn verſus Edmunds. 
Mich, 38, & 39 Eliz. in Camera Scaccaril. 


| pos bꝛought in the Erchequer-Chamber, and Alsigned, Be⸗ 
cauſe the Plaintiff Declares in Debt againſt the Defendant, 
as Alsignee, and Suppoſeth, That he Let to J S fo2 years, ren- 
dering Rent; And, That J. S. by his Till Deviſed to the Defend- 
ant, and he entered, and was poſſeſſed, &c. And ſhews not, That 
the Leſſee made any Executoꝛ; no2, That the Defendant entered 
with the Aſſent of the Executoꝛ, noꝛ Vircute Legationis; no hath he 
conveyed any lawful Eſtate to himſelf; But is in meerly by = 
u 
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And ſo the Action was not maintainable : And fo2 this cauſe All 
the Juſtices and Barons held the Declaration to be ill, and there: 
fo2c reverſed the Judgement. But foꝛ the Ninctpal Matter, 
Whether there ought to be a Demand of the Rent? all the 
Juſtices and Barons held, That there ought to be a Demand, 
although It were payable out of the Land, beſides Anderſon, wha 
held the Contrary : Foꝛ he ſaid, Jt being appointed to be payd 
olit of the Land, It is but a Suinm in groſs, and no Rent. 


Bagſhaw verſus Playn, Mich, 37, & 38, rot, 524, 


Rror Of a Judgement in Debt, where the Plaintiff declared a⸗ 

gainſt the Defendant, as Executo? to J. S. in Debt upon an 
Obligation, and Demands 47. J. 8.s. 8 d. monerz Flandriz attingent. ad 
val enctam 40.1. 2-5. C. d. The Defendant pleaded Plene Adminiſtravit, 
and found againſt him, and Judgement thereupon, Quod recuperet 
Debitum prædictum. The Erro2 Alsigned was; Becaule It was not 
inquired by the Jury upon taking the Uerdict, no2 by Init to in⸗ 
quire, of the Aalue of the money, and to give Judgement acco2d- 
ingly. But Daniel, Serjeant moved, That it was well enough, and 
the CLalue ſhall be intended to be, as it is in the Declaration, 
and to that purpoſe cited a Pꝛeſident in the Book of Enteries, 
fol. 157. and another Pꝛeſident in the Queens Bench, Hill. 32 Eliz. 
rot. 637. between Davidgs and Wychalls, where Debt was b2ought 
fo2 20 l. and declares upon Sale of certain Pyichards fo; 20.1. Por- 
tugalliæ, quæ attingunt ad valenciam 20. J. Legalis Monetz Angliz ; And, 
upon a Nihil dicit, had Judgement to recover the 22-1. and it was 
much debated, and ar gued, But all the Juſtices, and Barons here 
held it to be Erroꝛ: Foꝛ the value of Flemmiſh Mony is not known 
to us no moe, then the value of twenty Quarters of Theat, oz 
the like, whereof the value is to be inguired; As 11 H. 7. 5. ande 
Ed. 4. 49. Which is the reaſon, That the Plaintiff, in his Declara- 
tion, ought to expꝛeſs the value thereof, But of Currant Money 
here, whereof the value is known, Jt needeth not. And therefoze 
the Judgement here ought to have been, Quod recuperet the 47. |. 
8.8. 8. d. Flemmiſh Money, anda lait have been awarded to inquire 
of the value thereof. And therefo2e, as it ts given, It ts errone⸗ 
ous, And, to2 that Cauſe, the Judgement was reverſed, 


Stafford verſus Pooler. Trin. 36 Eliz. rot. 223, 


A; the Caſe fo2 theſe wo2ds ; Thereas the Plain⸗ 
tiff, Anno 34 Eliz. was, and yet is a Juſtice of Peace in the 
County of Glocelter, That the Defendant apud A. in Comitat. Glo- 
celtriæ, {pake theſe wo2ds ; One zye6, being Arrelted, as Acceſſary of 
Felony, for ſtealing his own Goods, Mr. Saſford ( innuendo the IDlaintiff) 
knowing thereof, diſcharged the ſaid eb by an Agreement of 3. 1. whereunto 
Mr. _ was privy, whereof 30.5.was to be paid to Mr. Stafford, and was 
paid to his man by his appointment. The Defendant pleaded Not Guilty, 
found againſt him, to his Ogg of 40 Marks; and Judge- 
ment given in the Queens Bench fo? __ [Iatntiff, And now Ex⸗ 
ro? thereof b2ought, and Aſsigned, That the TU02ds were not 
Actionable : Fo they be inſenſible, and it it impoſsible, That one 
ſhould be Arreſted as Acceſſary of Felony fo2 ſtealing his own 
Goods:to2 although one peradventure may be a Felon fo2 ſtealing 
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his own Hoods from his Bayliff, with an intent to charge him 
with them; yet he cannot be an Acceſſoꝛp in Felony fo? ſtealing his 
own Goods, F02 he is therein P2incipal,o2 nothing. Andalthough 
he ſaid, He dilcharged him by Agreement, xc. yet that is not any 
Dffence ; Foz it is not averred, Chat there was any Dffence com- 
mitted. And, although he were Arreſted , yet it may be he was 
not Huilty of any Dffence ; and he might alſo Diſcharge him 
by Agreement, and yet it is not any Dffence ; fo2 it may be, That 
in an Appeal of Robbery he compounded, But all the Juſtices 
(beſides Walmſley) held, That the Action was Yaintainable : Fox 
one may be an Acceſſo2y in Felony fo2 ſtealing his own Goods, 
viz. where he pꝛocures another to ſteal them. And, although 

ere were not any Felony committed , yet being Arreſted fo2 

at Cauſe, he ought not to Diſcharge him upon an Agreement 
fo2 Money. Foz it ts a great Offence, being done by a Juſtice 
of Peace: And; being kalle, is a great Slander unto him And 
— be intended to be ſpoken in the wozſt ſence, That he was 
192ivy to the Agreement to conceal the Felony, Therefo2e the 
Judgement was Affirmed by all the Juſtices, and Barons, beſides 


Walmſley. 
Woodward verſus Parry. 


Ebt CIpon a Bill Dbligatozy of 14.1. The Defendant Wood- 
ward demanded Oyer of the Bill, which was That Wood- 
ward acknowledged , that he owed him 14. . ſolvendum una cum 6.1, 
upon Accompt between them. And it was entered in bac verba. 
And the Detendant thereupon Demurred in Law; Becauſe it 
is a Debt of 20. 1. and not ot 14. l. onely, And he ought to have 
Counted accozdingly , oꝛ at leaſt wiſe ought to have Counted 
n the Bill, as it is. And it was 888 Adjudged fo2 the 
aintiff, And the Error now aſsigned in this Point, But all 

e Juſtices, and Barons Reſolved, That it was god enough: Foz 
there is but 14. . due upon this Bill. And that, which comes 
after the Solvendum, iS void, As that, which comes after an Haben- 
dum. A ſecond Error aſsigned was, Foz that this Action was 
bought by Parry, and his TUife, fo2 a Debt due to the eme befoze 
the Coverture. "Is alſo becauſe Parry, being a Clerk of the Queens 
Bench, It was entered upon the Declaration, Querens in propria per- 
ſona, &c. which cannot be: Foz although the karon hath a Py 
viledge; yet the Feme hath not. Sed non allocatur: FO; every 
Plaintiff, if he will , may be in propria perſona, and this Entry 
is not by reaſon of his Pꝛiviledge; But becauſe they are there in 
Perſon. CUherefo2e the Judgement was affirmed. | 


Grymſton verſus Reyner, Hill, 38 Eliz, rot, 943. 


A Foz that the Plaintiff, in Conſideration of ſuch 
Cloths delivered at ſuch a place, pꝛomiſed to pay 8-1. And, in 
Conſideration of -a Debt upon Arrearages of Accompt , the 
Defendant being endebted in 18.1. the Defendant p2omiſed to 
ay it. The Defendant pleaded Non Aſſumpſic, and found againft 
im, and ſeveral Dammages aſſeſſed; but Entire Coſts, and 
Judgement e fo2 the Plaintiff, And Error thereof 


bzought, and held, That the Conſideration upon the ſecond 
333 Aſſumpſit 


(71) 


(72) 
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Aſſumpſit was not ſufficient, But fo2 the firſt, and fo2 the Entire 
Coſts, the Judgement was affirmed, And fo? the ſecond Aſſumpfit, 
It was reverſed, 


Bedell verſus Stanborough. Paſch, 38 Eliz, rot. 380. 


JeRione Firmæ of a Leaſe apud Denham of Lands in the Pariſh 

de Denham prædicta. After Not guilty pleadeD, and Iſſue, d Ven. fac. 
was Awarded de Vicineto de Denham: And Error therefo2e alsigned; 
Becauſe The Ven. fac. ought to have been de Parochia de Denhum, 
where the Land lies. Sed non allocatur : Fo, in regard it is de 
Parochia de Denham prædicta, the Pariſh, and Ciillage are intended 
to extend, and to be all one, and no moꝛe. Secondly, Becauſe 
that an Habeas corpora Juratorum was Awarded upon the Noll: 
But a Diſtringas Iſſued. Sed non allocatur : F02 it 18a Piſconvey- 
ance of the Proceſs, and is helped by the Statute. TUherefoze it 
was affirmed, And Trin. 40 Elis. rot. 243. betwixt Morley, and 
Clapham, it was (0 adjudged, 


Dixon verſus Adams, 


Sſumpſit, F02 that J. S. and J. D. were obliged to Adams in 40. 1. 

and thereupon he Sued J. Ss. in the Queens Bench, in which 
againſt Dizon, the Bayl had. Judgement Sprung him, And he 

inſt Dixon % 

without other Pꝛotcels, paid the Condenmation , and devs, in 
conſideratione inde , aſſumed to Dixon to deliver unto Bin. 
7D 4nd 162 not-perfomance_ hereot the Action Was weng. 
And upon Non Aſumpfit pleaded, and found fo2 the Plaintiff, he 
had Ju ron + And thereupon Error bzought ; Becauſe Jt was 
not a ſufficient Conſideration, And ſo it was held by the whole 


Court: F02Dixon had not done any Act, 14 the Law would 
noe have compelled him. TUherefoze Judgement was 
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Greningham verſus Ewer. Ante, Trin. 37. Pl. 1. 


He Caſe was now moved again. And Gawdy, 
Clinch, and Fenner held; That the Bar was good: 
Foz the Defendant hath Election to deliver 
the Obligations, o2 to make an Acquittance, 
SS 45 the Plaintiff ſhall Deviſe. Then, if the 
e laintiff will not Deviſe the Acquittance , he 
s Diſcharged of the making thereof, by the 
SIMRcTSDD 7Yefault of the Plaintiff, and, by conſequence, 
from the Delivery of the Obligation: Fo2 he, having Election 
to do the one thing, 92 the other, Jt is not Reaſon , that the 
Obligee ſhould compel him to pertoꝛm the one onely, Popham ; 
10 it were an Abſolute Disjunctive Condition, That the Ob⸗ 
igoꝛ ſhould do the one Thing, 92 the other; Then the Election 
uld be to the Dbligo2 Ablolutely, And, if the Obligee 
iſables himſelf to perfo2m the one Part, The Lawſhall Dif: 
charge him of the other: But it is here but a Conditional Ele- 
ſtion, viz. Tf the Obligee will Deviſe an — — And, it he 
will not Oeviſe it, he is abſolutely Obliged to Deliver the 
Obligations. And, It the Condition had been, That he ſhould 
Deliver the Obligations, 02 ſhould make an Acquittance befoze 
Michaelmaſs, if the JIlaintiff would require it, it had been clear, 
That heought to Deliver the Obligation; unleſs the Dbligee 
required an Acquittance: So here. Gawdy; There is great 
Difference betwirt the Caſes. TUheretoze It was Adjudged fo2 
the Defendant: 


The Arch-Biſhop of Canterbury verſus Kemp, 


Ction ſur Trover of divers Trees apud D. in the County of 

A Surrey. The Defendant pleads., That Queen vary was 
leiſed in Fee of the anno! of D. in the County of Suſſex, where 
thole Trees were growing „and granted it to the Defendant 
in Tail, whereby he was ſeiſed thereof; And, that J. S. cut the 


laid Trecs, ad granted them to the Plaintiff , who loſt them, 
and the Oci;oant kound, and converted them,&c. The ]Maintiff 
replies De Injuria ſua propria, cc. And thereupon Iſſue was joyned. 
Coke moved, That the Replication was lil: Foꝛ De Injuria ſua pro- 
pri2 is not any lea, where the Dekendant makes 4 

DEF 


neication 


— — ——— 
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by claiming an Jutereſt in the Free-hoid to himſelf; As 16 Ed. 4 4. 
44 Ed. 3. 18. & 14 H. 4. 32. 1s, upon the fame Reaton, But where 
one claims not any Jutereſt , but Juſtifies by Command, oz Au- 
thonty derived from another, it is otherwtle, And of that Opi⸗ 
nion was the whole Court. C@Uherctoze a Repicader was J- 
warded. 


Holcomb ve:ſus Rawlyns. Paſch, 38 Eliz, rot, 401. 


Reſpaſs,f02 His Cloſe bꝛeaking 1 Aug. 31 Eliz. with a Continuando 

tuito the 36 of Eliz. The Defendant pleaded, That long time 
befo2c, &c. Thomas Clerk waS ſeiſed in Fee, and Lett it unto hun 
fo2 years, &c. and gives Colour to the {Platutiff, The Plaintiff 
replies, That he himſelf was ſeiſed, until oy the lad Tho. Clerk 
diſſciſed, who Lett it to the Defendant, proucin Barra, And, That 
after he re-entred 2 And the Treſpaſs meine bet wirt, & c. And there: 
upon the Defendant Demurred, Tanfield to2 the Defendant 
moved; That, fozaſmuch as it appears, That the Detendant 
is in by Title (viz. by a Leaſe from the Oiſleiſo2) the Diſſeiſce, 
after his Re-entry , ſhall not puniſh him fo2 his occupying the 
Land: F02 he never was a Treſpaſler unts hum. And, in Pꝛoot 
thereof, relied upon 34 H. 6. 30. 37 H. 6. 35. 2 Ed. 4. 17. 13 H. 7. 15, 
But Popham, Gawdy, and Fenner, e contra : F02, by the Re- entry 
of the Diſſeiſee, he is remitted to his firſt 1D oſſelsian, and as 
ik he never had been out of Poſſelsion, and then all, who occupied 
in the mean time, by what Title foever they come in, ſhall anſwer 
unto him fo2 their Time. As, it a Diſſeiſoꝛ had been Diſſeiſed 
by another, the firſt Diſleiſee re-enters, he ſhall in Treſpats ptiniſh 
the laſt Diſſeiſoz : F02, otherwiſe, it would be miſchievous unta 
him; Foz after his Re-entry he ſhall have no Remedy fo? the 
meſne Pꝛofits. And it is not to be doubted, but that the Otfleiſee, 
after his Re-entry , ſhall puniſh the ſecond Diſſeiſo2 , and the 
Servant of the firſt Oiſletſo2 , who occupied under his Maſter, 
TUHich was not denied by any, And by the ſame Reaſon he ſhall 
puniſh him, who comes in by Title: fo2 that is now as a Trel⸗ 
paſs done unto himſelf, Uherekfoꝛe, &c. But Clinch e contra; 
Becauſe the Torr was not done by him, who comes in by Title, 
but by another, And the Diflerſo2 , who made the Leaſe, and 
received the Rent, is onely puniſhable, and not the other. TUhere- 
foꝛe, &. But, notwithſtanding, fo2 the other Reaſons, Jt was 
Adjudged fo? the Plaintiff. 33 H. 6. 46. 


Goff ver ſus Byby, and others, 


Ppeal of Murder agatnſt divers: One, as }Nincipal ; and the 

reſt, as Acceſloztes ; ſome, befoze the Fact; the other, as 
Acceſſozies after. The Pꝛincipal was found Guilty of Man- 
{laughter oP. And It was now moved, That the Acceſſo21cs 
ſhould be Dilcharged; Fo2 there is not any Appeal againſt them 
of Man-ſlaughter : And they cannot be Arraigned , as Acceſſozic 
to the Murder The Paincipal being acquitted, But all the 
Court held That, as to the Acceſſozies befoze the Fact, They 
ought to be Diſcharged , Foꝛ the Uerdict fo2 the 1I2incipal hath 
found, That there was not any pꝛecedent Intent to Gill: = 
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fo2 the Acceſſozies after, They ſhould anſwer, Fo2 every Appeal. 
and Declaration therein includes as well Homicide, as Murder ; 
which the Common lea p2oves, viz. That he ſhall anſwer to 
the Felony, and Murder, Not Guilty. It was then moved, TTihe⸗ 
ther they ſhould be Tried by one ven fac. 02 ſeverally 2 And all 
the Clerks ſaid , That the Courſe was to Try them by ſeveral 
Ven. fac. in an Appeal; But, upon an Endictment, They uſed to 
Try divers together. But it was afterwards moved, That 
the ]P2incipal, atter Conviction, had his Clergy, and was never 
Attainted : And therefoze the Acceſſo2y is to be Diſcharged, 
Ind of that Opinion was the whole Court; That, if the Þ2in- 
cipal had his Clergy, 02 Pardon befoze his Judgement, although 
it were after Conviction, the Acceſſoꝛp ſhall be Diſcharged, 
But, if he pꝛays his Clergy after he hath had his Judgement 

(as he well may) 02 if he be ardoned, yet the Acceſſo2y ſhall 
be Arraigned. And afterwards, Ce-ke, Attorney General, coming 
into Court, was demanded what he could ſay, why the Acceſſo- 
ries ſhould not be Diſcharged: And he Anſwered , That he had 
conſidered thereof, and conceived , That the Difference taken 
was good, TUhereupon they were Diſcharged, 3 H. 7. i. Vide 
4 C0. 43. 


Vanſpike verſus Cleyſon. 


Az for Words, and Declares; Thereas he was a Merchant, 
That the Defendant , to diſcredit him, ſatd to one D, 
Doth Yas/pike (the Plaintiff) owe you any Money > To whom he 
ſaid, That he did; Þe then ſaid to Daley, You had beſt call for it, 
Take heed how you Truſt him, And Jt was thereupon Demurred, 
and Adjudged fo2 the Defendant : Foz it is not any Slander to 
the Plaintiſt; But good Counſel to Dudley. 


Grymes verſus Blofield. Trin. 36 Eliz. rot. 844. 


* — Upon an Obligation of 20. The Defendant pleads, 
That J. 5. Surrendered a Copy-hold Tenement to the Uſe 
of the 19latntiff in Satisfaction of that 20.1 which the Plaintiff 
accepted, &c. And it was thereupon Demurred. Popham, and 
Gawdy held it to be no Plea: Fo2 J. S. is a meer Stranger, and 
in no ſoꝛt p2tvy to the Condition of the Obligation: and there- 
foze Satistaction given by him is not good. Vide 36 H.6. Barr 1:6. 
7 H. 4. 31. Afterwards , Paſch. 31 Z/;z. by Popham, & Clinch, cætetis 
Juſticiariis abſentibus, Jt was Adjudged f92 the Plaintift. 


Bade verſus Starkey, Trin. 38. rot, 143. 


EW. of a Judgement in Debt in the Common Bench. The Error 
aſsigned was, Becauſe the JIlaintiff Sues by Attorney, 
where he was an Jnfant, and ought to Sue by Guardian. But, 
becauſe the Action was bought by him, as Adminiſtrator , (a 
that he Sued in Auter droit, Infancy is no Impediment unto 
him, na mo2e then Dutlaw2y 2: And therefo2e he mtCht well o_ 
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by Attorney. And Jt was thereupon Adjudged fo2 the Defendant, 
That the firſt Judgement ſhould be affirmed, 


Clarencius, alias Brook, verſus Dethic k, alias Garter, 


Ction for Words. The Defendant pleads, That the Queen 

by Her Letters Patents, Dated, &c- Created him King ar Arm, 
Et Nomen ei impoſuir, Quod nuncupetur Garter, Principalis Rex Armorum; 
And, That he ſhould Sue, and be Sued by that Name: And, 
becauſe he was not named acco2ding to his Creation, he de⸗ 
mands Judgement, $i Actio, cc. And it was thereupon Demurrey, 
Gawdy, and Popham held, That he was Mamed well enough: 
Fo? this Sute is againſt him as a P2ivate Perſon, and there: 
koꝛe it ſuſficeth to name him by his Dꝛoper Mame. But, if he 
had been Sued, oz were to Sue fo2 any thing concerning his 
Office, it ſhould be otherwiſe, And Gawdy ſaid, Although it 
were othecwiſe Ruled here upon an Endictment , per it was 
always againſt his Opinion. But Fenner fatd, That it ts a 
J2ame of Dignity „and Parcel of his Name, as Knight, and 
therefoze ought to be named by it in every Sute : otherwiſe, It 
ſhould Abate, Er adjournatur. 


Armiger verſus Holland, 


| > ems The Caſe was ; That Doctor May, being Parſon of 
North-creak in Norfolk, was Created a Biſhop ; And the Queen, 
by her Letters Parents Licenced him to hold that Parſonage in Com- 
mendam ; And afterwards the Queen pꝛeſented Holland thereto, 
who was Jnducted, and Sued fo2 Tithes ; And, upon this mat- 
ter, a Pꝛohibition was bꝛought. Coke p2zayed a Conſultation : 
Foz the Diſpenſation by the Queen onely is not ſufficient; Fo2 
the Statute of 25 H. 8. appoints how a Diſpenſation ſhall be 
granted by the Arch-Biſhop of Canterbury, and confirmed under 
the Great deal. And the Statute hath wozds in the Negative ; 
That Jt ſhall not be granted in any other maner, Godfrey; This 
Statute onely transfers the Authozty of the Biſhop of Rome 
to the Arch-Biſhop : But the King, by his Pꝛerogative, at the 
Common Law, might have granted ſuch a Oiſpenſation, which 
is not taken away by this Statute, Gawdy , and Fenner held, 
That the King had this ]P2erogative at the Common Law: Fo 
the Benefice is made votd by the Queens Act, and ſhe may wel 
diſpenſe with her own Act. Then, although there be general 
Negative Moꝛds in the Statute , The Queen ſhall never be re- 
ſirained by them; Unleſs ſhe be erp2eſsly named. And this Pꝛe⸗ 
rogative the Statute never intended to take away from the 
Queen. But Gawdy ſatd , He doubted whether a Pꝛeſentment 
upon ſuch an Avoidance appertained to the Queen by her Pꝛe⸗ 
rogative, oꝛ to the right Patron. Coke; J can fhew you the 
Reſolution of all the Juitices, That the Queen in this Caſe ſhall 
Preſent, Popham, So is the common Experience at this day. 
Vide 6 Eliz. 228. Et Adjournatur. 


Hatgreave 


— — — — — 
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- _- 


Es EI In 


Hargreave verſus Arden, Trin. 38 Eliz. ror, 1117. 


Rror of d Judgement in the Common Bench in a Replevia 
upon a Non ſute. 12 Etror aſgigned ; Becauſe That the Pleine 
in the "County, and the Recordare, w ereby it was Removed, was 
Inter Arden, & Hargreave : But the eclaration, and all the Pꝛo⸗ 
ceedings, and Judgement, was Inter -Arderne, & Hargreave. And 
fo2 this variance the Error was aſgigned ; Foz that Pꝛoceeding 
was without {{Uarrant , and without ODuginal upon the matter. 
But it was held b the Juſtices (abſente Popham That this variance 
is not material: * refert what the Pleint was in the County; 
02 it is Determine , when par the is once removed, and 
eParty declares i in d, wh ( efo2e, without any great Ar⸗ 
Cument, The Judgement was affirmed, Vide 3 H. 6 2. 21 Ed. 4. 6. 


Durming verſus Ketle. Mich. 38, & 39 Eliz. 449. 


Fter Verdict, It was moved in Atreſt of Judgement, That 
the Ven. facias was —— Landon. Salutem: præcipimus 


tibi, c. where it be Vobis; eloꝛe Il: But, becauſe 
it was a — rit, It was ider tobeamended; and the 
Pialntic had udgement. 


Gower verſus Capper, Mich. 38, & 39 Eliz. rot. 211. 


Ava and Declares; TUhereas the Defendant was en- 
debted = im by Bill in 20. 1. Choe the the Defendant, in 
— aſſumed unto him to deliver him 


9 8 20cure two A——; Sureties to 
—. — 'he 1 lain 2 the k the ſaid 20.1. and 
alledgeth in facto, That he we D 88 6 ſaid "Sill to the De- 


fendant; And PR 2 intending to deceive the 1laintiff, 
oduced two Sureties to be bound, that were of no va ue. The 
efendant pleads, de the Plaintiff had not delivered un 

him the ſaid Bill. And it [LL _. ther 2 Demurred, And, 


without Ar , adjuy 28 07 the alledgins, 
> Lid 1 rye Bit b Sur 100 terte 
he needed not have hat he del 


miſe anainſta n . Ano 
Ales, bar ge. © Agent (wbich 1s 1 wed ine 
Bed nn de ß re fig af Gg en tt ie peer 988 


found Sureties, Therefore Jt was Avjudged fo? Plaine, 


Wolf 
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(13) 


(14) 


(15) 


(16) 


Wolf verſus Meggs. Trin. 37 Eliz. rot, 1062, 


Po: of a Judgement in the Common Bench, The Error aſsigney 
was; Becauſe the Plaintiff Declares in Debt upon an Ob⸗ 
ligation of 16. l. to his Dammage of 10-1. And, upon Non eſt 
factum Pleaded, The Jury found Dammages to 7. |. and 40. s. 
Coſts; and the Court increaſed the Coſts 4. J. So he had Judge: 
ment to recover his Debt, and Dammages, and Coſts to 13.1. 
which is moze , then in is Count, And this was alsigned fo2 
Error. Sed non allocatur : F0?, although the Jury cannot give mo2e 
Dammages, then the Plaintiff Counts, yet the Court may 
increaſe them, as they pleaſe. TUherefoze the Judgement was 
Affirmed, Vide 13H. 7. 16. 2 H. 6.7. Dy. 258. 


Gadley verſus Whitecot. Mich, 38, & 39 Eliz. rot. 464. 


Rror of a Judgement in Ludlow; Fo that the Plaintiff was 

Sued there in Debt upon the Statute of 5 Eliz. fo2 uſing a 
Trade, not being an App2entice to that Occupation, and there 
recovered, The Error algigned was; Becauſe it is Enacted 
by the Statute of 18 Eliz. That Sutes upon Penal Statutes ſhall 
be by O2iginal, oꝛ Jnfozmation ; And it is here by Pleint. And 
It was therefoze Reverſed, 


Corus verſus ———— 


DX upon an Obligation Conditioned fo2 the perfo2mance of 
Covenants. The Beach aſsigned was; That the De⸗ 
fendant Leſſoz covenanted , That it ſhall be Lawful fo? the 
e Lene eng Leſſee, ep to enjoy the Land; And That 
the Leſſo2 himſelf ouſted him. And it was thereupon Demurred: 
Foz this Illegal Duſter is no B2each of the Covenant. But, 
without Argument, the Plaintiff had Judgement, 


Aſcue verſus Hollingworth. Ante, Paſch.39.Pl 12, 


He Caſe was now moved again, and all the Juſtices Re- 

ſolved, That Debt was well bzought upon it, as upon an 
Obligation; Becauſe it never had any Effect , as a Statute : 
As alſo , That the Declaration againſt one of the de ll onely 
was good enough; Although the Wozds of the Obligation 
are joynt ; Becauſe it doth not appear , that the other two did 
ever Seal it, oꝛ that they are yet Alive: Which ought to be 
ſewn by the Defendant, if he will have the Advantage; Foz 
otherwite the Court will not Jntend it. But now another Error 
was aſsigned ; Becauſe the Record is, That the Jlaintiff ap- 
peared per Attornatum ſuum, and he gives him not any Name, and 
the Reco2d was viewed, which was Quod Querens obtulit ſe per At- 
tornatum ſuum , without naming any Attoꝛney. But, when the 


Defendant appeared, We then declared againſt him per J. S. 
Attornatum 


ELIZABETH, in Banco Reginæ. 
Attornatum ſuum , And (0 it was ſaid , was all the Courſe in the 
Common Bench, and it was ſo certificd to the Court by the 
Pꝛothonotartes. That their Courſe was in this maner, TUhere- 
foe The Judgement was affirmed, 


Dodingtons Caſe, 


Nformation in the Erchequer , in nature of an Accompt , was 
bzought againſt Dodington Erecuto? of Sr. Walter Mildmay, ſup- 
poſing , That Sr. Walter Mildmay had receiven Yony of the 
Queens amounting to 1500 |. Upon a ſpecial Uerdict , Che 
Caſe was, That Sr. Walter Mildmay had received annually out 
of the Erchequer 501 as a Fee fo2 his Oyet fo2 30. years ta⸗ 
gether „ which was paid him by the command of the Lord Treaſu. 
rer, who had Authozity by P21vie Seal to make Allowance, and 
Payment of all Fees Dues. But. in truth, Theſe were not 
any due fees. And, Thether his Erecuto? ſhall be charged with 
theſeSumms fo teceived?was the © ueſtton, And after Argument, 
It was adjudged, That he ſhould be charged: Fo2 it was held, 
That this Payment of the Money , by the Appointment of the 
Lord Treaſurer , was not Allowable; Fo2 the Pivie Seal is not 
ſuffictent Authozity to diſpoſe of the Queens Treaſure , unleſs 
where it is due ; And, he diſpoſing of it otherwiſe , Jt is outof 
his Authozlty. Secondly , Jt was held , That this Boney; 
delivered by the Authoꝛity of the Lord Treaſurer], who is quaſi a Jus 
dicial Officer, and it was quaſi a Judicial Act by him: Bet Jt 
ſhall not bind the Queen ; Fo2 Jt was without his Authozity, 
and without TUarrant , to make Allowance thereof , not being 
due, and Jt is at his Bertl, who receivs it, 02 demands Allow: 
ance thereof. It was alſo objected , That Money couldnot be 
known, whether it were the Queens Money, and it would be 
hard to charge him with the Receipt thereok: As if one ſells Land, 
oꝛ any other Thing Bona Fide, tu one of the Queens Officers, who 
pays unto him the Queens Money, it would be hard to make him 
accomptable fo2 that Money ſo received, fo2 he cannot know it 
to be Queens Money, But it was held here, That, in regard 
He received it out of the Exchequer by Coloꝛ of a Fee, where it 
was not due; and by Colo? of a Tarrant , where it was not 
ſuffictent ; he could not be miſconuſant, that they were the Queens 
Money, andſhall be charged with them; fo in every other Caſe, 
where he receives the Queens Money knowing it to be the 
Queens Money, he is chargeable: But if he received it in Pap⸗ 
ment, not knowing it was per Money , and whereof by Jn- 
tendment he had not any Conuſance, Jt is otherwiſe. And, fo2 
theſe Reaſons , Jt was adjudged fo2 the Queen againſt the Oe⸗ 
fendant, And, although he were Erecuto2 , He ſhould anſwer fo2 
it, as a Debt from the Teſtator, 11 Co. 90. b. 


Aa aa Matthewfon 
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- Matthewſon verſus Lydiate. Ante, Hill. 38. Pl. 22, 


He Caſe was now moved again. And now all the Court agreed, 

That the Bꝛeaking off the Seal of one of the Dbligors ſhall 
not avoid the Deed , but againſt Him onely: Foz the Deed 
is ſeveral by every of them; Anda Releaſe to the one will not 
{crve the other. But, if he had razed the Deed in any Clauſe, 
which concerns them all, o2 in the Date, That ſhould have 
avoived the Deed, as to 8! But otherwiſe, theDeed is in- 
tended ſeveral to every of them. Tlherefo2e the pulling off the 
Scal from one is no Diſcharge againſt the other. And after- 
wards , It was adjudged acco2dingly fo2 the Plaintiff. 


Lovelace ver ſas Reynolds, Paſch, 37 Eliz. rot. 723, 


T Reſpaſs De Clauſo fracto. The Defendant preſcribes to have 
Common. And Iſſue thereupon. The Jury found , That 
the Detendant had Common there by 5 eſcription, prout, &c. 
Maying fo2 it every ycar a Peny to the Plaintiff, And, Ulhe⸗ 
ther this Uerdict were found fo2 the JAlaintiff, oz Defendant ? 
was the Queſtion, Lewkner moved , That It was found fo2 the 
Plaintiff : Foz the Peeſert tion ought to be alledged entirely, 
as it is. And this paying of the Peny is part of the P2eſcripti- 
on : F02 otherwiſe the JIlaintift hath not any Remedy fo? it; 
Mherekoze he hath failed of his Pꝛeſcription, not alledging it. 
Spurling, & Harris e contra: F02 he hath alledged as much of the 
Hꝛeſcription, as ſerves foꝛ him. And the Non-payment of the 
eny ſhall be ſhewed on the other Part; And the not alledging 
thereof is not Material. And ſo Jt hath been adjudged in 
the Queens Bench, Trin. 37 Eliz. betwirt Gray & Fletcher, quod vide an- 
te, Trin. 37. Pl. 15. And, fo2 his Rent, The other hath his Re- 
medy by Diſtreſs; As 26H. 8. 5- Therefoze , &c. Anderſon; This 
is not any Rent: Fo2 Rent cannot be reſerved out ofa Common, 
02 other thing, which is not in Demeſn. But here, TUhether y - 
paying this eny be a Condition [2ecedent , 02 Subſequent ? is 
all the Doubt, Walmſley, It cannot be called a Rent: Foꝛ that is 
only out ofathing , whereon an Entry may be made, unleſs out 
of Meaſnalty ; A8 1H. 4. 18. And that is fo2 the Poſſibility of the E. 
ſcheat. And a Rent-charge cannot be grantedout of a Meaſnalty. But, 
although itbensta Rent, yetaDiſtreſs may be taken fo2 it; As 
26 H. 8. is: Becauſe the Commoner hath a Benefit thereby. And 
by Intendment it began with the Common by Agreement of the 
Parties: And it will be hard to pꝛove it to be a Condition. And, 
if it be a Condition , Jt is Subſequent , and need not be ſhewn 
by the Octenoant , No moze then in the Cale, adjudged in this 
Court, of Poutrel, where an Annuity was granted pro Conſilio impen- 
dendo, It was adjudged , That he needed not ſhew, That he gave 
Countel, Beamond; It is a Condition, but Subſequent, And 
cheretoze, It is not requiſite, That the Defendant ſhould plead 
it. And therefozehe held , That the Uerdict was found fo2 the 
Dofendant. Er Adjournatur. Vid. poſtea ; Paſch. 39. Pl. 3. 5 Co- 79. 
yles 
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Myles verſus Willoughby, 


Eplevin. The Caſe was, One, having a Reverfion in Fee 
expectant upon an Eſtate-fo2-life , Deviſed a Rentof 4 |. ta 

one fo2 Life ; The Tenant in Fee dies; And, after ſeven years 
incurred, Tye Devilee made his Executoꝛs, and died. The 
Executoz diſtrayned, and Avows f92 that Rent. And it was 
thereupon Demurred in Law; Becauſe he doth not averr, That 
the Land remains in the Seiſin of the Tenant , who ought to 
ay it, 02 in the hands of ſome other, who claims by him by 
Huürchale, 02 Dilcent, accozding to the Statute of 32 H. 8. cap. 37. 
And Anderſon, and Walmlley held it to be a Material Exception: 
F02 he ought to have purſued the Toꝛds of the Statute, which 
gives him the Remedy, Although he needed not ſhew ham he 
was ſeiſed, Foꝛ that would be miſcheivous unto him, being a 
Stranger, who cannot know it. But it ſufficeth to ſhew it Ge- 
nerally, accoꝛding to the TUo2ds of the Statute, Walmfley ſald, 
There was another Exception; Becauſe he did not averr, That 
the Arrearages incurred after the Death of the Tenant-for-life. 
Foz, ik he in Reverſion upon a State fo2 life grants a Rent- 
char ge, Jt ſhall not begin until after the Death of the Tenant- 
folife. And, although Arrearages incur in the life of the Te- 
nant-fo2-life , They be not due, Quod Anderſon conceſſit. But, in 
the Pꝛincipal Cale, Becauſe Jt appeared upon Ueiw of the Re- 
cod, That it was layed , That the Hetr of the Deviſce was 
ſeiſed in Fee, & adhuc ſeiſitus exiſtir , It was held good enough. 


CUberefo2e It was Adjudged fo2 the Avowant. 


Bowiſton ver ſus Hardy, 


A2 upon the Caſe. TTUTHereas he was ſeiſed of certain Lands 
in Fee , # y Octendant was ſeiſed of other Lands adJjoyning, 
The Defendant had made two Cony Burrows in his Lands ad- 
Joyning, and had put Contes in them, which increaſed to a great 
Number, and went into the JIlaintiffs Land, and deſtroyed his 
Con , and made it barren, whereby he loſt the J2ofits of his 
Land; And therefo2e bꝛaught the Action, The Defendant plcavs, 
That the ]laintiffs Land was late jIarcel of the anno? ot Db. 
And that Qu. Mary, being ſeiſed of that Banno2 , granted it to sr. 
Will. Peto, and granted unto him to have Marren in the (aid Man- 
no2, and that the ]Ilaintiffs Land was conveyed unto him; And 
that Sr. W. P. bargained , and (old the Mannoz to the Octendant, 
and all TtJarrens , &c. thereto appertaining, 02 accepted, and re- 
puted, as part of that Yanno2 ; {Uhereby he juſtifies, &c. And it 
was hereupon Demurred. And all the Juſtices, without Argument, 
Reſolved , That the Plea was ill: Fo2 he hath ſhewn a CUarren 
in Grols in the Patentee,Chich is not conveyed unto him by the 
Bargain, and Sale; Foz a TUarren is not Parcel „ no2 any 
Member ofa Mannoꝛ, But Jt may be Appertaining , but that is 
by Preſcription, But, CU hether an Action upon the Caſe {ay up- 
on this Matter? was the onely Queſtion. Anderſon, The Action 
lies not. Foꝛ, althoughone hath Contes in his Land, Þe hath 
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nat any Pꝛoperty in them, Becauſe they be feræ Natura. And tg 
have an Action ãgainſt one qi dane by Savage, and 
Wilde Creatures, wherein he hathnot any Jntereſt , and they 
cannot be known, whether they come out ofhis Land, is unreaſo⸗ 
nable,And he,who haththe Dammage thereby,maywell kill them, 
and they may be ſaid to be his Contes , when they are upon his 
Lands, And, if other Men have other Marrens adjoyning , a- 
rtanſt whom ſhall the Action be bzought ? Truly againſt none of 
them, Walmſley acco2d 3 F02 the Pꝛoperty of the Conies is not 
in any, noꝛ can any man ſo keep them, but that they will break out 
of themſelves; which is * Reaſon , that none can have them in 
his own Land, unleſs by Grant from the King, o2 by Peefcripti- 
on: Jfotherwiſe, he is puniſhable in a Quo Warranto. F02 the Queen 
hath the Royalty in ſuch things, whereof none can have any ꝛo⸗ 
perty. And this Caſe is not like to the Caſes put, on the other 
tide ok Erecting a Lyme-kil , Dye-houle, oz the like: Foz there 
the Annoyance is by the Act of the Parties, who make them; But 
it is not ſo here. Foz the Conies of themſelves went into the 
Hlaintiffs Land, and he might take them, when they came upon 
his Land, and make J29fit of them. And none may erect 
a Dove-houſe, but he, who is Loꝛd of a Manno2, And, if any o- 
ther pꝛivate man erects it, he is puniſhable in the Leet, as a Com- 
mon Nuſance. But no Action upon the Caſe lies by any ꝛivate Man 
againſt him, who erects it. Quod Anderſon, & Beamond conceſſerunt. 
And they ſaid , They had ſeen it to be Jnquired of befo2e the Lord 
Dyer at the Aſſiſes, as a Nuſance. And this Caſe is not like to other 
Caſes, which were put of Nuſances: Foz there the Torris by the 
Party himſelf, who doeth it, But here the putting the Conies in- 
to his own Land is not any Tort. And, ik there be any Urong, Jt 
is by the Contes themſelves, who are ferz Naturæ, TU herefoze It 
is not reaſonable to puniſh any other. And Beamond agreed with 
the other Juſtices in omnibus. TUTherefo2e after ward, by the Al⸗ 
ſent of Owen alſo, Jt was adjudged fo2 the Defendant, 5 Co. 1c4. b. 


Capp verſas Lancaſter. 


Ebt Upon a Bill of 701. tobe payd upon Demand. And, 

foꝛasmuch as the Plaintiff did not ſhew an actual Demand, 
Williams, f02 the Defendant , Demurred: Foz he ſhewed , That 
the Demand was Parcel of the Contract; So that the Pony 
was not due, until Demand, And a Demand being r equiſite , a 
Demand in Law, by bzinging the Action, will not ſerve the Turn; 
As 11 H. 4- 18. where One is bound to levy a Fine upon Requeſt, 
&c. But Walmſley,Beamond & Owen held it to be well enough: Fo2 It 
isa Duty Mayntenant, And therefoze there needs not any De⸗ 
mand, as in the other Caſes; F02 there the ]laintiffhad not any 
Cauſe of Action, until a P2ecedent Act done by him: But Jt 18 
not ſo here. TWherefoze They Adjudged it fo2 the Plaintiff. 


The 


* 


* 
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he Counteſs of Warwick verſas the Biſhop of Coventry. 


Ebt pon an Obligation Conditioned, That, it he payy 1. l. (23) 
1 at the Fenſt of S. Michael next following, and 1 I” 4. 

ally at the Feaſt of S. Michael, until Hockinhall (the Plaintiffs Chap⸗ 

lain) were advanced to a Benefice , That then, &c. He pleaded, 

That he was p2eſented to a Benefice befoze the firſt Feaſt ofs. Mi- 

chael. And Adzudged to be no Plea : Foz the firſt 15.1. fs to be 

payD, notwithſtanding he were advanced. Fo? the Limita tion 

Until he be advanced, #C. g0es onely to the other ſubſequent Jay: 

ment. TUherefoze It was Adjudged fo? the Plaintiff, 


Edmunds verſus Marks, 


Ebt Apon an Obligation Conditioned, That, ik the Defen- (44) 
dant ſhould come to the Kings-head, cc. upon the 12. of October, 7 
and there clect two Arbitratozs , who, with two others to be 
elected by the Path n ſhall arbitratc of all ſuch Summs, which 
the [Plaintiff hath diſburſed to2 the Defendant , and pꝛomiſed to 
be paid to the Plaintiff by the Defendant ; That then, &c. The 
Defendant pleads, That, upon the 12. of October, he came to the 
Kings-head, &C- and there elected two Jnhabitants of the ſaid ville 
Arbitrat02s , ad faciendum Arbitrium of all Summs, &c. And that 
the Plaintiffwas not there, &c. And hereupon the Plaintiff De- 
murrs. And, after Argument, Jt was Adjudged fe2 the Plain⸗ 
tiff, Foꝛ Walmſley ſatd, That the Plea was not good; Becauſe 
he ſaith he came thither upon the 12. of October, c. And he ſhew- 
eth not at what hour of the day, no2 how long time he continued 
there: Foz it ought to be to the laſt Inſtant of the day, and to 
be there at ſuch a convenient Time befoze , That the Arbitra- 
ment may be made, The —— alſo is not good, Becaule he dath 
not ſhew, That his two Arbitrato2s were there pꝛelent. Foz they 
ought to be there: Foꝛ the woꝛds are, That they together with the 
Plaintiffs Arbitrators, c. TUlherefo2e, fo2 theſe Cauſes, Jt was 


Adjudged fo2 the Plaintiff. 
Read verſas Burley. 


Eplevin. The Defendant Avows the Taking, by reaſon, that 

he was ſeiſed of an Houſe, being the place, where, xc. and Lett ( 
it to Brett fo Years, rendꝛing 6.1. Rent. And fo2 Rent Arrear he 
Avows the taking of ſo much Barn, and ok an Hoꝛſe, And pꝛays 
Retourn Averiorum. The PPlaintiff ſaith, That he is a Cloth-wozk- 
er, and delivered certain Cool to be ſpun ; And the Cloth-wozk- 


ers uſed to take back their Barn by 147 And , becauſe 
there were no UUetghts there, he ſent to the nert Ulillage foz 
e mean time, The Avowant Diſtrayned 


Weights; And, in 
that Barn being upon his ſhoulders, and the Ho2ſe, which he had 


there ta carry the Barn, And upon this the Avowant Demurrs, 
Walmſley , Beamond , & Owen ( abſente Anderſon ) held, That 


this warn, being upon the Plaintiffs ſhoulders , could 


to 


5) 
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not be diſtrayned no moꝛe, then a Net in a Pans Hand, As 6 R. 
2. i8 , 02 an Hoꝛſe whereupon a man rides, 92 which is in a mans 
hayd, But Walmſliy held, That the Hozſe is Diſtray nable. Foz it 
is not to be reſembled ta an Hoꝛ ſe in a common Hoſtry: Fo? þ is in 
Favoz,fo2 the benefit of the Commonwealth. Becauſe a Common 
Hoſtry is a common Place , where Men are to Herbage. But, 
ff a Man puts his Ho2ſes in the Houle of any pꝛivate Man, He 
is Diſfraynable , and it is not Material, although he be not Le- 
vant, and Couchant. Foz the Reaſon, that Beaſts Diſtraynable 
ſhall not be Diſtrayned fo2 Rent, unleſs they be be Levanc, and 
Couchant, 18; Becauſe that, otherwiſe , The Owner, by Jn- 
tendment , cannot have Notice , That they are there, That 
he might have them again. But here the Hoꝛſe was put there by 
the conſent of the Owner, and with his Pzivity, But, if this 
Houſe were a common Place foꝛ Weighing, It would peradven- 
ture be otherwiſe. But Beamond & Owen e contra: F02 this Trade 
of Cloth-wozkers is neceſſary, and to be favoꝛed; and this Hozſe 
is not to be diſtrayned no moze, then an 102fe,which carries Coꝛn 
to Market, and is put into a friends houſe fo2 the time, Pe is 
not Diſtraynable. TUhich Walmſly denied. And where an Hoꝛſe 
carries Cozn to Mill, and is tied at the Mill⸗dooꝛs, during the 
grinding of the Co2n, He ſhall not be Diſtrayned, TUhich Walm- 

y agreed; Becaule it is a common Place, and fo? the Publique 
weal : But they be not alike, But they all agrecd , That the 
Pꝛaping the Return Averiorum , where there was but one Pozſe, 
was Ill: But they doubted , whether this Fault was of Fozm 
onely , and then it was helped by the Statute of 27 Eliz. Jt was 
therefo2e Adjourned Mich 39, & 40. C. B. Placito 41. 
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Edwards ver ſus Stapleton. 


Mich. 38, and 39 Eliz. 470. 


e ſſumpſit by an Executoꝛ of a Pꝛomiſe made b 
his Teſtatqzꝛ. The Detendant pleads Non Aſ- 


—_— 


—DJJ 
N 


A— 
=z=Q\ 
* ES 


ſumpſit, And found f02 the Plaintiff; And Judge- 
ment toꝛ him. And, this * Kingſton, Er- 
ror was thereof bꝛought, and Alli ;Becauſe 
he did not ſhew in Court the Teſtament in the 
Declaration mentioned. TUlhereto it was ſaid, 


1 
WY 
A 


ayded after Uernict 2 But all the Court held it tobe 
Subſtance ; Fo2 otherwiſe he doth not Entitle Himſelf to the 
Action, without Chewing the Te nt. Foz which cauſe Jt 
was Reverſed. 


Doctor Barrow verſus Andr. Gray of the Inner Temple. 
Paſci. 38 Eliz, ror, 521. 


A mpſit, and Declares; TUhereas one Halſhed was ſeiſed in 
Fee ot certain Land in the County of Hertford , and was 
bound in a Reconuſance of 1000 1. tu the laintiff, and Inteoſfed the 
Defendant ol his Land; That the Defendant, in Conſiderati- 
on, That the Plaintiff ſhould aſſign unto him his Reconuſance, 
Aſſumed to pay the Plaintiff 80 1. befo2e ſuch a day ; And alledg- 
eth in facto, 'That he anner over the Reconuſance, c. The De⸗ 
fendant pleaded Non Aſſumpſit; And a Special Uerdig found , 
That, at the time of the Reconuſance made, Halſhed was ſeiſed of the 
Land ſold to the Defenvant , and alſo of a Cloſe called Walkley, 
And Jnfeoffed one Hyde of the Cloſe called Walkley;And the Plain⸗ 
tiffreleaſed to Hyde all his Right, Intereſt , and Demand in the 
Land called Walkley ; And afterwards, Halſhed Tnfeoffed ES 
kendant; And the Defendant Aſſumed ur ſupra, cc. And , that the 


Plaintiff aſſigned the Reconuſance to the Defendant, Et n, upon 
all this matter, the Aſſignement of this Reconuſance be 9 
en 


Chat It was but Default of Foꝛm, which is 
matter of 


(1) 


(2) 
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ent Conſideration, They found fo2 the ]laintiff, Et 6, æc. And 
it was now moved by $nag, and Gray himſelf; That this Uerdict 
is found fo2 the Defendant, Firſt , That a Conſideration to a: 
ſign a Reconuſance Over is illegal, and mayntenance, and there- 
fo2e It is no good Canſideration; Becauſe againſt Law, Se: 
rondly , That by this Releaſe of all his Right, and Demand 
inthe Land to Hyde , who had part of the Land chargeable with 
the Reconuſance , The entire Reconuſance was Diſcharged ; And 
then It could not be Aſſigned over: And, That the Aſſign: 
ment over was void, and was not any Conſideration 2: And, 
That a Velcaſe of all the Right in the Land is a Diſcharg 
of the Reconuſance , although it be made befo2e Execution ſued. 
Ind in Pꝛook hereof a IDꝛeſident was ſhewn , Mich. 26, & 27 
Eliz. rot. 1702. in the Tommon Bench, Hyde v0 Morley, Au- 
dita Quzrela was bought to avoid the Execution of a Statute; 
Becaliſe the Conuſee., by Deed ſhewn in Court, had Releaſ- 
ed unto him, being then Tenant of the Land, and Purcha⸗ 
\o2 „ All his Right, Intereſt, and Demand in the Land; 
And it was Adjudged to be a good cauſe of Diſcharge : But 
all the Court Relolved fo2 the JIlaintiff in both Poynts ; 
Ind as to the Firſt they held, That the Aſſignment of a 
Debt, 02 Reconuf nce tg a Stranger is an illegal, and void 
Conſideration ; But to Aſſign it to the Terr-tenant, by way 
of Diſcharge of his Land, ts clearly Lawful. And as to the 
Second, That this Releaſe to Hyde of all his Righb, and 
Demand in the Land, is not any Diſcharge of the Reconu- 
ſance: FM, at the time of the Releaſe made, he had no 
Right, 192 cauſe of Demand in the Land; Foz the Land is 
not the Debter , but the Perſon, and the Land is onely charg- 
ed inreſpect of the Perſon : And here, at the time of the Re- 
leaſe , being befoze the Execution ſued, He had not any Right 
no2 Demand in the Land ; {Uherefo2e Jt is not any Dil 
charge of the Reconuſance, And Popham fatd , That he had con- 
ferred with the Juſtices of the Common Bench concerning the Judge⸗ 
ment cited; And they did not remember any ſuch Judgement: 
But were of Opinion, That ſuch a Releaſe was not any Dil- 
charge of the Execution. TUherefoze Jt was adiudged fo2 the 
e. Vide 25 Aſſ. 7. 45 Ed. 3. 22. vide Trin. 27. Placito 
ſecundo. 


Hyde verſas the Dean and Cannons of Windſor. 
Ante Paſch. 3 8. Placito primo. 


1 * Caſe Was now moved again, and the ſole Queſtion of 
difficulty was, TUhether this Action lies againſt the Afſig- 
nee fo2 this Covenant bꝛoken he being not named in the Cove- 
nant? And Tanfield , foꝛ the Plaintiff, in the TUrtt of Error mo: 
ved, That It lies not: Foz a Covenant lies not agatnſt the 
Executoꝛ of the Covenanter not being named As 48 Ed. 3. 2. any 
Dy. 114. A multo fortiori it lies not againſt the Aſſignee , not being 
named; As old N. Br. 102 18. But, tf it be covenanted fo2 him, any 
his Alligns, It is otherwiſe; As 25 H. 8. Bro. Coven. 32. UAlhere⸗ 
f02e,&c. But Popham, Clinch, and Fenner (abſente Gawdy)held ge 


— — —̃— as ͤ— 


ELIZABETH &, in Banco Reginæ. 


— 


— 2 — — 


5753 


That an Action of Covenant lies againſt an Aſsfgnee in this 
Caſe , although he were not named: Foz a Covenant, which 
runs, and reſts with the Land, lies fo2, 02 againſt the alsignee, 
at the Common Law (Qua tranſit terra cum onere) although the 
Alsignees be not named in the Covenant, And a Covenant 
lies againſt an Executoꝛ in every Cale, although he be not 
named; unleſs tt be ſuch a Covenant, as is to be perfozmed 
by the perſon of the Teſtacoꝛ, which they cannot perfozm.ZUhcre- 
fo2e the Judgement was affirmed, N. Br. 140. Dy. 257. per Brown; 
5 Co. 24. 


Hrvey Verſus Oſwald. Trin. 38 Eliz rot. 391; 


Je&ione Firmx. The Defendant claims by a Leaſe fo2 years 

from the Leſſo of the Plaintiff. The latntiff picads a 
Condition, That, ik he Alsigned over any part of his Term, that 
his Leaſe ſhould be void; And, That he had Aſsigned parcet 
of his Term, whereupon the firſt Leſſo2 entered, and Lett to 
the ]laintiif. The Defendant rejoyns; That the firſt Leſtoz, 
after the Condition bꝛoken, had accepted Rent of him, due after 
the Beach ſuppoſed, The 10 laintiff ſurrejoyns; That, at the 
time ofthis accepting of the Rent, he had not any notice of this 
Breach of the Condition, And it was thereupon Demurred, 
and Argued by Barker fo2 the Plaintiff, and by Towſe fo2 the 
Defendant $ Clinch, and Popham onely being in Court, And 
Clinch held, That the Entry of the Leſſoꝛ was not congeable : Foz, 
by his $:ceptance of the Bent, he hath affirmed him to be his 
Tenant after the Condition bzoken, and thereby hath diſpenſed 
with the Foztetture, Popham e contra; True it is, when the Con- 
dition is bzoken, the Leſſo2 hath Election to continue the Leaſe, 
02 to avoid it: But, without pavity, That ſuch election was 
in him, he cannot make an electton, And it appears here, upon 
the Oemurrer , That he had not any notice, that ſuch election 
was in him: And therefoze his liberty of Entry cannot be taken 
from him by his Acceptance of the Rent, Thich is the Reaſon 
in the Books, That, fo2 an Entry upon a Condition bꝛoken, 
as fo2 Caſte, 02 Alienation, &c. 02 ſuch Collateral Conditions, 
an Acceptance of the Rent, aftcr the Condition bꝛoken, is no 
Barr of Entry; Becauſe , by Intendment, he had not any 
notice of the Bꝛeach of the Condition: Thich being Collateral 
to his knowledge , no Acceptance of his ſhall affirm the Leaſe. 
But, if he had taken notice of the Condition bꝛoken, and had 
made an Acquittance of the Gent, Jt had Barred him of his 
Entry, But, if the Condition be of ſuch a Nature, That the 
perfo2zmance, oꝛ Non perfoꝛmance thereof lies in the Conuſance 
as well of the Leſſo2, as of the Leflee, Jt is otherwiſe, Er ad- 
journatur, Trin. 39. Place. 12. 3 Co. 64. 


Shere verſus Dickenſon, Mich. 38, & 39 Eliz, rot,490, 


Rror of a Judgement in the Common Bench, and Alsigned; 
Becauſe the Ven fac. was Awarded upon the Roll in this maner, 

Ideo præceptum eſt Vice-Comiti, Quod Ven. faciat. 12, quod ſint hic 
and a ſpace left fo2 the Day of the Return; ſo there was not any 
Day fo; the Return upon * 45 » although the * of the 
; cturn 


(4) 
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(7) 


(8) 
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eturn was expefſed in the ven. fac. And it was laid, That the 
der fac. 0uNht to be Awarded upon the Roll , and to have a Day 
certain. Foꝛ that is the TUarrant fo2 the TUrit of Ven. fac. and, 
it it be not accozding to it, Jt is Error, and not amendable, And 
of that Opinion were Popham, and Fenner. But Gawdy held it to 
be amendable, Et adjournatur. But afterwards the Judgement 
was affirmed. 


Goodale verſus Caſtle, 


A fo2 theſe loꝛds, Thou art a common Filcher, Companion of 
Cur-throats, and a Forger of — 7 After Uerdict fo2 the 
Plaintiff , Jt was moved in Arreſt of Judgement , That theſe 
Kloꝛds were not Actionable, And all the Juſtices held, That 
fo2 all the l oꝛds, beſides And a Forger of Writings, nd Action lies. 
But, fo2 thoſe Moꝛds, Popham, and Gawdy held, That the Action 
well lay: Foz the CMoꝛds ſhall be intended of ſuch TUritings, 
whereof there may be a F02gery, Bult Fenner e contra; Foꝛ It 
may be of {Urttings,the Foꝛging whereof is not Puuiſhable,as a 
Church Book. And Fo2gery ſhall not be intended, unleſs it be 
p2eciſely alledged, Clinch abſence, adjournatur. 


Deering verſus Moor. 


Reſpaſs. The Defendant pleaded Not Guilty. The Jury found, 
That the [Plaintiff was ſeiſed of that Land, with two others, 
as Heirs in Gavelkind. And, That the Defendant entered, Ech, ec. 
And upon motion, without Argument, by Popham , and Fenner 
(cxtetis abſentibus) It was Adjudged fo2 the Plaintiff. Fon, al⸗ 
though it had been a good Plea in Abatement, fo2 the Defendant 
to ſay, That the Ilajntiff was Tenant in common with a 
Stranger: yet, f62aſlmuch as he hath not pleaded it, he hath 
oft the Advantage thereof: And the finding tt by the Jury is 
not material. And ſo it was ſaid to be Adjudged in this Court, 
in one Stowells Caſe ; where in Treſpaſs bought the Defendant 
d Not Guilty. And the Jury found, That the Plaintiff was 
oynt-Tenant of the Land with a Stranger not named: yet 
there [Plaintiff recovered, TUherefoze Jt was Adjudged, 
ut ſupra, f02 the Plaintiff, 


Auſtie verſus Maſon, 


AV fo2 theſe 1 „Thou haſt made a Forged Bond, and I will 
prove it. The Defendant pleaded Not Guilty. After Uerdict, 
t was moved, That the Action lay not; Foꝛ he ſaid not, That 
had Fo2ged a Bond. And it may be he was a Scrivener, 
and might Tartte a Bond, which was afterwards Fo2ged, and 
yet be no Slander unto him. Sed non allocatur : And Jt was Ad- 
Judged fo2 the Plaintiff, 


Kynnerſley verſus Barnard, Hill, 38 Eliz, rot. 424. 


Ction upon the Caſe ſur Trover of an Hoſe , and ſelling him, 
and converting the Money to his own uſe. The Defendant 
confefſeth , That it was the Plaintiffs Hozſe; and That one 


J. Courtnal 


——ä——j— ʒ — 


ELIZABETH, in Banco Reginæ. 


555 


J. Courtnal found, and delivered him to the Defendant, to reſto2e 
upon requeſt; whereupon he re-delivered him to the. ſaid J. C. 
befo2e the Action bꝛought. Abſque hoc, That he ſold him; and 
Converted the Money to his p2oper Ale. And it was thereupon 
Demurred; Becauſe he ought to have Pleaded the general 
Iſſue, and he could not Traverſe the Converſion. But all the 
Court held, although it be doubted in the Books, 27H.8. 2, 
33 H. 8. 4 Ed. 6. Bro. Action ſur le Caſe, and Dy. 121. pet, f02aſmuch 
as in this Action the ſubſtance is the Converſion , and without 
it, the Action cannot be founded, That it well might be Tra- 
verſed, But in regard he hath here Traverſed the Converſion 
of the Money to his own Ae, which is not materially alledged 
in the Declaration , but is ſuperfluous ; and by his Traverſe 
hath made it to be part of the Jſſue: The Traverſe therefoze 
is ill in that point. And the Demurrer being upon the Traverſe; 
It was Adjudged fo2 the Plaintiff, 


Blomfield verſus Roſwick. Mich. 38, & 39 Eliz.rot.259. 


Udita Querela. F02 that he, and one May, were bound to the 

Defendaut in an Obligation, and he Recovered againſt 
them in Debt, and had May in Execution. And May was Dil⸗ 
charged by the Sheriff out of Execution: And afterwards, by 
another Capias,took Blomfield in Execution; whereupon he bꝛought 
this Audita Querela tg be Diſcharged, And it was hereupon De- 
murred, And after Argument by Godfrey fo2 the Plaintiff , and 
by Richardſon fo the Defendant , Jt was held by Popham, Clinch, 
and Fenner (abſente Gawdy) That this was not any Cauſe to Diſ⸗ 
charge the Execution. Fo2 if one be in Execution, and eſcapes 
de ſon Torr demeſn , It hath been — in an Audita Querela, to 
be no Cauſe of Diſcharging himſelf; no moze ſhall it be fo2 
his companion. And it hath been alſo Adjudged in this Court, 
betwirt Sympſon, and Boyron, That, if he eſcapes by the Sheriffs 
permiſsion, and be ve-taken, yet it is a good Execution — the 
Party, if he will: And it ſhall not conclude the Party to inkoꝛce 
him to take his Remedy againſt the Sheriff: 4 multo fortiori, 
cUhere two be in Execution, the Eſcape of the one, ſhall not 
give his Companion any Advantage, and make the {laintiff 
to loſe his Execution, and be put to his Remedy againſt the 
Sheriff, who peradventure is nothing wozth. Tlherefoze Jt 
— Adjudged to2 the Defendant, 5 Co. 86. Reſiduum, Trin. 39. 

IC1tO 14. 


Overton verſus Sydal, Hill, 37 Eliz. rot, 1042, 


DF againſt an Executoꝛ fo2 Rent reſerved upon a Leaſe fo2 
years. The Caſe upon Demurrer was: That the ]P2ebend 
of Tervyn in the County of Cheſter Lett that Land fo2 years, 
rendering Bent; which Leaſe was confirmed by the Dean and 
hapter, The Leſlce dies: The Executoz aſsiFns over his 
erm: The Pꝛebend reſigns, A new 1]92ebend is made, And 


f92 Rent duc, after the Aſſignment , he bzings Debt againſt the 
Executoz of the firſt Leſſee; And, Whether this Action lies 
againſt the Erecutoy , after the Aſsigment of the Term, was 
Gawdy; The Action lies not: Foz the firſt 

Bbbb 2 Leſſee 


che ſole Queſtion. 
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Leſſee was chargeable , as well by reaſon of the Poſſeſſion, as 
alſo foz the p2tvity of Contract; and theretoze , although he 
Aſsigns over his Term, vet, by reaſon of the pztvity of Contract, 
he ſhall always be chargeable to the Lefſo2 to2 the Rent, as well 
koꝛ that due afterwards, as befo2e ; as 44 Ed. 3.6. And a Caſe 
lately Adjudged in this Court, between Walker, and Harris, 
Mich. 28, & 29 Eliz. But, where he is not chargeable, by reaſon of 
the p2ivity af Contract, but by pꝛivity in Law, by reaſon of the 
Eſtaͤte in him, Ik the pꝛivity be transferred, either on the one 
ſide, oꝛ other, The Action, upon the pꝛivity of Contract, is De- 
termiinzd: As, where the Leſſee Aſsigneth over his Term, 
and the Leſſoz Aſsigneth over the Reverſion, The G2antee 
ſhall not charge the Leſſee fo2 the Rent due after the Alsign⸗ 
ment; as it was Adjudged in this Court, Hillary 3- Eliz. ror. 420. 
becwirt Humble, and Glover, And, as it is, where the Pꝛivity is 
remaved on the part ofthe Leſſoꝛ, ſo it is in this Caſe; Fo? the 
Ex2?*:!to2 here is not chargeable by the Contract , but by the 
paoicy in Law , viz. That -hehath the Term; which being re- 
moved, The Action againſt him kaileth: Foz there is not an 


Cauſe of Action between them, but by reaſon of the Term, whic 

is in him, and his Intereſt therein, And Sublata cauſa tollitur effectus. 
TUherefo2e , &c. l enner accoꝛd; The Executoꝛz is not Party, 
noꝛ p2tvy to the Contract , as the Teſtatoꝛ is; Fo2 he ſhall not 
be Charged, but onely in the Detinet, and not in the Debet & 
Detinet. Quod Popham conceſſit, ſed Gawdy negavit. F012, in regard 


he occupies after the Teſtatoꝛs death, there is no doubt but 
that he ſhall be charged in the Debet & Detinet. And then Fenner 
ſaid , That his Thärge is, by reaſon he hath the Term, and 
nat by reaſon of the Contract, Fo2, no doubt, if the Teſtato2 
himſelf had Aſsigned over his Term, although he himſelf had 
been chargeable to2 the Rent, during his life, pet, when he dies, 
his Erecuto2s are not chargeable to2 the Rent due after his 
death. The fame Law is here, when the Executoz Aſsigns 
ober the Term , whereby he was oncly chaͤrgeable, he ſhall not 
be chacged £02 any Rent afterwards due, Pere alſo the pꝛivity 
of the Contract is removed from the Plaintiffs part; Fo2, the 

Notatilf not being Leſioz, but his Succeſſoꝛ, he is not Party, 

it piep onely in Law: ſo the Erecuto2 is onely chargeable 
fo2 the 22tvity in Lam. TUherefo2e the Plaintiff cannot have 
this Acciona againſt him, but during the time that thts pꝛivitp, 
by regten of the Eſtate, and intereſt in the Term continues; 
and heref de the Plaintiff, aſter this Alsignment, cannot main⸗ 
- tatii thi3 Action agatuſt the Defendant, Clinch acco2D in omnibus. 
Popham e ccatra At the firſt ; Foz he held, That the Executoꝛ ſhould 
be as well chargeable , as the Teſtatoz; Becauſe he comes in 
loco Teſtatoris, and as he ſhall partake of every benefit, which his 
Teſtatoꝛ ſhould have done, ſo ſhall he be ſubject to every charge: 
wherefo2e he, by his own Act, ſhall not avoid this Action againſt 
him. But gfterwards , upon better Adviſement, he held; Jn 
regard the Maintiſf is not Party to the Contract, but onely 
pꝛipy in Law; And the Defendant is not chargeable , by reaſon 
of his own Contract, but by a Pzivity in Law, The Cauſe of 
his Charge — removed by the Alignment of his Term, 
That this Action lies not fo2 the ]Alatntiff againſt him, There 
f02e Jt was Adjudged acco2dingly, 3 Co. 24. 


Hampton 


„„ 
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Hampton verſus Boyer. 


D# againſt an Executoꝛ, upon an Arbitrament , made in the 
+ lay, 02 no : Becaule the Tefiato7 might have waged $48 Lao 
it la Bet is Law. 
And Adjudged, without Argument, That it lay not. 


Meryll verſus Robyns. Trin, 26. or 36 Eliz. rot, 786, 


En of a Judgement given in a Tarit of Entry upon DOiſſefſin. 
The Erro2 Alsigned was; Becauſe the Sheriff Returned 
not the Names of the Summoners, 02 Veyors. And held fo? this 
Cauſc to be Erro2 ; Foz if there be no Summons made, The 
Party cannot have a TUrit of Deceipt. Et non conſtat de Recordo, 
ũgainſt whom he ſhould have it. TUAheretoze Jt was Beverſed. 


Williams verſus Williams, 
Trin. 38 Eliz, rot. 740. Hill. 35 Eliz, ror.597. 


Cire facizs, by John Williams, us Erecuto2 of Emme Williams his 

Mother, againſt Williams the Defendant , to have Execution 
of 240-1. Dammages, Recovered in a (Irit of Dower. The De- 
fendant pleads , That he had bꝛought a TUrit of Erro2 , upon 
this Judgement, againſt the Demandant, in the Trit of Dower, 
And Alsigns fo2 Erro2; becauſe the Recovery was againſt him 
by Default, being an Inkant. And that, pendente ceo indiſcuſſo, The 
Demandant in the TUrit of Dower died. And on he had bꝛought 
a new Urit of Erro2 Coram vobis reſidet againſt the Jlaintiff, 
as Executo2 , quod adhuc pendet., and Demands Judgement; >, 
pendente Brevi de errore indiſcuſſo, Executionem habere debet. And it was 
thereupon Demurred, Fenner, J doubt whether a TUrit of 
Erroꝛ lies in this Caſe; becauſe, the Demandant in the TUrit 
of Dower being dead, The Eſtate recovered is Determined, 
which is the —— ; and therefoze the TUrit of Erro2 is De- 
termined, Secondly , J conceive, That the Erro2 Aſsigned 
is not Erraꝛ: F02 Dower is favo2ed ; And a keme ſhall not tarry 
fo2 Dower during the Minoꝛity of the Tenant, TUherefoze a 
Recovery againit him, although it be by Default, is good enough. 
(But to this point none ofthe Juſtices ſpake ; Fo2 it came not 
now in Queſtion upon this Action.) Thirdly, As a TUrit of 
Exroꝛ lies, J conceive it to be a good lea; Fo2 it is not . 
to have Execution ot an Erroneous Judgement, when xo De- 
fault can be Alsigned in the Plaintiſt in the TUrit of Error. 
And of that Opinion was Gawdy, as to the laſt Point; Becauſe 
there appears not any Default in him , who purſued the TUrit 
of Erto?2 , in not p2oceeding , oz neglecting to pꝛoceed therein, 
But the Default which was, was occaſioned by the death of the 
Defendant , in the firſt TUrit of Erroz, But ik the ]laintiff 
in the firſt TUrit of Erro2 had been Nor-ſviced in the firſt Crit 
of Erroz, 02 had diſcontinued , 02 were ſlack in the pꝛoceeding 
therein, There peradventure it would have been otherwiſe, But 
as to the firſt point, TUlhether a Writ of Erro2, to Reverſe the 
Judgement fo2 the Dammages, the p2incipal being * 


(12) 


(13) 
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Vide 
Paſch. 
34. B. R. 
Plac. 2. 


(15) 


by the death of the Demandant, Popham, and Gawdy held; That 
this rit ot Erro2 was maintainable , to avoid the Judgement 
of the nM Foz it is as well a grievance, as the loſs 
of the Land. And if there be a Recovery in a real Action of the 
Land and Dammages , and the Tenant, againſt whom the Re- 
covery is, dies, and the Þeir, who ought to have the TUrit of 
Erroꝛ, inreſpect of the Land, will Releaſe all TWIrits of Erroz : 
yet the Executoꝛ may Sue a Writ of Exroz, to avoid the Judge⸗ 
ment fo2 the Dammages F02 every one, who hath Loſs, ſhall 
have a Remedy to Red2cſs it. And fo it was Ruled in this 
Court, in one Nicholſons Caſe ; That an Executoꝛ ſhall maintain 
a Writ of Erro2, to Reverſe an Attainder againſt his Teſtatoz, 
to the Intent to be reſto2eD to the Teſtato2s Goods, although 
by his Attainder he = loſt his Land, which was the ]I2incipal, 
CUHhich Caſe Fenner ſald he remembꝛed; And that it was ſo Ruled 
by the Opinion of thee Juſtices againſt one. But, as to the 
lea, Popham held; That it was a good JIlea: Tf it had alſo 
been alſo alledged, That he Aſsigned Erro2s upon this T{rit 
of Erro2; Otherwiſe it is not any Plea. Fo2 this $cire tac. tg 
have Execution, &c. is the means to — 17 the JIlaintiff to 
Aſsign his Errozs , Dtherwiſe the Plaintiſt will never Aſsign 
them; And, ik the ]laintiffhereupon Alsigns his Erro2s, It is 
well enough fo2 the time: as Iyer 77. 18, otherwiſe Execution 
ſhall be Awarded againſt him. And it is not any Anſwer, to ſay, 
That a Trit of Erroz is yet depending, Vide Trin. 39. B. R. 
Placito 1, Reſiduum. 


Heddy verſus Wheel-houſe, Trin. 38 Eliz. rot, 953, 


T2280 Foꝛ the Taking of a Cow. The Defendant Juſtiſies; 
Blrauſe the Town ot Northampton is att ancient Town, And 
That King H. 7. Anno 11. Regni ſui, granted to the Mayo2, and 
Burgeſſes of Northampton, Unam Feriam annuatim to be holden upon 
the Feaſt of St. Hugh, cum omnibus libertatibus, & liberis conſuetudinibus, 
ad hujuſmodi Fer iam ſpectant. vel pertinent. And ſhews, That at ſuch 
a Fair, there holden, J. S. ſold that Cow to the ]laintiff : where- 
upon he demanded a deny fo2 Toll; And becauſe the Defendant 
refuſed to pay that Deny fo; Toll, he Diſtratned that Cow, 
as Bapliff, foꝛ the Mon-papment. And the Plaintiff thereupon 
Demurred in Law. The ſole Queſtion was, TTlhether by this 
O2ant there be any Toll to be demanded ? Ren „ik it were due, 
it was agreed on both ſides, That a Diſtreſs might be taken 
ko it: And that the Defendant , as Bayliff , and one of the 
Co2pNation , might well Diſtrain fo2 it. But it was argued 
fo2 the Plaintiff „ That Toll was not demandable , unleſs by 
G2ant from the King, oz by Pꝛelcription. And it cannot be 
here by P2eſcription ; becauſe it is a Fair newly created: Noꝛ 
by G2ant; Foꝛ there be not any TU02ds of Gꝛant of Toll: And 
eis not any Liberty, 02 Cuſtomof Common Right appertain⸗ 
ing to a Fair ; and therefo2e it paſſed not by the General Tloꝛds, 
cum omnibus libertatibus, cc. But it was _ fo2 the Defendant, 
That Toll is a thing of Common Right , Due fo2 the Entry 
of things Sold in Fairs, 02 Parkets; and fo2 the better know- 
ing of the things Sold, and into whoſe Pꝛoperty they be paſſed: 
And therefoze by the Grant of a Fair, cum libertatibus ad Feriam per- 


tinent- 
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rinert. Ce. it well may paſs, And of Common Right a Peny ſhall 
be Paid fo2 ſuch; unleſs in Places, where nothing, oꝛ a great 
4.4 is by Preſcription to . Vide 1 = — — 
TUherefoze, &c. Popham , Toll is not a thing of neceſsitp, no 
incident to a Fair; Fo2 there be many Places, where no Tol 
ts Paid: And if Toll had been uſed to be Pal, no doubt, but 
that by Hzant of a Fair Jt had well paſſed , wifHout the wozds, 
cum pertinentits. And gqueſtionieſs allo, The King may G2ant a 
Fair, and that Toll ſhall be 22 „although it be a Charge 
{pon the Subject; Becauſe his Subjects (u. the Cendies ) 
have benefit, and eaſe by ſuch Fairs: But the King cannot ap- 
po ntaburthenſome Toll f ut it ought to be a Peric Sum, as 
a Peny, 02 two Pence, which are the ſmialleſt Coyns, 02 of lefler ; 
but not of any greater value, to charge the Subject. But with 
out Ozant, 92 Pꝛeſcription, Toll is not of Common Right to 
be demanded, TUheretoze, &c. Clinch inclined to that Opinion: 
But, becauſe the other Juſtices were abſent; Adjournatur. Vide 
Refiduum poſtea, Mich. 39, & 40 Placito 29. 


Cadogan verſus Powel, 


.— of a Judgement given in an Alsiſe in Monmouth. The 
Erroz Alsignen was ; Becauſe Andrew Powel hay brought 
an Aſsiſe againſt William Cadogan, and John Cadogan, de quadam por- 
tione Decimarum renovant. de 300. acris Terr. in Staveney. William Cadogan 
pleads 4 Nul Tenant de frank-tenement Tenementorum prædictorum in 
viſu poſitorum, & in Querela ſpecificata named in the TUrit, and if not 
found Nul tort, e. John Cadogan pleads, Nul tort. And the AlSiſe 
taken, Quoad placitum Willielmi Cadogan , findes, Quod non fuit aliquis 
Tenens corundem Tenementorum in viſu recognitorum poſit. & in Querela 
ſpecificat. in Brevi nominatus. Et Quod idem Millielmus fecit nul Tort, sc. 
Ind they further finde , That the Plaintiff was Seiſed of the 
Tithes , until by the ſaid John Cadogan diſſeiſed, &c. And there: 
upon Judgment was given, Quod Querens nihil capiat per Breve verſus 
verſus prædictum Muilielmum, ſed lit in miſeticordia. Et Quoad 7. C. That the 


at the Judgement ought to have been inttrely again 
Nr: erica it 12 found, That there Was Nat Lean 


That th ould recover, Sc. And it was Aſgigned fo2 Erro2, 


noſme, cc. The TUrit abated in all againſt them both, And J 
ment ought to have been given fo2 the Defendant, But it was 
thereto ſaid, That this Alsile of Tithes , which is given by the 
Statute of 32H. 8. of Tithes , is well maintainable againſt any, 
who takes the Tithes. And it is not requiſite to name the Terr- 
tenant : And then, although it be found , Quod die Impetrationis 
Brevis non fuit aliquis Tenens eorundem Tenementorum, &c. That is to 
be intended, Quod non fuit Tenens of the Land, out of which the 
Tithes, &c. which is not material. And in p2oof thereof vide 
12 Ed. 3. Brev. 267. 31. Aſſ. 31. Dy. 84. But all the Court held, 
That Tenementorum in viſu poſit. & in Querela ſpecificat. are intended 
of the Tithes themſelves; And of neceſsity there ought to be 
a Tenant named, otherwiſe the Aſsiſe is not maintainable; 
Then the Aſſiſe finding , That there is not any Tenant named, 
it ought to abate, ere how it can be: For, when it is found, That he 
was ſeiſed, until by hn diſſeiſed, It is therein found, That ch was the 
Viſſeiſor, and Tenant : For, it being of Tithes, which are in Pernancy , - 
rema:ne 
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remained always Tenant of them to every Action; And could not diſpoſe * 
of it, as he might of the Land it ſelf. But notwithſtanding , fo2 this 


Cauſe, the Judgement was Reverſed. 


The Earl of Pembroke verſus Sir Henry Barkley, 
* 
Quod vide Ante, Paſch, 37. B. R. Placito 8. 


E was bꝛought of a Judgement; and amongſt the Erroꝛs 
Alsigned, Che Point in Law , That the Proviſo was not a 
Condition, was Aſsigned, But the Juſtices, and Barons would 
not hear any Argument, in regard it had veen Otſputed amongſt 
them befoze the Judgement given; And, fo2 the greater part, 
holden to be a Condition, and by their Advice Adjudged ac- 
coꝛdingly. But now divers other Erro2s were Alsigned; Firſt, 
Becaule the Action is an Action upon the Cale fo2 diſturbing him 
to Exerciſe the Office of the Keeper of a CUalk in the Foꝛeſt of 
Fromeſel-wood ; and ſuppoſing, that he was ſeiſed of the Mannoꝛ 
pf Stoke-Triſter , tu which Manno2 the Office of the Cuſtody of 
the ſatd Foreſt appertained : And that he, and all thoſe, whoſe, &c. 
Time, whereof, &c. by Reaſon of the ſaid Office, had had, &c: 
Omnia bona, & catalla foris. facta within the ſaid Fo2eſt , except bona, 
& catalla foris- facta ſecundum aſsiſam Foreitz, cc. Whereas there cannot 
be a Preſcription to have omnia catalla foris-fatta , cc. And then 
there be Dammages demanded, and given fo2 a Pꝛofit, which he 
could not have. A ſecond Erro2 Alsigned was; Becauſe the 
Diſturbance is Alledged , That he 23 Decemb. 35 Eliz. deputed 
William Wheeler to keep Staver-dale-walk within the Fo2eſt , made 
an Aſſault , and hindered him to Recetve the Cuſtody of the ſaid 
Malk, ac alia proficua (and doth not ſhew what ]I2o9fits) in the 
the ſaid Talk emergentia colligere non permiſit, ſed impedivit (And he 
ſhews not how the Diſturbance was) 11 Ed. 3. Treſp. 112. A third 
Erroz Alsigned was; Becauſe the Diſturbance is alledged 
23 Decemb. per quod a prædicto 23 Dece nb. 35 uſq; 10 Feb. next follow 
ing, he loſt the Profits of the Office; and he ſhews not any 
Cauſe whereby he loſt the JDꝛofits from the 23. of Decemb. no2 
that he loſt the 1920fits the (atd 23. of Decemb. And yet Dammages 
are given fo2 that time alſo , where Dammages are not to ve 
given. Foz, it is not alledged, That he was kept out from the 
Exerciſing of the Office, noz any Diſturbance after the 23. of 
Decemb. 1102 with a Continuando. TUlherefoze fo2 theſe Erro2s, and 
Imperfections in the Declaration, and divers others, without 
regat ding any matter in Law, Jt was Awarded , That the firſt 
Judgement ſhould be Reverſed, 
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Rols Verſus Moſs; 


Eben bꝛought in the Erchequer-Chamber of a Judgement gt- 
ven in the Queens Bench in an Aſſimpſic , where the Plain- 
tiff Declared, That, in Tonſideration he would relinquiſh ſuch a 
Suit, the Detendanc p2omiſed to 3 hog him againſt all 
Suits of J. S. and alledges ia Facto, That he relinquiſhed his 
Action; And, that the Defendant had not diſcharged him from 
ſuch an Action. And hereupon Judgement was given fo2 the 
Plaintift, And £7192 thereof bꝛought, and Aſsigned, That this 
is nat any Cor ſſteration; Foz he might reliquith it to day, and 
afterwards begin it again: He ought alſo to have averred, That 
the Action, which 552 was to Diſcharge, was Actionable, And, fo2 
both —4 . It was held to be Erroz, and the Judgement 


The Lord Audeley wverſas Pollard, 


| np Firmæ. It was held by all the Juſtices; That where a 
Fine was Levied with Pꝛoclamation, And a Friend of him, 
who had the Right,entered to his Uſe,to avoid this Fine without 
his Appopntment, And the Conuſee Le-entered,and'the five years 
paſſed : That this Fine is not avoyden, but ſhall binde. Foz by 
the erpzeſs woꝛds of the Statute of 4 H.. a Fine ſhalt binde, un- 
leſs it be avoided by Enrery, Claim, oꝛ Actton of him, who hath 
right thereto, within the ſive years, And It is not ſufficient fo2 
a Stranger to Enter, unleſs it be by his command, who hath 
the Right. But Gawdy ſatd, That the Agreement peradventure 
of him, who had the Right, within the five years after ſuch an En⸗ 
tery made in his name, would ſerve : But an Agreement after- 
wards would nat ſerve, Quzce. Note, Popham ſatD, That he de⸗ 
manded the C inian ot all the Juſtices in Serjeants- Inn about the 
Paincipal Caſe, and they were of the ſame Opinion. 9. Co. 


Morgan verſas Johnſon, 
Paſch. 39 Eliz. in Communi Banco. 


D#*: upon a Bil, which was in this manner. Memorandum, That 
I, Thomas oha vu, do binde my ſelf to ohn Morgan, to pay unto him 
all ſuch monies, as iuy Nrother oweth him. In witneſs whereof, &c. And in 
the end ofthe Bill undecneath was witten. That lim, the Bro- 
ther of Tho fe hn ſon, owed ro Morgan 40. J. And the Plaintiff in his 
Declarationavers, That William, the Defendants Bother, then 
ought unto him 40. 1. And Jt was theteupon Demurred, And 
It was moved fo2 the Plaintiff That, although this Bill was 
uncertain at the firſt, yet by the Averment, and TUaiting under it, 

tis certain enough: Is a Leaſe by Deed fo2 ſo many years, as J. S. 


all name, when J. S. hath named them, it is ſuffictent,and certain 


enough, And all the Juſtices agreed fo2 the Plaintiff, That by 
the Averment the Debt is ſufficient, and the Deed may be refer- 
red to a Collateral matter. As an Obligation to perfozm Cove: 
Plan within an Indenture. TUherefo2e it was Adjudged fo2 the 


Ccce Wiſe nan 
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Wiſeman verſas Crow. Trin. 38 Eliz, rot, 2302; 


TR upon Demurrer, The Caſe was. Tenant foz Lite, the 
Remainder to Tho. Wiſeman in Tail; Remainder to John Wie- 
man the Plaintiff, in Fee, A Tait of Entery is bzought again 
Tenant f02 Life. He voucheth Tho. Wiſeman the firſt Tenant in 
Tail, who voucheth the Common Gouchee. And ſo a Recovery 
was had. Tenant fo2 Life dies; Tho. Wiſeman dies without Iſſue. 
John Wiſeman the Plaintiff Enters upon the Defendant, who ouſts 
him, And, upon all this matter diſcloſed in 228 after Ar- 
ment of the Serjeants, Jt was adjudged fo2 the Defendant, 
y the Opinion of Anderſon, Beamond, and Owen. F02 this Recove: 
ry is out of the Letter, and Intent of the Statutes of 32H 8. and 
14 Eliz. F02 they extend onely to reſtrain the Becoveries againſt 
Tenant fo2 life only, as Tenants, which at the Common Law was 
a Bar to him in Remainder, and as Recoveries, allo where Te- 
nants fo2 Life are onely Touched, and none, who have the Inhe⸗ 
ritance,was Party thereto. But here, by this AMoucher of the firſt 
Tenant in Tail, the Judgement being given againſt him, 
That is not to be aid a Recovery againſt Tenant foꝛ Lite, But 
againſt Tenant in Tail and he, who hath the Inheritance, being 
Party to the Reco2d, it bindes every other. But, if one in Re 
mainder was onely in Aſſenting, and no Party to the Recovery: 
t might peradventure be otherwiſe. But here Jt is moꝛe, then 
flent: And the Common Caſe, if Tenant in Tail bargains, 
and ſells the Land, And a Pracipe is bꝛougbt againſt the Bar: 
ganee, and he Houches the Tenant in Tail, and he UJoucheth the 
Common Uoltichee : There all agreed, That this ſhall binde all 
in Rematnder ; And yet there the Bargance is but Tenant fo2 
Life. And Anderſon {atd, This very Caſe was ſo adjudged in 
the Queens Bench: And although TU2it of Error was thereof 
bꝛought, and the Erro2 Aſſigned in this point in Law, the great- 
cr Part of the Juſtices ofthe Common Bench, and the Barons 
of the Exchequer agreed to affirm the Judgement. But it was 
afterwards Reverſed fo2 a point in Pleading, and not fo2 the mat- 
ter in Law. But Walmiley argued to the contrary, Foz the Let- 
ter, and Intent ofthe Statute of 14 Eliz.ts to reſtrain Recoveries 
againſt Tenants fo2 Life; That they ſhould not Bar any, but 
thoſe, who are Party, o2 Allenting thereto, And he in Remaindy- 
er, who is not Party unto it by Uoucher, no2 Aſſenting unto it, 
ſhall not be Barred by ſuch a Recovery, which the Statute re- 
putes to be falſe, and covenous, and to the pꝛejudice of him in 
Remainder, who had a good and rightful Remainder ; which 
was not to be bound by ſuch a fatned Recovery, And, whereas Jt 
is laid, That this Recovery is not againſt Tenant fo2 Life onely, 
But allo againſt Tenant in Tail in Remainder : That ts not 
material. Foz the Recovery is p2incipally againſt Tenant fo: 
Life; And the Judgement is onely againſt him fo2 the Land; 
And againſt him in Remainder onely fo2 the Recovery in Galue. 
So It is directly within the Letter, and Jurveiw of the Sta 
rute, and within the Intent to be remedied. Tiherefo2e, Kc. 
But, notwithſtanding theſe Reaſons, Jt was adjudged to? the 
Dekendant. 10 Co. 43. Co. Enteries. 
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Lovelace verſus Reignolds. Ante, Hill. 39, Pl. 2. 


yg * Cale was now moved again. And all the Court reſolved, 
That the Uerdict was found fo2 the ]Plaintiff;and againſt him, 
who pleaded the Peleription. Foz the Preſcription is Entire, 
and the payment of a Peny annually is parcel of the Pꝛeſcripti⸗ 
on, and it ſhall be intended to be as ancient as the Common; 
and that they began at one time. Therefoze, when he preſcribes 
to have Coimmon generally, and it is found , That he uſed to 
have it, paying a 1.d.fo2 it, The Common, which is found, cannot 
be intended the ſame Common, which he hath pꝛeſcribed to have. 
As in 10 Ed. 4. 17. Pꝛeſcription to have Common in groſs, Evt- 
dence to pꝛove, That he hath Common appertenant, doth not 
maintain the Jfſue; Foz it is not the ſame Common. Ik this 
Part alſo of rhe Pꝛeſcript ion ſhould not be ſhewen fo2 the Com⸗ 
mon, the Tenant of the Land ſhould not have any remedy fo2 
his :.d. And as to the Judgement cited in the Queens Bench, 
there is a plain difference between that Caſe, and the Caſe in 
Queſtion, F92 there the Copy-holder pꝛeſcribes to have Com- 
mon in the Loꝛds Land, and Traverſes it: and it was found, 
That he had Common accozding to his Pꝛelcription. And Jt 
was further found. That the Copy-holders in the ſaid anno? 
hao uſed to pay to p Loꝛd, pro eadem Communia unam Gallinam, & quinq; 
O-.. per annum. And adjudged, That the Pꝛeſcription was well 
pleaded, Foz there were two Pꝛeſcriptions, the one fo2 the Com- 
moier, the other fo2 the Lozd. KA herefoze, it was ſufficient foꝛ 5 
Commoner to alledg the 1 iption fo2 the Common, x he nee d 
ev not meddle wich the other. And this being found is ſufictent, 
and the finding the Pꝛeſcription on the Loꝛds part is not mate⸗ 
rial, which was the reaſon of the Judgement there, as Popham and 
Fenner affirmed unto us. But here the Pꝛeſcription is entire, 
UWhereof the payment of 1. d. is Parcel, which ought to have 
been entirely alledged. And of that Opinion were Popbam.and Fen- 
ner. 7Uherefo2e They all agreed, That Judgement ſhould be 


- 


given fo2 the Plainti 
Anonymus. 


A2 Upon the Caſe foz theſe woꝛds, Thou art a Corn. ſtealer. 
after U erdict foꝛ the Plaintiff, upon Not Guilty pleaded, Jt 
was moved, That an Action lay not fo2 theſe woꝛds. Fo2 It is 
not ailedged of what value: and it might be under 12. d. value, 
and ſo not Felony. It might be alſo, That the Com was grow- 
ing, and ſo no Felony, Sed non allocancur. Fo2 the Aalue is not ma- 
terial, becauſe The Action would lye fo2 calling him Thicf gene⸗ 
rally, Tt (hall not alſo be intended, but of ſuch Coꝛn, which might 
N — 3 of Cozn ſtanding. CU herefoꝛe It was adjudged 
ntiff. 


Francis Throgmortons Caſe. 


Ction upon the Caſe againſt Francis Throgmorton ; Becauſe he 
A p2ocured the Plaintiff to be Endicted as a Common Bar: 
retter vefoze the Juſtices of Peace in the County of Warwick; 


And that afterwards, he was lawfully acquitted thereof; befoze 
Cette 2 Anderſon, 


(23) 
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(25) 


(26) 


Arderſon,and Clinch Juſtices, Juſtices of Aſsiſe there, The Defend- 
ant pleaded Not Guilty, and found againſt him. And It was alledg« 
ed in Arreſt of Judgement, That the Declaration was not good, 
Foz he hath ſhewn, That he was acquitted befoze A. and C. Ju; 
ſtices of Alsiſe, which is not good: Foz he cannot be acquitted 
befoze them, as Juſtices of Alsiſe, but as Juſtices of Oyer and 
Terminer. And It was held to be an apparent Fault by the whole 
Court. Anderſon, and Beamond held, That the Action lies not foꝛ the 
matter. Foꝛ when one pefers an 2 is \mo2n there⸗ 
upon, It is to be intended, That he prefers it lawfully, and in 
3cal of Juſtice. And, although the other be found Not Guilty, It is 
not reaſon he ſhould be puniſhed fo2 exhibiting a Bill, no moꝛe, 
then where a Bill is exhibited in the Star. Chamber fo2 matters 
£raininable there, an Action upon the Cale lies not, although 
it be falſe ; No moꝛe here. But where two, oꝛ mo2e conſpire toge- 
ther, to pꝛocure one to be Endicted of Felony, 02 Treſpaſs, and 
he is alter wards acquitted : Jt ſhall be Intended by Law to be 
malicioufly done; F02 which, Conſpiracy lies: But no Action 
lies, where onely one pꝛefers a Bill of Endictment ; Foz Jt 
would be tn hinderance of Juſtice, TUhercfoze, &c. But Walmſley 
doubted thereof; Fo2 the Declaration ſuppoſed it ta be Maliciole, 
And there is not any reaſon, It any one, without cauſe, will pꝛo⸗ 
cure another to be Endicted, but that an Action will lie againſt 
him. Whereupon it was adjourned, 


Hunt verſus Singleton. 


122 was found by Spectal AMerdict, That the Dean. and 

Chapter of Pauls, made a Leaſe fo2 1 years of an Houle in 
London. The which Houſe was then in Leaſe fo2 ten years to a 
Stranger. TUhether this were a good Leaſe,o2 no? was the Que⸗ 
{tion 2 And Jt was held by the whole Court, without Argument, 
That It was nat a good Leaſe, but meerly void by the Statute 
13 Eliz. and not warranted by the Statute of 14 Eliz. which made 
Leaſes of Douſes in Cities to be good fo; fozty years : So as it 
be not made in Reveriion ofany other Leaſe, Foz, although this 
Leaſe is to Commence immediately, Bet It is in Law a Leaſe in 
Reverſion, and therefo2e within the woꝛds of the Statute. And 
the Statute here needs not to be found by the Uerdict;Becauſe Jt 


is a general Law, TUherefoze It was adjudged acco2dingly. 
Vide ante, Paſc. 38. Pl. 36. 3 Co. 61. 


Wheatley verſus Chriſtopher Beſt. 


Ower. The Tenant made Default after Default; TAhere⸗ 

upon Thomas Beſt pzayed to be received fo2 his Term made 
unto him befoze the Coverture: And he was received, and his 
Term ſaved. The Queſtion now was, lÞow the Judgement, and 
Execution ſhalt be, Fo2 it᷑ it ſhould be Quod ceſſat Executio during 
on Term, She ſhouldnot then have the Rent Reſerved upon 
the Leaſe. And all the Juſtices agreed, That the Judgement 
ſhould be entered generally, That the ſhould Recover Selſin of 
the Yoyety of the Land, (the Land being Gavel-kind ) And, 
That the TUrit of Execution ſhould be Special, That the She- 
riff ſhould not ouſt the Termoz; But that he ſhould come ge 


. 
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the Land, and Demand Seiſin fo2 the Feme : And thereby ſhe 

ſhould have the Moyety of the Land within the Reverſion. And 

upon 44 of Dower; The Reverſion being in the Queen, 

here me the Court Commanded to have it to be done ſo in 
is Cale, 


Bradbury werſus Reynel. 


YEbr againſt him as Executoz of Tyrrel. The Defendant 
pleads, That Tyrrel dyed Inteſtate, and, That certain ofhis 
Goods came to the Defendants hands, and after wards Admint- 
ſtration was committed to J. S. to whom he had delivered the 
ſaid goods. Et per curiam, It is not any Plea; F02, if the Admint- 
ſtration had been committed unw him, Jt would not have purg⸗ 
ed the firſt Torc, So here, although Adminiſtration is committed 
to a Stranger, In regard that he hath once made himſelf charge- 
able to the Plaintiffs Action, as being Executoz de ſon Tort, &c. 
He ſhall never afterwards diſcharge himſelf by matter ex poſt fa- 
&o. {Uherefoze, &c. Adjournatur. Et vide 21 H.6.8. 9 Ed.4.47. 2 R. 3. 20 


Matthews Caſe. 


Do upon a Leaſe fo2 years made at Northampton of Lands in 
D. in the County of Northampton. The Defendant pleaded 
Nihil debet, anD found againſt him: And Jt was moved in Arreſt 
of Judgement, That the Ven. fac. was awarded de North. where- 
as It ought to have heen from D. where the Land lies. But, if 
the Leaſe had been Traverſed,Jt ſhould have been from the place 

where It is alledged to be made. But the Court held the Tria 

to be good enough: Foꝛ the Debt is due by reaſon of the Con- 
tract, which was at Northampton. TUherefo2e, abiente Anderſon, It 
was adjudged fo2 the Plaintiff. 


Blundens Caſe. 


Ebt upon an Obligation. Conditioned to pay an Annuity at 

the Annuntiat ion of our Lady, 02 within twenty days after, 15 
Iſſue being joined upon a Collateral matter, and found foꝛ 
Plaintiff,Drew moved in Arreſt of Judgement, That 1 
was bꝛought the eight of April, and he alledgeth the Bꝛeach to be 
at the Annunciation [aſt paſt, which was within the twenty days af- 
ter the Feaſt of the Annuntiation, and ſo the Action bꝛought befoze 
he had Cauſe of Action: And the Court held it to be an Apparant 
Fault. Fo2 the Annuity was not due until the end of the twenty 
days, And Walmſley ſa'd, That Jt hath been adjudged, where 
one makes a Leaſe fo2 years, rendering Rent at Mich. 02 within 
twenty days after, and dies after Mich. and within the twenty 
days, That the Rent was due to the Heir, and not to the Exe⸗ 
cutoꝛ. TUyereupon the Judgement was ſtayed, 


Fereby verſus Lurkyn, | 
Sfumpſir, and Declares, That the Defendant, in Conſideratt- 
on the ]laintiff would make a Leaſe unto him of ſuch Land, 


aſſumed to pay 20. 1. And alledged in Facto, That be had Lett te 
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Land to the Defendant fo? five years; And the Defendant had 


not payd him the 20. l. The Defendant pleaded Non Aſſumpſi, and 
found again him: And, after Uerdict, Jt was moved in Arreſt 
of Judgement, That the Plaintiff had not perfozmed the Conſi⸗ 
deration. Fo2, he being to make a Leaſe, Jt ſhall be intended fo2 
Life. But the Court held, That the Pꝛomiſe being general, To 
make a Leaſe, Jt may be any Leaſe, viz. at Till, which he might 
determine pꝛeſently: and Jt is not any Conſideration to ground 
an Action. Cherefo2e the Judgement was ſtayed. 


Willoughbies Caſe. P aſch, 39 Eliz ror, 1250, 


Py Willoughbie, and Bridget his wife, One of the Co-heirs of 
Sir Francis Willoughbie, ( Becaulc Sir Francis Wuloughbie died 
Setiled of a great Inheritance, having five Daughters, whereof 
the Eldeſt was married to Perc. Willoughby; And not any Son; 
And the ſaid Sir Francis, leaving his life Dorothy, who, at the 
time of his death, pꝛetended her ſelf to be with Childe by Sir 
Francis, Which If it were a Son, all the five Siſters ſhould thereby 
loſe the Inheritance deſcended unto them) pꝛaped a TUrit de 
Vencre Inſpiciendo Out of the Chancery, directed to the Sheriff of 
London, That he ſhould cauſe the {aid Dorothy to be viewed by 
twelve Knights, and ſearched by twelve Nomen in the preſence 
of the twelve Knights, & ad tradandum per Ubera, and Ventrem Inſpi- 
ciend. Uhether ſhe were with Childe, c to certiſie the ſame into the 
Common Bench. And if ſhe were with Childe, to certifie fo2 
how long time in their Judgements, & quando fir paritura TUhere- 
upon the Sheriff acco2zdingly cauſed her to be ſearched, And re- 
turned, That ſhe was twenty weeks gone with Childe: And 
that within twenty weeks fuic paritura. TUJhereupon another 
Crit iſſued out of the Common Bench, Commanding the She- 
riff ſafely to keep her in ſuch an Pouſe, and That the Dooꝛs ſhould 
be well Fuarded; And that every day he ſhould cauſe her to be 
vetwed by ſome of the Women named in the TUrit (wherein ten 
were named ) And when ſhe ſhould be delivered, That ſome of 
them ſhould be with her to view her Birth, Chether Jt be Pale, 
02 Female, to the Intent there ſhould not ve any Falfity. And, up⸗ 
on this TUrit, the Sheriff returned That accozdingly He had 
cauſed her to be kept, &. And, That ſuch a day ſhe was delivered 
ofa Daughter. Note, This TUrlt, and the Pꝛoceedings thereup⸗ 
on are grounded upon Bra. lib, 2. fol. 69. and upon the lrit in 
the Regiſter, fol. 227. 
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Williams verſus Williams. 


Ante, Paſch. 39. Plac. 14. 


He Caſe was now again argued, and onely upon the 
x [FH Erro2s Alsigned. The firſt was, That the Recs- 
5 6H very was againſt him by default tn Dower. And, 

Chat he, at the time of the Recovery, was, and yet 
is within Age. The ſecond Erro2 was, That he 

Ds was not Terr-tenant at the time of the Action 
bought, no2 ever ſince, Foz the firſt Erro2 Alsigned, vide 6 H. 8. 
Saver Default, Br. 50. Dy. 104- 17 Ed. 2. Saver Default 80. kde 
the ſecond 1.0 that he is not Terr-tenant : Although Jt be ſaid, 
That he io age in the Land, and then he cannot have a 

arit of Exro23 Bet here he loſeth Dammages ; And to excuſe 
bimſelf from them, Jt is reaſonable, That he ſhould hade his 
Writ.of Erroz, And in 6 Ed. 3. 8. Jt 1s holden, C 115 
15 Non tenure, mi t have a CaUrit of Erro2, Foz, a though E 

ath not therein Free; hold, yet he may have in Reverſion what he 
may loſe by the Judgement: But it is otherwiſe of him, who dif: 
claims, TUherefo2e, &c. Gawdy, as to the firſt held it to be Erro? ; 
Foꝛ a Recovery againſt an Infant by Default differs not from a- 
nother præcipe. And in Primo Mariz,Dyer, in Anderſons Caſe,Jt ts Ru- 
led after long Argument, That a Recovery againſt an Inkant by 
Default in another Præcipe is erroneous, But Popham, anD Fenner 
e contra. Foꝛ Fenner ſaid, T hat a lit of Dower was favored 2 
And It is not reaſonable, That the Demandant ſhould be p2eju- 
diced by the Tenants Inkancy: Fo2, if thereby the Demandant 
ſhould be delayed, TUlomen ſhould never Recover their Dowers, 
to have the fruits, and benefit thereof. Fo2 the Tenancy might be 
in an Jnfant, who never would appear, but ſuffer the Judgement 
to paſs againſt him by Default and have it afterwards Reverſed 
fo2 this Cauſe, And Popbam ſaid, There was not any difference 
betwirt a zit of Dower, and another Przcipe- F02 a Recovery a- 
gainſt an Infant by Default, is good in both Caſes, Foz It 
would be miſchievous, It the Demandant,who hath Right,ſhould 
be delayed of her Right, becauſe the Tenant is an Inkant, c will 
not appear. Fo2, if That (ould be ſuffered , All Land, whereto 
another hath Right of Action, would be put in an Inkant, againſt 
whom there could not be had a good Recovery. And Jt is not as 
miſchievous on the other ſide, Foz, ik an Infant, having RIGht, 
loleth it, he may have his UUrit of Right. But Gawdy 3 
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though it were a greater miſchief: Pet it is to be ſuffered rather, 
then have the Law to be changed, unleſs it be by Parliament. 
As, at the Common Law, Le parol Demurrera fog the Mon age of the 
Demandant, which was miſchievous unto him: And therefoze 
the Statute of Gloc. cap.2. was made to redꝛeſs it:and ſo of others, 
&c. Clinch agreed with Gawdy , F02 it would be dangerous to com: 
pel Infants to appear, and plead, who know not their own Title, 
eſpecially if they — the Land by Deſcent. But ik it may Appears 
That an Jnfant hath the Land by Purchaſe: That JNiviledge 
peradventure would not then be allowed him; Becauſe the Te- 
nancy might purpoſely of Covin be put into him, to _ the 
Demandant. TUherefoze, &c. Fenner as to the ſecond Error held, 
That he might well Alsigne it fo2 Erro2, to diſcharge himſelf of 
the Dammages: But the other Juſtices did not ſpeak thereto, 


Sed ad journatur. 
Rivers verſus Godskirt. Trin. 38 Eliz. rot. 794, 


E of a Judgement in the Common Bench, in an Action sur 
Trover, where the Plaintiff Declared, Quod cum poſſeſſionatus 
fuit de 40. l. in quadam Crumena exiſtent. ut de bonis ſuis propriis, and loſt 
them; and the Defendant found, and converted them to his own 
uſe in retardationem Executionis Teſtamenti, tu the Plaintiffs dammage 
of 40. l. The Defendant pleaded Not Guilty, and found f02 the 
Jlaintiff, and the Jury Aſſeſſed ko: Dammages 40. | and fo2 
Coſts 20. s. And the ÞAaintiff had Judgement acco2vingly, and 
thereupon Erro2 was ought. T he firſtErro2 Alsigned was;Be- 
cauſe he all:dgeth not, that he was poſſeſſed of a Purſe, but onely 
of 40. J. in the JPurſe, and the Converſion ts alledged of both, and 
Dammages given intirely fo2 both, Sed non allocatur. Foꝛ Jt 5 — 
be neceſſarily intended: And ſo is 21 H.s. in Detinue. Secondly, Be⸗ 
cauſe It is alledged, That he was poſſeſſed of 40. l. ut de bonis pro- 
priis, and that the Defendant Converted them in retardationem Exe- 
cutions Teſtamenti, which is contrartant, &c. The Goods being his 
p20per Goods,That they ſhould be Converted in retardationem, &c. 
And fo2 this Repugnancy It was ill. And of that Opinion was 
renner Juſtice, and tn pꝛoot᷑ thereof, relied upon 25 Ed. 3. 40. and Sales 
Caſe 31 Eliz. But all other Juſtices e contra, Fo2 the Executo? is 
poſſeſſed of the Ceſtatoꝛs Goods, as de bonis ſuis propriis, and ſo may 
Declare. And yet Þ Converſionof them is in retardationem Executionis 
Teſtamenti. And this Exception was taken in þ Counteſs of Rutlands 
Cale in this Coutt,x+yet held to be good: Fo2 theſe woꝛds are but 
Surpluſſage, which do not abate the Count. The third Erroꝛ Al 
ſigned was Becaule he Counts but of 40. J. Dammages ; and the 
Damages & Coſts Aſsigned by the Jury exceed the Sum, whereof 
he Declares, which ought not to be,and therefo2e Jt is erroneous: 
and to that purpoſe 13 H.7.16. 18 H. 6. 17. and 2H. G. were cited. Sed 
non allocantar: o the Dammages ought not to be Aſſeſſed mo2e; 
then whereof the Plaintiff himlelt hath counted; But, becauſe the 
Suit night fo2 a long while have depended, They may be fur- 
ther aleſſed, and Jncreaſed, Fo2 Non Conſtat at the time ofthe Oe. 
clara ton what the Coſts of Suit would amount unto, But, it 
the Dammages,and Coſts had been intirely Alleſſed at moze then 
are nenttoned in the Declaration, It had been ill. F02 Non Conſtat 
Declaration. Coheroſore if og Ap geb dec bing ang the 
Declaration. erefoꝛe it was adjudged acco2dingly, an 
firſt Judgement affirmed. 2 * Web 
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Web werſus Poor. 


X Ciion fo; theſe CTloꝛds. I will call him in Queſtion for poyſoning my 

Aunt, and 1 make no doubt to prove it. After Aerdig fo2 the 
J9laintiff, it was moved in Arreſt of Judgement, That the 
{1020s were not Actionable ; Foz it is not any direct Affirma⸗ 
tion, that he poyſoned his Aunt, ded non allocatur , Foꝛ it cannot be 
moꝛe direct, when he (aith,He will call him in Queſtion, and maketh no 
doubt to pꝛove it. Secondly, Jt was alledged, That the Action 
lies not, becauſe it is not averred, That his Aunt was poyſon- 
ed, fo2 otherwiſe it is not any offence, Sed non allocatur; Foz his 
Credit is impeached, although he never did any ſuch Fact: As to 
ſay, That he was perjured in this Court, although he never were 
Eel 11 Actionable. Uherefoze it was Adjudged fo2 the 
Nalntitt. 


Yielding verſas Fay. Trin. 36 Eliz. rot 948. 


' A Crion upon the Caſe againſt the Defendant , as Parſon of 
A. Quarleys in the County of Southampton. TUHhereas, within the 
ſatd Parish there is a Cuſtom , That the J2arſon there at all 
tim es of the year had uſed to keep within the ſaid Pariſh a com- 
mon Bull, and a common Boar, fo2 the common ule of the 
Kine, and Sows of the Pariſhioners, at any time Quandocunque 
neceſſe foret, foꝛ the increaſe of Calves , and WMigs within the 
ſaid Pariſh, That the Defendant being Parſon there fo2 thee 
years,had not kept any Bull, oꝛ Boar there, by reaſon whereof the 
laintiff, being an Jnhabttant there, had loft the increaſe, &c. 
he Defendant proteſtando, That there ts not any ſuch Cuſtom, 
leaded Not guilcy, And thereupon the Plaintiff Demurred: Foz 
nan Action fo2 a Non ſeaſance „Not guilty is not any Plea; Foz 
they be two Megatives, which cannot make an Iſſue, no moꝛe, 
then two Akfirmatives; 32 H. 6. 23. But in an Action fo2 a Mil- 
teaſance it is Otherwiſe, And of that Opinion were the Court, 
And, That it is a good, and reaſonable Cuſtom , And, That eve- 
5 Inhabitant, who hath Pꝛejudice by the not Keeping of the 
ull, 02 Boar,may well maintain his Action, Wheretoze it was 
Adjudged fo2 the Plaintiff, 


Sedburrough verſus Raunt. Mich. 38, & 39 E'tz. rot. 155. 


Rror of a Judgement in the Common Bench in Debt upon 

Non ſum Informatus. The Exxoꝛ aſſigned was, That the Oe- 
fendant, at the time of the Judgement, was within age, and 
appeared by Attomey; Uhereas he ought to have appeared by 
bis Guardian, And upon two Scire facias two Nihils were return: 
ed: 7Uhereupon it was p2ayed, That, fo2 this caule, the Judge- 
ment might be Reverſed, And by Gawdy, and Fenner (cæteris Juſtic- 
arus abſentibus) it was therefoze Reverſed, Foꝛ Gawdy ſald, Jt he 
were within age, at the time of the Judgement given, although 


he were not ſo at the time of the Erro2 bought, It is Reverſavic, 
Dodd any 
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and is Triable per Pays; And not like to an Erro2 upon a Fine, 
92 a Statute acknowledged by one within age: Foz they be not 
Reverſable, but by Jnſpectton. But here, in regard the Defen- 
dant made Default upon two Nihils returned, It is not now 
Triable , but is as a Confeſsion. TUhereto2e it was fo2 this 
cauſe Reverſed, 


Bradſhaw verſus Eyr. Hill, 39 Eliz. rot. 532, 


Reſpaſs de Clauſo fracto in Abney, The Defendant leads, That 

long time befoze, &c. one Nicholas Bagſhaw was Selſed of the 
place, where, &c. In Fee; And, That one Godfrey Fuliamb was 
Seiled in fee of an Pouſe , and twenty Acres of Land in A. a: 
fozeſaid; And, That the ſaid G. x, and all they, whoſe Eſtate, &c. 
have had fo2 him, his Farmars,and Tenants of the Þ2emiles, 
Common in the ſaid place, where, &c. fo2 all their Beaſts at all 
times of the year, as to the ſald Tenement appertaining; And, 
That the ſald G. F. tnfeoffed of the ſaid Tenement the ſald N. B, 
And, That afterward the ſaid N. B. Lett unto the Defendant 
the ſatd Houſe, and twenty Acres of Land, with all Commons, 
12e8fits , and Commodities thereto appertaining . vel occupat: 
vel uſitat: cum prædicto Meſſuagio ; and thereby Juſtiſies the putting 
in of his Cattle to uſe the Common, &c. And it was thereupon 
Demurred, The Matter in Law was onely, TUhether this 
Common, being extinct by the Unity of Poſſelsion may be re⸗ 
vived by any of thoſe TUo2ds 2 ©2, TUhether it may not enure, 
as a new Gꝛant of Common fo2 ſo many years ? And by Gawdy, 
and Fenner (Popham, & Clinch abſentibus ) Jt was held clearly, That 
this Common was ertingutſhed by this Unity of Poſſeſston ; Jt 
being Common appertenant , and cannot be revived again; Al- 
though a Feoffment had been made of the Land, And Gawdy 
ſaid, That ſo it is of Common Appendant, and, as to this pur- 
| poſe, there is not any difference betwirt them. But they held, 
| That by the TUo2d of the Leaſe Of all Commons, Profits, cc, occu- 
| pied, or uſed cum Meſſuagio, &c. It is a go Geant of a New Com- 
mon fo2 the time. Fog, although it were not Common in the 
Hands of the Fcoffoz, yet it is Quaſi Common uſed therewith : 
And, although tt be not the fame Common it was befoze , yet it 
is the like Common. But, becauſe there was not a ſufficient 
Averment, That this Common was uſed by the Leſſee at the 
time of the Leaſe , Jt paſſed not, And it was therekoꝛe Adjudged 
fo2 the Plaintiff. 


— — — —̃ —ꝛv—LÜ ——— K— — 


— — — 


Wiſeman verſus Gennings. Trin. 38 Eliz. rot. 505. 


(7) F a Special Verdict the Caſe was; That A. Tenant fo2 Life, 

Remainder to B. in Tail, Remainder to R. in Fee; A. 
ſuffers a Common Recovery with Coucher of B. A. dies, B. dies 
without Jſſue, TUhether K ſhall avoid this Recovery by the 
Statute of 14 Eliz. was the Queſtion, Popham ; Jt hath once 
been here Adjudged a good Recovery to binde the Remainder in 
Fee, notwithſtanding the Statute of 14 liz. And being dich he 


| into the Exchequer Chamber, all the Juſtices agreed 8 
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Judgement faz the Matter in Law; but Reverſed it fo2 the 
Foun. And to that Opinion the whole Court now agreed, and 
w8uld not hear any further Argument in this Caſe. TUhereto2e 
it was Adjudged koꝛ the Plaintiff. 


Southwel verſus Brown, Mich. 35, & 36 Eliz, rot, 141, 


Ovenant, The Plaintiff declares, That the Defendant per 

Scriptum Articulorum betwirt the foꝛeſàid Detendant on the one 
part, and the ]Alaintiffon the other part, convenit, Cc. After Uer- 
Dict, it was moved in Arreſt of Judgement, That the Declaratt- 
on was not good; Becauſe he doth not alledge, That that (Urt- 
ting was <igillo Defendentis Sigillatum. Blit Glanvile moved, That it 
needed not: Foz it is per Scriptum ſuum factum, Cc. convenit, ec. und 
therefoze the Sealing, and Delivery ſhall be intended; Foz it 
cannot be Factum without thoſe Circumſtances, And the Court 
ſaid, Jf this woꝛd Factum were in, it might peradventure be good 
fo2 the Reaſons befo2e alledged: But, becauſe upon view of the 
Reco2d, It appeared, That this wozd Factum was left out, and 
it was onely as it is befoze recited, Jt was Adjudged to2 the 
Defendant, That the Declaration was not good, 


John Rogers verſus Gravat, Parſon of St. Pulchers, 


A Rion foꝛ theſe TUo2Ds, Thou art a Witch, and a Sorcerer. After 

Cerdict, it was moved, That the TU192ds were not Action- 
able, But the Court reſolved e contra, Fo2 Gawdy ſaid, Jf he 
witcheth men ſo, as they die, It is Felony : and, Ik he uſe TUitch- 
craft in any other manner, he ſhall ſtand upon the Pillozy. So, 
in every reſpect, Jt is a Slander, and - an cauſe of Action, 
Mherekoꝛe it was adjudged fo2 the [Ilatntitf. 


Gervis verſus Hallewel, 


— A Sentence in the Spiritual Court at Litchfield was 
had againſt the Plaintiff, who afterwards appealed to the Ar- 
ches, TUhere the Sentence was Affirmed , and Adjudged ur ſupra 
againſt the Plaintiff: TUhereupon he ſued a Commiſston to the 

elegates, and the Matter was re-examined, and Sentence then 
Ntven fo2 the IDlaintiff. And thereupon another Commiſston 
was ſued fo2th to re-examine this Batter. And now a P20 ibi 
tion was pꝛayed to ſtay this: Fo it was ſaid, That by the ta- 
cute of 25 H.8. It is appointed, That a Sentence beto2e the 
Delegates ſhall be final, And then this ſecond Commiſston 
is not well awarded, But it was thereto ſaid, That the Quten 
hath by Law an abſolute Power to grant Commiſsions to re- 
examine, which is not reſtrained by the Statute of 25 H. 8. And 
that it hath been ſo Ruled befo2e theſe times. And of that Opt- 
nian was Popham, But, becauſe it was a new Caſe, They would 


advise thereof, 
Dodd Rogets 


(8) 


(9s). 


(10) 


— 


Termino Trinitatis, Triceſimo nono 


(11) 


Rogers verſus Bird, 


Ebt upon an Obligation, The Oefendant pleads to Iſſue, and 

found fo? the ]Ilaintiff, After Uerdict it was moved in gr- 
reſt of Judgement, That the Ven. fac. was returnable Die Sabba. 
thi poſt Octab. Trin. And the Diſtringas iſſued bearing Dare the day 
after Craſtino Trinitatis, and Trial had thereupon. And, becauſe 
it was without Tarrant, being befo2e the Return of the Ven. fac. 
It was therefo2e ill. But, becauſe by the Roll the Ven. facias wag 
awarded returnable Craſtino Trinitatis, which is the TUatrant ta 
male the Ven. fac. and was well awarded, and it was the Default 
of the Clerk, who did contrary to the Roll, It might be well 


amended, Cclherefo2e it was Ruled, That it ſhould be amended 


acco2ding to the Roll. And the Plaintiff had Judgement. But 
Popham fuld, If the Trial had been upon the Ven. fac. it was Er⸗ 
roncous, and had not been amendable. Vide 7 Ed. 4. 15- 2 R. 3. 11. 


Harvie verſus Oſwel. Ante, Paſch. 39, Placito 5, 


T8 Caſe was now moved again. Fenner held, That the ]Ilain- 
tiff might well Enter, notwithſtanding his Acceptance ofthe 
Rent; Becauſe he had not any notice of the B2eachof the Con- 
dition; AS 4 Ed. 3. Releaſe 11. Tenant infeoffs his Son, and Heir, 
and dies, The Lo2d accepts the Rent from the Heir, not having 
notice of the Feoffment, yet he ſhall have his Arrearages, and 
Releaſes, So 2R.2. Title Atturnment, where a Feme Gꝛants a 
Reverſion , and takes the Gzantee to Baron, The Tenant pays 
the Rent unto him, not knowing of the Gzant, This is not any 
Atturnment. The Condition allo being Collateral, the Accept- 
ance of the Rent is not any Barr. Gawdy , There is not any dik⸗ 
ference betwixt a Condition annered fo2 Non payment of Rent, 
and any other Condition, But, in both Caſes, ik the Leſſoꝛ ac- 
cepts the Rent, which is due after the Condition bzoken, Jt dil⸗ 
penſeth with the Condition bꝛotzen, if he had any notice at that 
time of the Condition bꝛoken: But here, becauſe he had not any 
notice of the Condition to be bꝛoken, as it is confefled by the De- 
murrer , and by Poſstbility he could not take notice thereof, Jt 
is not any Diſpenſation with the Condition; And therefoze no 
Barr to his Entry, But, if the Leſſee had altened Parcel of the 
Term, and the Leſſo2 had accepted the Rent from the Alienee, 
That would have affirmed the Leaſe : Fo2 thereby he took notice 
of the Altenation, TUherefoze, &c. Popham continued his Opi⸗ 
Ron bekoze. And thereupon it was adjudged fo2 the 


Bate verſus Rookwood, Paſch, 39 Eliz, rot. 97. 


* of a Judgement in the Common Bench, in an Action fo? 
theſe Mozds, Thou art a Forſworn Fellow; For by thy falſe Oath 


thou haſt hanged as true a man, as thy ſelf. The Erroꝛ aſsigned was. 
That theſe TU02ds were not actionable : But all the Court hide 
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the contrary; F02, although the firſt words, A Forſworn Fellow, Will 
not maintain an Action; Pet, when he Declares, That by his falſe 
Dath he had cauſed a man to be hanged, That cannot be intend⸗ 
ed, but to be a falſe Dath Judicially taken in Evidence againſt a 
122iſoner, And the W02ds, Thou haſt banged, ſhall be conſtrued to 

ge, Thou haſt cauſed to be hanged. TTlherefo2e it was awarded, 
That the Judgement ſhould be affirmed, Another Exception was 
taken; Becauſe the Declaration was, Quod propalavit quzdam ſcan- 
daloſa verba , prout in his Anglicanis verbis ſequent. ( iz.) Thou, Cc 
and it may be the woꝛds were ſpoken in another Language, which 
they, who were p2eſent , underſtood not; And then there is not 
any cauſe of Action, as it hath been adjudged befo2e theſe Times, 
Sed non allocatur. F092 it ſhall be intended, That he ſpake Anglicana 
verba. And the CUIO2DS, Frout in his Anglicanis verbis ſequent. Is tant a- 
mount, as if he had ſaid, Hæc Anglicana verba ſequentia. Therefore 
it was adjudged, ut ſupra. 


Blumfield verſus Roſewith, Ante, Paſch. 39. Plac. 10. 


He Caſe mas now moved again, and recited to be ſuch; May, 
and Blumheld were Obliged joyntly, and ſeverally to the De- 
fendant : De (ues them ſeverally by ſeveral Bills, and had Judge⸗ 
ment againſt them ſeverally, and afterwards ſued a Capias ad ſa- 
tifaciendum againft May, who was taken in Execution, and the 
Sheriff ſutteredhim to Eſcape, and afterwards he ſued Execu⸗ 
tion againſt Blumtield , who, being thereupon taken, bzought an 
Audita Querela, Compriſing all this matter: And, TUhether it lay, 
92 not? was Oemurred in Law. Gawdy, and Fenner held; That 
the Execution was well ſued againſt the ]Ilaintiff, Foz the dif- 
fcrence will be, where one is diſcharged out of Execution bythe 
Act of the Party himſelf, to whom he was endebted, as by a 
Releaſe , 02 making him his Erecuto? , 92 the like, And where 
one is diſcharged by his own Act, oꝛ the Act of a Stranger, as by 
the Sheriffs n him to Elcape. Foz, in the firſt, It is 
a Diſcharge foꝛ both; but it is not ſo in the laſt. And, ik one of 
them die in Erecution, Jt is not any Diſcharge fo2 the other. 
nd, if they were ſued by one Oꝛiginal, and ſeveral Przcipes, yet 
he might have had ſeveral Capias ad ſatisfaciendum againſt them; And 
ſo both ſhould be in Execution, at one, and the ſame time; As 
29H.8. 18. And, although the Entry upon ſuch a Reco2d is, 
Quod unica fiat executio, pet that ſhall be intended to be an Execution 
with Satisfaction. But, when they are ſued by ſeveral Originals, 
02 by (everal Bills, as this Cale is, There is no Queſtion, 
but that ſeveral Executions might be ſued, Therefoze, &c. Po- 
pham conceived, That the Plaintiff ſhould be relieved : Fo2 the 
Obligee hath taken againſt his Companion as great ſatisfaction, 
as polstbly he might have; Fo2, he being in Execution, and Dil- 
charged, no new Execution might be againſt him of his Body , 
Goods, .02 Land, &c. And, becauſe it is an Execution with (0 
=_ ſatisfaction, as may be, the other ſhall not be charged, 
ut agree, when the one is in Execution, That the other may 

be taken in Execution, when they are fued by ſeveral Originals, 
92 Bills, £02 Non conſtat Curiæ, That it is all one Debt: But, 
when they be ſued by one Oꝛiginal, and ſeveral præcipes, J doubt, 
Hus 
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(14) 
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Termino Trinitatis, Triceſimo nono 


(15) 


(16) 


(17) 


That when the one is in Execution by a Capias, whether the o- 
ther might be taken by another Capias. F of it appears to us up⸗ 
on the Recoꝛd, C hat all is but foꝛ one Debt; And the Entry of 
the Reco2d is Quod unica tantum fiat Executio, And it 18 clear, 
That, if one ot them be taken by a Capias ad ſatisfaciendum, A Fieri 
fac, 62 Elegit cannot be Awarded againſt the other ; And ſo is 4 Ed. 
4. 38. 5 Ed. 4. 5. Et adjournatur. 


Morgan verſus Wye. Trin. 36 Eliz. rot. 1074. 


Rror in the Cxchequer⸗Chamber of a Judgement in theQueens 

Bench. The Error aſſigned was; Becaule the Ven. fac. was 
Awarded to the Coroner, fo2 Conſanguinity in the Sheriff ; Any 
it was returned by the Coroner, and afterwards a Tales was q- 
warded, and it was returned by the Sheriff. And it was Tried, 
and a Cerdict gwen, and Judgement: and, fo2 this cauſe, held 
to be Erroneous, and not aided by the Statute of 32 H. 8. oz 
18 Eliz. CUheretoze the Judgement was Reverſed. 


Termino Trinitatis, 39 Eliz. in Communi Banco. 


Willis verſus Stroude. 


f A Ction upon the Caſe. TUlhere the Defendant recovered in this 
Court againſt the now Plaintiff in Debt, of which Judge: 
ment the Plaintiff now hath bzought Erro2 in the Queens 
Bench; and, by reaſon thereof, The Recozd was removed into 
the Queens Bench ; That the Defendant notwithſtanding, 
well knowing thereof, had taken fo2th here at Weſtm. a Capias ad 
ſatisfaciendum DIrected to the Sheriff of Dorſet, by reaſon whereof 
the Plaintiff at D. in the County of Dorſet , was taken in 
Execution, The Dekendant pleads to Jſſue , and it was found 
againſthim. And now alledged in Arreſt of Judgement ; Firſt, 
That the Action is not well bꝛought in Middleſex ; Fo2 the Torr 
was in the County of Dorſet, by the taking him there in Erecu- 
tion. But Walmſley, Beamond, and Owen held; That the bzingin 
of the Action in Middleſex was well enough; Fo2 the ground of all 
the Tort is the ſuing out of the Capias, which was here in Middle- 
ſex, But Walmſley held; That the Action lay not, unleſs it be al- 
ledged, That it was purchaſed in an undue maner by Fraud be- 
tween the Defendant and others, and without notice of the 
Court: F02, if it were granted by the Court, He is not puniſh 
able, But Beamond, and Owen held, That the Action well lay: 
Becaule it is alledged, That he, malitioufly intending to charge 
him, had purſued this TUrit, &c. Anderſon abſente, Adjournatur. 


Wythers verſus Rooks, and Smith. 


r — The Parties were at Iſſue: Rooks afterwards died. 
And it was thewn to the Court, and moved, hether 
the whole TUrit ſhould Abate , oz not? And the Opinion of all 
the Court was, That it ſhould not Abate » but ſtand 9057 
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ſtand good fo2 the other. And Walmſley ſaid, He had known t 
to have been twice ſo Adjudged in his time. TUherefoze, &c. 
Vide Dyer 175. 


Pilkinton verſus Dalton, 


Ebt: pon a Special Uerdict the Caſe was. A Parſon made (19) 

a Leaſe fo2 years, rend2zting Rent at Michaelmas , 02 within 
a Moneth after ; The Leſlee Enters, The Leſſoz dies within 
ten days after Michaelmas, {Uhether the Erecuto? hath any Re- 
medy fo2 this Rent? was the Queſtion, and Ruled, That he 
had not: F02 the Kent was not due in the Teſtatozs time, no2 
until the end of the moneth. And, in ſuch Cale it hath been ad⸗ 
judged, That ſuch Rent belongs to the Heir, where it is reſer⸗ 
ved by a Lay-Jerſon, and he dies after Michaelmas, and befo2e 
the moneth ended. TUheretoꝛe it was here Adjudged acco2dingly, 
Vide 10 Co. 129. 


Ordwey verſus Godfrey, Paſch. 39 Eliz. rot. 1433, 


— facias againſt an Adminiſtratrix to have Execution of a (20) 
Judgement agatnſt the Inteſtate. The Defendant pleaded, 


Quod nulla habet bona, quæ fuerunt Inteſtati, tempore mortis ſuz, in mani- 
bus ſuis adminiſtranda, nec habuit die Impetrationis Btevis, nec unquam poſtea. 
And it was thereupon Oemurred, and held by all the Court, 
That it was not any Plea: Fo2 a Judgement cannot be anſwer⸗ 
ed without another Judgement; And it may be ſhe had Admint⸗ 
ſtred all the Goods in paying Debts upon Specialties, which 
is not any Adminiſtration to Bar the ]latntift.D2, as ſome ſaid, 
It may be ſhe had paid Debts upon a Statute, 02 Reconiſance, 
which are not allowable againſt a Judgement, But Anderſon 
denied it; Fo2 there is not any JI2iozity of Debts upon Reco2d, 
unleſs in Caſe of the Queens Debt, which is firſt to be paid. 
And here the Defendant ought to have pleaded Spectally, how 
— (Uherefoze it was Adjudged fo2 the 
Ai nm * 


Wolley verſus Bradwell, and his Wife, Executrix of 
Sir Thomas Manners. 


He Defendant pleaded Outlaw2y in the Teſtataz, 29 Eliz. nat 

A Reverſed, And it was thereupon Demurred. Hern fo2 the 
Plaintiff moved, That it was not any Plea; Becauſe (admit- 
ting it to be a lea) it ſhould be, in regard the Teſtatoꝛ, being 
Outlamed,could not have any Goods, bũt they appertatned to the 
Queen, and then the Executoꝛs might not have any Hoods to 
latisfie : But that is not ſo: Foz the Teſtato2 might have a 
Debt due upon a Contract, which is not Foxfeited , 02, it might 
be, That the Teſtatoꝛ deviſed Lands to be (old by his Exccutoꝛs, 
which are ſold, the Money is Aſers in their hands, and in 3 H. 
6. 17. & 32. It is holden to be no Plea. And of that Opinion were 
Walmfley, and Owen, Foz a Yerſon Outlawed may well _ 

Cl, 


ta 
— 
— 


——— 


Termino Trinitatis, Triceſimo nono 


Till, and have Executoꝛs. And the Executoꝛ may have Aſſets to ſa⸗ 
tisſie, over, and beſides the Soods foꝛteited to the Queen, as in the 
Caſes befo2e put, and in others of the ſame Mature. But Bea- 
mond e contra: oꝛ the Bar is good to a Common intent. And 
theſe kind of Ailers ſhall not be intended, unleſs they be ſheun: 
Wherefore prima facie the lea is good. Anderſon abſente, adjour- 
natur. Akterwards, koꝛ detect in the pleading, without regard to 
the Matter in LAW „It was Adjudged fo02 the Plaintiff, 8 Ed. 4. 6. 
21 Ed. 4.5. 39H. 6. 27. 


Coniers, Sheriff of Durhams Caſe. 


Thin upon an Eſcape. The Caſe was, That, upon a Reconu- 
ſancc in Chancery, The Conuſee ſued Execution by a Cayis 
ad ſarisfacicndum , by fO2CC whereof the Connſoz was taken, ann 
Eſcaped, and Debt bzought thereupon. $ave! moved, Thar a 
Capias {ay not in thts Caſe, And there the Shertit is not charge- 
au: TUheretoze, &c. And the Court held, That the Capias ad 1a. 
tisfacic...: WAI Frroneoufy Awarded : Bet the JIacty, being tas 
ken hy ſoꝛce thercot, $15 a good Execution fo2 the Party, as 
long as it continues unreverſed, and the Sheriff is chargeabic 
koꝛ the Escape. CU heretoꝛe it was adjudged acco2dingly, 


Jobſons Caſe. 


— deviſed certain Land in Neu- Caſtle in Tail, the Remainder 
to the next of his Kin of his Name: And, at the time of the De- 
viſe, The next of his Kin was his Bꝛothers Daughter, who was 
then married to J. S. The Deviſoz died. The Tenant in Tatl 
died afterwards without Illue. TUhether this Daughter ſhould 
have the Land, was the Queſtion upon a Special (erdict, and 
Adjudged without Argument, That che ſhould not: Fo? ſhe is 
not now of the Name of the Deviſoz but of her Husbands 
Mame. But, it ſhe had been unmarried at the time of the De- 
viſe, and death of the Ooner; although ſhe had been married at 
the time of the death of the Tenant in Tail without Jſſue , yet 
— have had the Land. T herekoze it was Adjudged ac- 


Anonymus. 


A Dedimus poteſtatem as Awarded to take the Conuſance of a 
Fine of tour Pperſons. The Commitſstoners return the 
Conuſance of th2ee onely, It was moved to the Court, what 
ſhould be done to mace this to be a Fine agatnſt thoſe thꝛee. And 
two of the Curſitozs were called into Court, and appoſed, 
whether the name of the fourth might not be razed out of the 
Dedimus poteſtatem, and make the TUrit of Covenant to accoꝛd 
therewith : And it was anſwered, That it might be done very 
well, and that it had been ſo done about thirty years ſince ; And 
it was ſhewn to the Court, That a Dedimus poteſtatem was Award- 
ed to take the Conuſanceof a Fine from Baron and Feme; = 
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the Conuſance of the Baron onely was retuzned, and the eme would 
not acknowledge it. And the now Lord Keeper, upon this Matter 
ſewn unto him, D2dered, That a new Dedimus poteſtatem ſhould 
be Awarded, to take the Conuſance of the Baron onelp ; And, That 
It ſhould be of the ſame Date, as the firſt was; And, That the 
of the Commiſſioners ſhould be annexed thereto, Anderſon , 

So Jt may be done here, 02 otherwiſe. It the Fine be Levied be- 
twixt the Plaintiff and the three others onely , Jt ſhall be good 
without Queſtion, Fo2 there is not any pꝛejudicẽ to the fourth. 
D! the Mut of Dedimus poteſtatem might be Amended, andthe 
tit of Covenant made to accozd with it. And any of thoſe 
three ways would be well enough. And there is no Doubt, Tea 
Dedimus poteſtatem be Awarded to take the Conuſance of a F int of 
three Perſons , but that the Commiſſioners may take the Conuſance 
of the Fine ol one ol them atone time, and of another at another 
time: F02 it may be, they cannot come to one place, at the ſame 
time; And, when the Conuſance ot one is duly ta t is againſt 
reaſon, That the Refuſal of another hold impeach it, Quodali 


Juſticiarii conceſſerunt. 


VP! 


Term. Mich. Triceſimo nono, & Quadrageſimo 
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Blincoe verſus Barksdale, Vicar of Marſton. 


Paſch. 39 Eliz, rot. 258. 


Rohibition: Apon Demurrer the Caſe was ſuch, 
A Parſonage was app2op2iated in the time of 
King Hen. 3. to a ꝛioꝛy, and at the ſame time a 
5& Cicar age was endowed by theſe TU92DS : Sa/vs 


5 


e Glebe Land is conveyed into the Hands of a Lay-man „ as 
here it is, Jt ſhall beotherwiſe ; And therefoze , ika Parſon had 
Lett his Glebe Land, the Leſſo2 ſhould have the Groſs Tithes 
from his Leſflce , and the Uicar ould have the Small Tithes. 
And therekoze Jt was Ruled of late in the Erchequer , in one 


Greilleys 
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Grieſleys Caſe „ where certain Glebe Land upon the Endow⸗ 
ment was allotted to the CUicar ,. and all the (mall Tithes 

ithin the 1Pariſh ; That he ſhould not now pay Tithes of 
that Land; But; if he had Leſled it over, his Leſſee ſhould 
have paid Groſs Tithes to the Parſon , and ſmall Tithes to 
the Clicar his Leflo2 2 So here the Parſon himſelf (hall be 
diſcharged ; But, in regard the Plaintiff hath not the Par⸗ 
ſonage , but the Land onely ; De ſhall pay Tithes, But all 

e Juſtices held clearly ; That, Tithes Jay not be paid in 
this Caſe: F92 the Uicar cannot by this Endowmentdemany 
ſmall Tithes of the Glebe Land of t Raich es But he 
ſhall have the [mali Tithes from all the JPartſh „ where they 
were due at the time of the Endowment ; But that was 
not of the Parſons Glebe Land: Ergo, #c, But an Endow- 
ment by Erpzeſs TU102ds of Minute Decimæ of the Glebe 
Land of the Parſonage might well have been, and then the 
Parſon himielk ſhould have paid them to the Uticar, And 
Popham ſaid; This Clauſe Ec ſi ulteri us concigerit ; gc. was 
ut into the Endowment fo2 the Benefit of the Pzioꝛp, to 
iſcharge them from the Payment of Tithes fo2 any Land, 
which they (ſhould have by Purchaſe, as long as they held it 
in their own Hands. And they ail held, As Jt was Dr 
ſcharged from the Payment of Tithes in the Hands of the 
Diop at the Time of the Diſſolution ; So the Plaintiff 
now, having the ſame Part of Land % Letters Patents 
from the King, ſhall be Oiſcharged by the Statutes of 31 
H. 8. and 32 H. 8. from the Papment of Tithes fo2 ever af- 
ter againſt the Grantee of the Parſonage , and all others; 
n regard It was Diſcharged at the Time of the Diſſolu- 
tion, And Popham (atd; The Difference would be, TUhe- 
ther the Diſcharge were by reaſon of the Perſons , who were 
to pay Tithes , as the Ozder of Cikercians, cc. Then the 
— ſhould pay Tithes : But, if the Land were Di⸗ 
charged from the Payment of Tithes by reaſonof an Unity, 
It ſhall then be diſcharged by the Statute in the Hands of the 
Parentee; Fo2 thatJIziviledge runs with the Poſſeſſion, Where: 
02e It was Adjudged fo2 the [Ilaintiff, 


Archers Caſe, 


Ccompt ver ſus Archer, a8 Bailiff of his Manno of D. The 
Defendant Gaged his Law, and had Day to make it, and 
at the Day, he being ready to make his Law, Jt was Ruled, 
That Ley-gager lay not in this Cale, Foꝛ Jt is a matter Criable 
per Pais, whereof they may take Conuſance. Thereupon a Re 


pleader Wag Awarded, 


Hoe verſus Felix Marſhal. Hill. 39 Eliz, rot. 


Cre facias Apon a Bayl in this Court by 1. S which was; That, 
Vier S. 2 here at the ]Ilaintiffs ſute, that he 
Ceeez ſhould 


(33 


* 


— — — — 2 
— - 
— 


580 Term. Mich. Triceſimo nono, & Quadragelimo 


ſhould pay the Condemnation , o; render his Body to Pyiſon * 
Dtherwiſe , the Defendant would pay it fo2 him; Et — 
quod tunc levetur de Terris, & Tenementis; Bonis & Catallis gf he 
efenvant, And in Barr hereof the Plaintiff pleaded a Releaſe 
of all Dtbts , Duties, Actions, and Demands made after the 
Reconuſance , and befaze the Judgement. And thereupon the 
Plaintiff Demurred, Achoe argued fo2 the Plaintiff, and jer⸗ 
my {02 the Octendant, And Gawdy , and Popham held it not to be 
any Barr: F02 It is neither a Debt, Duty, oꝛ Oemand at the 
time of the Releaſe made , no2 Cauſe of Action „ noꝛ any thing 
befoze the Contingent perfo2med : Foz he is not bound in any 
Sum certain; But it is a Joſitbtlity to be a Reconuſance after 
Judgement, and Default made, and then Jt becomes certain 
by the Judgement. And therefoze a Releale befo2e that time 
ſhall nor diſcharge it. And Gawdy ſaid; If a Man Covenants to 
do a thing befoꝛe Mich. and befoze Mich. the Covenantee releaſeth 
to the Covenantor all Actions; This is not any Releaſe of the 
Covenant: But, if it be afterwards bzoken, He may maintain 
his Action; As Hall, and Kirbies Caſe in Dyer 18. But, if he 
Releaſe the Covenant it {elf, Jt is otherwiſe : As 35 H. 8. Reads 
Caſe is. Popham ; There is a Difference, where it is a Duty 
Defeaſable by Act Subſequent , and where Jt grows by an Ac 
Subſequent, In the firſt Caſe it may be releaſed; Foy it was in 
Eſſe befo2e the Act done: But in the other Caſe it is not in Eſſe, 
and therefo2e cannot be releaſed. It one Covenants to infeoff 
me betoze Mich. a Releaſe of all Actions befoze Mich. ts no Barr in 
an Action of Covenant bought after Mich. Fo2 there was not any 
cauſe of Action at the time of the Releaſe made: But if an Obli⸗ 
gation be made fo? the perkoꝛmance of that Covenant, a Releaſe 
of all Actions 1sa Oiſcharge of that Obligation; Foz it was a 
Duty Defeaſable. If J alſo grant unto vou; That , if B. da 
ſuch an Act, J will pay unto you 20. 1. if you releaſe unto me all 
Actions ; And afterwards B. perkoꝛms the Act, The 20. 1. is due, 
and an Action lies fo2 it: fob it was not in Ede at the time of the 
Releaſe, Andin 15 Eliz. Jt was Adjudged , where a Leaſe was 
made to Baron and Feme fo their lives, the Remainder to the 
SUurvtvo2 fo? 20. years , It is uncertain, in whom it ſhall veſt, 
and is not yet in Eſſe, and therefoze the Baron can neither Releaſe, 
Grant, 02 Surrender it: But, It he ſhould make a Feoffment, 
That peradventure might deſtroy the Hoſſibilityv. And , in the 
p2incipal Taſe , In regard It is not any Recogniſance', nozany 
thing until a Contingency , which was not happendat the time 
ofthe Releaſe , Jt cannot therefo2e be releaſcy by the wozd De- 
mands ( which is the moſt General TUo2d fo? it) not being then in 
Demand. And?Popham ſaid; That the Opinion of the greater 
part of the Juſtices of Serjeants. Inn, where he was, was acco2ding* 
iy, TAherefo:e „ &c. Fenner & Clinch e contra: Fo2 It is a Reco- 
nuſance from the time of the Bayl entred, Although Jt be not cer: 
tain , no2 ſuable, befoze the Judgement. But the Judgement 
being given, and the Defendant not rendzinghis body, no2 pay- 
ing the Debt, It isa Recogniſance ab inicio fo2 ſomuch Debt 
againſt the Bayloz; And this Releaſe is a good Barr now, when 
a Scire facias fs lued. F02 Clinch ſaid, If a Baylo? be ſeiſed of 
Land at the time of the Bayl entrev, and after Aliens that Land 
and afterwards Judgement is given, and Default ns 


— — ———_— 


ELIZ ABE T RE, in Banco Reginæ. 


581 


That Land, which he had Altened, ig ſubject to this Execution. 
And Fenner ſald, Although this Releale at firſt was not a diſcharge 
thereof; Bet now being reduced to an Action, Jt is a good Barr; 
As in Littletons Caſe, there one hath a Indgement to recover 20-1. 
and releaſeth to the Defendant all Actions, It is not any Dil- 
charge of the Execution. But, ik after this Releaſe a Bear, & 
Day paſſeth , ſo as he be put to a Scire fac. Jt is then a good Barr. 
(Uherefore , &c. And afterwards Clinch (ut audivi) mutavit opinio- 
nem, and agreed with Popham, and Gawdy. TUlhereupon (Repu- 
gnante Fenner) Judgement was given fo? the Plaintiff, 5 Co. 76. 


The Earl of Lincoln verſus Fyſher: + 
Hill. 37 Eliz. rot. 1715. 


Der fo2 an Amercement in a Leet, and Counts; That he had 
a Leet within his Manno of Fokingham of all Reſiants within 
the Mannoꝛ; And, That at ſuch a Court holden there befoze 
one J. Guſtard his Steward there, The ſaid Steward ſpeaking to the 
Detendant, That he was a Sutoz there, and telling him, That 
he ought to be \wo2n to enquire , &c. The Defendant contemp- 
tuoufly anſwered him, In ſaying ſo thou lyeſt And fo2 this Con⸗ 
tempt the Steward impoſed a Fine of 20. s. upon him, Fo2 which 
this Action was bꝛought. The Defendant pleaded Nihil Deber , 
and found againſt him, and after UerDict it was moved by Yel- 
verton Serjeanr, That this was not any ſuch Contempt , fo2 
which there ought to be any Fine tmpoſed ; Fo? It is no mo2e in 
effect „ Then Thou ſpeakeſt untruly , which one may ſay to a Steward 
without offence. But all the Court held it to be an apparent 
Contempt , and Abuſe unto him , nga Judg, and in his Au⸗ 
thoꝛity; And, T hat he himſelf might aſſeſs a Fine fo2 ſuch Con» 
tempt; And , Chat fo2 ſuch Fines aſſeſſed by a Steward Debt lies, 
without any Pꝛeſcription alleaged to Aﬀeſs ſuch Fines,02 to have 
ſuch an Action. (Uherefo2e Jt was Adjudged kon the jlaintiff, 


Cham verſus Mathew, Paſch. 39 Eliz. rot. 383. 


Reſpaſs} Apon the Caſe, The Parties pleaded to Iſſue. The 
Plaintiff fo2 his Expedition of Trial Surmiſed , That he 
was ſervant to the Sheriff of Coroawal, where the Action was 
brought , and Triable , and p2ayed a Ven. fac. ta the Cozoners ; 
and the Defendant non dedixit ; TUhereupon ]Izoceſs was Award- 
cd to the Cozoners: And, after Trial, and Qerdict fo2 the 
Jlaintiff, Glanvile moved, That this ꝛoceſs was miſawarded, 
and a Mis trial: Foꝛ P2oceſs oughtnot to be awarded to the Co- 
roners; But where the challenge is pꝛincipal. And here to ſay, 
That he was ſervant to the Sheriff is no pzincipal Challenge; 
AS 21 Ed. 4.67.18 ; But onely to the Favour. TTtherefoze , &c. 
But the Court held, Fozalmuch, as tf the Sheriff had retourned 
this Pannel , it had been a good cauſe to quaſh the Array f 
Favour, That the Plaintiff, to avoid that Delay , — 
he 


(4) 


(5) 
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(6) 


(7) 


(8s) 


ewt, and have Pꝛoteſs to the Coꝛoners, and ſo much the 
rather, This being a Judicial Writ, and not D2iginal , As Plow. 
74. Wimbitts Caſe is. And the Clerks fatd , There were many 
eds acco2dingly. Therefoze It was Adjudged foz the 
Nainttit, 


Thoroughgood verſus Scrogs. Mich. 38, and 39 Eliz, rot. 390, 


Rror of a Judgement in the Common Bench in Treſpaſs upon 
Et Statute of 8 H. 6. of Forccable Entry. The Error Aſſigned 
was; Becauſe a Capias was Directed to the Sheriff of Bedford, return- 
able C raſtino Animarum; And it was returned by one Dive, who then 
was not Sheriff, but one Luke. And it was held to be a manifeſt 
Error: But , becauſe the Defendant appeared afterwards , and 
pleaded it was not now material; and, That his Apparance 
had niade it good; A ſecond Error Aſſigned was, That the Jury 
found Daminages 20. l. and 2.s. Coſts, And the Coſts were in- 
creaſed by the Court to 20.s. And the Dammages , and Coſts, 
being trebled, De had Judgement to recover 63. i. whereas the 
Coſts aſſeſſed by the Court ought not to be trebled , but onel 
thoſe Coſts , which the Jury Aſſeſſed, Sed non allocatur. Fo; al 
the Pꝛeſidents are othcrwile, TWherefoze Rule was given to 
Afﬀfirm Judgement. 


Pay verſus Brown, and Guybon. 


Reſpaſs. Upon a Special Uerdict , The Caſe was found to 

be ſuch, Nicholas Hare, being Lo2d of the anno of Stow, 
demiſed that Land, being Capp⸗hold Land of Inheritance, to A 
upon Condition, That he ſhould pay to Brown ao. s. annually , 
during his Binozity ; and an . o.. at his full age. A. fails of 
the Payment of the 20. s. and ſurtenders to the uſe of Pay, and 
his Heirs; The Lozd admitts him, and atterward Brown at- 
tains to his full Age, and the 100 |. is not payd unto him; 
TUhereupon the Lo2d enters fo2 the Condition bzoken , and 
grants it by Copy to Brown: And, TUhether his Entry was 
awful , O2 , That the Acceptance had diſpenſed with the Con- 
dition: was the Queſtion, Fenner held, That he well might 
enter; Foz he, to whoſe Uſe the Surrender is made, comes 
in by him, who ſurrendred, and not by the Lozd; Fo2 the 
L02d is but as an Juſtrument to convey the Land. TUherefo2e, 


&c. The Condition is not done. But Gawdy doubted thereof: 
Cæteris Juſticiariis abſentibus , Adjournatur. 


Pollard, and his Wife verſus Armſhaw, 


Ction f02 theſe TU102DS 2 Thou art a Whore , and J. S. hath the uſe 

of thy Body: The Cart is too good for thee. After Uerdiſt, It 
was moved, That the Action lay not fo2 thoſe Nloꝛds, and 
held all the Court. But, if one ſaithto a {Uoman , whi 
keepeth an Inn, 024 Tabling-Houſe , Thou keepeſt an houſe of Baw- 


dry 
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dry. It is Actionable ; Foz thereby her Houſe is Slande red. 
Ubeittoie It as Adjudg ed fo2 the 21 — 


Harriſons Caſe. 


Crion fo theſe Mods. Thou haſt forſworn thy ſelf at London, 
and there it appeareth upon Record. Apon Demurrer, It was 
Ruled , That Jt well lay. 


Hammon verſus Gryffeth. 


Nformation CIpon a Penal Statute fo2 the Queen, and Himſelf, 

Befoꝛe any lea pleaded , the Jnfo2mer died. And Coke, At- 
rorney General, moved the Court, whether he might p2oceed up- 
on it fo2 the Queen. And the Court held, That he might. And, 
Tf the Inkoꝛmer will be Non-futed , 02 Releale , the Queen may 
pꝛoſecute. And ſo it was Ruled in this Court betwirt Streccon, 
and Taylor; where the Queens Attorney would enter a Non vult 
proſequi ; Bet the Jnfo2mer might p2oceed foꝛ his Part. And ſo 
where the Queen will pardon, &c. Foz It is but fo2 her own 
Part onely. TUherefo2e Jt was Ruled accozdingly. 


Makarell verſas Bachelor, 


D Ebr upon divers Contracts: All fox Apparel; ſome fo2 Fuſtian 
Sutes; ſome fo2 Gelvet and Sattin Sutes, laced with gold 
Lace, amounting to 44- |. whereorye was ſatisfied 4.1. The De- 
fendant pleaded Inkancy. The Plaintiff replied , That he was 
one ofthe Gentlemen of the Chamber to the Earl of Eſſex, and (a 
it was fo2 his _— Apparel. And it was C emur⸗ 
red , and the Court held, That they were to Adzudge what was 
neceſſary Apparel, And ſuch ſutes of Sattin , and (Jelvet be not 
neceſſary fo2 an Tnfant ; Although he be a Gentleman, &c. It 
was then p2ayed , That he might have Judgement fo2 thoſe , 
which were neceſſary Apparel. But the Court held, Jn regard 
he had acknowledged ſatiſfaction fo? 4. . parcel , &c. and they did 
not know wherefoze it was Berz and therefo2e he could not have 
Judgement fo2 any part: rwiſe , he ould have Judgement 
lo thoſe Contracts, which were allowed of, «c. TUherefo2e , &c. 


John Fuſles Caſe, 


N Endictment was againſt him by the name of John Fuſs of Al- 
| A drington , alias dictus John Fuſt of Aldrinton BeOman, Quod Felo- 
nice, & Burglaricer fregit domum , cc. And becaule there wanted the 
Addition of Yeoman in the firſt name, which was not till after the 
alias dictus, It was Ruled to be ill, As alſo,fo2 that he did not ſay 
NoRaater, the Endictment of Burglary was not good. But 
Gawdy ſaid,Jt was god fo the Felony, But fo2 the firſt cauſe 
he was diſcharged, And It was ſaid , That there were divers 
Prefidents in this Court accoꝛd ugly. 


Palmer 


(9) 
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Palmer verſus Humphrey. Hill. 39, rot. 599. 


(13) Jectione Firmz. Jt was found by an Efpectal Uerdict , That 
E the Sheriff, upon an Elegit„Impaneld a Jury, who found, 
That Humphrey, the Defendant, was polleſſed of a Leaſe fo2 one 
hund2ed years , which began at Mich. 2, and 3. Philip , and Macy, 
ubi revera (as it was found, it began at Mich. 3, and 4. Philip , and 
Mary) cujus quidem H. Statum , Intereſſe, & Terminum in Tenementis 
prædictis juratores prædicti appretiarunt at 80. l. And the Sheriff ſold 
it to the Leſſo2 of the Glaintiff fo2 80. . And, Uhether the 
Sale was good, oz not? was the Queſtion, Popham faid , J 
have conſidered of the Reco2d , and conceive , that the Sale is 
void; Foz there is a difference betwirt a Sale upon a Fier tacias , 
and upon an Elegit: F02 the Elegit, is Quod per Sacrameatum duodecim 
proborum hominum , per rationabile pretium , & extent. they Appꝛize 
the Goods, and Chattels of the Debtoꝛ, and extend his Land, 
And therekoze, without an Jnquiſition , he cannot ſell them: 
(which was agreed by all the Juſtices , and ſo is Dyer, foſ. 100. 
cc.) And then, It the Jnqueſt finde one thing, and he ſells 
another (as the Caſe is) Jt is not warranted by the Jnqueſt, 
and therefoze void: But, ik the Inqueſt had found , that he 
was poſſeſſed of ſuch Land, fo2 Term of Divers years adbuc ventur. 
which they appzized at ſo much, without gewins the certain 
Beginning, 02 Determination thereof „ Jt had been well e⸗ 
nough ; Foz they ſhall not be compelled to finde a Certain⸗ 
ty „not having means to be info2med thereof, And therefoze 
about twelve years ſince it was agreed in this Court, in Sr. 
George Sydenhams Caſe verſus Rolls, where an Inqueſt upon a Fie- 
ri fac. found, That the Defendant , againſt whom , Kc. was 
poſſeſſed of ſuch a Term bearing Date , &c. (whersas1n truth 
it did not bear the ſame Date) And the Sheriff ſold the 
laid Term, That the Sale was not good. And then the 
Court directed the Sheriff , That upon a new Fieri tac. It 
ſhould be found , That he was poſſeſſed of a Leaſe fo2 Bears 
generally, yet continuing, and that he ſold it, Kc. And Jt 
would be well enough. So here, &c. And of that Dpinton 
were the other Juſtices : But the Parties compounded the 
Matter. And Hanger the Leſſo2 gave two hundzed Marks 
moze to hade Aſſurance of the Term: And ſo It was De- 
termined, 21 H. 6. 11. 18 Ed. 2. Tit. Execution , Dy. 116, & 193. 43 
Co. 74. | 


Button verſus Long. 


(14) 1 8 
Rohibition: And Surmiſeth in Diſcharge or Tithes, That 

J. S. Pꝛioꝛ of Brade-ſtoke was ſeiſed ok the Recto2y, Whereto, 
and of the Lands , out of which the Tithes were Demanded, 
in Fee, ſimul, & ſemel, from time, whereof, &c. and at the time 
of the Diſſolution; Et ratione inde , the ſaid L and is diſcharge 
ed, Kc. The Defendant traverſeth the Unity at the time of 
the Diſſolutton'; And thereupon the Plaintif Demurred, 
Fenner, & Clinch ( c#teris Jufticiariis abſentibus) the Travers to be 


good; F02, although there was an Unity of Poſſeſſion from time, 
whereof, 


— 
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whereof, &c. Pet, ik it were not at the time of the Diſſolution, 
It ſhall be charged. But ik the Oiſcharge had been pleaded gene- 
rally by Pꝛeſcription, and not by reaſon of Unity, Tyen the Pꝛe⸗ 
ſcription ought to Have been anſwered, and not the Unity. And 
in Trin. 34 Euz. betwirt Calmady and Wycher,Jt was (0 Ruled in the 
Common Bench. TUherefoze Jt was Adjourned, 


Buckler verſus Hardy, Ante, fol. Trin. 37 Eliz, rot. 1159. 


Pefore Firmz. Upon a Special Aer dict, The Caſe was ſuch. 
Andrew Buckler being Tenant fo2 Life, The Remainder to 


Chriſtopher Buckler in Tail, Remainder to the right Heirs of the 


ſaid Andrew, Letts the Land to I. S. fo2 four years, and afterwards 
granted the Reverſion to one Row, Habendum from Midſomer next, 
f02 the Life of the ſaid A. B. After Midſomer, J. S. the Leſſee, Attourn⸗ 
ed to Row, and after that granted all his Term unto him, who 
entered, and granted the ſaid Land to Hardy the Defendant, To 
Dave, and to Hold to him, fo2 his Life; but no Livery was made. 
Hardy entered, and, after the four years expired, Hardy continued 
his Poſſeſſion, Andrew Buckler Levied a Fine unto Him Sur Conu- 
ſance de droit come ceo, &c. Chriſt. Buckler, the Tenant in Tail, en- 
ters foꝛ a Foꝛfeiture, and Letts it to the Plaintiff fo2 years ; upon 
whom the Defendant Re-entered, Et ſi, &c. The firſt Queſtion 
was, When this Reverſion was granted by A. B. to R. Habendum 
after Midſomer ; And the Attoꝛnment to that Grant is after Midſo- 
mer: whether Jt be a Good, 02 Aoid Grant ? And all the Juſtices 
agreed, That the Grant was Noid, being limited to begin at a 
day to come. Fon, if it ſhould be Good, The Leſflo2 ſhould have 
a particular Eſtate reſerven in himſelf in the mean time; which 
cannot be: So, if the Attornment had been made thereto p2elent- 
ly, yet Jt 2 been clearly Ill. And, although the Attoznment 
was not till after Midſomer, pet it cannot help the Grant, which 
was void at the beginning. F02 Quod ab initio non valet, in tractu 
temporis convaleſcere non poteſt. AS, If a man makes a Leaſe fo: 
years, and, befo2e the Leſſees Entery, he grants the Reverſion, 
and afterwards the Leſſee enters, and Attouzns: yet It is 
void; Becauſe he had not at that time a Reverſion to grant, So 
in Trevillians Caſe, One Deviled his Land befoze the Statute of 
Wills; And afterwards the Statute was made, and the Oeviſo? 
died, yet this TUlill is Uoid, But, if a Wan __ a Reverſion, 
Habendum after the death of the Tenant fo2 Lite, Jt is good. Foz 
It is but a Limitation, when he ſhall have the Poſſeſston. But, 
if it were Habendum after the death of a Stranger, Jt ſhould be 
otherwiſe. And bopham ſaid, Jt had been Ruled, where a Feoft- 
ment was made Habendum after Michaelmas, and the ttoꝛney made 
Livery after Michae!mas, yet Jt was void. Secondly, Admitting 
the Reverſion paſſed not to Row, when he afterwards purchaſed 
the Term, and granted the Land to Hardy fo2 his Life (no Live- 
ry being made Nhether the Land paſſed by that Grant ? And 
Gawdy, Fenner, and Popham held; That the Pen paſſed : Foꝛ 10 
Eliz. Dy. 277. is, Where a Termo? fo years Oeviſed the Land to 
one fo2 his Life, That the Term paſſed : So here. But Popbam 
ſaid, Itthere had deen in the Deed a Letter of Attomey to make 
Livery, Then peradventure Jt would have been otherwiſe: Fo2 
thereby the ]Purpoſe of the eke“ had appeared to paſs a bold, 
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hold, and not the Term onely. But here is no moze, Then the 
Grant of his Term during his Life, Thirdly, admitting he had 
the Term, 02 not, by this Grant: Tlhether, after the Term ex- 
pired, he, continuing the Poſſeſſion, ſhall be ſaid to be Tenant at 
Sufferance ? and, if he hath not the Term, whether by his Entry 
he be a Diſſeiioz? And Then, when A. B. Levied a Fine unto. 
him Sur Conuſance de droit come ceo, &c. It 18 a FOMetture every way, 
Fo2 the Conuſoꝛ, and the Conulee are both Eſtopped to ſay,That 
he had not any Eſtate befo2e the Fine, by the gift ofthe Conuſo?, 
CTUherefo2e Jt is a manifeſt Fozteiture. And ſo the Entry of Chr. 
B. Tenant in Tait, ts Congeable. TUTherefoze Jt was adjudged 
ko the Plaintitf. Mich. 37, & 38. Placito 73. C. B. 2 Co. 55. 


Gregory verſus Booker, 


Reſpaſs. The Parties being at Jſſue, The ]Aatntifffo2 his er- 

pedition Surmiſed, That he was Servant to the Sheriff; 
which being confeſſed by the Defendant, The.1920oceſs was a: 
warden to the Coꝛoners. And, after Uerdict, Jt was moved in 
Arreſt of Judgement; That the Tales de Circumſtantibus was d- 
warDeD, and returned by the Sheriff, which was held by the whole 
Court to he good Caule fo2 ſtaying the Judgement: Foz Jt is 
as a Mil. Trial, not aided by any of the Statutes. F82, the ꝛo⸗ 
ceſs being once awarded ro the Cozonecs, The Sheriff after- 
wards is not the Officer, to return the Jury, no moe, then any 
other Man. And J22oceſs ought always to be returned by him, 
who is an Officer by Law to return it ; Otherwiſe, Jt is meerly 
votd, But, afterwards, upon view of the Reco2d, Jt appeared, 
That the Tales was returned by the Coꝛoners, and their Names 
annered thereto : Wyerefoze Jt was without further Queſtion. 
But the Court ſaid, Jf their Names had not been annered to 
the Tales de Circumſtantibus, pet It had been well enough F02 thep 
be annexed to the firſt Pannel; And Jt ſhall be intended, That 
the right Officer returned it. And the uſual courſe is, That to 
ſuch 1ales there is not any Officers Name Subſcribed, and yet 
is good enough: Fo2 It is not within the Statute of York, 
which appoints, That the Name of the Sheriff ſhould be Sub- 
ſcribed. But Jt was moved, That the Reco2D of the Poſtea is, 
That the Tales were returned by the Sheriff, But the Court 
held, That Jt was amendable, And Jt was done accoꝛdingly, and 
the Plaintiffthad Judgement, 


Pawlet verſus Chriſtmas, 


Ties of a Judgement in the Common Bench. The Erro? Alsign⸗ 
ed was; becauſe there were but twenty thꝛee of the Juro2s 
Names returned by the Sheriff upon the Panel, here there 
ought to have been twenty four. And the Trial was by ten of 
them, and a Tales de Circumſtantibus: But, becauſe this Dekault 
was in the Return of the Names of the Juro2s upon the TUrit of 
Habeas Corpora, and not upon the Ven. fac. in which TUrtt were 
twenty four Names, Jt was oꝛdered to be amended, Coke; It 

ath been Adjudged here, That when upon a Ven. fac. twenty 
thee were onely returned, and a Trial had by twelve of them; 2 


_ErizaBtrns,in Banco Regine. 


was well enough. Popham, That is True, where the Trial is 
by twelve of them returned: But, if in tuch Cale aTales be a- 
warded,and the Trial had been by part of the pꝛincipal Panel, and 
by part of the Tales, It is otherwiſe, But in the pꝛincipal Caſe It 
was amended , and the Judgement affirmed, 


Doctor Herbert verſus Munday. 


jectione Firmz. Upon Evidence a Queſtion was moved, A 
Parſonage within the Dioceſs of Winton was annered to a 
Prebendary in Sarum; The Prebend in 1 Ed. 6. Letts it fo2 ninety nine 
ears, which was confirmed by the Biſhop, Dean, and Chapter 
4 darum: TUhether This were Good without the Confirmation 
of the Biſhop of Winton, in whoſe Dioceſs, &c. Popham , This was 
in my Time a great Queſtion: But Jt hath been in two, o2 thee 
Caſes ſince Reſolved, That It is well enough. T hereto all the 
other Juſtices agreed, 


Somerton verſus Doctor Cotton, Parſon of Finchley, 


eq fo2 Tithes of TUood, and Surmiſeth, That with- 
in che Parich is (uch a Cuſtome, That all the Parſons of the 
ſaid Church, Time, whereof, &c. Habuerunt, & gaviſi fuerune ſuch 
Land, Parcel of the Mannoz of Finchley, in Recompenſe of all 
Tithe of Mood within the ſaid Pariſh, And Jt was hereupon 
Demurred. Harris Serjeant moved, That this Pꝛeſcziption was 
not good: Fo2 the Lands now in Queſtion, whereot Tithes are 
demanded, were not averred to be Parcel of the Mannoꝛ; And 
Then the Land, Parcel of the Banno2, cannot be ſaid to be a 
Recompenſe fo2 all the other Lands within the Parish, where- 
with the Lozd of the Mannoꝛ hath nothing todo, Popham; Jt 
may be, That, at the beginning, All the Land within the Pariſh 
was Parcel of the Mannoꝛ, and that then this Allowance of the 
Mꝛofits of this Land was allotted in diſcharge of Tithes of all 
the Wood within the ſame Pariſh And, That, at the firſt, Jt 
was all the Land of the Allotter. TUherefoze Jt was adjudged 
fo2 the Plaintiff, by the Afſent of all the Juſtices, Tull. 40. Placico 3 


Becknam verſus Rye, 


Reſpaſs. After Clerdict Jt was alledgev in Arreſt of Judge- 

ment; That neither upon the Ven. fac. oꝛ Diſtringas, there was 
not made any Return, And Jt was held by the whole Court to 
be a good Cauſe fo2 ſtaying the Judgement, And, That It is 
not aided by the Statutes; F092 they ald Wiſ-returns, o2 Jnſuffti- 
clent Returns: But here is not any Return ; and therefoze not 
atded, And Judgement was thereupon ſtayed, 


Penruddock verſas Erington. 


Tas of Battery. The Defendant was Bapl fo2 A. and B. 
who were afterwards condemned. And the Judgement was 
bꝛought into the Exchequer-Chamber by a 7Urit of Erro2, and 
there It was Affirmed, And other new Coſts were given by the 
Juſtices in the as” e and the Becozd 1— - 4 
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manded. And now a scire fac. was pꝛaped againſt the Bayl, as 
well fo2 the firſt Dammages, and Coſts upon the firſt Judge- 
ment, as fo2 the new Coſts. And Popham,and Fenner doubted,The: 
ther thoſe Coſts were well Aﬀeſſed t Fo2 the Statute of 27 Eliz. 
gives them not any ſuch authoꝛity. And, at the Common Lam, no 
Cofts were given upon a (2it of Erroz, until the Statute of 
3 H. 7. cap. 10. And, ik this ſhould extend to thoſe TUrits of Erro2 
newly given, It would be requiſite to adviſe, But clearly the 
Bal is not chargeable with theſe Coſts; Foz they take upon 
them to pay onely the Condemnation of this Court, and not of 
any other. Nherekoꝛe a Scire fac. was Awarded acco2dingly, the 
other Juſtices being abſent, 8c. 


Robinſon verſas May. 


3 upon an Obligation Conditioned to Diſcharge, oꝛ ſave the 
HDlaintiff harmleſs from an Obligation, wherein the [lain- 
tiff, as Surety foꝛ the Dekendant, was obliged to j-5. to pay 100. 
&c. The Dekendant pleads, That the ſaid Obligation to J. s. 
was upon an Uſurious Contract, and pleads the Statute of 
Aſury, and concludes , Er tic non Damnificatus. And Hereupon the 
IDlaintiff Demurred. And Jt was moved, That Jt was not any 
ca: F02, although the Bond be vold, yet he ought to ſave him 
jarmleſs from Suit, &c. And here he hath paid the Debt. Tan- 
field; The lea is good: Dtherwile the Statute of Uſury ſhould 
bedefrauded; F02 by a compact the Aſurer would Sue the Surety, 
and he ſhould pay him, and have his remedy upon his Councer- 
Bond. But all the Court held it tobe no Plea : Fo2 he ought 
to take heed to ſave his Surety harmleſs.7Uherefoze It was Ad- 
judged fo2 the Plaintiff. Noe the Reaſon conceived : For that the 
Surety by Intendment cannot know of the corrupt Contract, to plead it in a- 
voydance of the Bond; wherefore the Principal ought to take care thereof. 


Middleton verſus Hall. 


Cire fac. A pon a Judgement of 240 1. The Defendant pleaded, 
That he bozrowed of the Plaintiff 100. l. and contracted to 
give unto him 20-1. fo2 the loan foꝛ a year. And fo2 the Payment 
of that 120. |. The laintiff would have the Defendant to confeſs 
that Judgement, and pleaded the Statute of (ſury to adoid it. 
Godfrey moved, That Jt was not any Plea: Fo2 the Statute of 
13 Eliz. 18, All Bonds, Contracts, and Aſſurances Collateral, &c. ſhall be 
void. But hexe this Judgement cannot be termed an Aſſurance, 102 
be avoided by ſuch a Surmiſe: And the whole Court was of that 
Opinion. That Judgements ſhall not be avotded upon ſuch Sur- 
miles. F092, if there had been any ſuch matter, the Defendant 
might have pleaded it upon the Action bꝛought, and not have ſuf- 
cred a Judgement, And although Jt may be a pꝛactice to avoid 
the Statute, yet Jt (hall rather be tolerated, then to avoid Judg⸗ 
ments upon ſuch luggeſtions. TUheretoze Judgement was com- 
manded to be entered by Nibil dicit;becauſe the Court upon a form- 
er Motion had given him day fo2 the Amendment of his Plea, and 
he had not altered, noꝛ amended it: Fos, as he affirmed, Jt was 
his Matter, and he could not plead otherwiſe, 3 
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Hunt verſus King. 
5 The Caſe was ſuch; Tenant in Tail infeofis A. the 


Illue in Tail, and afterward difſeiſeth him , and Levies a 


Fine, A. Re-enters ; and, after the Pꝛoclamations paſſed, then 
A. Jnfeoffs B. The Tenant in Tail, who Levied the Fine, died, 
A. dies, The Jflue of A. bzings a Formedon againſt B;. TUhether the 
Eſtate Tail was bound by this Fine? was the Queſtion, Pepham, 
and Fenner held, That Jt was: But there was not any Argu- 
ment thereof, Sed adjournatur, 


Martyn verſus Burlings, 


AG. f02 theſe TUI02DS, Is Aariys your Attorney? He is the fooliſh- 
eſt, and ſimpleſt Attorney towards the Law: And, if he doth not over- 
throw your Cauſe, I will give you my Ears. He is a Fool, and an Aſs. After 
Cerdict fo2 the JIlaintiff, It was moved, That the Tlozds were 
not Actionable, and fo the Court conceived upon the firſt Motion: 
But, being upon another day moved again, They reſolved,That 
the Action well lay; Fo2 to ſay That, An Actorney will overthrow 
his Clients Cauſe, fS a Kreat ſlander, and toucheth him in his Place. 
(Wheretoze It was Adjudged (02 the Plaintiff. 


Redfern verſus Todd. 


Ction foꝛ theſe loꝛds; He (ſhould have been hanged for a Rape, but 
{ X it coſt him all the mony in his Purſe. After Clerdict, Jt was moved, 
That theſe woꝛds were not Actionable : But the Court reſolved 
That the Action well lay, And Jt was adjudged fo2 the Plaintiff. 


Odiham verſas Smith. Mich, 35, & 36 Eliz, rot, 89. 


_ of a Judgement in the Common Bench. Trio. 34 Eliz. 
rot. 12.4. in Ireſpaſs of his Cloſe breaking apud Wycleſham, and an 
Or there taking. The Defendant Juſtifies fo: Dammage Feſant 
in Black Acre. The laintiff made a new Aſsign of the Treſpaſs in 
Wh. Acre. The Defendant Juſtifies there, as Servant to Belknap 
Rudſtone : FM that the Plaintiff held ot him the place, where, &c. 
by Heriot Service (inter alia Servicia) ds Of his Manno of Paulter , 
And, that he ſeiſed the ſat Or there fo2 an Heror. TUhereupon 
the Plaintiff Demurred, and had Judgement to Recover there; 
Becauſe the Loꝛd could not Seize an Herior Service, But he ought 
onely to diſtrain fo2 it. And, Erro2 being now b2ought, It was 
Aſsigned in the very point of the Judgement. Folter argued foꝛ the 
Defendant in the Crit of Erro2, That there were two Caules 
of the Judgement, The one upon the point in Law, That an 
Heriot Service is not ſeilable, becauſe it is a Service, which lies 
in Render, and not in Prender ; And all the Pleading thereof is, 
That he is ſeiſed ther eo by the hands ofhis Tenant, which can- 
not be, it he himſelf ſeiſe it. The other upon the leading. Fo 
in the Bar he Juſtifies fo: Dammage Felant, wherein he claim 
not any Pꝛoperty; Aud in the Rejoinder he Juſttfies f02 an Herior, 
wherein he claims it as his: So Jt is contrary,and a 3 
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Uherefoze, &c. But all the Juſtices ſeverally delivered their 
Opinions, That they held, That an Herior Service was Selſeable, 
and therekoꝛe the Judgement was erroneous. Foz where the Te- 
nure is, That the Lo2d ſhall have the beſt Beaſt fo2 an Heriot, It 
is in his Election what he will take fo: the Beſt, and what he con- 
ceiveth to be the Beſt he may well take, although it be not ſo, 
And therefoze the difference is betwirt a Tenure of pielding An⸗ 
nually an Ox, and of rendering Annually his beſt Beaſt : 
Foz, in the firſt Caſe, it is in the Tenants Election, what 
he will Render: But, in the laſt, the Lozd hath Election 
what he will Prender. And therefoze Popham ſald; If, at this 
day, one makes a gift in Tail, 02 a Leaſe, rendzing Annually his 
beſt Beaſt, the Leſſo2, 02 Donoꝛ may Seiſe what he thinks to be 
the beſt Beaſt; As, if J give to one my beſt Moꝛſe in my Stall, He 
well may take him without my Delivery. So by this Reſervatt- 
on, It is quaſi an Agreement of the Tenant, and a Gltt by him, 
That the Lo2d at his Election may take his beſt Beaſt, And 
otherwiſe the Lo2d (ſhould not have it, Fo2, ik the Tenant will 
not render it, bit the Lozd be put to diſtrain, He can never 
have that, which is reſcwed, but that onely, which is received. And 
Popham, AND Gawdy ſald, Ihen the Loꝛd Seiſeth it, It is quaſi a 
Seiſin by the hands of his Tenant. Fo2 Jt was by his agree- 
ment at the Creation, and as a gift byhim. As to the Objection 
againſt the pleading; They held it to be well enough, Foz by the 
Novel Aſſignment the Barr is out of dooꝛg, and as if it never had 
been pleaded ; 48 27 H. 8.7. is. And Jt may be, That he took 
an Ox in Bl. acre, being his own land, fo2 Dammage Feſant, and 
another Ox in Wh. acre,as fo2 the Heriot. So they may well ſtand to- 
gether. And if the Caſe be fo. He could not otherwiſe have plead⸗ 
ed it. Taherefo2e, they all reſolved fo2 the Plaintiffin the Wait 
of Exroꝛ. But they ſaid, They would adviſe, and confer with 
the Juſtices of the Common Bench, to know their reaſons, 
But Jt was laid at the Barr, That, the Judgement in the 
Common Bench was, when onely thꝛee Juſtices were there, and 
one of thoſe thꝛee was againſt that Judgement, Er adjournatur, and 
afterwards in Mich. 40, and 41. Eliz. the Judgement was reverſed 
fo2 the matter in Law, 


Goodale verſas Butler. Paſch, 38. Eliz, ror, 418, 


— upon the Statute 21 H. 8. of Non-Reſidency. The De⸗ 
fendant pleaded Nor Guilty; anda Special Uerdict was found, 
That the Defendant was Parſon of Downham in Norf and had a 
2arlonage-Youſe,and Glebe-Land within the Pariſh: but he Jn- 
habited not therein, but in a Copy-hold Tenement, which he had 
in right ot his (Mike in the ſaid Pariſh; And he always ſerved 
the Cure, And, TUhether this were a Non-Reſidency within the 
Statute ? was 5 Queſtion. And,after Argument by Tanfield fo? the 
Plaintiff, and Athoe — the Defendant, the Juſtices delivered 
their Reaſons Severally. And Gawdy, and Fopham held, That It 
was not a Reſidence accozding to the Statute, which was made 
fo2 thꝛee Cauſes. Firſf, That the Cure ſhould be Served, Se⸗ 
condly, That the Pooꝛ ſhould be fed, Thirdly, That rhe Parſon. 
age-Youle ſhould be upholden, and maintained, which laſt cannot 
be, Ik the Jncumbent doth not Jnhabit it. And, if the Statute 
ſhould be otherwiſe conſtruͤed, many Jnconveniences would _ 
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F02 Parſons would purchaſe other Houſes within their Pariſhes; 
and be always Reſident upon them, and. ſuffer their JParſonage- 
Houſes to — and Sterilitate their Glebe-Land, and Meliorate 
their own oſfelstons in pꝛejudice of their Succeſſo2s, And as 
Gawdy ſaid, The Statute, which ſaith, That he ſhall ve Reſident 
upon the Benefice, ſhall be intended, where there can be a Reſt- 
dency, F02 he cannot be Reſident upon the Tithes, noz upon 
the Glebe-Land, where there is not any Houſe: But onely his ha- 
bitation is within his PParſonage-Pouſe, Clinch, and Fenner e con- 
tra. Foꝛ they held, That, it he be Reſident within his Benefice, 
( which extends to the whole Pariſh ) It is ſufficiept: But ifhe 
be Reſident upon -- bY er Houſe adjoyning to his Pariſh, but 
not within his Parith, although he every Sunday, and Holiday, 
Serve the Cure; Bet It is not ſufficient, as it was adjudged 
here in Brown and Hudſons Caſe, 33 Eliz. And they ſald, That the 
Intent of the Statute fo2 his Reſidency is, That he ſhould Paſce- 
re gregem cibo, exemplo, & verbo, All which he may do, when he is 
Reſidentin any part of the Pariſh. And the Statute is in the 
Dis junctive, viz. In, ar, 02 upon his Benefice. Et in dis juncti vis ſufficit unum 
eſſe verum. And Jt is clear, That all the Pariſh is his Bencfice : 
So he is Reſident in his Benefice, But peradventure he 18 
not Reſident upon his Benefice, unleſs he Inhabits within the 
Parſonage-Houſe (But Note, the Statute is in the Copulative , 
In, at, and upon bis Benefice) The Statute alſo cannot intend Reſi⸗ 
dency upon the Parſonage Pouſe: Fo2 there be divers Parſon: 
ages, which have not any Parſonage Houle. But It may be alie⸗ 
ned hy the koꝛmer Parſon, with the conſent of his Patron, and 
Ozdinarp, 02 Lett out, ſo as his Succeſſo2 cannot have it: Any 
therefoꝛe his Reſidency may be in any other Pouſe within the Pa⸗ 
riſh. TA herefo2e, &c. And Fenner ſatd, That the Loꝛd Anderſon was 
clear of his Opinion, That Jt is a ſuſficent Reſidence, if he In⸗ 
habits within any part of the Pariſh. Er adjournatur. 6 Co. 21. 


Heddy verſus Wheel-houſe, Ante, Paſch, 39, Pl. 15. 


he Caſe ag now moved again, and, after Argument at the 

Barr, Popham, Gawdy, and Fenner Ddeltvered their Opinion: 
That by the laid Grant of a F ayr cum omnibus lidertatibus, &c Toll 
is not due, noꝛ demandable: F892 Toll is not incident to a Fayr, 
as common Experience pꝛoves, 02 the Bet part of the Fayrs 
in England have not any Call. But by etpꝛeſs woꝛds in the Kings 
Grant, pSrantee may haͤbe Toll, So he may have?icage,02 Pontage. 
Foꝛ » Subjects thereby have a greater benefit fo2 their mony they 
pay fo2 it, viz. in the one Caſe True Weights, and in the other 
cale of paſſage over CAU ater, which otherwiſe was not well Fo2d- 
able, But Popham ſatd, The Caſe may be, That by the Kings 
Brant, with ſuch words as here, Toll may paſs : AS =_ or 
hath a Fayr by Grant, oꝛ J2cſcziption, whereto Toll hath ulual⸗ 
ly been papa, which afterwards is Fo2fetted to the King by 
Grant; And the King then Grants it cum omnibus libertatibus ad hu- 
juſmodi Feriam ſpectantibus: By this Grant, the Grantee ſhall 
have Toll, Foz Toll was fozmerly belonging thereto. 
And therefoze the Kings Grant did not Grant a new Fa 1 
but the ancient one; Foꝛ It was not extinct by the Kings poſlel⸗ 
ſion: And therekoze there is a difference, That ſuch __ 
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whicha common Perſon hath by Pꝛeſcription, o2 Grant, and 
which. if the common Perſon had not, The King himſelf ſhould 
have thzoughout England, as Wayf, Eſtray, Wreck, &c. There, tf the 
common Perſon hath them by G2ant, oz A and they 
come to the King by Foꝛfeiture, 02 otherwile : They are ertin: 
guiſhed in the Crown, and the Queen ſhall have ſuch Liberties by 
her Pꝛerogative, and they cannot afterwards be granted, but by 
a new Creation. But fuch Liberties, which a eiue Soeren hath 
by Sant, 02 Pꝛeſcription, which the King (ik ſuch Pꝛeſcription 
had not been) could not have by his Pꝛerogative, as Warren, 
Park, Fayr, Market with Toll, &c. it theſe come to the Crown, &c. 
They remain in eſſe, and are not ertinct: Foz, if the King 
(ould not have them by this means, they mould be loſt, TUhere- 
koꝛe, abſence Clinch, It was adjudged fo2 the Plaintiff, 


The Erl of Shrewsbury verſus Sr. Welter Lewſon. 


— fac. in Chancery, as Adminiſtratoꝛ to George E. of Shrewsb. 
upon a Reconuſance of 3000. . Conditioned foꝛ the nerfoꝛn ante 
of Covenants. The Parties being at Jfſue, It was ſent hitier 
to be tryed, and Jt was found? fo2 the Plaintiff. And now 
moved in Arreſt of Judgement; Becaule Jt is not mentioned 
in the Nit, Quod profert Literas Adminiſtrations, &c. Bu , becauſe 
Jt was ina Writ founded upon the Reco2d, and the courſe 
is not to mention it in TUzits, and ſo be all the 7 


in the Chancery, Jt was therefoze Ruled to be well enough 
Vid. 37 H. 6. 


Grondy verſus Iſcham, Hill. 38 Eliz. rot. 828, 


Pn to Reverſe an Outlawry. The Erro2 Alsigned was, be- 
cauſe the Capias was eſte Edmundo Anderſon; So as T was 
wanting: Foz the Tette is the Tarrant of the Ilrit, and (0 
It L. — udictal TUrit, and Therefoze the Ourlawry was 
Aeverſed, 


Waterhouſe verſus Woodſtreet, in Camera Scaccarii, 


EN. in the Exchequer⸗Chamber of a Judgement in the 
Queens Bench fo? 100. |. againſt an Executor, who pleaded 
Riens enter Main, and found, That he had 50.1. and Judgement 
Quod recuperet Debitum prædictum; Et 3 habeat executionem de bonis 


Teltatoris, &c. The Exxoz Alsigned is, Becauſe the Judgement, 
was foꝛ the Entire, where it ought to have been but fo2 the 50. . 
But it was ſaid, That the Judgement ſhould be fo2 the Entire; 
And, That he might have Scire fac. upon the Judgement, when 
moꝛe Aſſets came to the Erecuto2s; And ſo is 46 Ed. 3. 9. And (6 
are the ]22eſidents there, viz. Paſch. 31 Eliz. rot. 13 1. inter Haydon, 
and Melford, Hill. 36 Eliz. rot. 388. and Trin. 38 Eliz. rot. 269. 


Due the Juſtices demanded mo2e ancient Pꝛeſidents, and would 


Termine 


ELIZABETH E, in Communi Banco: 


— 


Termino Mich. 39, & 40 Eliz. Reg. in Communi Banco. 


» Gorges verſus Stanfield. 


4 in cutting down thzee hundꝛed Dans. The Defen- 
V dant, as to two hundꝛed, pleaded, Chat the Houſes Lett 
unto him were ruinous, &c. and he cut them down to repair thoſe 
Houſes : And, as to the Reſidue, he cut them down, and keeps 
them to Imploy about Reparations „ cempore opportuno, &c. ups 
on this Plea the Plaintiff Demurred in Law, And bp all the 
Court, fans Argument, Jt was held to be no Plea: Foz, if it ſhould, 
Every Farmer might cut down all the Trees growing upon the 
Land, when there were not any F2eceſsity of Reparations. 
herekoze it was Adjudged fo2 the ]Alaintiff, 


Leuknor ver ſas Huntley. 


— upon an Obligation. The Defendant pleaded, T hat one 
Jaques bzought Debt in London againſt the Plaintiff, and, ac- 
coding to the Cuſtom there, attached this Debt now Demand⸗ 
ed, in the Defendants Hands, and Pleads the Recovery, and 
Judgement there, &c. The Plaintiff replies, That, befo2e the 
Attachment, The {aid Jaques bꝛought Debt in the Queens Bench 
againſt the now jIlaintiff fo2 the ſame cauſe, And, hanging that 
Sute, this Attachment was made, &c. And it was thereupon 
Demurred. And Glanvile, fo2 the Defendant, moved; That the 
Plaintiff ſhould be Barred: Fo2, although one cannot Attach a 
Debt in London; Fo that a Sute is here depending in the Queens 
Bench (as it fo2merly hath been Ruled in this Court) pet one, 
who hath conceived an Action here, may affirm a [leint in London 
fo2 the ſame Debt, and may make an Attachment of the Par⸗ 
ties Debt accoꝛding to the Cuſtom. Fo2 there the Debt in Que- 
ſtion is not touched by the Attachment. And the Plaintiff might 
now have pleaded this Attachment in Bar, fo2 ſo much of his 
Debt in the Action bzought in the Queens Bench. And the Dp1- 
mon of the whole Court was, That the Plea in Bar was good: 
And Judgement was commanded to be entred accozdingly. po- 
ſea, Mich. 39, & 40. Placito 36, 


Rotlieram verſus Green, 


9 hy The Defendant Pleads „That W. Green, his 
Father, was ſeiſed in Fee of a Tenement in L. and that 
he, and all his Anceſto2s, and all thoſe, &c. in the ſaid Tenement, 
from time , whereof, &c. have uſed to have Common in the place, 
where, xc. foꝛ all there Beaſts levant, and couchant upon the ſaid 
Tenement, And, That it deſcended unto him, cc. And Iſſue 
was taken upon the Preſcription , and a Special Uerdict found; 
viz, That E. G. G2andfather to the Defendant, was Seiſed of 
the Tenement, And, That he, and all his Anceſtoꝛs, and all,whoſe, 
&c. from time, whereof, &c. had uſed Common, &c- (acco2ding 
to the ]Peſcription ) And he, ch ſeiſed, releaſed to Dir 

Dab mas 


(23) 
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Thomas Rotheram , the Plaintiffs Anceſto? , all his Right, and 
his Common in part of the Land, where he had the Common, 
and died, and the Tenement deſcended to W. G. and from him 
to the Defendant. Et fi. &c. Drew pzayed Judgement fo2 the ]Ilain- 
tiff, Foꝛ, by Releaſe of the Common in part of the Land, the 
whole Common is gone, and extinc; Fo2, otherwiſe , the Te- 
nant of the Reſidue of the Land ſhould be charged with all the 
Common, —— is not reaſonable. And thereupon it is, That, 
if a Lozd releaſeth his Signiozy in one Acre, All is gone; As 
21 Ed. 3. Scire fac. 112. 18. Spurling e contra; Becauſe the Common 
is appurtenant, and it is fo2 the Banurance of the Land, and 
ſtands with common Right. Anderſon; This is not a Common 
of common Right; fo2, It is fo: Swine, and Sheep, and it is 
not like to 17 Eliz. Dyer, where the Lo2d impꝛoved part of the 
Common, leaving ſufficient to the Commoner, and inkeoffed a 
Commaner of that part imp2oved : Foz there the Common is 
not extinct ; becauſe the Land impꝛoved was diſcharged of Com⸗ 
mon beloꝛe the Feoffment. But this is like ta Ramptons Caſe, 
which was Adjudged in this Court; There one having Common 
in a great Field, wherein many men had Land, Pe purchaſed 
an Acre from one of them, it was adjudged. That all his Com- 
mon was extinct, &c. So here, The Common alſo is entire 
though the whole Land: TUherefo2e a Releale in part ſhall dif: 
charge the whole, The Pꝛeſcription alſo is general, to have 
Common in ail the place, where, &c. And the Jury have found 
a Releaſe in part of the Land, and therefo2e the Pꝛeſcription is 
found againſt the Defendant, Beamond, and Oweo agreed with 
him in both points: But Walmſley held, Chat the Common was 
not gone {02 the Reſidue ; becauſe this Releaſe went in Benefit 
of the Terr-tenant, and it was, as an Impꝛovement by him: 
But, as touching the Pꝛeſcription, he agreed, That it was 
found againſt the Defendant, fo2 the reaſon aboveſaid. There- 
foze they all agreed againſt the Defendant. And it was Adjudg⸗ 
ed acco2dingly, 


Tiſdale verſus Bedington. 


Ction, upon the Statute of Maintenance, F02 Maintaining a Sute 

in the Spiritual Court, Warberton moved, That this Actt- 
on lay nat: Fo2 the Statute of 1 R. 2. cap. 4. whereupon this Actt- 
on is founded, is to be intended onely of maintaining Sutes in 
the Courtsof Common Law: And upon view of the Statute 
the whole Court was ok that Opinion, and willed him to De- 
mur. And Drew remembꝛed a Caſe in the Court, baſch. 37 Eliz- 
between Conſtantine, and Barns, where it was Ruled, That no Acti⸗ 
on lay fo2 maintaininga Sute tn the Spiritual Court, 


Edwards verſus Pecl. 


Uid Juris clamat Upon Gꝛant of a Reverſion by Fine by J. S. 
and the Tenant Pleads,That J. S. had nothing in Rever- 
ſion at the time of the Fine Levied, Glanvile moved to 

the Court, That the Truth of his Cafe was, That the Land 
was the Land of the Tenant fo2 Life, Rematnder to J. S. in Fee, 
who by Fine granted it by the Name of a Reverſion, — ; 


— 
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It is clear then, That the Reverſion paſſed by that Fine , and 
pou may ſhew that Special matter in your Count, and that will 


elp vou. Quod fuit conceſſum per omnes Juſticiarios. 


Somerſet verſus Markham, 


—— To ſtay a Sute in the Admiralty Court. It was a⸗ 
greed per Curiam, That, if one be ſued in the Spiritual Court 
fo2 a matter, whereot they have Jurisdiction, and therein a Nea 
is pleaded , which ig triable at the Common Law; yet, if they 
will allow the Plea, Chey ſhall have Jurisdiction thereof, and try 
it. Dtherwiſe, a Pꝛohibitton lieth. Jt was alſo held, That, it one 
anſwers to a Sute in the Spiritual Court, and ſuffers Sentence 
to paſs againſt him, He never ſhall have a Pꝛohibition: And, it he 
brings an Appeal, The Defendant in the Appeal ſhall not have a 
1204) po And this was the Pꝛuncipal Caſe here, and Ruled 
acco2vingiy. 


Wykes verſus Tyllerd, 


Eplevin. The Defendant made Conuſance, as Bayliff to one 
Ryſden, foꝛ Rent reſerved upon a Bargain, and Sale of Land 
by Indenture Enrolled, The Plainti thereupon Demurred, 
Glaovile pꝛayed Judgement fo2 the Avowant: Foꝛ he ſaid, he knew 
not any caufe of Demurrer , unleſs it were, whether there might 
be a Reſervation upon a Bargain, and Sale, which is a common 


Caſc, and held, That there may: Walmſley ; But J will mam⸗ 


tainit by reaſon :. Foꝛ nothing paſſed by the Jndenture, but the 
uſe ; How may then a Rent be reſerved thereupon ? Anderſon , It 
is clear, That at the Common Law ſuch a Reſervation had been 
void : But now the N ſhall have the Rent by the Sa⸗ 
ving in the Statute of Uſes, Where any are Seiſed; To the intent, 
that any may have a Remove. And ſo it was holden in Danbies Caſe, 
And J have ſeen a Judgement in the very point, That the Reſer- 
vation was good, And ſo all the Court agreed in this Caſe. 
Uherefaze, without further Argument at the Barr, 02 Bench, Jt 
was Adjudged fo2 the Avowant, | 


Stratfield verſus Dover. Trin. 39 Eliz; rot. 1914. 


Reſpaſs. Upon Demurrer the Caſe was, Tenant in Tail of 

. Gift from the Queen is diſſeiſed. The Diſletſo2 Levies a 
ine with ]P2oclamations,y five years paſs;The Tenant in Catl 
ies: Thether the Jfſue ſhall be bound, o2 not? was the Que- 
ſtion. Anderſon held, That the Iſſue ſhould be bound: Fo2 he is 
not helped by the Statute of 34 H. 8. Although it hath been con- 
celved, That, where a Fine is Levied by a Tenant in Tail, his 


Iſſue may be alded by this Statute , which the other Juſtices, 


agreed unto, Walmſley, This Caſe is to be well adviſed upon: 
F02 he conceived, it was to be remedied by the equity of the Sta- 
tute : It would otherwiſe be a common Miſchief, That Donee in 
Tail of the King would ſuffer a Diſſeiſin , and the Diſſeiſoz 
ſhduld Levie a Fine, and thereby barr the Jule. CUberefoze, &c- 


Paſch. 40. Placito 20. | 
- G 1 * 1 2 Rede 


(38) 


( 39) 


(40) 
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Rede verſus Burley, Ante, Hill, 39. Placito 25. C. B. 


(41) RE levin. A Clothier put certain TUool to a Spinner to 
pin, and afterwards comes with an Pozſe to bzing back 
the Barn : And, becauſe there were not any Beam,o2 A eights in 
the Spinners Houſe to weigh it, the Clothier, and Spinner, by 
the leave of one of the Neighbo2s,who had a Beam, and TUeights 
in his Houſe, bzought his Hole thither, and entred therein ta 
weigh the ſaid Barn, and, whilſt they were there, the Loꝛd of the 
Houſe Diſtrained that Hozſe, and Barn fo2 his Services, And, 
whether the taking hereof by diſtrels be lawful , o2 not ? was the 
Queſtion upon Demurrer. Anderſon, Beamond, and Owen held, 
That they be not diſtrainable : Foz the Trade of a Clothier is 
pro bono publico , who ought to be allowed all neceſſary means, 
and without doubt Cloth put to a Never to be woven, noꝛ Barn 
in an Houſe to be Spun, be not Diſtrainable (Quod Walmſley agreed) 
And weighing is as neceſſary, as the foꝛmer. TUlhetetoze the 
Barn bzought thither fo2 that purpoſe , and the Hozſe, whic 
b20ught tt, are pꝛiviledged, and are not diſtratnable. And al- 
though (as it hath been ſaid) Ik the weighing had been in a pub- 
lick Houſe fo2 that purpoſe, They had not been there Diſtraina- 
ble, Foꝛ it is à place n f02 thoſe purpoſes, as a Fer- 
ri02 , 02 Tapiozs Shop; But being now bꝛought to a pꝛivate 
Houle fo2 that purpoſe, It is not ſo: Þe ſaid, That the cauſe of the 
b2inging Pꝛiviledgeth them; as an Hozſe ich carrieth Con 
to a Market, and is ſet up foꝛ a time in a private Pouſe, is not di⸗ 
ſtrainable, as Beamond ſatd ; Becauſe his purpoſe of bzinging the 
Ho2ſe was pro bono publico. Own alſo held, That they were not 
Diſtratnable foꝛ another reaſon; Foz that they always were in the 
Poſſeſston of him, who bzought them; As it is of an Þozle, 
whereupon one rides. herefoze, &c. Walmſley e contra; Be⸗ 
cauſe it is not averred, That it was a common Beam, 02 Place 
m0 pavate Houle 5) urn: ede {wa 
J + journatur: An erwar 

Adjudged, That the diſtreſs was not lawful. 


— 
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Hobs verſus Tedcaſtle. Hill. 38 Eliz, rot. 876. 


7@ Udita Querela, The Caſe upon Demurrer was (1) 
S (\uch ; Tedcaſter ſued a Bill of Debt againſt Hol- 
BY loway in this Court, who put in Bail Hobs 
T2 ( the — and another, which is Entred 
in this maner,**That they acknowledged, that, 
= << if the Defendant was condemned in that 
A cc Sute, that he ſhould pay the Condemnation, 
8 c 902 render his Body to Pꝛiſan: Other wiſe, 
ce they would pay the Condemnation fo2 him. Afterwards Hol- 
loway the Defendant was condemned, and died befo2e the Con- 
demnation ſatisfied , 02 his Body rend2ed, 8c. 7Uhereupon a 
Scire fac. Was Awarded againſt the Bail, and, after two Nihils re- 
turned, Execution was Awarded , and the Plaintiff taken in 
Execution: TUhereupon he bzought this Audita. Querela, ſurmt- 
ſing the Death of the ſaid Holloway the Defendant : And the 
Courtdemanded of Kemp their courſe in this Caſe of we time 
of Awarding Execution againſt the Bail, who ſaid, That al- 
ways after Judgement they Awarded a Capias againſt the Defen- 
dant, and, upon a Non eſt inventus returned, They Awarded a 
Scire fac, Againſt the Bail. But there was not any Capias Awarded - 
here againſt the Defendant, And all the Court held it to be very . 
reaſonable, not to ſue Execution againſt the Bail, until there 
was default in the Pꝛincipal. And the Reconulſance of the Bail, 
That the Pꝛincipal ſhould render himlelf, &. is to be intended 
upon Pꝛoceſs Awarded againſt him, &c- And here there was not 
any ꝛoceſs Awarded againſt him in his Life-time , and therefo2e 
81 ou is Diſcharged, And do it was Adjudged fo2 the . 


ainti 


Mg 
Charter verſus Peeter. 


leri facias us Awarded upon a Judgement given in this Court, (2) 
by fo2ce 1 the Sheriff took the Defendants Soods in 
Execution; And, befoze Sale, the Recozd was removed by a 
= of Error into the Erchequer-Chamber, and a Superſedeas 
ded, And the Sheriff returned upon the Fieri fac. a Seiſure 
a the Goods, and that they remained in his {ds pro defectu 
mptorum: And he allo returned, That a Superſedeas was Award: 


1 
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ed, &c. And hereupon it was pꝛaied fo2 the Defendant, That he 
might have Reſtitution of hs Goods, But all the Court held, 
though this Recozd be removed, and, notwithſtanding the $u- 
perſedeas · Amar ded, in regard it came not unto the Sheriff, until 
he had begun to make Execution, as — by. his return; That 
a Venditioni exponas ſhall be AwarDed to perfect it: And, although 
the 1lea-roll be removed, yet it ſhall be Awarded upon the return 
of the Fieri fac. which remains filed in the Office. And (o it was 
likewtſc done in the Caſe betwixt Str Miles Corber , and Rookwood, 
Trin. 39 Eliz. rot. 406. in this Court; Although the Reco2d was 
there removed by a Mrit of Erroz, Vide primo Mariæ, Dyer 99. 


Raſtal verſ# Turner, Trin 39 Eliz. rot, 413, 


Fr firmx : {pon a Special Uerdict the Caſe was: Jane 
Cundy Tenant fo2 Life, Reverſion in Fee of a Copy-hold to 
William Cundy, her Son: The Tenant fo2 Lite ſells it in Fee, 
And fo? aſſurance it was deviſed, That fhe ſhould make 7Ualſt to 
commit a Fozfeiture , and that the Lo2d (ſhould Enter fo2 the 
Foxfelture, and ſhould grant it to the Uendee in Fee, She com- 
mitted TWaſt in burning an Outhouſe , which was p2eſented, 
and the Loꝛd Seiſed it fo2 the TUaſt , And granted it to the Uen- 
Dee upon condition, That he ſhould rebuild the Houle, and that 
he ſhould pap ſuch a Sum to the Uendoz, The Tenant fo? Life 
died, The Heir in Reverſion (being admitted) Entred upon the 


Qendee; And, whether his Enterp were Congeable? was the 
Queſtion. Gawdy held, That it was; Foz the colluſion betwixt 
the Tenant foz Life, and the Uendee, to take away the Jnhert- 
tance is apparant, Unco which Fraud the Lo2d was conſenting, 


as is manifeſt by his Demiſe by Copy to the Uendee , upon the 
condition ſupra, &c. Therefo2e he ſhall not have Advantage of 
this Fozkeiture, eſpectally againſt him in Reverſion , being a 
Stranger. And he conceived, That no Foꝛfeiture of a Te- 
nant fo; Life ſhall.by Law pꝛejudice him in Reverſion, 02 Re- 
mainder ; As, where Tenant fo2 Like of an Office commits a 
Foxfelture, it ſhall not pꝛejudice him in Reverſion , as 39H- 6. is, 
So here, although it were a Fozfeiture during her time, whereof 
the L02d might have taken Advantage, pet it ſhall not pꝛeju⸗ 
dice, 02 bind another, TUherefoze, the other Juſtices being ab- 
ſent in Parliament, becauſe he conceived it to be a clear Caſe, He 
commanded Judgement to be Entred accoꝛdinglp. a 


Paramore verſus Pain, Mich. 39, & 4 Eliz. rot. 547. 


Ebt for 40.1. The Defendant Pleads, That the JIlatntiff 
was indebted unto him in 40.1. and he therefo2e ſued a 
JIleint in London, and there this Debt in Demand was attached 
in his Hands, And he pleaded the fozetgn Attachment in certain, 
and the Judgement thereupon, &c The Plaintiff replies, That 
he was not indebted to the Defendant in 40. 1. no2 in any other 
Sum. And it was thereupon Demurred by Tanfield, Foz the 
Debt is not now Traverſable, becauſe it is recovered in London; 
Et non diſrationatur within the pear, and day, as it might be by the 
Cuſtom. BuggCoke moved, That the Replication was good: 
F02, whether he were indebted, oz not, is very well * ; 
' | BEI 


— 
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02, if he were not endebted, they in London could not attach the 
Plant Debt by a Fozeign Attachment fo2 nothing. — ye 
was the Opinion of the whole Court. And Fenner ſaid,That in the 
Common Bench, 22, & 23 Eli. It was ſo Ruled in one Brays Caſe. 
Therefoze It was here Adjudged fo? the Platntiff, 


Pigot verſus Hearn, Mich. 39, & 40 Eliz, rot. 299, 


" A Crion of Trover of certain Com, The Matter in Law, where⸗ 

upon the Demurrer was grounded, was, . Lo2D of the 
Mann? of Pr. within the Parich ok Ovingham in the County of 
Northumberland pꝛeſctibed, That he, and all his Anceſto2s, and all 
thoſe, whoſe, &c. had uſed from time, whereof, &c. to pay to the 
Parton of O. (the now Plaintiff / and all his Þ2eveceſſo2s 6.1. fox 
all maner of Tithes growing within the ſatd Pariſh. And that, by 
reaſon thereof, Oe, and all they, whole, Sec. Lo20s of the ſaid Pan⸗ 
no2 had uſed from time, whereof, &c. to have Decimam Garbam, ſi ve 
Decimum cumulum Garbarum, ſeu granorum of all his Tenants within 
the laid Yanno2. And, whether theſe were good Pꝛeſcriptions, 
0 not? was the Queſtton, Popham, Gawdy, and Fenner held, That 
they were good, and as to the firſt they conceived, That a Modus 
Decimandi by the Loꝛd fo2 himſelf,and all the Tenants of his Man⸗ 
noꝛ, to Bar the ]Parſon from demanding Tithes in specie, is good: 
Fo? it might have a lawful beginning, viz. That, befoze it was a 
Mannoꝛ, all the Lands were im the Lo2ds hands, and 6. 1. was 
patd fo2 the Tithes thereof. Then,when he 22 7 Parcel there: 
of to others, it ſhall be diſcharged, as it was in the Loꝛds Hand; 
As inthe Caſe of Docto2 Cotton, Mich. 39, & 40. Placito 19. And ag 
to the ſecond Pꝛelcription, That it was good to have the tenth 
Shock, &c. F02 he hath it as a Pꝛofit apprender, as Parcel, 02 a 
thing appurtenant to his mn. not as Tithes, oꝛ a Lay- 
man cannot have Tithes by Pꝛeſcription, becauſe he is not capa- 
ble of them, in _ they be Spiritual. But he may have the 
tenth Shock, as a Tempozal Pꝛofit apprender;AS 44 Ed. 3. 5. and it 
well may be Parcel of a Mannoꝛ: Otherwiſe of Tithes, which can⸗ 
not be ſaid to be JParcel, 02 appendant to a Mannoꝛ; AS it was Ad- 
judged in Winchc. Cale, 34 El. and ſo is the Book ot᷑ 10 Ed. 3. 5. And 
therefo2e, it the Loꝛd had pꝛeſcribed to have had Decimas garbarum, 
it = been ill: But, when he p2eſcribes to have decimam garbam,&c. 
it is otherwiſe ; Fo2 ſo there is a difference betwirt the pleading 
fo2 Tithes, which are Spiritual, and ofa Tenth, which is Tem- 
pozal. They alſo agreed, That, if the Queen was Lady of a 
MWBanno2, She might preſcribe to have Tithes: Fo2 She is ca⸗ 
pable of them, although they be Spiritual; As 22 Af. 75. Fo 
She is mixta perſona, & Capax Spiritualis Iuriſdictionis; As 23 Ed. 3. A 
de Roy, herefoze, abſence Clinch, They Adjudged it fo2 the De⸗ 
fendant, 2 Co. 45. 


Matures verſus V Veſtwood, 


Ovenant : Upon Demurrer, The Caſe was; A. Leſſee fo2 
twenty 1 — grants it by Indenture to W. fo2 ten years, 
wherein he Covenants at the end of the Term to leave it ſuti⸗ 
ently repaired, And the Poſſeſsion to the Leſſo2 „is Executoꝛs, 
0? Afligus. Afterwards & aligned the Reverſtoh ta the 1x 


(5) 


(6) 


Soo Term. Mich. Triceſimo nono, & Quadrageſimo 


tiff: and, becauſe the Detendant, at the end of the ten years, did 
not deliver up unto him the Tenement — — repaired, he 
bꝛought this Action. And it was firſt moved, TUhether this Action 
lay by the Statute of 32 H. 8. fo2 an Aſſignee of a Reverſion fo2 
years? and therein the whole Court held, Chat it did. Secondly, 
This Covenant is Collateral, viz. fo2 the delivering of a Pot: 
ſeſsion: and it was not bꝛoken, until atter the Term determi⸗ 
ned, and therefo2e the Aſſignee cannot have any advantage there- 
of; Foz he was not Farme2, when it was bꝛoken, but onely Te: 
nant at ſufferance: and of that Opinion was Fenner; But all the 
other thee Juſtices e contra. Fo there cannot be a moꝛe apt Co⸗ 
venant to run with the Land, then to leave it ſufficiently repair: 
ed; And that is bꝛoken inſtantly with the determination of the 
Eſtate, TUlherefoze they reſolved fo2 the Plaintiff, But then 
an Exception was taken to the Declaration, viz. That he did not 
aver, That he had the Reverſion at the time of the Grant: But 
it is alledged, That A. Lett to the Defendant foꝛ years , and af- 
terwards granted the Reverſion to the Plaintiff, to which Grant 
the Defendant atturned; And it was holden to be an apparent 
Fault, Vide7 H. 7.3. TUherefoze, fo2 this cauſe, Jt was Adjudg- 
ed fo2 the Defendant, Vide poſtea, Trin. 42. Flac. 2. 


Bennet verſus The Biſhop of Norwich, 


Fx of a Judgement in a Quare Impedit. The Caſe was ſuch ; 
The next Avotdance of a Church was granted to A. and B. 
Afterwards A. releaſed to B. the BA and after that the 


Church became votd : And, TU hether B. ſhould Pꝛeſent onely, 02 
have fo2 the diſturbance the Quare Impedit in his own Name onely ? 
was the Queſtion. And it was held by all the Court, That he 
ſhould; Foz the next Avoidance is a thing in Intereſt, and is 
grantable to a Stranger, wherefoze it might be releaſed the one 
to the other: But, if the Church was void at the time of the Re- 
leaſe made, It were otherwiſe; Fo2 then it is a thing in Action, 
which — be conveyed over. TUherefoze the Judgement was 


Bowyer verſus Garland. 


2 againſt an Adminiſtratoꝛ upon an Arbitrament made be- 
twirt the Plaintiff, and the Inteſtate, in TUriting. And the 
Defendant Demurred thereupon ; And, without Argument, it 
was Adjudged fo2 the Defendant; Becauſe the Inteſtate might 
have Haged his Law, But otherwiſe it were, ik it had been in 
Debt upon Arrerages of Accompts befoze Auditozs, 


Acton verſus Barham, 


| Px of a Judgement in Sandwich. The Erro2 aſſigned; Be- 
| cauſe that in Treſpaſs of taking his Ox in D. the Iſſue was, 
Whether the place, where, &c. was holden of him, as of his 
Manno? of S. by Heriot, &c. And the Ven. fac. was Awarded de Vici- 
neto de D. and S. whereas it ought to have bien from S onely;and,f02 
this cauſe, it was held to be Erro2 : Although it were alledged, 
That the Awarding the Ven. fac. from the Viſn of D. was but Sur⸗ 
pluſage , and not Erro2, where the vill, whence the Iſtue out 
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leth, is alſo named. But it was thereto anſwered, That this 
ſhall not help it: Foꝛ it is not Awarded accoꝛding to Law. And 
it may be there be many moꝛe returned from b then from s which 
the Law will not allow of. Tlherefoze it was held to be Errone- 
ous : But Judgement was not then given, Sed Adjournatur, Mich. 


40, & 41. Placito 10. 
Wilſons Caſe. 


WIe. was Endicted of Fozgery, upon the Statute of 
5 Eliz. befoze A. and B. Juſticiariis ad pacem, nec non ad diverſas 
Felonias, &c. audiendum & Terminandum, aſſignatis. Et per Gawdy, 
Fenner, & Clinch, Tt was held, That they had not any power ta 
take this Endictment. Foz the Statute, which appoints, That 
the offences ſhall be enquired befoze Juſtices of Aſſiſe, 02 Juſtices of 
Oyer and Jerminer, intend Thoſe,who have general Commilſstons, 
and not thoſe, who have but a Special Commiſston onely, as the 
Juſtices of JIcace, But Popham doubted thereof, 


Armiger verſus Holland, 


Pon Demurrer. The Caſe was ſuch _ Parſon of North- 

creak, in the County of Norff. ( Jt being a Beiiefice above the 
value of 8. |. per annum) takes a ſecond tenefice, and was there- 
to Admitted, Inſtituted, and Jnducted. Afterwards he was 
Elected Biſhap of Carliſle, and befo2e his Creation, and Jnſtalla- 
tion, The Queen by her Letters Patents reciting, That he was 
Parſon of North-creak, granted unto him, That he might hold it 
in Commendam, Non obitante, &c. Afterward he was Sacred, and 
Jiiſtalled, And Then Holland was Peſented, Admitted, Inſtitu⸗ 
ted, and{/nducted to the Church of North-creak. Afterward the 
Viſhop of Carl:ile Lett the (aid JIarſonage to Armiger the ]Ilain- 
tiff, And, CUHich of them had the right, was the Queftton ? 
herein thꝛee points were made. Firſt, Uhether, by the Ozder 
of the Coinmon Law, The firſt Benefice be votd without De- 
pꝛivation by the taking of a ſecond Benefice? Secondly, TUhe: 
ther the Statute 2: H. 8. be a general Law, whereof the Court 
ought to take Conuſance, although Jt be not ]Ileaded? Thirdly; 
Admiting Jt were not vold by taking the ſecond Benefice ; l he⸗ 
ther Jt were not votd by his being Created a Biſhop, viz. TUhe- 
ther the Diſpenſation granted by the Queen to hold in Commen- 
dam be good, 02 not, by reaſon of the Statute 25 H. 8. which gives 
Authozity to the Arch Bichop of Cancerb. to grant it? As to the 
firſt point, All the Juſtices reſolved, That, by the Acceptance, and 
Induction into the ſecond Beneficce,the firſt was void by the D2- 
der of the Common Law, without any Sentence of Depztvatt- 
on, and fo? that purpoſe, vide 5 Ed. 3.9. 9 Ed.3.26. 10 Ed.3.1.24Ee.3-30. 


11 H.4.37. 14 H.7.28. 12 H 8.6.14 H.8.17.As to the ſecond, They held, 


That the Statute of 21H. 8. is a general Law, and therefo2e 
needed not to be Pleaded, no2 any Part thereof. And thercto2e 
by the taking ofa ſecond Benefice, and by the Jnduction to tt , 
the firſt is clearly void; and co it appears to the Court without 
leading the Statute, Vid. y. 27. As to the kid ac Bin agreed. 
That the Qu. by her Bꝛerogative, wit out the Arch Biſhop, may 
grant to a Biſhop, to hold a Church in Commendam, Not with⸗ 
ſtanding the Statute of 25. H. 8. But fo2 the firſt two points, 


They award tation. 4 Co. 73 
ed a Conſu 500 1 0.75 3 
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(15) 


Charter verſus Peter. 


| was bꝛought in the Exchequer⸗Chamber of a Judgement 

inthe Queens Bench fo2 thele TU92Ds, Thou art an enemy to 

the State. The Erro2 Alsigned, That the wozds were not 

Actionable. And adjudged that they were: Foz the woꝛds cannot 

= any good Conſtruction; But are very Slanderous, There: 
ze the Judgement was affirmed, 


Keen vcrſas Cope, Hill, 39 Eliz. rot. 941. 


L lectione Firmz. A Special Cerdict was found, That Tho. Jen- 

nings was Tenant in Tail, Remainder to John Jennings : Tho. 
Jennings, the firſt Tenant in Tail, made a Leaſe tothe Defendant, 
and two others, fo2 their Lives accozding to the Statute of 32 
H. 8. with Marrantie, and died without Iſſue; And, That John 
Jenri gs in the Remainder was his Bꝛother, and Heir, who enter⸗ 
ed, and Lett to the Plaintiff fo2 years, upon whom the De- 
fendant entered, and ejected him. Er fi, &. The Sole Queſtion 
was, Whether this TUarrantie ſhall Barr him in Remainder 
to enter, oꝛ not: Foꝛ the Leaſe not being a diſcontinuance ( be: 
ing warranted by the Statute ) determined by his dying without 
Tſtue, And Jt cannot binde him in Remainder : Foz he cannot 
have the Rent Reſerved ;. And then the Eſtate is determined, 
and the Warranty with the Eſtate, and Jt ſhall not Barr him in 
Remainder, Theretoze Jt was adjudged fo2 the J laintiff. 
Note. The Leſſoz did not warrant it fo2 him, and his Heirs; 
But pro Redditu prædicto he watrants it aFaiuſt him, and his 
Heirs: And, fo2 this cauſe alſo, Jt was held, That It was 
a Marranty fo? his Life, and was determined by his death, 


Pigot ver ſas Gaſcoyn & Furthee, 


Ebt, AS Adminiſtrato; to Anthony Longvile, durante Minore ætate 
of W. Longvile, the Erecuto2, upon an Obligation, And a- 
vers, That W. Longvile was within the age of twenty one years. 
The Defendant pleaded an ill Barr, and It was thereupon De- 
murred. But, becauſe the Court was reſolved upon Conference 
with divers Civilians openly in Court, That the power of an Admt- 
niſtrato2, durante Minore erate, Both ceaſe at the Executoꝛs age of 
ſeventeen years; And, That Adminiſtration Committed after 
that age of the Executoꝛ, is meerly void; And, notwithſtanding 
is Averment here, The Executo might be above the age of 
ſeventeen years, and within the Age of twenty one years : It 
was theretoze Adjudged, Quod Querens nihil caperet, &c. 5 Co. 29. 


Stanley verſas Boſwel. 
F. > fo2 theſe woꝛds ſpoken of the ]Ilaintiff, being an Attoz- 


hou art a Cozening Knave, and getteſt thy living by Extortion, 
and 
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and didſt cozen one Pigeow in a Bill of Coſts, of 10. l. The Defendant 
pleaded Nor Guilty, and found againſt him, and, after Uerdict, It 
was moved, That an Action lay not fo2 theſe wo2ds, And all the 
Court agreed, That fo2 the firſt wo2zDS, Thou art a Cozening Knave, 
an Ven lies not: foꝛ they be too al, and no body: knows 
what is intended by them. And fo? the woꝛds, Thou getteſt thy living 
by Extortion, n Action lies: Foꝛ ſo hs may do, and be no Extoꝛti⸗ 
oner; As in the Cale of Stanbop, Thou getteſt chy living by ſwearing, 
and torſwearing, &c. But foꝛ the laſt woꝛds, becauſe they touched 
him in his P2oteſstion (Foz to make a falſe Bill is againſt his 
Oath ) and is a great Falſity, and abuſe to the Court, They all 
held the Action to be maintainable, and gave Rule, That Judge- 
ment ſhould be entered acco2dingly, &c. 


Mariot verſus Smith, 


lectione Firmz. Upon a Special Uerdict Jt was found, That (17) 

one L was Seiſed of the Land, and made thereof a Charter of 
Feoſtment to the Leiloz, and his Heirs, Dated the tenth of se⸗ 
prember ; and he, by another Deed, Reciting that L. had made un- 
tohim a Charter of Feoffment of that Land, Dated the Ele- 
venth of September, Rave thereby Authouty to A. to receive Livery, 
t Seiſin f02 him Secundum formam, & effectum Chartæ prædictæ; A. res 
teiwes Livery upon the Feoffment accozdingly. And Jt was 
found, That there was not any other Tarrant of Atto2ney, And, 
Whether this were a good Feoffment, 9 not ? was the Queſtt- 
on, Drew moved, That Jt was: Foz All is certain, viz. the 
Name of the Feofto2, and Feoffee, and the certainty of the Land, 
and nothing miſtaken, but the Date, which being ſufficiently cer- 
tainbefoze, Jt is not material, although it be miſtaken, As in 
2 Ed.4 fol. ultimo, anD Dy. 376. Cottons Tate. But all the Juſtices re- 
ſolved to the contrary : Fo2 the TUarrant to receive Livery is by 
the Letter of Attoꝛny, which authoꝛtzes him to receive it Secundum 
formam Chartæ Dated the Eleventh of September, whereas there is 
not any ſuch; And So he had not any TUarrant to receive it: 
CUherefo2e the Livery made is void And the Date of the Deed 
was the [I2zinctpal Note to know it. And, ik it varies in the Date, 
There is not any ſuch Deed; As where a Statute is pleaded, 
and micrecited in the Date, as in Plow. 84. Stranges Cale, 
there is not any ſuch Statute. And It is not like to Cottons Caſe: 
F02 there, although the Houſe was miſnamed, in whoſe Tenure, 
&. yet It was certain enough befo2e, and paſted by the Charter 
of Feoffment , And the Letter of Attozney referred thereto, And 
ſu they all held, It the Tarrant had been to make Livery, It had 
been ill: But Jt was then moved, That, in regard that the Feof- 
+ himſelf made the Livery to the Attozney; It ſhall be a good 
Liveryunto him, although Jt ſhall not be to the Feoffee. But 
Anderſon, and Walmſley denped it. F02 there was not any Intent to 
Inkeoff the Attozney, but the Feoffee : TUherefoze Jt is utterly 
void, And Jt was Adjudged fo2 the Defendant, 
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Arch · Deacon verſus Jennor. 


e Caſe was; One made a Leaſe fo2 years, The Leit 
— 28 committing , have Hoa box, Hye gn 
ow- bore, 0 [ 
eure of the Lale, Cthether this were 4 Condition: 19 ns 


Mueſtion, Anderſon, The Covenant is no moze, then what 

Law appoints, and therefoze vain : And ſo all, w 15 Dub g 
quent, is vain. Quod Beamond agreed, Walmſley ; It is a Cove- 
_— the Part of the Leſſv2 ; and therefoze Jt cannot be a 
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Holland verſas four others. 


Olland bought an Appeal of Murder againſt four of Sir 

George Fearmors men by Oꝛiginal TUIrit,And,at the day 

of the Urit returned, They appeared at the Barr, and 

en he would have Oeclared againſt them being at 

Barr, as in cuſtodia Mareſchalli; and by the Rule of 

the Court he could not. Foz the appearance of the Defendants 


do not make them in cuſtodia Mareſcballi, Unleſs there be a Recoꝛd 


made, Quod committitur Mareſchallo; £2 that they finde Bapl: 


Otherwile not. TUherefo2e in regard the Plaintiff mould not 


Declare againſt them upon the TUrit, the Plaintiff was _ 
foze Demande, and called upon the Carit, and was Non-ſuited, 
and the Defendants iS Note. He would not Declare 
againſt them upon the TUrit, becauſe there was a Fault therein, 
viz. want of an Addition of one of the Defendants in the firſt 
name. And if he had declared, and the TUrit had then abated, 
Ln have been Wen n unto him. Foz Tanfield fo2 the 

endant ſatd, That a Non⸗ſuit befoze Appearance is Perem- 
pto2y, Vide 22 Ed. 3. 7. 22 Aſſ. Pl. 97. 


The Earl of Worceſter verſus Paddon, 


Reſpaſs. After ULerDict, Jt was moved in Arreſt of Judgement, 
T hat the Ven. fac: was made returnable _ Days after the 
Term, and after a Diſtringas was awarded, And the Jury taken 
thereiipon, which was ill, becauſe the firſt Ven. fac. was ill, Gawcy, 
If there were no Ven.fac. It were holpen by the Statute of Jeofayls. 
But an ill Ven. fac. upon the 15 is not holpen. Popham, The 
like Caſe was ot late in this Coutt, and Ruled to be ill. TWhere- 
tore, f02 this Cauſe, the Judgement was Arreſted, Vide 1 Eliz. Dy. 
107. 265. 


Hutchins verſus Martin. 


pon Evidence to a Jury „It was moved, where Leſſee foz 

years accepts of a ſecond Leaſe to begin at Mich. following; 

hether Jt be not an immediate Surrender of the firſt Leaſe? 

the Court held, That Jt was, and that the Leſſoꝛ mighten- 

ter in the Interim, and take ous. And Coke, Atto: . 

ral;ſaid, That It was lately to adjudged in the Common ench. 
1 
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Childs Caſe. 


(= was Endicted upon the Statute of 5 Ed. 6. fo; ſtriking in 
a Church -· vard; George Croke took Exceptions thereto, Be⸗ 
cauſe It was apud generalem Seflionem pacis rent. apud Blandford, and, 
It is not ſaid in Comitatu prædicto. And, although the County was 
in the Margin,and ſo by Intendment it might refer thereto; pet, 
becauſe Endictments ſhall not be taken by Intendment, He wag 
fo2 this Cauſe diſcharged, 11 H. 7. 10. 


Darrel verſus Middleton, 


E Firmæ of a Leaſe made the twentleth of Auguſt, from 
Mich. then laſt paſt Ante Datum bujus Indenturz, and he neither 
ſhews the Indenture, no2 the Date thereof. After Uerdict, T his 
matter was alledged in Arreſt of Judgement: That, there did 
not any Certainty appear by the Declaration, when the Leaſe 
ſhould Commence, Foꝛ there is not any Date of the Indenture 
expꝛeſſed. Ulherefoze, &c. But all the Court held it to be well e- 
nough. Foꝛ when he Declares ofa Leaſe made of the twentieth 
of Auguſt, fo2 twenty years, from Mich. then laſt paſt: It he had 
ſfayed there, It had been clearly good, Then the Addition ance 
Datum Iodenturz ſhall be void, and the beginning of the Leaſe ap- 
pears — enough. TUherefoze Jt was adjudged fo2 the 
Jaintif, 


Collins verſus Harding. Paſch. 39 Eliz. rot, 333. 


T* upon a Leaſe fo2 years; And Declares, That one ber- 
grew being Seiſed in Fee of two Acres; the one Free-hold, 
the other Copy hold Land, and having the L02ds Licence to 
make a Leaſe of the Copy-hold Land by Indenture, Lett the two 
Acres by Indenture to J. S. fo2 twenty one years, rendering 20. s. 
Rent, and afterwards 18 Mai: 32 Eliz. granted the Reverſion of the 
Free-hol[d-7,and to the Plaintiff in Fee, To whom the Leſſee at- 
tourned: And upon the ſame day Surrendered the Reverſion of 
the Copy hald-Land into the hands of two of the Tenants of the 
Manno, to the uſe of the Plaintiff in Fee, and at the next Court 
this Surrender was p2eſented, and the Plaintiff admitted ac- 
coꝛdingly. And afterward the firſt of Augult 33 Eliz. Jo. St. the Leſ- 
ſee granted all his eſtate to the Defendant. And fo2 the Rent of 
thee years Arrear at Mich. 37 Elz. the Plaintiff bought this 
Action. The Defendant pleads a Releaſe from p Plaintiff made 
to J. S. the firit Leſſee upon the fourteenth of Novemb 33 Eliz (which 
was after the Aſsignment ) of all Actions, and Demands, until 
the Date of the Deed, which J. S. (as the Defendant alledgeth ) 
died poſſeſſed, and made him his Executoz; Intending thereby, 
That by this Releaſe made to J. S. being the Pꝛincipal Party, 
e Action of Debt was gone fo2 ever, And Jt was thereupon 
emurred. And Jt was agreed by all the Court, That the Bar 
was ill: And, That there was no cauſe to Barr this Action: 
The Releaſe being ofall Demands, until the Date of the Deed, 
And this Rent was not Arrear till afterwards, Jt was then mo- 
ved, That the Declaration was not ſufficient to ne 31s 
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Action, F092, when he divided his Beverſion, ( viz. by granting 
the Reverſion of the Free-hold, which gen immediately paſſed by 
the Attournment, whereas the Copy hold paſſed not until the 
Surrender p2eſented, and the admittance in Court) The Rent 
was thereby utterly Ertinc>, Oꝛ, at leaſtwiſe, the ]Plaintiffought 
to have had ſeveral Actions, becauſe he now hath the Reverſton 
by ſeveral Conveyances, And of that Opimon was Gawdy. And 
Popham ſatD, That he was of the ſame Opinion, if this Rent 
ſhould be ſatd to be Jſſuing out of both Acres. But he held, 
That this Rent ſhall be Jſuing onely out of the Free-Land; Be- 
cauſe that is the moſt woꝛthy, e whereof the Common Law takes 
Conuſance. As if Rent be granted out of Land Guildable, and out 

Land in ancient Demeſn.The Action ſhall be bꝛought fo2 it at the 
Common Law, And if a Leaſe be made of Land, and Goods, 
rendering Kent, It is Jfſuing onely out of the Land. But we 
will well adviſe thereof, And the other Juſtices ſpake not thereto, 
Sed adjournatur. Poſt, Mich. 41. Pl. 15. 


Wade verſas Buſſard. 


Ction of the Caſe fo theſc C oꝛds, Thou haſt Forged an Obligati- 

on, and Iwill prove it. The Defendant Juſtiſies, becauſe he had 
Foꝛged ſuch an Obligation inthe name of Wendy, The Tiſſue de 
ſon Tort Demeſn, &c. and found foꝛ the Plaintiff ; and now moved, 
That an Action lay not fo2 theſe CTloꝛds. Foꝛ he doth not chew, 
That this Obligation was Sealed, and Deltvered. But the 
Court held it to be well enough, fo2 it cannot be otherwiſe intend- 
ed, fo2,without thoſe Circumſtances, It is not an Obligation, but 
a (Uriting only. But They held, That fo2 ſaying, Thou haſt made 
a falſe Bond, an Action lieth not: Fo2 that may be upon falſe In⸗ 
ſtructions. Secondly, It was alledged, That this Iſſue was not 
good: Foz there being a Special Foꝛzgerp alledged, It ought to 
be ſpecially T raverſed. But the Court held the Jſue to be well 
enough. And, if it were not good, It is aided by the Statute 32 H. 
8. Chereco2e It was adjudged fo? the I laintiff. 


Leigh verſas Wood. Mich. 39, & 40 Eliz. rot. 374. 


Rohibition to ſtay a Sult fo2 Tithes, wherein he Surmiſcth: 

That he ſet foꝛth his Tithes, And afterwards, fo2 ſome rea- 
ſonable Cauſes (not ſhewing what in certain he had deteined 
part of them. And that the Parſon had Sued him fo2 them in 
Court Chꝛiſtian: And it was thereupon Demurred, And Fenner, 
and Clinch, held it to be good Cauſe fo2 a 1Nohibition, Fo2, by 
letting out of the Tithes, They are become Lay-Chatteis, Foz 
which he may have his remedy at the Common Law by Treſpaſs, 
02 Detinue, and therefoze There is not any Cauſe of Sute in 
the Court-Ch2iſttan, Gawdy, and Fopham e contra. #92 againſt the 
{Party himſelf, who ſet foꝛth his Tithes,a Sute 1s well maintain⸗ 
able in the Spiritual Court, ik he deteins them, although the Par 
ſon (it he would) might have his remedy at the Common Law. 
But, i a Stranger takes them after they be ſet foꝛth, his reme- 
dy is onely at the Common Law. And the Statute of 32 H. 8. 
pꝛoves it, Fo2 the woꝛds thereof be, If any do not ſer out, or do de- 
tein, or wit - hold his Tiches ( Which is to be intended after they XY — 


SS 


(8) 
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out) He ſhall be Sued in the Court - Chriſtian, &c. Fo otherwiſe Mir. 
chief would enſue to the 1 in that he would ſecretly ſet his 
Tithes fo2th, So as the Parſon ſhould not know thereof, and 


would afterwards carry thein away, Et adjournatur. 


Beadle verſus Sherman. 
Paſch. 39 Eliz; rot. 699. vel Hill. 40 Eliz. rot. 699. 


Df upon the Statute 2 Ed. 6. fo2 not ſetting fo2th of Tithes, 
wherein he Declares, That he was Parſon of Lytlington, in 
the County of Cambridge, and that the Detendant being a Bariſhi⸗ 
oner there, and having Cozn there growing, &c. The Tithes 
whereot amounting to the value of 50.1.Þe had not ſet them fo2th: 
Wherefoze he Demanded the treble value, viz. 150. J. After Qer- 
dict fo2 the [Plaintiff, upon a Nihil deber pleaded, Jt was moved 
in Arreſt of Judgement, That the Suit fo2 this Treble Ualue 
ought not to be b2ought at the Common Law, but in the Spiri- 
tual Court, as it ought to be fo2 the Tithes befoze they be ſet 
foꝛth. But Tanfield fo the Plaintiff moved, C hat It might be well 
bꝛought at the Common Law. And fo Jt was Ruled in the Ex⸗ 
chequer, upon great Advice, in the time of Manwood, betwirt one 
Wood and Halton. F; there the Jnfo2zmation was b2ought by the 
Queen onely upon this Statute, and the Treble Ualue was de- 
manded, and adjudged, That it lay not: Fo2 the Statute gives 
it to the Par grieved, and not to the Queen. And then Jt was 
bꝛought by Wood, being the JIarty Frieved, and he had Judge⸗ 
ment to Recover. And a Pꝛeſident in this Court Hill. 34 Eliz. rot. 
682. betwirt Wentworth and Criſp was cited, where ſuch an Action 
was bꝛought, and the Plaintiff had Judgement to Recover. And 
all the Juſtices were of the ſame Opinion in this Caſe : But, be- 
cauſe Jt was anew Caſe, They would adviſe until nert Term. 
Another exception was taken;becauſe It appears, That the]Ilain- 
tiff had this! — in right of his TUife fo2 years, and ſo 
ought to have joyned his TUite with him in this Action, Sed non al- 


locatur. Reſiduum poltea, Trin. 40. Placito 1. 


Cowper verſas Langworth. Hill. 40 Eliz. rot. 479. 


DE: upon 2 Reconuſance acknowledged in Chancery, The De⸗ 
fendant pleaded, That the Plaintiff had Sued a Scire tac. 
thereupon it in Chancery, and had Judgement there, and had Su⸗ 
ed an Elegit and demanded Judgement, f, &c and It was thereupon 
Demurred, The Queſtion was, TUhether after this Exccution 
awarded by the Elegir, The Plaintiff might wave it, and have a 
new Action of Debt? And alt the Juſtices held that he might; And, 
That the Judgement in the Scirefac. upon the Reconuſance being 
in fo2ce, yet ye might have a new Action of Debt, So, if one Re- 
covers in Debt upon an Obligation, pet, That remaining in fo2ce, 
he may have a nem Action. 02 Popbam ſaid, The Difference 18, 
where one Recovers in Tre pa $,02 other Action, wherein he Re- 
covers nothing certain, but Dammages onely ; if he hath Judge- 
ment in (uch an Action, there, when that Judgment is in fo2ce, he 
cannot have a new Action: But where the thing, which 1s 
demanded, is certain, as Debt, cc. It is otherwiſe. (Uheretoze It 
was adjudged fo2 the Plaintitf. 


George 
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George Skarning verſus Elias Shartwell. 


Ebt. The Judgement was , Quod 1 Georgius capiatur; 
whereas it ſhould have been prædictus Eliu. And this was 
Aſsigned fo2 Error. And it was pꝛayed, that it might be 
amended : fo2 it is but the Default of the Clerk, And by 
Fenner, and Clinch (cxteris Juſticiariis abſentibus) Jt was held, That 
it was notamendable ; becauſe it is part of the Judgement, and 


the Act of the Court. 
Shaw verſus Tompſon, 


Ction upon the Caſe f02 theſe TUo2DS; Thou art a forſworn 

Knave, and I will prove thee to de forſworn in the Spiritual Court. 
After Uerdict fo2 the ]latntiff , it was moved » That an Action 
lay not fo2 theſe TU02DsS , no more then fo2 ſaying, Thou wert for- 
ſworn in White-Church-Court, which A oꝛds have en here Reſolvey 
not to be Actionable. But all the Court held, That the Action 
well lay: Foz the Eccleſiaſtical Court fs a Judicial Court, and well 
known. Ulherefoze Jt was Adjudged fo2 the Plaintitf. 


Corbet verſus Hill, 


Ction fo2 theſe TUo02Ds ; The Plaintiff was Perjured in his Anſwer 

in the Star-Chamber, innuendo a Bill there exhibited by the 

_ againſt the Defendant. After Uerdict, it was moved, 

e 
C 

(wo2n th hereto. But all the Court held, Tha 


matntainable fo2 the firſt Mods, And they 415 
the Innuendo, which being repugnant is void = not to — — re- 


- fy Tüberetoze Jt was juDged fo2 the Plaintiff, 


Anonymus, 


* — fo2 theſe Mods; The Plaintiff hath forſworn himſelf, 
innuendo bet02e the Juſtices of Aſſiſe of, &c. And the whole 


Court held, That the Wozds were not "Actionable; F892 
precedent TUo2ds be not ſufficient of themſelves : Ind the 
innuendo ſhall never help it. TAherefoze Jt was Adjudged f02 


the Defendant, 


Auſtyn werſus Lucas, 


T was eld by all the Juſtices, That fo Bꝛoom Furrs, o 
| 5 * e Parichioners hol there 


(1) 


(12) 


(13) 


(14) 


(15) 
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Hunt verſas King. Paſch, 39 Eliz, rot. 361, 


(16) E of a Judgement in Formedon in the Common Bench. 


The Caſe; That W. King the Gzandfather, Tenant in Tail, 
Jnfeoffed Rich. King, the Father, in Fee, and afterwards will. 
King Diſſeiſed him, and Levien a Fine with Pꝛoclamationg, 
to Hitchcock, and befo2e e Pꝛoc amations paſſed Rich. King 
entered, and, after that the ]Izoclamations paſſed , Hitchcock, the 
Conuſee , enters, and W. K. and R. K. died, John King, the Son 
of Rich. King, bꝛought the Formedon, where this Fine with a Que 
Eſtate was Jleaded in Barr, &c. The Demandant thereupon 
Pleaded this Entry by his Father , which Traverſed, and 
found fo2 the Demandaut, and Judgement given fo2 him, 
and thereupon Error bought. And the Error Alsigned in the 
matter in Law ; That this Fine ſhould Barr the Jntail : Foz, 
although it were a Fine Levied by him , who was Tenant in 
Tail, and had the Right of the Jntail in him at the time of 
the Fine Levied; And, although the Fine, as to the Polleſsion, 
was defeated by the Entry of the Father, who was diſſeiſed, 
yet, when the Pꝛoclamations run out, and are not ſtopped, 
no2 avoided, this Fine is a good Barr within the Sta⸗ 
tute of 32H.8. to binde the Right of the Jntail , which was 
in him, who Levied the Fine; And, That this is not to be 
compared to Fines at the Common Law, no2 to other Fines 
of other Perſons: Foz it ſufficeth here, That the Fine was 
Levied by one, who the Right of the Intail, oz that he 
was one, to whom Land was Jntailed , although that 
none of the Parties hath the Jntereff in the Free-hold , oz in 
the Reverſion, 02 Remainder of the Land, As it was Adjudged 
in Zouch, and Banfields Caſe, That a Fine Levied by Tenant 
in Tail, who is diſſeiſed, to a Stranger, who had nothing in 
the Land, was good to Barr the Intail. And it is not any 
Plea fo? the Iſſue in Tail, Quod præter ad finem nihil habuerunt, &c. 
Popham alfo cited the L02d Sturtons Caſe to be Adjudged in 16 Eliz. 
where Sturton being Tenant fo2 Life, Remainder in Tail to 
the Loꝛd Sturton , Remainder in FEto a Stranger, The Loꝛd 
Scurton diſſeiſed the Tenant fo2 Lite, and Leviesa Fine; The 
Tenant ko; Life enters befoze the Pꝛoclamations paſſed ; 
as he defeated the Fine, and after the Pꝛoclamations were 
paſſed , although neither the Free-hold , o2 Inheritance in fte 
were not bound by this Fine , yet it was Adjudged, That 
Jntail was bound by it: So it ſhall be in all 385 where the 
Fine is Levied by one, to whom the Land is Jntatled, o; who 
may claim as Heir in Tail, And therefoze he is to be Barred, 
as Heix in Tail, to have a Formedon, And, although it appears, 
That he had Right to have the Land , as per of t 


might well enter; And, altho he T 
Demurred upon this Entry Pleaded, and not done it 
but had taken 10 upon 7 Hh it was found againſt bim; 


pet in regard it appears, t the Demandant had no Right 
EA IE EE 
Reverſed the Tiwbement. | mg — Serjeant cited one 


Grants Caſe , to be lately Adjudged in the Common mn 


—— 
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where one Deviſcd Land to his Frech dire Remainder ia 
his Son in Tail, when he ſhould have attained to the Age of 
Twenty five Bears, De, befoze his Age of Twenty five Bears, 


Levies a Fine (when he had nothing inthe Remainder ; as it 


was agreed, That he had not; Fot the Remainder did not 


veſt in him until that Age) and aftermards died at his Age ot 


Twenty five Bears. The temeafterwards died, It was Ad: 
judged, That this Fine ſhould. Barr his Iſſue, although at 


the time of the Fine he was not Tenant in Tail; But mas a 
jcrſon, to whom the Land was Jntailed : and Therefoze the 


Fine was a Barr to his Iflues. | | 
Wade & his Wife verſus Smith. 


Nor to Reverſe a Judgement, and Outlaw againſt them 


in Debt. And, becauſe it was to Reverſe an Dutlawzy,.Tt 
was held, That they could not Alsign Error, but in Peron : 
And, becauſe the Baron could not bꝛing in his Feme, Jt was held, 
That he could not Aſsign Error, Fo? 95 cannot Alsign it with- 
out his Feme. And ſo it was Ruled by the Court. And the 
Courſe of the Court is, That it cannot be otherwiſe Alsigned. 


Termino Paſchz, Anno 40 Eliz. in Com. Banco. 
Davies Caſe, 


Ction ſur Trover of Goods, The Defendant Juſtifies , as 

Servant to the Sheriff of Middleſex, Becauſe the Plaintiff 

had ſtolen thoſe Goods, and carried them to D. within the 
County of Middleſex, at which Place the Defendant Seiſed 
them, ut bona waviata , And, without Argument, Jt was Ad- 
judged fo? the Plaintiff; Fo2 he ought to alledge a Felony com- 
mitted; and, That the Hoods were waved by the Felon; But 
it is not alledged, that the Felon waved them. TUherefoze It was 
AdJudged ut ſupra. . 


Anonymus. 


42 of Warrantia Chartæ was bzought of Two Meſſuages, 
and Twenty Acres of Land, wherein he Counts, That 
the Defendant Jnfeoffed him of the ſatd Meſſuages, and 
Twenty Acres per nomen unius Tofti, & 2 virgat. Terrx. And Ex⸗ 
ception was taken hereto ; Becauſe, That, which comes under 
the name of per Nomen, doth not warrant the Count: Foz the 
Two Peſſuages cannot pals by any woꝛd contained under the 
per nomen. Sed non allocatur : F02 it may be there was onely a 
Toft there at the time of the Purchaſe of the Two Meſſuages, 
and they might, ſince that time, Hae been builded, TUAhereto2e 
It was Adjudged fo? the Plaintiff. 


Till 2 Strat field 


— — — — 


(17) 


(18) 


(19) 


* 
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Stratfield verſus Dover, 
(20) He Caſe mo now moved aer ri ane Co nee the Plead: 


e — was 


kuh in ee; Andi Din: 25 Eli noclamation, 
and Five ars pa the uſe of 
Fr. Li. himſelt᷑, and his peirs, be PLE koꝛ years, 


&c. And fo? this Cnr it was Jnſufficient 2 Fo2 he never Tra- 
1 few, noꝛ the Seiſin in Alert in = V. no2 in 


is 7 - —1— con 
h 3 n Law? It was an ned fe 
— — Es Placito 30. ante. 
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Beadlcs verſus Sherman. Ante, Paſch, 340. Plac. 9. 


he Caſe was now moved again, to hape the 
Reſolution of the Court: And they all Re: 
ſolved, That the Action well 114 the 
> Statute, It was then moved, That tho 
BE cainevto the keen ones” and ge buch ape 
4 a D - / ron eva Opne 
22 — 2 his Feme with him in this Action; and lbs 
FI ADS ze it was Jil, Sed non allocatur: Fo92, the 
Feme being Term02, the Baron is on of them in her Right; 
And the Action is given to the Pꝛopzietoz, 02 Farmo2 „ &c. 
whereto2e the Action is well b2oughtin both their names. And 
. — fo2 the — * iT oe Wire 2 
zought upon ement. , 
ſigned in the Point of Law, And the Judgement was Aﬀirmed, 


Fox verſus VVright. 


Deren enſealed of 200. l. which was in this mane? ; 
That the Defendant , in Conſideration of a Bill of 50. 1- 
wherein the Plaintiff was bound to Will. Flud fo2 the Payment 
of 42.1. fo2 the Defendant, obligavit ſe in 200. 1. ad indempnem conſer- 
vandum the Plaintiff from all Actions by reaſon thereof, ſolven- 
dum to the Plaintiff cum requiſicus eſſet. And Alledgeth , in facto, 
That he had not. ſaved him harmleſs, pro co quod, That the talk 
Will. Flud had Sued him upon that Bill, and Recovered 90. 1. 
Dammages, and had taken him in Execution thereupon, unde 
Actio accrevit, Sc. The Defendant pleaded Non eſt factum. And 
upon the Evidence it appeared, That this Obligation was watt- 
ten in a Book, and in the ſame leaf the Defendant put his Hand 
and Seal thereto, And at the Niſi Prius in London, befoze Popham, 
* was moved , Mhether it were a good Deed, oꝛ not? Any 
held, That it was: willed the Jury to finde it ſpectally. 
But they generally found it to be Factum ſuum; Foz aid 
er ee oh pens on 
n Co , 
But Fenner doubted. et now, y the a of the Jury, 1 
out of Queſtion. Secondly, It was moved, That the Plaintiff 
could not have Advantage of this Bond; Becauſe it is not 
alledged., That he gave notice of this Sute to the Defendant. 
Sed non allocatur. But it was Adjudged oz the {Ilaintift, although 
not any Reaſon given thereof. 


Hewer 


(1: 


(2) 
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Hewer verſus Bartholmew. Trin. 39 Eliz, rot. 830. 


Ccompt, ſuppoſing that he Recefved 100.1. by the hands of 
John Coventry. The Defendant pleaded Nunques ſon receiver 
by the hands of John Coventry, to render accompt, &c. And there: 


upon they were at Iſſue. The Jury found , That Barth. pald 


that 100. 1. to Hewer the ]Ilaintiff, in Redemption of a Moꝛtgage; 
and he commanded his Servant to put it in his Cloſet : who did 
lo. And afterwards B. demanded of the Plaintiff certain Evt- 
dences, and Bonds; which he refuſed to deliver. Then the 
Defendant required, That he might have his Boney again, 
which he then had Pd. And the Plaintiff thereupon com: 
manded his Servant, John Coventry, that he ſhould fetch back 
the ſald 100. l. ad redelberandum to the fozefatd J. B. the ſaid 1 oo. 1. 
by him paid; And, that the ſaid John Coventry did fetch again 
the ſame Money, and poured it fo2th upon the Table, eidem 7. B. 
ea intentione, ut idem 7. B. ſuas centum libras predic. quas idem 7. B. to the 
ſaid ]Ilaintiff had paid, Reciperer in præ ſentia of the Plaintiff: And 
the JPlatntiffthen, and there did will the Defendant ad recipiendum 
the fo2eſatd 100. |. per ipſum Defendentem præfato Querenti, ut prafertur, 
ſolut. quas 100, l. idem Defendens ad tunc, & ibidem recepit, & aſportavit. Er 
ſi ſuper tota materia, ec. And all the Court Reſolved » That this 
—— was a good Diſcharge of the Moꝛtgage; And although 

e afterwards required it again, as his own Maney, pet it ſhall 
not avoid that, which was abſolutely patd : But the Moztgage 
remains abſolutely Diſcharged; and the Honeys were the 
JIaintiffs own Moneys, And although he delivered them to 
the Defendant as his own , not knowing the Law therein , ſup- 
poſing it to be no Payment yet in regard he did not give it other: 
wiſe , no2 upon other Conſideration , the Defendant received 
them as the Plaintiffs Money , and is accomptable fo2 them. 
Secondly, Popham, and Gawdy held, That this was not any Re- 
ceipt by the hands of J. C. but by the hands of the JIlaintiff him- 
ſelf: F02, when he willed the Defendant to Recefve it , Jt was 
his own Delivery; And when he commanded his Servant to 
fetch it ad deliberandum to the Defendant, and he bꝛought it down, 
and poured it foꝛth ea intentione , that the Defendant ſhould Re- 
ceive it; That is not any authoztty to the Servant to Deliver 
it; noꝛ did he by that Act deliver it. But Popham ſaid, Jfhe had 
commanded his Servant to bꝛing the ſaid Money, and Deliver 
it to the Defendant , And he had done it in the pꝛeſence of his 
Maſter , and the Maſter had required the other to Receive it, 
That peradventure might have been a Receipt by the hands of 
the Servant. Fenner held the contrary in this point: fo2 he 
conceived it to be a Delivery by the Servant; becauſe he fetched 
it down, and poured it fo2th to the other to Receive it. And 
Clinch doubted, Et adjournatur. But afterwards the Plaintiff 
diſcontinued his Sute, and bꝛought a new Action, ſuppoſing the 
Receipt by his own hands. 
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then to what he 
ut I == 11 — Foz as prima facie not gain 


$ his Entry 

moꝛe, then he to demand e ſhall this 42 
And F 1 ited T „ l n 
Court, in Reignolds 4 Caſe, accozding hat it Opinion of A 


Gervis verſus Peade, 


Enant And covenanced, Thathe bavno 


ture : Andcovenanted, T (5) 


judice the Kn 
e Tele Fee a Coveran a 1 — 
enjoy it per, Chari Perſons, refer to 
by bim, Cc. 8. Aud ld 
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Graves verſus Short, Hill, 40 Eliz, rot, 847, 


2&5 Rror of a Judgement in the Common Bench 
. „ in a Formedon. The Etroꝛs Alsigned were: 
“The firſt in Fait; That the Parties being at 

DOY Tſlue , Whether a Feoffment were made, &c. 

and the Jurozs at the Nil prus, being gore to- 

: 5 to tonter, &c. William Malevory, one of the 

F Auroꝛs, ſhewed to the reſidue of the Juroꝛs an 
FP ſcrow in TUriting, pro petentibus quod non fuit 
dat. in Evidence per partes ptædictas, per quod They found the (erDict 
fo2 the Demanpant. And, upon this Erro2 Alsigned, Jt was 
Demurred in Law. Ann, atter Argument at the Barr, The 
Court Reſolved , That it was not any Erro! 2.8 could be 
alledged fo2 Erto2 2 F02 it doth not appears That it was Evi⸗ 
dence given to the Juroꝛ by any ofthe Parties, 02 by any other 
in behalf of the or But it (hall be intended, That he 
ſhewed it of himſelf; and, That it was a piece of Evidence, 
which he had about him befo2e , and ſhewed it to infoxm himſelf, 
and his feilows ; and, as he might Declare it as a Tlitnels, that 
he knew it to be true; ſo he might ſhew any thing, which he 
knew: and therefoe it is not like to 11 H. 4. 33. & 35 H. 6. Title 
Examination. They Allo held, That, if this were Cauſe to avoid 
a Uerdict , Jfit had bien fo found by Examination, as they con- 
cetved it was not, yet in regard it was not examined, no2 made 
parcel of the Reco2d, it cannot be Aſsigned fo2 Erroz. Foz 
Popham ſaid, The Trial hereof reſts onely in the Examination, 
and it ſhall not be per pais, as Nor-age ſhall be by Inſpection to d old 
à Fine: ſo this matter ſhould to avotd the Uerdict. Foz, ik ſo, 
Then every Uerdict, upon ſuch a Surmiſe, might be dzawn in 
queſtion ; and, peradventure, after the Parties be dead, and all 
the Juroꝛs dead, ſo as they cannot be examined; which would be 
a great inconvenience. And therefoze they held , That ſuch a 
Cauſe of ſtaying the Judgement ought to be always , if it be 
upon Uerdict at the Niſi prius, upon the Poſtea returned: And, it 
it be upon Uerdict in Banco, it ought tobe made parcel of the 
Reco2d; otherwiſe the Party ſhall not take Advantage of 
ſtaying the Judgement, oz of Aſsigning it fo2 Erroz. Another 
Erro2 was Afligned ore tenus, That the Reco2d is, Ad quem 
diem, ſcilicet Octab. Trinitatis 39. præceptum eſt , quod habeat corpora 1 u- 
ratorum coram Juſticiariis in Banco in Craſtino Animarum , niſi Juſticiaru in 
partes illas venerint octavo Juli proxime præterito, Where Jt ougſt de 
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have been proxime ſequente, Sed non allocatur: Fo it was ſaid 2 
That all the Pꝛeſidents are ſo inthe Common Bench to make 
their Entries as of the time paſt * But otherwiſe 45 is in this 
Court, CUherefoze the Judgement was affirmed, Afterwards, 
at another day, Jt was moved to have Coſts allowed, and Dam: 
mages fo2 the Delay of Execution, upon the Statute of 3 H. 7. 
cap. 10. UMhereupon it was doubted , becauſe it was in a Forme- 
don, in which (being the pꝛincipal Action) no Coſts were allom⸗ 
able. But notwithſtanding, upon Conſideration of the Statute, 
Foꝛ that the Statute is general, That, if a Writ of Error be brought 
before Execution, and in delay of the Execution, and the Judgement be aftet- 
wards affirmed, that the Demandant, or Plaintiff ſhall have Coſts, & Dammages; 
And it mentions not any Action: They all reſolved, That Coſts 
and Dammageschall be given foꝛ Delay of Execution, although 
inthe firſt Action no Dammages were recoverable. Taherefoze 
It was Adjudged accozdingly. 


Muures verſus Weſtwood. Trin. 40 Eliz. rot. 1013. 


Ovenant. The Plaintiff declares , That Mary Brice was 

＋ 44. of a Term fo2 twenty years of an houſe in London, 
and Lett it by Jndenture fo2 four years, wherein the Defendant 
covenanted to repair it, and to leave it at the end ot the Term 
ſufficiently repaired; And that M. B. the Leſſoꝛ aſſigned over her 
Reverſion to the Plaintiff, and that the Defendant thereto at- 
tourned ; And that afterwards upon a day the Term expi⸗ 
red, and that the houſe was not well repayred, (via. &c. and ſhews 
wherein) And fo2 this he bzought the Action. The Defendant 


leads, befoze this G2zant of the Reverſion , viz. -L 
v, he AfiCned his Term to one Wellbar, who was poſſe 
at the end of the Term. And it was thereupon Demurred. 


The poynt intended was, CUhether the Aſſignee of a Reverſi- 
on ſhall have an Action of Covenant againſt the firſt Leſſee, af- 
ter the nement ofhis Term. (And it was admitted on oy 
ſides , and by the Court; That, although he were but an Af 
ſignee of a Reverſion fo2 years , pet he was a ſuflſicient Aſſignee 
to have Action of Covenant :) And to the P2incipal Matter none 
of the Juſtices ſpake „ beſides Gawdy , who ſatd, That the 
Matter in Law is with the Plaintiff , that the Action well lies; 
But, fo2 a defect in the Barr, and not upon the Matter in Law, 

4-7 po ; viz. becauſe the Defend- 


Judgement was fo2 the 

ant pleaded , That he granted his Leaſe , &c. and doth not ſhew 
the place? So it is not Acuable to be tried, which they all agreed 
to be a manifeſt Fault. Another Exception was alſo taken, Be · 
cauſe it is alledged in the ion, That M. B. granted the 


Declarat 
ſion to the > oy » and the Defendant being Tenant 
Attomed- And Defendant D a Gant of his Eſtate 


1 
over befo2e the Attoꝛnment. And he doth not Travers, That 
he had nothing at the time of the Attoznment ; And that the 
Court alſo conceived to be amiſs 2 But, to2 the firſt Exception, 
p2incipally, It was adjudged fo2 the Plaintitt. 
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(5) 


Anthony Theobald verſus Brook. 


Ction fo2 theſe Nloꝛds, which the Defendant ſpake to one 
Gurney; Bring me to the Conſtables houſe ; For I am robbed this 
night : and bring me to Bonaventure Theobalds houle to arreſt him, For old 
Theobald ( innuendo the Plaintiff) ſetteth his ſons to rob me ( innuendo 
dictum Bonaventure , & quendam fohannem , filium ipſius e-Fnthoni; ) from 
time to time. he Defendant pleaded Not guilty „ and found a⸗ 

ainſt him: And, atter Uerdict, it was moved in Arreſt of 

udgement , That the TUo2ds were not Actionable ; Becauſe 
it is not alledged , that any of Anthonies ſons robbedhim ; And it 
is but an intent of ſetting to rob, and no Act done. The Tozds 
alſo are inſenſible. But, notwithſtanding , Jt was held by the 
Court, That the Moꝛds were very flanderous and, that the 
Action was maintainable : And ſo it had been Adjudged in this 
Court , That one ſuch lay in wait to murder me; 02 , That he ſent his 
ſervant to murder me, cc. (TUherefoze It was Adjudgc? fo2 the 
Plaintiff. Note, — 7 was hereof bought; Becauſe It is 
not p2eciſely affirmed of the Plaintiff; But Jt is ſaid Old Theo- 
balds , and he doth not name the Plaintiff, and an Innuendo will 
not ſerve; whereupon It was reverſed, 


Walmſley verſus Havand. 


Sſumpſit. The Plaintiff recovered, and afterwards took 

foꝛth a Capias againſt the Pzincipal Party, which was re⸗ 
turned , Non eſt javentus. Me then took foꝛth a- Scire facias againſt 
the Bayl , and they were returned Nihil. Ind, befoze the Scice 
facias AWarded , The Sureties bzought in the Pzincipal, And 
he pꝛayen, That he might render himſelf to Paſon in Diſcharg 
of his Sureties. And, 7hether he came in timely enough: 
was the Queſtion. And afterwards he was Awarded to be com⸗ 
mitted to rhe Marſhalſey in Execution; and the Sureties were 
diſcharged. And it was ſaid by the Court, That there have been 
divers Pꝛeſidents of that kind in this Court. And, although he 


had rend2ev himſelf after the ſecond Scire facias awarded , befo2e 
Judgement thereupon , he had been recetved. TUherefoze, &c. 


Berry verſus Lane, Hill. 39 Eliz, rot, 246, 


| of a Judgement in the Common Bench in Debt fo? co. l. 
The firſt Erro2 Afsigned was , That the Ven. fac. was in this 
maner, Venire faciat coram Juſticiariis noſtris a die Paſchæ in 15. dies 12. li- 
bros & legales homines, c. And he ſhews not in the writ where it 
was returnable (viz. apud Weſtm.) ag it ought to be; But, becauſe 
the Roll is Ven. fac. hic, cc. That is a good Tarrant fo2 the wait; 
And it, being a Judicial watt, thall therein beamended, And (0 
Secondly, becauſe the mit vicecomiti Londiai, Et quod habeat, twhere- 
as it ſhould be Habeaus ; And that was oꝛdered alſo to be amended: 
which was done acco2dingly, and the Judgement affirmed. 


Walford verſus Hundred de Beners. 


(6) Ex of a Judgement in an Action upon the Statute of Hue 


and Cry; TUherein Walford (uppoſeth , That Andrews, his 
| Servant 
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Servant, was robbed , and Walford bꝛought the Action. The 
Defendant imparled , Et idem dies datus eſt prædicto Andrews; where- 
as Jt ſhould be eidem Walford. And afterwards the Defendant 
pleaded , and after that waved the Plea, and confeſſed the Acti- 
on. And Erro2 thereof bꝛought, and aſſigned; Fo? that there 
was here a Diſcontinuance , becauſe Dies datus eſt Andr. and fo to a 
Stranger, and not to the Plaintiff. But it was moved, That 
Jt was the Milp2iſion of the Clerk to give a Continuance 
againſt a w2ong perſon , and might well be amended; As 22 Ed. 
4- 3-19, But the Court held; It a Continuance is to be given 
to two, and Jt is given but to one onely , that is a Miſpꝛiſſon of 
the Clerk, and ſhall be amended As 22 Ed. 4. 3. 18: But, where no 
Continuance is given to the Party at all, but to a Stranger, 
as here, It is the Act of the Court, and not amendable.And ſo was 
the Opinion of the whole Court,Gawdy excepted. Jt was moved 
alſo , That the appearance of the Party after, and his pleading, 
hath ayded that Diſcontinuance, Sed non allocatur. {U{herefo2e the 
Judgement was Reverſed, 


Sydenham verſas Robins, 


—— upon the Caſe fo ſtopping a way; And Declares, where- 
as he was ſeiſed in Fee of an Houſe in Dulverton, and, that 
he, and all thoſe , whole, xc. had had a May over a Cloſe of 
the Defendants , called Culver-houſe-cloſe in Bruſhford , from his 
Houſe to another Cloſe called Exon , which he had in Bruſhford , 
That the Defendant had ſtopped his way by erecting of an Þedg 
croſs the way, and the ſatd Cloſe, &c. The Defendant pleaded 
Not guilty „ and found Guilty; And, after Uerdict , it was 
moved, That this was a Mis trial: Becauſe the Ven: fac. was 
from Bruſhford , whereas it ought to have been from both Vills ; 
F02 the way ought to be pꝛoved: But the Court held, That, in 
regard Not guilty was pleaded, and ſo the ſtopping is p2operly in 
Iſtue, the Venue ſhall be onely from the Vill, where the ſtopping 
is: But, if the Jſſue had been upon the Pꝛeſcription⸗ 
or nn een otherwiſe. CUherefoze Jt was Ajudged fo2 the 


Levet verſus Hawes: 


Sſumpſir, and Declares, In Conſideration, That the PPlain⸗ 

tiff agreed with the Defendant; That J. I. Son, and Heir 
of the Plaintiff, ſhould eſpouſe Conſtance, the Defendants Kinſwo- 
man; And in Conſideration , that the Plaintiff agreed to aſſure 
to the ſaid Conſtance Lands ofio1. per annum fo2 her Joynture , 
That the Defendant aſſumed to the Plaintiff to give to I. L. the 
Son in Marriage with the ſaid Conſtance 200. l. And alledgeth in 
facto, That the Marriage took effect, and, That the laty- 
tiffhad aſſured ſuch Land fo2 the Joynture; And that the Defend- 
ant had not payed to his ſon the 200. |. (UA hereupon the Father 
brought the Action. And upon Non aſſumpſit Tfſue , and found 
{02 the Plaintiff, Jt was moved in Arreſt of Judgement, That 
the Action ought not to have _ ought by the 4 : 
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Fo2 the Son onely is to have advantage thereof : But it was 
{a0 on the der fide , That the Pꝛamiſe is onely made with the 
Father, and all the Conſiderations ariſe on his Part, and the 
Don is a Stranger thereto, and therefoze the Son cannot matn- 
ten the $.ion, but the Father. But the Court doubted thereof, 


Et adjournatur. Hill. 41. Plac. 11. 
Poe ve ſus Doctor Mondford. Trin. 40 Eliz, rot. 


Crion tor Words. Uhereas the Plaintiſf was, and is a hy · 

ictm , Tyat the Dekendant, intending to dekame him 
av. 0 pꝛejudice him in his Art, Falſe & malitioſe ſpake of him theſe 
Auzas, Mr. Poe (innuendo the Plaintiff) bath killed Mr. Pasfield of 
tae O14 Fewry with Phyſick (quendam Johawnem Pasfield late inhabiting 
within the Old Fewry, and now deceaſed, innuende) which Phyſick 
was a Pill, and the Vomit was found in his mouth: and Doctor Arkzng 
and Doctor Paddy ( quoſdam Henricum Atkins, & Tohannem Paddy, Dos 
Qors in Phykick , iunuendo) were there, and found it ſo, and it is true: 
Ubi r-vera neither the ſaid Doctor Atkins, no Doctor Paddy, no any 
other ever found any ſuch thing to be committed by him; Ec 
ubi cevera he never adminiſtred any Phyſick unto him in ills, 
oꝛ ocherwiſe, &c. The Defendant pleaded a Conco2d in Barr. 
which Plea was ill pleaded (as it was agreed an both ſides) 
whereupon the Plaintiff Demurred, And now Coke, Attozney 
Genccal, moved, That an Action lay not fo2 theſe wozds, Foz 
It is not any Slander to a Phyſician to ſayof him, That he 
killed one with Phyſick: Foz he might do it involuntarily , in 
not knowing the Otleaſe , and no Dlſcredit unto him. Popham, 
and Fenner held, That the Action lay not: F02 it cannot be any 
Dilcredit to aPiylician to lay, that he killed one with ÞPhyſick : 
Fo2 it is an uſual , and common Expꝛeſſion, and it may be with- 
out any fault in him. Foꝛ they may miſtake the Diſeaſes in their 
own Bovies , much mo2e in others, and apply wong Medicines, 
which may be the cauſe of the Patients death, and yet no Diſcre- 
dit unto them. But if it had been, That he ſciencer, & voluntarie, 
miti:tred Phyſick to one to kill him, That toucheth him in his 
Þ25cllion , and che woꝛds had been Actionable : but not here. 
And, although it be ſaid, That he never adminiſtred any Phyſick 
unto him, That is not material: TUherefoze they, without 
any argument on the Plaintiffs ſide , (Clinch repugnante, & Gawdy 
abſente) Adjudged it {92 the Plaintiff, 


Acton verſus Barham. Ante, Hill. 40. Plac. 9. 


Ehe of a Judgement in the Common Bench in Treſpaſs fo2 
the taking of an Or in Aynſhal. The Defendant juſtifies ;Be- 
cauſe Land in Dodingron was hoiden of him, as of his Mannoz of 
Chelſey by an Heriot Cuſtom, The Jflue being upon the Tenure , A 
Ven. fac. Was Awarded from Mynſhal , Dodingron , and the 

anno? of Chelſey, and found fo2 the Plaintiff , and Judgement 
thereupon accozdingly , and Erro2 Aſſigned ; Becauſe the 
Venire facias is Awarded to moe Vills , then it ought tobe : F02, 
- means, the Sheriff may return moze from the places, 
&#þere there cay *theanyy'***, and the Parties thereby Pe. 
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diced ; And therefore It is an equal miſchief ; where the Ven: fac. 
isto mode Vile, then it ought to be as where it is to fewer. And 


Walter f02 the Plaintiff cited a Judgement in the Exchequer , — 


an Inkozmation of an Jntruſion againſt 0 
Lands in D. and Ss. Fo2 the Lands in D. they were at Iſſue + 
Fo2 the Lands in S. It was Demurred ; And a Venire facias 
was Awarded from D. and Ss. And, after UAerdict, It was 
moved in Arreſt of Judgement, and fo2 this cauſe it was ſtayed. 
Popham , and all the Court hel e fac 

Awarded from moze Vills, then it ought to be, That itis ill, and 
— tor the miſchtef,, which thereby might happen tothe 


7 and who by In; 
tendment cannot have as good notice, as the others. But 


2 
much neceſſary , as the other: Fo2 , although the Iſſue is upon 
the Tenure , et the Dammalſes are Me. uired of 2 


that place alſo is well enough. "Therefore the Judgement was 
affirmed. 


Johns verſus Carne, 


Ebt Upon the Statute of 2 Ed. 6. fo2 not ſetting toꝛth his 

Tithes. The Defendant pleaded Not Guilty, and faund 
againſt him, and now moved in Arreſtof Judgement, Firſt , 
That this Action of Debt lies not; Becaule a certain Penal 
is not given by the Statute; But the Treble value, which 
uncertain, Sed non allocatur. Vide ante, in Bedel, and Shermans 
Cale , fol. Secondly , Becauſe the Defendant pleads 
Not Guilty, whtch is not any Jfſue in an Action of Debt. But 
he ought to have pleaded Non debet. Sed non allocatur. F02 this 
Action , being founded upon the Statute , upon a w2ong done, 
this Illue is good enough. Thirdly , Becauſe he bzought this 
Action fo2 Himſelf , and the Queen; And the Queen cannot 
have any benefit thereof, No2 is it given to the Queen by the 
Statute , but to the Parties gꝛieved onely. And it was held by 
the Court to be a material Exception, and thereupon the Court 
commanded the Judgement to be ſtayed, 


Owen Wells verſss Hemmerſon. 


AW fo2 theſe Mods: Thou art a Rebel, and no true Subject. 
After Uerdict, Jt was moved in Arreſt of Jud nt , 
That an Action lay not foz theſe Mods, and the whole 
Court was of that Opinion: F072 he may be ſaid to be a 
Rebel upon a Proclamation of Rebellion againſt him in an 
diät Court. And it was afterwarys Wjudged accoz- 


Croſs 
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Croſs verſus Andrews, Hill, 40 Eliz. rot. 1032, 


Ction pon the Caſe againſt an Inn⸗keeper of Stratton-Audley in 
A the —— t — And Declares , G pon the common 
Cuſtom of the Realm,That an Jnn-keeper ſhould keep the Goods 
of his Gueſts ſafely , &c. The Defendant pleaded , That, 
when the ]laintiff lodged with him, he was ſick, and of Nonſane 
memory, by occaſion o is ſicknels , whereof he then languiched. 
And it was thereupon Demurred , and adjudged without Argu⸗ 
ment fo2 the Plaintiff. Fo2 the Qefendant , ik he will keep an 
Inn, ought at his peril , to keep ſafely his Gueſts Goods, and, 
aithough he be lick, his ſervants then ought carefully to look to 
them. And to ſay , he is of Non ſane memory, it lieth not in him 
to Diſable himſelf, no moze then in Debt upon an Obligation. 
TUherefoze It was adjudged fo? the ID laintitf. 


Clerk verſus Clerk, 


Jectione firme. The Defendant pleaded Not guilty , and found 

fo2 the Plaintiff, And Jt was moved in Arreſt of Judge⸗ 
ment, That the Venire facias was ad faciend. Jurar. in Placito tranſgreſ- 
ſionis, whereas It ſhould have been in Placito tranſgreſſionis, & Ejectione 
firmæ, and therefoze a Mis⸗trial, and not ayded by any of the 
Statutes- But Jt was moved e contra, That Jt was but a 
Milawarding of Pꝛoceſs, which is ayded by the Statutes, The 
CUritalſo, being Judicial, may be well amended; Foz It is but 
the Default of the Clerk, the Roll (which is the Tarrant there- 
of) being good, But the Court (Gawdy abſence) held , That Jt 
is not amendable ; Foꝛ non conſtat , but that there may be an Actt- 
onof Treſpaſs depending, and that this Venire facias ig Awarded 
thereupon. - And althouſhit were ſald, That an Ejectione firmæ 
is but a Plea ot Treſpaſs in its nature, yet the Actions are ſe⸗ 
veral , and therefoze the Venire facias ought to be acco2dingly, 
and this Miſawarding of Pꝛocels is not apded by any of the 
Statutes 2: But if there had not been any Venire facias, It had been 
holpen by the Statute of 32 H. 8. and 18 Eliz. TUhereto2e a Venire 
facias de novo WAS AWAYDeD, 


Collins ver ſus Harding, Ante, Paſch, 40. Plac. 6, 


T2 Caſe being again moved. , Gau dy, Fenner, and Clinch held, 
That the Leaſe being made by the Loꝛds Licence with one 
entire Reſervation, it is a good Leaſe, and a good Rent, which 
iſſueth out of the entire Land, Copy-hoſd and free. Fo2 the Rent 
is fo2 the Land, and the Potts thereof, fo2 which he may well 
contract, and in Recompenſe whereof the Rent is tobe payed , 
and therefo2e It iſſueth out of both. And it is not like to a Leaſe 
of Land, and Goods; Fo2 all of it is there iſſuing out of the Land 
onely , and nothing out of the Goods, And when the Reverſion 
was granted . time, and an Attoznment thereto, and a 
Surrender is made to his uſe at the ſame time, which is pzeſent- 
ed, and an Admittance made accoꝛdingly, although at another 
time, pet it ſhall have relation to the time of the Gzant , and 
Surrender made : As where an Obligation is made by _ 
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and the one ſeals at one time, and the other at another time 
pet it is one entire Deed, and ſhall relate to the — the firſt 
delivery, and the Party ſhall declare acco2dingly, So here, 
It is now in the hands of the G2antee , as one entire Reverſion 
and he ſhall declare 2 although they be ſeveral Rever- 
ſions, vet he ſhall declare upon the truth of the matter and upon the 
whole Caſe the Action is well bꝛought. As a man may have one 
Action of Debt upon ſeveral Obligations: So, upon ſeveral 
Gꝛants of Reverſtons , he ſhall declare acco2ding to his Caſe, 
herefo2e-, &c. Popham held, That the Rent was iſſuing out 
of the Free-hold onely, which is the moꝛe wo2thy, and moſt re⸗ 
garded in Law ; And, althoug a Leaſe fo2 years of a Copy-hold 
is regarded, as a Leaſe at the Common Law, whereof an Ejecti⸗ 
one firmz lis at the Common Law As all the Juſtices of England 
beſides 3.) reſolved + yet this being coupled with Freeland , it 
all not beregarded to have Rent iſſuing thereout: But it ſhall 
be,as where Rent is reſerved upon a Leaſe of Land , and Goods, 
But, in regard he declared upon all the matter , The Court 
ſhall adjudge upon the whole matter, That he had good cauſe to 
recover; As in Caſe , where a Leaſe is made of Land, and 
G0oods,rend2ing Rent, and he brings Debt thereupon , and de⸗ 
clares acco2Ding to the Caſe , he may well recover: So here. 
(Uherefoze Jt was Adjudged fo the Plaintiff, 


Hodges verſus Smith, 


Dis Apon an Obligation of 200. 1 The Defendant plead: 
ed „That after the Obligation made, The Plaintiff, by 
by his Jndenture ſhewen in Court,Covenanted,and Gꝛanted un- 
to him, That if he pated 100. . at ſuch aday , that the Obliga⸗ 
tion ſhould be void; And Alledges in facto, That he paied it at 
the day, Kc. And the Plaintiff hereupon Demurred: == 
was moved on his Part , That, it being made after , the In⸗ 
denture cannot be pleaded in Barr thereof: But he ought to take 
his advantage thereof by way of Covenant , and it ſhall not en 
ure, as a Defeaſance , 02 Releale, But all the Court held the 
contrary, That he may well plead it in Barr, and ſhall not be 
put to his TUrit of Covenant by Circuits of Action. And there- 
f02e they all held, That the Plaintiff ſhould be Barred, 


Fyſh verſus Thorowgood, 


122 fo2 Moꝛds. TUhereas ſuch a Commiſſion iſſued out of 
the Exchequer to the Plaintiff, and one I. S. and by foꝛce 
thereof, they took divers Examinations of TUitneſſes „and 
returned them into the Exchequer, That the Detendant ſaid, 
That the Plaintiff had returned, as the Depoſitions of TUit- 
neſſes , into the Exchequer the Examination of divers, who 
were never won. The Defendant pleaded in Barr, That a 
Commiſſion iſſued to examine, 8c. And, &c.. And, that the 
Plaintiff returned into the Erchequer the Examination of one 
J. S. who was never ſwo2n z-and theretoꝛe, &c. And Jt was here- 
upon Demurred , and ruled by all the Court, That the Juſti> 
cation , and Barr were not good: Foz although one who was 
not examined, was returned into the Erchequer , yet that does 


not p2ove the 77102ds , That che Plaintiff returned, c. J * 
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the Juſtification is of one witneſs onely returned, and the wozdg 
are in the plural number. Jt was then moved, That the wozdg 
themſeives were not Actionable; Foz they be not any Slander, 
which will bear an Action, But all - Court reſolved to the 
contrary 2: Foz, being averred , that he was a Commiſſioner, 
and that he returned Depoſitions, taken befoze him and his com- 
panion, into the Exchequer „It is a great fault in him to certt- 
fie one, as ſwoꝛn and examined upon his Dath , who was never 
cramined ; and it is Fincable. Thereto2e Jt 1s a great Slan- 
51 unto: him to repoꝛt it of him, &c. And it was Adjudged foz the 
Aaintiſt. 


Barton verſus Aldeworth, 


Au Upon the Caſe, TWhereas he purſued a Latitat again 
JS. intending to Declare in Debt, upon an Obligation of 
300. |. wherein he was bound unto him, and delivered that TUrit 
to the Defendant , being Sheriff of Briſtow , to execute it, and ad. 
vertiſed him of his cauſe of Action, and of his intent to declare 
in Debt, &c. And that the Defendant, being Sheriff, arreſted 
him by vertue of the (aid Trit, That the Detendant had let him 
at large, abſque aliqua ſecuritate inventa fo his appearance, and at 
the day returned Cepi corpus; And that the ſaid J. S. did not ap- 
pcar at the day, but hid Himſelf; And that upon an Habeas Corpus 
awarded , He returned paratum habeo, which was falſe , where: 
by the | was delayed in his Sute , whereupon he bzought 
this Action: The Defendant pleaded , That the ſatd J. S. being 
arreſted put him in Sureties fo2 his appearance J. N. and j. D. who 
are perſons of ſufficient Eſtate within the County, who were ob- 
{iged unto him in 40. |. fo2 the appearance of J. S. at the day in the 
Writ mentioned, and pleaded the Statute of 23 H. 6.by reaſon 
whereof he let him at large, and traverſeth abſque hoc that he let 
him at large abſque aliqua ſecuritate inventa ptout, cc. And Jt was 
thereupon Demurred: Fo2 it was moved inthe Plaintiffs be: 
half, That the Sheriff at his peril is to take heed , That he take 
good and ſufficient Surettes fo2 his appearance, and to ſave 
himſeit harmleſs concerning it: Fo2, although the Statute ap- 
points him to let to Bail, yet it appoints him not what 
Security he ſhall take. But he ought to take ſufficient to pze- 
lerve himſelf indempnified, Bur all the Court held the Plea and 
Travers to be good; Foz the Statute appoints him to let at 
large upon Bail, and theretoze he is compellable to take Bail, 
and it is left to his diſcretion what Bail he will take. C hen when 
he anſwers , That he took Bail of him viz. J. N and J. D. having 
uffict2nt Eſtates within that County, that ſhall excuſe him a- 
gainſt the Party; and it is not reaſonable, he ſhould be chargeable 
in an Action upon the Caſe fo2 doing that, which the Law ap- 
points. And Popham ſaid, If he takes one Surety, it ts ſufficient; 
02 he is not compellable to take two Sureties: And, although 
that he had not the Body at the day, and afterward at the day oof 
the Habeas corpus returned , returned quod paratum habeo, when he 
was at lar ge, that is a Contempt to the Court, and Fi . but 
it is nothing as to the Party, no2 can he take any advantage 
thereof. TUberefoze Jt was adjudged fo2 the Defendant. 
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Bennion verſus Watſon, & Elwicke, late Sheriffs of the City 
of York. Trin, 39. Eliz. ror, 1084. 
(19) 


Ao upon the Caſe : TUhereas John Bell was endebted unto 
him in th2ee ſeveral Obligations in 141. and he purſued a La- 
titat Directed to the Sheriff of the City of York, which he ſled; 
&c. with an intention, that the (aid John Bell being arreſted, and 
appearing accozding to the courſe of yt Court of Queens 
Bench, he might have exhibited his Bill of Debt upon thoſe thee 
Obligations againſt him, and have Declated againſ | 17 
in Cuſtodia Mareſchalli ſecundum ce nſuetudinem Curiæ, tu recover his 
Debt; And alledges in facto, That the Defendants by kozce of 
this CUrit arreſted him apud York, and afterwards , to defraud 
im from taking the advantage of his TUrit , and to recover 
is Debt by that means, befoze the return of the TUrit, apud 
Cropwell-Biſhop in Comitat. Nottingh. they Lett the ſaid John Bell 
at Large, and to eſcape without taking any reaſonable Surettes 
fo2 his appearance, per quod he is not onely delayed of his Sutes 
but utterly dep2ived to have any remedy fo2 his Debt agatnſt the 
laid John Bell, to his Dammage of 200. J. The Defendants plead: 
ed Nor guilty. And after the Ven. fac. returned, and befo2e the Tri: 
al, one of the Defendants died. And afterwards, upon ſurmiſe to 
the Court, that one of the Defendants was dead, The Diſtrin- 
gas, and the Reco2D of Niſi prius was betwirt the Eu „and 
the one Oefendant onely ; And it was found fo2 the Plaintiff to 
his Dammage of 100.]. And, after Uerdict, it was moved in Ar- 
reſt of Judgement, Firſt, That the Bill was abated by the 
death of one of the Defendants; Foz, it being a joynt Action, 
wherein they are chargeable as Sherifts , and not ſeveral , The 
Bill all abate by the death of the one of the Defendants. Sed 
non allocatur; F021t was held by the whole Court, That, this be- 
ing but in nature of a Treſpaſs , and meerly Perſonal , and 
in regard he cannot have another Action but againſt the Sur- 
vivo2, it ſhall not abate no moze then in Treſpaſs , 02 Reple-- 
vin. Secondly, Becauſe the Trial was onely by a Venue of Crop- 
well, whereas it ought to have been from York alſo; Foz there 
was the Pꝛincipal part of the Act, viz. The delivery of the TUrit 
and the Arreſt. And upon Not guilty pleaded , all is in Iſſue. Sed 
non allocatur : Fo the Tort, whereupon the Action is founded, is 
upon the Eſcape onely , which was committed in the County of 
Nott. And, although the Arreſt is to be p2oved , otherwiſe there 
cannot be an Eſcape, per the Eſcape being the ſole cauſe of the 
Action, the Trial ſhall be by a Venue from that place onely , 
where the Eſcape was. And Fenner ſaid, That in regard York was 
a City, and a County, which could not joyn with any other; 
Therefoꝛe, alſo, the Trial ſhall be onely from the County, where 
the Action is bꝛou ht, . Thirdly, Jt was moved, TUhether this 
Action lay upon this Eſcape, and fo2 the non. appearance of the 
2arty : Fo, it was ſaid, That that was an offence to the Court, 
02 which they ſhould be Fined ; And they ought not to be twice 
puniſhed, But the Court held, That the Action did lie Be- 
at Large ortho any Bell © And thereby the Party 18 pre 
re ur an ; < 
Diced by his Sute, as he hath Declared. And the Dekendant 18 


found Guilty thereof , and therekoze it is reaſonable, That the 
— 1 111 Party 
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Party ſhould have. his Action: And it is not like to the Caſe, 
where the Sheritk let him at Large upon Sureties; Foz there 
he did his devoir , and that whereto he was compellable , and ng 
w2ong ; but it is not ſo here. Wherefoze it was Adjudged fo? the 
Plaintiff, and Erro bꝛought, but it was diſcontinued, 
Markham wezſws Gonaſton, Trim. 40 Eliz, rot, 212, 
Ction upon the Caſe. CUhereas the Plaintiff, and Sir Francis 
Willoughby, 18 May, 38 Eliz. were bound in a Reconuſance of 
600. l. to William Tracy, Eſquire, at the requeſt of the ſaid Sir 
Francis Willoughby , and f02 His Debt , with a Condition fo2 the 
Payment of 3:5 l. upon the nineteenth day of Nov. following; Ind, 
whereas Str F. W. 20 May, 38 Eliz. agree with the ]laintiff,That 
he, and G. Fox, would be Dbliged to the Plaintiff,by an Obligation 
of 1000. l. with a Condition fo2 the 1Iayment of the ſatd 315. . upon 
the ſaid nineteenth day of Nov. and to ſave him harmleſs from the 
ald Reconuſance, and from all Dammages, and Loſſes, by rea- 
tt thereof; And, whereas upop the fatd 20 May, 38 Eliz. the De- 
fenidant at the requeſt of the ſald Sir F. W. weit Formam prædicti &cri- 
pri Ooligarorii, any of the Condition, leaving a Space in the ſaiy 
Condition fo2 divers Engliſh lords to be put theretn : viz. in 
uinta linea inter hac verba an & Tracy: And another Space in the 
line, &c. (and ſo mentions divers) And afterwards upon the 
me 20 May, An. 38 Eliz. the ſatÞ Geffry Fox Sealed Scriptum Obliga- 
rorium pradickum, with the ſaid Spaces therein, and delivered 
it to che Defendant (having the (aid Spaces therein not filled 
up) to the ule of the 18laintiff, as his Deed ; That the Defen: 
dant Fraudulently, and Malitiouſiy, intending to deceive the 
afnfiff, and to avoid the ſain Don _ ghotce ofthe poſtea 


| 0 ce ofthe Plain⸗ 
tiff , filled up t! 8, viz. in the firſt Space, intcrlining 
the Mozd Willam, and in the ſecond Space, betwirt the Moꝛds, 
an & Tracy, interpoſed theſe 77{102ds of Raglay , and ſo of 
others , And, that the ſaid 315.1. was not payed at the 17 And, 
at atterward William Tracy ſed a Scire fac. Upon this Reconu- 
ance , and had Judgement on two Nihils returned, and had 
Execution thereupon ; And alledgeth in facto, That by reaſon of 
this Jnterpoſition of theſe Mods, the Obligation had loft his 
di And he is depzived of his remedy to recover his Debt, 
to his Dannnage, &c. The Defendant Pleads, That he was 
Servant to Sir F. Willoughby, and by his comman wt this 
DbUgation „leaving the Spaces therein fo2 the Inſcribing of 
— id Mods, after the Enſealing, and Delivery thereof, by 
the ſafd G. Fox, and that he wait it accoꝛdingly And, that after 
the Enſealing , and unt dad ene by G. F. to the io aintiffs 
uſe , and befo2e the Plaintiff had any notice of that Obligation, 
De, by the command of Sir F. W. his Matter, did fill up the ſaid 
Spaces by the aſſent of the ſain G F. and that afterwards Sir 
F. W. Sealed, and Delivered it to the Plaintiffs uſe. CAhereto the 
Plaintiff agteed, and Traverſeth,That he fale,fraudulenter,& mali- 
cioſe, filled up the ſaid Spaces, modo & forma, cc. And it was there- 
upon Demurred; Firſt, Jt was held by all the Court, That the 
Addition of a Condition to an Obligation, which was ſingle, al- 
though it be fo2 the advantage of the Obligo? , ſhall avoid the 
Deed, 2 by the Odligee, oz any Stranger. F02 he is 
put to have his teme dy againſt the Stranger, by an Action mn 


e ſame day and year, without the A 
D Up the (aid Spates, v 
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the Caſe. Vid. 14 H. 8. 27. 36 H. 6. 5. 26H. 8. fol ultimo. So of a Ba 
zure of a Condition, 41 Ed. 3. 10. 28H. 8. 27. 3oEd. 3. 8. This Jh- 
terpoſition alſo of the Tlozds in the Condition of the Dbltga- 
tion, being Moꝛds material (as it was agreed by all the Court, 
that they were) avoids the Deed 2 Fox it is Parcel of the Died, 
and by thoſe TU102Ds the Condition is altered: Fo2, whereas be- 
foze it did not appear, to which of the Tracies the Reconuſance 
was entred, it is now made certain; And it may be, that it was 
naw to another man, then in truth it was. But, although it were 
not ſo, yet it is altered Fo2, whereas it befoze reſted upon an 
Averment , yet it is now altered: And, if befo2e it was vold fox 
want of thoſe TU102Ds, as they conceived it was, Jt is tow made 
good by morn of them, which alters the Deed , and therefo2e 
it is ill. And, although this Alteration is fo2 the benefit ot the 
Obligoz, yet it is not material, Foz the Deed ought — to 
remain, as it was at the beginning. And therefo2e Fenner (atd, 
That it was Adjudged in the Common Bench, that where Feck- 
nam, Dean of Pauls, made a Leaſe foꝛ years , rend2ing 27. l. (as 
was the Intention) But the Indenture of the Leaſe was 26 l. 
But the Counterpart was 27. . The Leſſee afterwards, actoꝛd⸗ 
ing to the Intention, and to make it agree with the Counterpart, 
made it 27. . and ſo it was foꝛ the benefit of the Leſſo?, yet it was 
Ruled, That fo2 this cauſe the Leaſe was void: So here. Vide 
28H 8. 17. & 9 E Dyer, 261. It was alſo Refolved, That, al- 
though it was filled up by the appointment of his Maſter that ſhall 
not excuſe him from the ill fact, And, although it were done be- 
foze notice of the Delivery of the Obligation to the Jlaintiffs 
uſe ; yet it was holden, That it was not material: Foꝛ, p2eſent- 
ly, by the Delivery to the Plaintiffs uſe, it veſted in him without 
notice and the Dbligo2 had no further to meddle therewith ) Foz, 
being fo2 his benefit, it veſted in him befo2e the agreement, and 
is not Countermandable ; As 33 H. 8. 29. is, And, although that 
the Interpoſition of thoſe Nloꝛds was by the aſſent of the Obli⸗ 
g02, after the Obligation was Sealed; yet it is not to any pur- 
oſe: But, if it had been appointed by the Obligo2,befoze the En- 
ealing,and Delivery thereof, þ it ſhould beafterwards filled up; 
Popham ſatd, It might then peradventure — been good enough, 
and it ould not have made the Died to be void. But, being af- 
ter, it ſhall avoid the Deed. TUherefo2e it was Adjudged fo? the 
Plaintiff, Note, That Markbam = befo2ze bzought Debt in the 
Common Bench, upon this Obligat on _ G. F. who plead- 
ed the filling u of the Spaces, after the Bond Sealed, and De- 
livered , And ſo not his Deed: And it was held clearly to be a 
good cauſe of avotding the Bond. TUherefo2e he there took J.. 
ſue, That they were not filled up, after the Sealing, and Delive- 
ry, which being pꝛoved at the Ni prius, he was nor- ſuted. TUlhere* 
toe, fo2 his Remedy, he bꝛought this Action ; And it was Adjud⸗ 
ged accoꝛdingly fo2 the Plaintitf, and a TUrit Awarded to inquire 
of Dammages. ö 
Sawyer verſus Wilkinſon, Trin. 40. Eliz. 
Reſpaſs, F0? the taking an Dr-hide 10 June 38 Eliz. apud St. Pe- 
ters In Corn-hil, The Oetendant Juſtifies ; F02 that the May⸗ 
02 and Comminalty of London, were Seiled inFee of an pour cal- 
led Leaden-Hall, being the place, where, &c. And, becauſe the ſaid 
Ox hide, at the time afozeſaid, . Dammage feſant, ve, 
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And, That he 


215 Quz eſt eadem, ec. Secondly, becauſe the Defendant juſt 
5 _ is intended upon Land Ix 7 feſant: 
n 


colo to ta 1 but, by reaſon of the Matter in Law, which he 


Baron verſus Sleigh, Hill. 40 Eliz. 

AT upon the Caſe, {Uhereas the Plaintiff was Bail in the 
Queens Bench fo2 one A. S. at the Sute of William Rich in 
Debt fo2 19.1. and whereas the ſatd A. S. was ſued in Debt by the 
Octendant fo2 200. !. in which Action one Jo. Starton, and Hercules 
Anthony, were Bail fo2 him: That the Defendant, after a Reco- 
very in Debt 22 the (atd A. S. of the ſaid 200. J. took fo2th a 
Capias Againſt the ſaid A S. which was returned Non eſt inventus: 
And, that the Defendant afterwards, at Weſtm. &c. by fraud, and 
Covine, to charge the Plaintiff with the ſaid Debt of 200. l. reco- 
vered ut ſupra, infoꝛmed the Court in deceipt of the Court, That 
the Plaintiff was Bail fo2 A. S. at his Sute (whereas he was 
not , but was Bail onely fo2 him at the Sute of Rich , which 
was well known to the ſaid Defendant) He thereupon injuſte impe- 
travit A 771rit of Scire fac. Upon this Bail againſt the Plaintiff, 
Which being returned Nihil, he by the like Fraud, and Deceipt 
pꝛocured a ſecond Scire fac. againſt the Plaintiff,which was alſo re- 
turned Nihil. U hereupon it was Adjudged, That the — 7 
the Defendant ſhould have execution again the Plaintiff. 
hat che De endant, præmiſſorum non ignarus, by the like fraud,and 
deceipt to Arreſt the Plaintiff, in deceipt of the Court, pꝛocured 
a Capias ad ſatisfac. againſt the Plaintiff, TUbereupon the Plain 
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tiff was Arreſted, &c. to his Dammage, &c. The Defendant plea* 
ded 58 » and found againſt him , and it BS moved 1125 
ved os Tadgement) That this Action lieg not. Far tt 18 19998. 
cure Pꝛoceis Judicial to be Awarded , which is the Act of the 
Court; and the miſawarding thereof, although it be upon infoz- 
mation of the Party, as it is the ſurmiſe of the Party, no Action 
lies fo2 it: Foꝛ it is but Frroneous , and the Detault of the 
Court to Award it upon ſuch Jnfozmation. And in p2oof thereof, 
21 Ed. 4. 23. was cited, where a TUrit of Habeas corpus was Award: 
ed to remove a Cauſe out of London, fo2 that the Party had an 
Action depending here, whereas in truth he had not any: Al- 
though this were upon the Inkozmation of the Atturny to the 
Party, and the other delayed in his Sute thereby, yet it is not 
Actionable : But, if it were Awarded upon Surmiſe, That he 
was Servant to one of the Clerks, where he was not, there an 
Action would lie; F02 that the Court could not know, but meer- 
ly upon the Parties {nfo2mation. So here, befs2e the Pꝛoceſs 
had been Awarded, the Court might have ſeen, whether he were 
the ſame Peron, who was Bail. TUherefo2e,8c But Fenner, and 
Chinch held, That the Action was maintainable, in regard it is 
ſhewn, that he pꝛocured it by Fraud, and Covine, to deceive him, 
and although he knew that he was not the ſame Party: So there 
is an apparant Torr in him, and it is alledged, That he was the 
cauſe of Awarding the Pꝛoceſs againſt him; As where one pꝛo⸗ 
cures a falſe Sute to be bzought in anothers name, oꝛ where one 
caſts a —— without _ 1 02 e _ 1 = 
ment abſentibus Popham, awdy, P 2 the 
Pandi. 17 Ed. 3. 51. 20 H. 6. 31 & 24. 27 A Nami 


Blake verſus Stanley. 
Ction f02 Moꝛds, Thou art a Coyner of falſe Money, and I have Mo- 
ney to ſhew, which thou coynedſt. After UlerDict it was moved, 
That the Tloꝛds were not Actionable ; Fo2 he doth not ſay, that 
he coyned Money currant in England, otherwiſe it is not Treaſon 
but Miſpꝛiſion. Sed non allocatur, and Adjudged fo? the laintiff, 
abſentibus Popham, and Gawdy. 


Stebbing verſus Goſnall. Trin. 30 Eliz. 108, vel 376. Suff. 
* upon the Caſe, by a Copy-holder againſt his Loꝛd, ſup- 
poſing that he was a Copy holder in Fee, and that with 
the Mannoꝛ ts ſuch a Cuſtom, That every Copy-holder ſhall 
have the Loppingsof the Pollingers; And becauſe the Detendant 
d cut down two Oaks being Pollingers , whereby be loſt the be- 
nefit of the Loppings, he bzought this Action; The Defendant 
Proteſtando 5 That there 18 not any ſuch Cuſtom, fo? lea faith, 
That he cut down two Oaks , bein _— Trees, 
and left the Loppings there fo2 the Plaintiff. 288 
the Plaintiff Demurred. Godfrey fo2 t aintiff moved, t 
it was not any Plea; Foꝛ a Copy-holder hath not onely Jntereſt 
inthe pꝛeſent Loppings, but in a future p2ofit by the ings, 
and therefoze the Loꝛd ought not to cut them down to his pꝛeju⸗ 
dice. Andhe cited a Caſe to beAdjudged in this Court betwixt Gar- 
non and Keble , That this Point was Adjudged — Demurrer, 
That an Action upon the Caſe was maintainable. And of that 
Opinion were Popham, and Fenner: F02 a Copy-holder of 1 — 
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tance hath intereſt in the Loppings, and Boughes, as well as 
the Loꝛd in the Timber: And, if the Lo2d cut down all the Tim: 
ber-Trees, then the Copy-holder ſhall looſe all the p2ofit, which 
fo2 the future might come unto him, and never afterwards 
(hould have any moꝛe Loppings ; And it is a reaſonable Cuſtom 
to have the Loppings of the Pollingers , which anciently haye 
been continued, TUherefoze, &c. But Clinch doubted, becauſe that 


then the Loꝛd, who hath Intereſt in the Timber, ſhould never b 


this means have any p2ofit thereof, and thereby looſe his inheri⸗ 
tance ; wherefo2e it is reaſon , that he might take the Timber, 
and leave the Loppings to the Copy-holder : Dtherwiſe, the 

ſhould never be cut down , and the Timber would decay , whic 

would be a pꝛejudice to the Common-wealth, But, notwithſtand: 
ing, Popham, and Fenner (abſence Gawdy) gave Rule, That, if other 
Cauſe were not ſhewn , Judgement ſhould be entred fo2 the 


Alaintiff, 
. Smith verſus Belay. 


A yon fo2 a Rent-Charge ; Upon Demurrer, the Caſe was, 
That Edward Ardes the Gzand-father made a Feoffment to the 

uſe of Katherine his TUlte t02 lite, Remainder to Rich. his Son 
fo2 life, and after to his Eldeſt Jflue , which ſhould be at the 
time of his death, Remainder in Fee ko J. S. Richard had Ilie 
John his Eldeſt Son, Edward the G2zand-father dies: Kath. Letts it 
fo2 years to Richard, Richard, and J. S. made a Feoffment, and le⸗ 
vied a Fine with Marranty, and Pꝛoclamation to Belay. Ka- 
therine dies, Within five years after Richard dies. John being his 
Eldeſt Jfſue, at the time of his death, Enters as in his Re- 
mainder, And, Whether the Remainder were Deſtroyed by theſe 
Arts, 02, That he now might Enter? was the ſole Queſtion, Lan- 
field moved, That this being a contingent Remainder , and be- 
ing deſtroyed by the Feoftment, and Fine, befoe it hapned and 
fell, that it never ſhould now take effect : Fog, it there be any di⸗ 
ſturbance befoze , that this future uſe comes into Eſſe, it is de- 
ſtroyed fo2 ever: And, in this Caſe upon the ſame Title, betwirt 
Terringham, and Ardes, this Court was clear in Opinion, That 
this future Uſe was Deſtroyed : but that was upon Evidence 
to a Jury, And in Chidleys Caſe this Point was Reſolved by 
all the Juſtices t : And of this Opinion was the whole 
Cn. ot becauſe there were none on the other ſide , they 

0 iſe, 


Ireland verſus Coulter, Paſch. 40 Eliz, rot. 393, er 339. 

Ebt againſt him as Exrecuto2 to one Hunt. The Defendant 
Pleads, That Hunt the Teſtato2 was bound in a Statute of 

100. |. and beſides, that he had not any Aﬀſets : And hereupon they 
were at Jſſue , and a Special Uerdict found, That the Defen- 
dant was Executor de ſon tort Demeſne, And, that the Teſtato2 was 
indebted unto him, and that he retained divers goods to ſatts- 
fie that Debt due unto himſelf , and over and above, then to ſati(- 
fie the Reconuſance he had not in his hands, 8c. Et fi, &c. Jt was 
argued by Tanfield, and Goldſmith fo; the Plaintiff, and by Coke foꝛ 
the Defendant, The ſole Point was,-.TUhether an Exccutor de 
ſon tort Ny retain Hoods to ſatisfie himſelf ? And Coke moved, 
That he well might. And the Plaintiff, by his Action 1 
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him hath allowed him to be rightful Executoz: {Uherefoze the 
finding, That he was Erecutoz per Torr ig not material. And 
he, being allowed to be Executoz, may do all things, as an Exe- 
cutoꝛ, viz. pay Debts , 02 any other lawful ads. And as he may 
do it to a ſtranger , Do he map pay himſelf, Gawdy, and Fenner 
were of his Opinion: Foz as he ſhall be charged by reaſon of 
is Poſſeſston : Like reaſon it is he ſhould be allowed all lawful 
3; and this is here a lawful Act: As where a Diſleiſo2 pays 
Rent, they ſhall be — in Dammages. So if one Enters 
as Gardian, who is not Gardian , he ſhall have allowance fo2 all 
reaſonable Its as a lawful Gardian ſhould, And it might be; 
That in this Caſe he did not know himſelf, but that he was 
ricghtful Executo2 ; As if the Teſtato2 had firſt made a Teſta- 
ment, and thereby made him Executo2 , and afterwards had 
made another Teſtament , and thereby made another Executoz, 
And the firſt was p20ved , All lawful Acts done by him are good; 
And, although the other Teſtament be afterwards found and p2o- 
ved, Chat ſhall notDefeat the lawfulActs,Popham,and Clinch e con- 
tra ; F02 an Executoꝛ de ſon Tort ſhall never have any benefit by his 
Maleteſance, And it is not like to the Cale, where a Diſſciſoz 
pays Rent: Foz that is not any w2ong, 02 pen ceto a ſtranger, 
02 to any other to pay that, which is due: But here this is pꝛeju⸗ 
dicial to a Stranger; F0x every one will be Erecuto? atter the 
death of a Teſtato2, and by that means be their own Carvers, 
and pay themſelves be any other Debtozs, whereby great 
inconveniences would enfue. Neither is this like to the Caſes 
where one Enters as Gardian, who is not Gar dian: Foz there 
the Jnfant may have Treſpaſs againſt him, oꝛ he may charge him 
as Gardlan. And, if he charge him as Gardian, Jt is reaſon 
he ſhould then have allowance as Gardian. There one likewiſe 
is made Executoꝛ by a fozmer Teſtament , and afterwards ano- 
ther Teſtament is made, and therein another made Executoꝛ, 
and, the laſt Teſtament not being known, the firſt is pꝛoved, and 
the Erecuto2 pays Debts unto himſelf, and then the ſecond Te- 
ſtament is diſcovered and pꝛoved: Bet peradventure the pay. 
ment of the firſt Executoꝛs Debts ſhall be allowed him, againſt 
all Strangers at the leaſt : Foz he had coloz to do it, as Execu: 
toꝛ by the firſt Teſtament, and he is to be allowed foꝛ all Judicial 
Acts , which he did, &c. But it is not ſo here, where he takes 
upon him to be Executor de ſon Tort & Teſte Demeſne. And a Pꝛeſi⸗ 
dent was cited Paſch. 32 Eliz. in Communi Banco; That an Erecuto? 
de ſon Tort might not retain to ſatisfie himſelf, TUherefoze, ec. 
Afterwards upon another day it was moved again, And the 
Court ſatd,They were reſolved,That an Executo de ſon Tort De- 
meſne cannot -retain Goods to ſatisfie himſelf his own Debt. 
And Popham ſaid, That divers of the Juſtices at Serjeants Inn 
to whom he had 222 the Cale) were of =_ Opinion. 
we 


nd, That they reſolved to Enter Judgement laintiff : 
But it was then furmiled to the Court, Th dant 
was dead, and thereupon a tay of Judgement was Pꝛaped: But 


the Court would not ſtay it upon ſurmiſe. But upon t 
Th Court Dꝛapet Judgement was Entred, 5 Co 30. Bs be 
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ig Phillida Shackborough ver ſas Biggins. Hy 
1227 ANCE of Burther fo2 the death of her Husband. The Defen- 
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dant pleaned Not guilty , and was found Not guilcy of the 
Murther; but guilty of the Banſlaughter.The Defendant Pay- 
ed to be diſcharged , becauſe the general Pardon had u t 
him, - That he ſhould not be put to have his Clergy , and this pu 
niſhment is not fo2 the Party Plaintiff: But it was Ruled, 
That it was at the Parties Sute 2 and that ſhe might well Pꝛaß 
it, and ſo ſhe did. Note, That Muſgraves Caſe was here cited, and 
— Recozd viewed, And no Judgement therein. Trin. 41. Vlac. 44. 
Olea. 
l Brownlow verſus Farr. Trin. 39 El z. rot. 626. Linc 
19 fo2 the taking of two Loads of TUheat ſet out fo2 the 
ninth part of the G2zain in Hepworth, Upon Not guilty plead- 
ed, It was Demurred upon the Evidence, and the Caſe was, 
That K. Ed.6. was Seiſed in Fee of the ninth Sheaf of the 
Com, and Gꝛain in Epworth. alias Hepworth , as arcel of the Hol 
ſeſsions of the Abbey of St. Leonards, in Comitat. Eborum. And 
by Letters Patents under the Sꝛeat Seal in / Ed. G. granted to 
Eſtofe d Downman , and to their Helrs , Totam illam medietatem 
nonæ gatbæ bladorum & granorum vocat, The ninth Sheak, de, & in 
Epworth in Comicat. Eborum modo vel nuper in tenura, ſive occupatiore 
Willielm. Ward, a: nuper Monaſterio St. Leonardi in Comitat. Eborum 
diſſolut. ſpectant. And under this Patent the [laintiff clatmen the 
entire ninth Sheaf: Fo2, in truth, all was in the tenure of Ward 
by a Leaſe made 36 H-8. under Rent: But Epworth was not in 
the County of York,butin the County of Lincoln, And, Thether 
upon the Patent the entire ninth Sheaf paſſed, o2 not: wasithe 
ueſtion, by reaſon of the Statute of Miſrecital made 7 Ed. 6. 
And it was argued by Roper fo2 the laintiff, Chat all paſſed; fo, 
the Quantity being miſtaken , Jt is expꝛeſſy atded by the Letter 
of the Statute ; And ik not, yet by the intent of the Statute. 
But Henry Yelverton e contra, But as to the Miſp2iſion of the 
County, where Epworth lay, it was agreed on both ſides not to 
be material. Fo2 that is holpen by the Statute , and ſo held the 
Juſtices Popham, and Clinch, cæteris Juſticiaris abſentibus. Blit, as to the 
Paincipal Matter, Popham ſatd , That the Patent could not 
convey more then the Mopety, if it could convey that: Foz, when 
the King was deceived in his Gzant, It was not the Intention 
of the Bakers of the Statute to help that G2zant ; As, if the 
Kings grants the Mapety of two Acres, Jt is not reaſon , 
that the Patent ſhould be conſtrued, That he ſhould have two 
Acres: And that is the difference, as to the Quaintity where 
the certainty is plain; As where the Kings grants two Acres, 
called the Mannoꝛ of D. whereas the Manno? contains an hun- 
dꝛed Acres , Jt is a good grant of the whole anno? , and ok 
all the Acres: But if he had granted all his Männoz of DO. con- 
taining ten Acres, whereas it contained twenty Acres, Nothing 
had paſſed by the Common Law, but it is aided by the Sta- 
tute: There 1s alſo a difference, as to the quality, and nature 
of the thing, As where King len. 8. granted to Str Thomas 
Moor Totam Turbariam ſuam in D. where a fo2mer Patentee, having 
ſuch a Gzant „ had befoze converted part thereof into Ara- 
ble Land, and part into Paſture, That Sir Thomas Moor 
ſhould have but that onely , which was then T 3 
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And the Statute doth not remedy ſuch a Grant, F02 f urbary is a 
1920fit pernable, Which may be in one place, and not in — 1 
after Converſion. But, if it were a great 29002, and after 5 
Converſion of part into Arable, 02 Paſture, the King had 
Granted Totam Moram ſuam, It had been otherwiſe; Foz that is 
pꝛovided fo2 by the iaid Statute. And, if he had Granted all his 
Eftovers in ſuch a CTlood, whereas he had not any Eſtovers,but a 
Coppice in the ſaid CTood e was not remedied by this Statute 2 
And ik a common perſon had Hranted an Acre called che Two Acres, 
one Acre onely had paſſed, A fortiori in the Kings Caſe. (Uherefoze 
It was adjudged fo? the Plaintiſt with the Afſent of Clinch, cæteris 


Juſticiariis abſentibus. 
Barſdale verſus Smith. 


1 by a Uicar, fo2 taking of two Loads of Þay, and carrp⸗ 
ing it away. The Defendant pleads, That the place, where, 
&c. Is Within the Pariſh of Maidttone, whereof he ts Parton impar- 
ſonee; anD It was let out fo2 Tithes: and, That he uled to have De- 
cimas garbarum, & fœni. The ÞPlaintiffreplies, and ſhews a Compo- 
ſition in the time of K. Hen. 3. and, that the Utcarage was then en- 
dowed, which was; That the Aicar ſhould have minucas Decimas, 
&eortam Decimam garbarum in Watwortb (which was an Hamlet 
within the ſatd Pariſh, and the place, where, &c- and was parcel of 
that Hamlet) and, that at all times, whereof, &c. He, and his 
2:edecefſo2s ( Uicars there) haduſed to have the Tithe of Hay 
there. TU herekoze, &c- And it was hereupon Demurred, Tankield, 
By this Preſcription, e cannot have Hay, Fo2 Garba ts always 
Com, and therefoze this Dꝛeſcription cannot ſtand with the 
Compoſition, Coke e contra: F02 as the Aſage hath been, ſo Tt ſhall 
be expounded. F02 it was adjudged in the Exchequer, where a 
Patent was made by King Jobn to one, and his Succeſſoꝛs. And 
ecauſe Bracton ſaith, That anciently Succeſſor was taken fo2 
Heres , and that always ſince It had uſed to deſcend Jure bæredite- 
rio, It was adjudged, That the Heir ſhould have tt by that Char- 
ter. Taherefo2e, &c- And all the Court here reſolved accoꝛding⸗ 
ly, In regard Jt was an ancient Charter, and conſtantly had 
been uſed toertend to Pap, the woꝛd Garba might well extend 
thereto, although at this day Jt is commonly uſed in another 
ſence, Wherefoze It was Adjudged fo2 the Plaintiff, 


Broom verſus Hore, 


Ebrfo2 Rent. The Caſe was, That Sir Chriſtopher Broom 
Lett Land to Hore, rendering Rent, who Lett to Wrigleſ⸗ 
worth the fourth part ofan Acre, and afterwards Sr, Chriſtopher 
Broom Granted the Reverſion to George Broom now Plaintiff ; 
And he bzought Debt againſt Hore fo2 the entire Rent. Tanheld 
moved, That the Action lay not. Foꝛ when the Leſſe Granted his 
Eſtate in part, and the Leſſo2 Granted all the Reverſion of the 
Entire, the Pꝛivity thereby fo2 that part, which was Granted 
over, was utterly deſtroyed, andno Action as to that Part lies 
againſt the firſt Leſſee ; As in the Caſe of Humble and Glover was 
adjudged in this Court. And the Action, being gone in Part, is 
Tone foꝛ the whole. Stephens e contra: Becauſe the Entire Eſtate re- 
Dmmm mained 


(29) 


{+ * 


634 


Termino Michaelis, Quadrageſimo 


mained in Part of the Land, and ſo the Entire Pꝛivity, and gt- 
on remains fo2 the whole againſt the firſt Leſſee; And ſo ts 24 H. 8. 
Ryſdens Caſe, anD 22 Aſſ. 52. and all the Court was of that Opint- 
on, It was afterwards moved by Tanfield, That here was a ſuf: 
penſion of the Entire Rent, F02 It is alledged, and confeſſed, 
That the Plaintiff Entered into that Part, Lett to Wr and then 
That is a ſuſpenſion of the Entire Rent. But the Court ſatd, 
That this Entry were it Lawful, oz To2ttous, being by the 
command of W. veſted all in W. and he was but Servant to W. 
and nothing thereby Ueſted in the Plaintiff, and therefoze, Here 
is not any poſſeſsion in him. M herekoze It was adjudged fo2 the 
Plaintiff, 3 Co. 24. | 


Malyns verſus Sir John Hawkins, 
Hill, 38 Eliz, ror, 676, 


Udita Qerela, tu hoid an Execution of 500. l. upon a Judge: 
ment in this Court, and Surmiſeth: That the ſaid 5oo. |. 
was pald to Str Jo. Hawkins after the Judgement in diſcharge of 
the Judgement, And the Audita Querela was awarded out of the 
Chancery, directed to the Juſtices of this Court, &c. Thereup: 
on a Scire tac. was awarded. And the Sheriff returned, That Ser 
Joh. Hawkins was DeaD . CUhereupon it was Surmiſed to the 
Court, That Dame Hawkins was his Executrix, And a Scire facias 
was awarded againſt her, which was grounded upon this Audica 
Querela, and ſhe appeared upon it, and pleaded, That the fo:eſaid 
500 |. was not paid in diſcharge of the Judgement, And thereup- 
on they were at Julue. And, Jt was found Quod illæ 500.1. fuerunt ſo- 
lutæ by Slx Horacio Palevizino tu Sit Joh. Hawkins, tu Have the Judg⸗ 
ment Alsigned over unto him, Ec ſi, &c. And, thereupon the Opi⸗ 
nion of the whole Court was, That when the Jury found, Quod 
illz 500.1. ſolutæ fuerunt, That ſufficeth fo2 the Plaintiffs Jflue. 
And what was found moze is but Surpluſage; And that an Au- 
dita Querela well lies upon this matter in taic to di _ we 
Execution, FO, if it be true, That the 5-0. l. were payd to2 the 
Judgement, Jt is not reaſon he ſhould be ſtayed in Execution fo? 
it. And, although Jt be found, That a Stranger payd it, yet 
when Jt is found, Quod illæ 500. 1- ſolutæ fuerunt, It ig then to be in⸗ 
tended the ſame Sum, fo2 which the Judgement was obteined. 
And thereupon the Judgement was diſcharged, and Rule given, 
that Judgement ſhould be Entered accozdingly. But after- 
wards, Tanfield at another day moved, That, this Audica Querela 
being an Oꝛiginal out of the Chancery, The Party being return- 
ed mortuus, There being but one Party named therein, Jt is to. 
tally abated ; And the $cire fac. thereupon awarded is void, and 
without Marrant. TWherefoze, &c. Doderidg e contra. Fo; this Au- 
dita Querela ig not innature ofany CUrit:But It is as a Commitl- 
lion fo2 the Juſtices to call the Parties, and to hear the Com- 
plaint, and to do Right, and there is not any Party certain 
thereto, So, although the Teſtats2 be dead, the Executo2 may 
well be called by a Scire fac. and, being made a Party, may be ex- 
amined. And this Suit is in eaſe ofthe Party, who is in P2iſon, 
and therekoꝛe ſhall be favozed in Law, and not quaſhed, if any one 
be made Party to the Eramination, And. to that purpoſe * 
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3 H. 7. I. 2 R. 3. I. 11 R. 2. brev. 638. here a UUrit of Audica Querela 
was bꝛought againſt two, and one of them dies, Jt was Ruled, 
That fo2 this Caule the Urit ſhould remain, and not abate; So 
35 H. 6. 23. If two be Plaintiffs, and the one be Non ſuited, 02 
Releaſe, It ſhall not 1 his Companion, becauſe it is Su⸗ 
ed fo2 the eaſe of both. And 13 Ed. 3. tit. Aud. Quer. 26. this CUrit 
was bꝛought to avoid a Statute fo2 the Non-age of the Conuſee, 
&c. where the Conuſee was returned Mortuus: Bet the Conuſee 
was diſcharged, and there was not any doubt, but that the Writ 
ſhould abate. By this means alſo another mtſchtef might enſue ; 
That the Party always might remain in ]2iſon. Foz it may be, 
whereas one is returned Morcuus at one time, Do another at ano- 
ther time might be returned Mortuus, and ſo Infinite. A Scire fac. 
alſo is in nature of an Audita Querela, when one is in Execution: 
Foz it ſhall compꝛehend all the matter, TUherefo2e, &c. Tankeld e 
contra. I agree with the Books,That in an Audita —_ agatnſt 
two, if the one dies, as long as there be any Party alive, who can 
be Party to the Examination, the TUrit ſhall not abate, no2 a 
new Audita Querela be b20uChtz But There is not any Book, 
that where there is but one Party, and he dyes, that ſaith the 
(Urit ſhall ſtand. But the Book of 13 Ed. 3. is grounded upon 
another reaſon, fo2 that better expounds 18 Ed. 3. 18. which is the 
ſame Caſe; here an Jnfant bꝛought an Audita Querela fo2 his 
Infancy, and his age was inſpected: although the Party were re⸗ 
turned Mortuus; yet no new Audita Querela ſhould be awarded. F902 
his Non-age being adjudged, none can contradict it, noꝛ have any 
— thereto. and therefore. It would be in vain to make any new 
Iarty thereto ; IAherekoze the Party was diſcharged. And 
whereas it hath been ſaid, That a Scire fac. might be bꝛoüght in na- 
ture of an Audita Querela; And there needs not any new Audita Que- 
rela: True it is, But then it is meerly grounded upon a Reco2d 
here, which compꝛehends all the matter: But it is not ſo here; 
Foꝛ this is grounded upon the D2iginal TUrit, which being aba- 
ted, The scire tac. awarded thereupon is ill. TUherefozez &c. 
Gawdy held, That this was but a Tommiſstion, which hail not 
abate by Death, and is like to a Mittimus upon a Fine, 14 H. 7. and 
there is not any Party here, But a Commandment, Quod vocatis 
partibus Juſtice be Done, CUherefoze, &c. But all the other Juſti⸗ 
ces againſt it: Foꝛ It is an D2iginal awarded out of the Chan- 
cery. And, if the Parties be dead, the TUrit ſhall abate, and the 
Commiſston is determined. And they agreed to the Caſes, 
where there are two Parties Defendants, and the one dies, 
That there the TWUrit ſhall not abate ; and ſo to the Caſe of an In⸗ 
fant 0 the reaſon aboveſaid. TUhereupon Jt was adjudged, 

hat the TUrit ſhould abate, And that a new Audira Querela ſhould 

purſued. And ſo Jt was, and the Party thereupon Bapled. 


The Lord Barkley verſus The Counteſs of Warwick, 


| Chon ofa Judgement in the Common Bench, in a Writ of Par- 
tition. Upon the firſt Judgement Quod partitio fiat, before the 
return thereof, and the ſecond Judgement 82 partitio ftabilis ſic 
accoding to the courſe of this TUrit; A TUrit of Erto2 was 
bꝛought, and the Erro2 Aſsigned : And Jt was alledged, That 
there was not any perfect Judgement yet given, until the ſecond 
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Judgement, and therefo2e the TUrit lay not: But in divers Ca- 
les, where there be two Judgements, where the firſt is the Pꝛin⸗ 
cipal, There Erro2 may lie befoze the ſecond; As where an AC. 
ſiʒe, 02 an Ejectione Firmz 1 bʒuught, where the Land is the Jin: 
cipal, if Judgement be given fo2 it: Although Dammages are 
ta be Recovered, yet, befoze a CUrit of Enquiry foꝛ them, Erro2 
lies, becauſe the Dammages but acceſſoꝛy. But in Treſpaſs, oz 
in an Action upon the Caſe, where the Dammages are the Pin: 
cipal ; Although that the Judgement be Quod recuperer, pet until 
Dammages be Enquired, and Judgement thereupon, no Erro2 
lies: AS it was agreed in Ruſſel and Prats Caſe, ſo in 21 Ed. 3. in 
the Caſe of Accompt, until the ſecond Judgement no TUrit 
of Erro2 lies: Fo2 the Plaintiff might be Mon ſuited befoꝛe the 
ſecond Judgement given; AS 1 H. 7. 2.18. And ſo it was adjudged 
in : Elz. betmixt Harding and Vine. Sa / R. 2. in Formedon, where 
the Tenant was ouſted of Aid, Erro? lies not until the Judge: 
ment of the I ꝛincipal: And ſo held all the Court here, That the 
ſecond Judgement in this Cale is the ]I2tncipal,and bekoze that 
Death ſhall abate the Crit. And they agreed the differences in 
the Tales, where the Dammages are but acceſſozy, &c. But, be: 


cauſe It was anew Caſe, they would adviſe, Ec adjournatur. Note. 
BroWnlow the Prathonotary told me, That It had been adjudged in the Com- 


mon Bench; That the Death after the firſt Judgement ſhall not abate it. For 
where che Plaintiff died after the firſt Writ, the Heir had a Scire fac. 
upon that Judgement, and it held to be mainteinable: and, if ſo, The firſt Judg- 
ment is the Principal. 


Buskin, alias Living verſas Edmunds Ante, Mich. 38. Pl. 7. 


Ebr in London upon a Leaſe fo2 years, ſuppoſed to be made in 

London of Tithes in H. in the County of Kent, by the Af: 
lignee ot a Reverſion againſt the Alsignee of a Term. After Qer- 
dict upon Nihil debet p{eaDded, and found fo2 the J laintiff, It was 
moved in Arreſt of Judgement; Foꝛ that this Action was bꝛought 
in London. F902 it is not grounded upon any JI2tvity of Contract ; 
F02 both the Parties are Strangers to it: But by reaſon of the 
occupying the Land, and the Eſtate of either of them therein. 
And although peradventure the Action at the firſt might well 
have been brought in London by the Leſſo2, fo2 the Contract 
made there, yet it cannot be ſo here. TWherefoze, &c. Altham and 
Brock moved foꝛ the Octendant, That the Action lies not: Sed non 
allocatur. F02 the JIuvity of the Contract is conveyed with the 
Eſtate, But, fo2 want of Pꝛivity, Debt lies not againſt the firſt 
Leſſee, becauſe he was not ivy in Eſtate. But the Contract is 
always triable where it was made viz. in London) and therefoze 
the Action there is well mainteinable. And It was Adjudged t02 
the Jlatntiff, 


Scambler verſus Waters. 


Ction upon the Caſe, foꝛ diſturbing him to execute the Office 
of Steward of the Courts, and to take the Pꝛoſits, &c. and 
ſhews all his Title in the Declaration. pon Not Guilty pleaded, 
a Special Uerdict was found; That, from time whereof, Kc. 
There was a Steward of the Courts of the Biſhops of Norwich, 
who uſed to have 10. . Fee by the year, as alſo an C nver-ſtewary, 
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who had 4. |. Fee per annum, &c. And, That the Duke of Norft. was 
high Steward, and died, and that the Biſhop of Norwich Granted 
the Office of Cinder-ſtewardſhip to Nicholas Hare,and to two of his 
Sons f02 their Lives; That Nicholas Hare, and one of his Sons 
dyed; And, That the youngeſt Son, being within age,Granted tt 
to Waters the Ocfendant, And, That Scambler Biſhop of Norwich 
Granted both thoſe Offices to the ]Aaintiff, with the Fees; And, 
That the Defendant diſturbed him. And Jt was moved by Daniel 
Serjeant, AND by Tanfield, That this Ucrdict is found fo2 the [lain- 
tiff. Foꝛ being found, That it was the Cuſtome, That he might 
make an Under ⸗ſteward, and he Granted the Office to thꝛee: That 
cannot be well maintained by Cuſtome. It is alſo againſt reaſon, 
That the Biſhop, having the Grant of the High Stewardſhip, 
That he ſhould appoint the CUnder-ſtewardſhip : Foz It is the 
Office, and £Outy ofthe High Steward. An Jnfant alſo cannot 
be an Officer; Foꝛ he cannot be a Judge in a Court, as a Stew- 
ard is in in the Leet, a mulco fortiori He cannot Alsign over the 
Office: Foꝛ an {tant canuot be Bayliff, noz Attoznep foz this 
Caule ; Foꝛ he is not to be conceived to be of diſcretion to execute 
it. Much leis can he execute the Office of a Judge. Wherefo2e, 
&c. Popham, and e Held, That an Infant cannot be a Stew- 
ard; F02 he cannot by Intendment execute it, much leſs may he 
Aſs191n it over. and Popham fatd,That it was uſual 102 Biſhops ta 
appoint great {2erſons to be Stewards, and to appoint their 
Cinder-{tewardvs aifo, But Jt would be hard to maintain it, 
eulen they be ancient, and Diſtinct Offices. Ec adjournatur. 
Co. Littl. 


Ards verſus Watkin, Trin. 40 Eliz. 


Pon DemurrerThe Caſe was; Leſſee fo2 thirty years of a Parcel 

of Land, called Shorcwood, Letts it 702 Deu eight years,ren- 
dering 34. ]. Rent per annum; and after Devileth 28. 1. Parcel 
of that Rent to his thiee Sons, ſeverally, to every ot them a 
third Part. And the one of them bzings Debt fo2 his Part ot 
the Rent: And, TUhether this Action lay, 02 not: was the Quc⸗ 
ſtion. And Jt was argued by Rydgley fo2 the Plaintiff, and by 
Nichols fo2 the Defendant, And Gawdy, and Fenner held, That the 
Action well lay: Foꝛ there is no doubt, but that Rent may be de⸗ 
viſed, and be divided from the Reverfion, Foz Jt is not meerly 
athing in Action, but quaſi an Inheritance; As 26 H.5. Dy. Knolls 
Cale is, and 24 H. 8. Ryſdens Caſe. It Leſſee Grants over all his 
Term in Part of the Land, yet it is chargeable in an Action 
with the Entire Rent: F02 he by his Act 2 
And by the Grant of Part the Leſſee is not compellable to At- 
tom: Foz then he ſhould be lyable to two Actions, 02 two Di⸗ 
ſtreſſes, But the Deviſe is quaii an Act of Law, which ſhall enure 
without Attoꝛnment, and ſhall make a ſufficent Pꝛivity, and ſo it 
may be well appo2tioned by this means, TUherefoze, &c. But 
Popham,and Clinch e contra. F02, s the Leſſee by his own Act ſhall 
not divide the Leſſo2s Contrack, no2 appoztion his Action. So 
likewtſe the Law favo2s the Leſſee; That the Act or the Leſſoꝛ ſhall 
not charge him with divers Actions, oꝛ doubleDiſtrefſes,but upon 
his voluntary Attoznment:And the Contract being Entire can- 
not be appoztioned. But Popham agreed, That the Rent — 
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well Deviſeable, and by that means ſeverable from the Rever: 
ſion, And, although a thing in Action cannot be transferred over, 
no2 be Deviſed, yet a Contract, which ariſeth trom an Intereſt in 
Land, 02 which is an Jntereſt, may be well transferred over, 
Cherefoze, &c. Adjournacur. Reſiduum poſtea, Hill. 41. Pl. 8. 


Harvy verſus Wrot. Hill, 35 Eliz. rot, 381. 


Eke. of a Judgement in Dower. Fo2 that the Judgement was 
againſt him by Oefault befoze any appearance, whereas he was 
an Jnfant : And it was thereupon Oemurred; And the Court 
held it ta be no Erro2. F02,if Jnfants would never appear, There 
would never be any Recovery in Dower- And Popham ſaid, That 
the greater part of the Juſtices in Serjeants Inn were of his Opini⸗ 
on. Gawdy was abſent, Et adjournatur. It was afterwards moved 
again, and in Hill. 4: Eliz. Rule was given to affirm the Judge- 
ment. But It was afterward Reverſed foz the Defect of Tlar⸗ 
rant of Attozney, 


Holiday verſus Hicks. Paſch. 40 Eliz, rot, 336. 


Ction upon the Caſe ſur Trover, and Converſion of 25.1. The 

Defendant pleaded Not Guilty. And the Jury found a Spect- 
al Gerdic, That the Defendant being Servant, and Factoz to 
the JIlaintiff, Sold twenty Quarters of his Maſters Co2n fox 
25.1. and receiving it, Converted it to his own uſe, Stephens mo- 
ved fo2 the Defendant, That this Uerdict is found fo2 him. Foz 
this 25. . was never in his Baſters poſſeſsion,no2 his money, and, 
this Action lay not, but rather an Accompt. This alſo is money 
out ot any 2 Cherefoze, &c. But Fenner held, That Jt was 
found fo2 the Plaintiff, Fo2 the poſſeſston ofthe Servant is the 
Haſters poſleſstion, and it is, as if he always had it in poſſeſsion. 
And Jt hath been adjudged, That, the Servant being robbed, 
the Maſter may well bzing the Action. And that was the Loꝛd 
Richs Cale, Clinch doubted, Et adjournatur. Reſid. poſtea, Term. Paſch. 
Pl. 9. 


Redſton ver ſus Eliot. 


AW fo2 theſe TU92Ds; Thou art a Rebel, and all, that keep thee 
company, are Rebels, and thou art not the Queens friend: After Uerditt 
It was moved, That the Action lay not fo2 theſe woꝛds. Foz as 
to the firſt woꝛds, Thou art a Rebel, It was adjudged here in Wells 
Caſe, That an Action lies not. And 16 Eliz. in the Common 
Bench, between Buſtard and Pers, It was adjudged, That fo2 ſay- 
ing Thou art not the Queens friend, no Action lay : wherefoze 
they being coupled together, the Action lies not. But Fenner, and 
Clinch held, That the woꝛds were Actionable. Fo? although to 
ſay Thou arr a Rebel, will not bear an Action of it ſelf, yet, being 
conjoined with the other woꝛds, All that keep thee company, They 
are thereby much aggravated,and ſhews his Intent. But, cæteris 


Julticiariis abſentibus, adjournatur. 


Tyrrel 


— 
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Tyrrel verſas Baſh, 


Reſpaſs vi & armis, Foz taking his Goods. The Caſe was; 

That a Sheriff took Goods by a Fier fac. and, befo2e Executt: 
on done by Sale, The Defendant took them again, and he bzings 
Treſpaſs,and,TUhether it lies, becauſe he Had not any p2operty? 
Vid. 11 H. 4. 23. and 7 Ed. 6: Stringfellows Cale, Fenner, being onely 
in Court, ſatd, That he had conferred thereof with the Lozd An- 
decſon, anD Periam, and They held clearly, That the Action well 
ly. a he commanded Judgement to be Gntered koz 
the Plaintiff, 


Reſton verſus Potnfreict. 


Trin. 40. Eliz. rot. 1125. 


1 fo theſe Mozds, Mrs. Ann Reſton (The Plaintiff innuen- 
do) hath had a Childe, it is true, for ſhe was conveyed to B. and there 
ſhe laid her great Belly: It is as truth, that ſhe hath had a Childe,as that you fic 
there, For the was ſent away with Childe, and if ſhe had not a Childe, ſhe 
hath made ir away: Aud aàlledge, Chat. by reaſon of theſe MNoꝛds, ſhe 
loſt her Marriage. The Defendant Demurred. And thereupon 
adjudged fo2 the Plaintiff, 


: Hemſley verſus Brice Hill, 40 Eliz. rot. 103. 


| nn firmæ of a Leaſe of Gabriel Armſtrong. CJpon a Special 
Uerdict the Caſe was, That Henry Stapleton, being Seiled in 
Fee ofthe Manno of Rempſtone, and of the Advowſon of Rempſtone 
in Fee, the Wanno2 holden in Socage, the advowlon by Knight 
Service in Capite, Deviſed all his Lands to Elz. his TUite fo2 Fer 
Life, Remainder to Faich his Daughter in Tail, Remainder to 
the Eldeſt Son of William his Bother in Tail; Remainder to 
his Cozen William Scapleton in Tail, with divers Remainders over 
Remainder to the right Heirs of Henty the Deviſo2 ; Henry Dies, 
Eliz. Enters, and Lett all the ſaid Lands to Jackſon, who occupied 
the Entire fo2 thꝛee years; Faith Dies without Iſſue Elz. Dies, 
John Stapleron Son, and Deir of William Stap. Enters ; And that Ger- 
trude Yeo: WAS Coen, and Peir to Faith, and that ſhe Levied 
a Fine to Gab. Armſtrong of the anno? of R. which Gab. Armſtr. 
by Deed Enrolled in Chancery, Bargained,and Sold the Land 
to Ed. Turvile fo; Life, Remainder to the Queen in Fee nu 
Condition, if he payd 20.5. to Ed. Turvile During his Life, 92, after 
his death, to the Queen, oꝛ her yy at the Receipt of the 
Exchequer, Chat the Bargain, and Sale ſhould be void;and,That 
the ſatd G. A. tnight Re-enter. And they further found, That G. 
A. payd the 20.s. to Ed. Turvile, and Entred, and Demiſed thee 
Acres to the Plaintifk, who Entred : And, That the Defend- 
ant, by the command of J. Stap. Ejected him out of the thzee Acres. 
Et ſi upon all this matter, &c- The firſt point was, If this De- 
vile being votd fo2 a third part (So as Devilke ought to 
have had but two parts, and the third parthave deſcended) The 
Deviſee Entring generally, and Letting all, and the Leſſee oc- 
cupying all, UUhether thts ſhall gain the poſſeſsion of the * 
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and Deveſt it out of the Heir: So as, at the time of the Fine Le⸗ 
vied, he had not any thing, and ſo nothing paſſed thereby to G. a. 
the Leſſo2, Secondly, Admitting the Fine were good foz the 
third part, when G. A. Bargained, and Sold it to Ed. T. fo; 
Life, Remainder to the Queen in Fee upon Condition, &c. 
{lhether by the payment of the 20.5. to Ed.Turv. it ſhall Deveſt the 
whole Eſtate, 02 no part thereof, without Office, 02 Monſtrans de 
droit? Coke Attomey General, and Crew fo the Plaintiff; That 
by none of theſe Acts the Heir was out of Poſſelsion: But that 
his Fine was good. Fog, firſt by the Deviſe the Peir is to be 
Tenant in Common with the Deviſee ; and, if one Tenant in 
Common Enters tnto the Entire Land, his 44 ſhall be 
adjudged the JIoſſeſsion of his Companion allo: And he ſhall not 
be put out of JSofſeſsion, And Crew ſaid, That in 26 Elz. in the 
Common Bench, between Pollard and Alcock this Point was in 
Queſtion, and Ruled: There the Deviſee Enters into the 
whole, and the Heir without Entery Leviesa Fine of his third 
Mart to aStrauner, That Jt was goon, Foz it never was out 
of his oſſeſsion: And, if the Entery did not gain the Poſſeſst- 
on, the Leaſe fo2 years did not alter it; Foz nothing paſſe 
thereby, but what might lawfully paſs, na moze then in 26 l. 8.9. 
Ahere a Tenant in Common Levied a Fine of the whole Land 
the Boyety onely paſſed, fo2 he could not gain the Entire Poſſel⸗ 
ſion. But, if he had actually expelica his Companion, It hay 
been a Diſſeiſin in Deed: D2, if he had made a Feoſtment, 02 a 
Leaſe fo2 Life of the Entire Land, It had veen a Oiſſeiſin of The 
whole, and it had all paſſed, And, when at firſt he Entered Gene · 
rally, The Law will not tmpute any Torc therein, But, that he 
Entered as lawfully as he might : And he cannot afterwards by 
any (Uo2ds Deveſt his Companions Poſſeſsion. But Coke ſatd, 
That, if afterwards he had made a Feoffment of the Entire, 
T hat had expꝛeſſed his firſt intent to be to Enter into the Entire, 
and to give oſſeſsion of the whole. And as to þ ſecond point they 
held, That by this payment the Entire Eſtatk is Deveſted with- 
out Office. Foꝛ, when the Free-hold is in a Common Perſon, and 
the Rematnder only in the Queen, by the limitation ofthe Party, 
and not by any ſetled Jntereſt , It may well be deveſted out of 
the Queen, by matter of Fact, and, in many Caſes, by matter 
in Law; as in Nichols Caſe, Plow. 477. by d 2 
fo2 the increaſe of the Eſtate: So there fol. 483. by a Remitter. 
So, if a Difleiſo2 makes a Leaſe fo: Life, Remainder to the 
Queen, yet the Diſleiſee may enter, oz have an Aſstſe againſt 
e Tenant fo2 Lite, and thereby Deveſt the Eſtate from the 
ueen; And, as the Eſtate commenced by the Act of the Partp, 
ſo by his Act it may be defeated. And 49 Ed. 3. 16. ts, That if 
one Devile , that his Erecuto2s ſhall ſell his Land, and dies 
without Heir, The Land ſhall Eſcheat to the Ging; yet the 
Executo2s may ſell, # thereby Deveſt it out of the King. (Uhere 
foze , &c. Tanfield , and Ge. Croke on the other ſide; That this 
entring generally, although he claims not the whole by erp2eſs 
wo2ds , pet entring by fozce of the Deviſe , which was of the 
whole, is, and amounts to an expzeſs claim of the whole. And 
where two have Title deſcended unto them as Co-parceners, 
02 a Title devolves, 02 comes to two, as Tenants in Common, 
If the one enters firſt, and claims all, befoze the other yay 


, 
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and gave day to the Defendant to ſhew other Cauſe, otherwiſe 
Judgement ſhould be entered fo2 the IDlaintiff. At which day 
it was moved in Arreſt of Judgement, That the Uerdict was 
inperfece, Firſt, Becauſe it is not found, That Gertrude, from 
whom the J laintiff claims, was Heir to Hen. Stapleton the De: 
viſo2, but to Faith; and it may be, that ſhe was Peir to Faich; the 
Daughter If the Deviſo2 ; Foz a Uerdict ought to be full, and 
perfect, And it may be, although Faith was the Daughter, The 
Devicdꝛ might have a Son, oz that ſhe was Heir to him by a 
ſecond Aike: Anda Uernict ought to have ſo great certainty, 
That no apparent intendment can be againſt it; And, if it be 
falſe, That an Attatnt may be bzought. And, to that purpoſe, 
a Cale was cited to ve Ruled in this Court accozdingly, betwirt 
Price, anD Johns, 35 Eliz. Secondly, Becauſe it was found, That 
the Deviſe was found to be to Elizab. fo2 Life, Remainder to Faub, 
ita pcout in ultima voluntate ipſius Henrici apparet, cujus tenor ſequitur in 
hac veiba (wherein is mentioned, That the Deviſe was made to 
the Son of Will. Stap.) Butt it is not fo found by the Jury.Thirdly, 
Becauſe the Ejectione Firmæ ig bꝛought of 400. Acres of Land 
And the Jury found the Defendant,Quoad all beſides thꝛee Acres, 
parcel Tenementorum przdictorum,Not Guilty, & Quoad the thꝛee Acres 
they finde all the matter ut ſupra. And, That Gabriel Armſtrong Lett 

foꝛeſaid 99 8 Acres to the Plaintiff,and that he was poſſeſſed, 
and, Chat the Defendant Ejected him out of the thꝛee Acres, par: 
cel Tenementorum prædictorum; And they did not find the Ejectment 
of the fozeſard thꝛee Acres Lettz&c. And it may be, that re Eject- 
ment was of other thzee Acres. And, fo2 this Cauſe, the whole 
Court held it to be ill: But to the two other Exceptions, The 
ſpake not much. TUherefoze a Ven. fac. de novo was Awarded, 
And, at the Trial, the matter was Compounded. 


Ricsby verſus Wentworth, 


r — upon a Sute fo? Tithes, and grounds big Prove 
bition upon the Statute of 31 Elz. cap. poling, That the 
ſaid Parſon had committed Stmony in coming to the Par- 
ſonage , and thereby t e Church was void , and the Tithes not 
appertaining unto him. And it was agreed per Curiam , Gla»vi/c 
abſente ; That a Pꝛohibition lay not: Foz the Simon might 
more aptly be Tried in the Spiritual Court. TUherefoze Con- 
ſultation was Awarded, 


Button verſus Downham. 
Trin. 40 Eliz, rot, 865. 


Ebt upon Obligation, Conditioned to ſave him Jndempnified 
D krom an 9 — wherein the Plaintiff, and Defendant 
were Obliged to one Wolmer, Cc. and from all Sutes , and 
Actions concerning it. The Defendant pleaded the Statute 
of Ufury ; Aud, That it was corrupte aggreatum between him, and 
I EN 

9 10. ; 7 
That che Obligation was made foz that Cauſe , and (0 rs 
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hich the Plaintiff might have pleaded in Debt againſt him, b 
That it was not any Uſury ; in regard the Payment of the 10. 
is appointed to be upon an Jncertainty, viz. the Life of Ac. But 
Anderſon, Walmſley, and Owen (Glanvil abſente) held it to be Aſury: 
Fo2 the Cozrupt Agreement (which is confeſſed by the De- 
murrer) makes it Utury , And it is the Intent makes it to be 
ſo, 02 not (0. Foꝛ, if there be a Nager betwirt two, to have 
40. I. £02 20-1. if one be alive at ſuch a day, That is not any Uſury: 
Fo2 the Bargain was bona fide, and not fo2 Loan; But, if the 
intent hereby was to have a Shift, it is otherwiſe. But here, 
fozaſmuch as the Condition was, to ſave him harmleſs from ali 
Sutes, which he had not done, noz doth the Defendant anſwer 
thereto, but to the Obligation onely, They held the [lea to be 
ill; Foꝛ, although the firſt Obligation were void, yet the ſecond 
Obligation is Fo2feited ; Becauſe the Plaintiff had not ſaved 
him harmleſs from Sutes concerning it. 


Anonymus, 


Crion upon the Cale Eb Tozus, viz. That he keeps a Bawdy- 
Houſe. And Ruled, That the Action lies nat: Fo2, by the 
Common Law, he is not puniſhable ; But by the Cuſtome of 
London. And therefo2e this Action ought to have been Sued in 


the Spiritual Court. 
Wrenford verſus Gyles, 


Leaſe was made fo2 Twenty one Bears, if the Leſſte lived 

ſo long, and continued in the Leſſoꝛs Service, The Lefſo2 
dies. CUhether the Term was Determined? was the Queſtion, 
And Anderſon, Owen, and Glanvile held, That the Leale continued: 
Foꝛ there is not any Lacbeſs in the Leſſee, That he did not ſerve ; 
But it is the Act of God, that he cannot ſerve any longer: And 
it is like to Sir Tho. Wroths Caſe, &c. But Walmſley ſtrongly a- 
gainſt it; Becauſe it is a limitation to the Eſtate, That it ſhall 


not continue longer, then he ſerves, Quzre. 
The Counteſs of Warwick verſus The Lord Berkley. 


15 a Writ of Partition, Judgement was, Quod partitio fiat. 
CUhereupon, befo2e the ſecond Judgement, The Lo2d Berkley 
brought a Writof Erroz. But all the Court held, That, until 
the ſecond Judgement given, Quod partitio ſtabilis fir, the Recoꝛd 
is not full, noꝛ the Judgement perfect, And therefoze the Recoꝛd 
ſhould not be Removed, 


Chambers verſas Leverſage, 


A Eon upon the Caſe, upon an Aſſumpſit; Fo2 that William 
A everſage , Teſtato2 to the Defendant , was Endebted unto 
him, by Obligation, in 20.]. And the Detendant having Aſſets, 
&c. pꝛomiſed to the Plaintiff , in Conſideration, Quod daret diem 
ſolutionis pro uno anno, That he would pay it. The Jſſue was Non 

Nnnn 2 Aſſumpſic 
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Aſſumpſic, and found fo2 the Plaintiff; And the entire Debt given 
in Dammages. And Exception taken, becauſe a Day canuot be 
given, But the Day of Payment may be Dekerred. And the Court 
laid, True it is, a Day cannot be given in pꝛoper ſenſe; But it 
is to be intended, accoꝛding to the vulgar and common diſcourſe, 
as dcferring the Day of Payment. And the Court further 
ſaid, That here was a great miſchief to the Defendant, Foz, 
notwithſtanding this Recovery, The Plaintiff may have Debt 
upon the Obligation; And therefoze the Jury ought to have 
given Dammages onely fo2 the Non payment at the Day, and 
not have given the entire Debt: But, upon the 10 laintitfs pꝛo⸗ 
_ to — the Bond to the Defendant, The Io laintiff had 
udgement. 


The Earl of Lincoln verſus Topcliff. 


2 upon a Bill enſcaled , whereby the Defendant acknow⸗ 
ledged, That he had received of the J9laintiff 7.1. ad emendum 
a pair of Bellows, and other things, to the uſe of the Earl; and 
avcrs, That he had not Bought the Things, no2 aid the 
Ponch. And thereupon the Defendant Demurred : Foz he 
Objected, That the Plaintiff, in this Caſe, ought to have had 
Accompt, atd not Debt. But all the Juſtices held, That he might 
have either the one, oꝛ the other, at his Election. Tthherefoze, 
without Argument, Jt was Adjudged fo2 the Plaintiff. 


Powel verſus Braſen-noſe Colledge, 


Ormedon. The TUrit was Prxcipe quod reddat 2c. acres Hedington 

(in being omitted) Williams pꝛaped, That it might be amended: 
and ſhewed the Court, That it was onely the Default of the 
Clerk; fo2 he had wit it out of a Paper delivered him to ma 
the TUrit , wherein this TUo2d In was in (which the Curſito2 
confeſſed , upon his Examination here, upon his Dath) where- 
upon it was Amended by the Oꝛder of Court. But Walmſley firſt 
doubted thereof; becauſe, Jt being an Oꝛiginal 771rit, TUhether 
it might be here Amended, where the Defaults of their own 
Clerk are onely Amendable. But, afterwards, he Afſented to 
the Amendment, 


Darrel verſus Wilſon, 


Eplevin. The Ocfendant Avows fo? a Rent-Charge, as Ex⸗ 

ecutoꝛ: And the G2ant of the Rent was to his Teſtatoz 
fo2 Fo2ty Bears, with a Clauſe of Diſtreſs in the Deed, That 
the Gꝛantte, and his Heirs, might Diſtrain fo2 the Rent, during 
the Term. Pet it was Ruled, That the Erecuto2 ſhould have 
the Rent, and Diſtrain fo2 it, and not the Heir, 


Reads Caſe, 


2 fo? Ulows. TUhereas the Plaintiff was a Juſtice of 
Peace, within the County of Lincoln, That the Defendant 
ſpake theſe TUo2ds, J heard it ſpoken , That Mr. Read was one, 


that was at Burrels Robbery ;, And, that Four of them went to his _ 
; the 
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the next Morning, abi revera the Defendant never heard any ſuci 
701990s, &c. The Defendant pleaded Not Guilty; And if was 
found againſt him, and 100. Marks Dammages given. And it 
was moved by Harris, That the W1o2ds were not Actionable ; 
Foz they be not ſpoken out of Malice, But upon anothers 
Repo2t : Neither is it ſaid, That Pr. Read was one of the 
Robbers; And it may be taken in good part, That he was one 
of the Company of the Parties Robbed: And, when it ſtands 
indifferently, the beſt (ſhall be taken, Yelvercon e contra; Fo2, when 
he ſpeaks TU192Ds-upon Repo2t, whereas there was not any ſuch 
Repo2t, It was a Slander in him; otherwiſe every one, by ſuch 
an Addition of a Bepozt, would Slander another. Aud it wag 
therefoze Adjudged in 22 Eliz. between Meggs, and Grittin, where 
an Action was b2ought ; A Woman hath told me, that ſhe heard 
ſay, That Meggs his CUlife Killed her firſt husband: And avers, 
That there was not any ſuch Repozt: And Adjudged, That 
the Action was well bꝛought. TUherefo2e, &c. And the Juſtices 
doubted thereof ; Foꝛ TU102Ds of Slander ought not to be taken 
by Implication: and willed the J2arties to Agree. And the 
Plaintiff took 5. |. fo2 all. And Judgement was entered by 


Conſent, 
Hale verſus Cranfield. 


Ction Upon the Cale, fo2 that he ſpake Quzdam ſcandaloſa verba 
AG the Plaintiff; Tenor quorum ſequitur in hæc verba, Thou art 
a cozening Knave, and a Bankrupt , vel conſimilia. The Defendant 
pleaded Not Guilty, and found fo2 the ]Ilaintiff; and Judgement 
Entered fo2 him, without 2ivity of the Court. And the Court, 
being now moved therein, held, That an Action lies not. And 
Walmſley ſaid, Jt was by reaſon of the wozd conſimilia, as it was 
Adjudged in Garters Caſe : It is not good alſo, fo2 that it is ſaid, 
That he ſpake divers Tlozds, Tenor quorum ſequicur. Ulhetc⸗ 
foe it was Commanded, That the Roll ſhould be Amended. 


Allen verſus Stear. 


| — bꝛought in London, upon the Statute 13 Eliz. cap. 5. 
fo2 Juſtifying apud IL. of a Fraudulent Gift of Goods, made 
by Holden to the Defendant , to Defraud the Jlaintiff of his 
ebt. The Defendant ſaith, That 2. gave thoſe Goods unto 
him at Coventry bona ſide; and, that he Juſttfied the Hitt there, 
and Traverſcth the Juſtifying at London. Et per curiam Ruled 
to be no ]Ilea: Foz, although the Statute of 32 Eliz. cap. re- 
ſtrains Common Jnfo2mers to bing their Action onely in the 
pꝛoper County where the Offence was done; Yet, that doth 
not extend to a Party grieved, But that he may Inkoꝛm in what 
County he pleaſe; fo2 he is not a Common Jnfo2mer, There- 
foe the Defendant waved that ]Ilea, and pleaded Not Guilty. 


Anonymus, 


A Traint upon a Uerdict in the Exchequer, The [artics were 
at Tfſue Quod bonum fecerunt Sacramentum. And at the Day 


of Trial, the grand Jury appeared, and the Reco2d of the 
Ercheauer 


— — 
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Exchequer was not Removed hither ; and it was Debated what 
ſhould be done: Foz it was agreed per Curiam, That no Dap 
ſhall be given to the Plaintiff to bzing in the Recozd; Fo2 the 
Blaintiff, at his peril , ought to have bꝛought in the Recozd 
befo2ze that time. Aud a IDeſident was then ſhewn in 26H. 6. 
That the Judgement in ſuch Cale was , Quod Querens nihil capiat 
per Breve; Et quod tam Defendens, quam Juratores eant inde fine die; ind 


no Fine put upon the JIlaintiff, And ſo it was done here, 


Anonymus. 


Eee) - Des againſt Two upon a Contract. The One pleaded Nihil 


£56 ) 


(57) 


(53) 


debet per patriam. The other wages his Law. And it was 
held by all the Court, except Glanvile, That the one onely cannot 
wage his Law; But he ought to plead alſo = patriam, becauſe 
the Debt is joynt, But Glanvile e contra, "Becauſe otherwiſe 
every one might be ouſted out of his Law, by joyning one of the 
Dlaintilts Friends with him in the Action. Vide 40 Ed. 3. 35. 
3 3.27. 


Gybbins Caſe, 
Trin. 40 Eliz. rot. 3 339. 


Az upon the Statute 7, & 2. Ph. & Mar. fo2 the taking a 
Diſtrels apud D. in Comitat. Suſſex. And D2LVINg it to S in Comitat. 
Kanciz. The Defcndant pleaded Not Guilty: And it was Tried 
by a Jury of the County of Suſſex, And This matter moved in 
Arreſt of Judgement; Becauſe the Ven. fac. ought to have been 
from both Counties: Foꝛ the Torr conſiſted of two parts. And 


of that Opinion was the whole Court, 


Smalpeace verſus Smalpeace. 
Hill, 40 Eliz, rot, 912. 


Ebt againſt the Defendant, as Adminiſtratoꝛ of F. He pleads 
7 a Recovery againſt him, as Erecuto2 ; and beſides, to ſa-. 
tisfie that, he hath not any Aſſets. And it was thereupon Demur⸗ 
red, and Adjudged to be a good Plea; and he ſhall not be twice 
Charged. Mherekoze Jt was Adjudged fo2 the Defendant. 


Stepney verſus Lloyd, 
Trin. 40 Eliz. rot. 1157, 


DE= upon an Obligation. The Caſe was, That Stephens, 
Sheriff of Carmarden, by Uertue of an Attachment under 
the ]P>tvy Seal of the Court ofRequeſts, took the Defendant ; 
and, f02 his Jnlargement, he made this Obligation, To appear 
befoze the Queens Councel, attending in the Court of Re- 
queſts at Weſtminſter. And, in Debt hereupon , The Opinion of 
Anderſon Chief Juſtice , and Glanvile was, That the Pꝛoceſs 
was not any TUarrant to the Sheriff to take the Body, no2 ta 


take the Obligation; Foz that Court not any power, by 
a Foz that Court pay not T Anse, 
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2 Sheriff ought to obey the Pots out nt the Court o 
Mards, and Outchy-Court ; fo2 they are p the 
Statute. Werte e they held, That this Obligation 
not within Statute of 23 H. 6. F02 the ſaid Statute in- 
uſtopy by the Courſe of en wo ich, who this Poller 
0 * 8 
— was taken per Dureſs, and (0 avotdable. And al oy 
it was Illedged, « $ 


although 
is Dbligation is within the Sta- 
tute , in regard the That th _ it by colour of his Dffice, 


h he was not lawfully in his Cuſtody, Jt was not: 
iithſtanding Adjudged fo2 the Detenvants ; . 


Termino 
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1 
Audelcy verſus Frank. Mich, 40, & 41 Eliz, rot, 557, 


bb in Chancery (fo2 that the Jlaintiff mas 
N Servant tothe Lo2d Keeper) upon a Contract, 

| and upon Arrearages of Accompt. The De⸗ 
fendant Quoad that, which was upon Accompt, 
D pleaded Nihil debet per patriam, AND Quoad Reſi- 
duum he wageth his Law, and the whole Re- 


BD, a\ WV 


*% 
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Davies verſus Taylor. 


Ction f02. theſe Tloꝛds, Thou art rotted with the Pox. And by 
Henner, being onely in Court, Adjudged, That the TTLoꝛds 
were Actionable: Fo2 it is to be intended of the trench Pox. 


Beverley verſus Beverley. 


Ebt in the Common Bench againſt John Beverley, and Joſeph 

Beverley, upon an Obligation; And Judgement againſt both 
And a Capias ad ſatisfaciendum Iſſued againſt Joſeph onely: and there⸗ 
upon, being Outlawed, bzought Erroz. And, becauſe it ought 
to Have dern Awarded againſt both, as 34 H. 6. 33. 18; As aiſo, 
becauſe it appears not by the Return of the Exigent, That the 
Judgement of the Dutlawzy was by the Cozoners, as it ought 
to be; As 21H. 7-33-18 2 The Court Reverſed the Outlawzy 
upon both theſe Reaſons. 


Razing, Scot, and others verſus Ruddoch, 


Paſch, 39 Eliz, rot. 359. Eborum. 


Rror by Six ofa Judgement in the Common Bench, in Re- 
plevin againſt them:TUhere one of the Six, viz.Razing, * 


— — 
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in his own Right fo an Amercement in a Leet. Scot, and the 
other five , made Conuſance, as his Servants , and Judgement 
againſt the (ir, and Dammages, and Coſts given againſt them. 
And to. be — of 5 Coſts , and Dammages , they ſir 
bzought Erro2. And the Releaſe of Scot (hanging the LArit) of 
all Actions was pleaded in Barr. And it was thereupon Demur⸗ 
red, and moved, That this was not any lea. Foz the differ- 
ence is, where an Action is bꝛought by divers in Diſcharge ol 
themſelves ; the Act of one, as Non ſute , 02 Releale , ſhall 
not pꝛejudice his Companions to barr them to pꝛoceed in the 
Sute; AS in Audita Querela by divers, There the Non ſute of 
one ſhall not be a Barr to the reſt; as 15 Ed. 3. Severance 23. 18. 
So of an Attaint , 16 Ed. 3. Severance 13, und 29 AM. 35. accoꝛd: 
But, where an Action is bzought to charge another „ if the 
Action is brought by divers, The Releaſe , 02 Non-ſute of 
one of the Parties, ſhall barr his ompanions : and this differ- 
ence is put in 2H. 4. 16. And the Book of 26H. 8. 3-is to be an- 
ſwered upon this Reaſon , where many were Plaintiffs in an 
Attaint upon a Uerdict againſt them in Treſpaſs, The Non-ſute 
of the one ſhould barr the others, is tobe intended where they 
were Plaintiffs befoze , and ſued to charge another. And ac- 
cozding hereunto is the Opinion of Forreſcue 35 H. 6. 19. Gawdy 
held, That it was a Barr; Fo2 the CUrit is to be reſtoꝛed to a 
perſonal Duty (viz. Dammages , and Coſts, which they had lot) 
which being perſonal the Act of the one ſhall pꝛejudice the other: 
But the Caſe of Audica Querela is well to beagreed , Fo that 18 
as well to diſcharge the Execution of the Land, which is in the 
Realty, as of the Hoods ; And therefoze 30 H. 6. Barr 59, and 256. 
and 18 Ed. 4- 14. in an Aſsiſe by two, The Releaſe of one of the 
Plaintiffs is no Barr fo2 the Land, no2 to2 the Dammages; Be- 
cauſe they enſue the Realty. Popham; The Difference is good 
Law, where many are Acto2s by way of charging another, The 
Act of the one ſhall ch ejudice the other . But otherwiſe it is, 
where they be Plaintiffs to diſcharge themſelves; Foz, in the firſt, 
The Law pꝛelumes a folly in them to joyn with one, who might 
diſcharge all. But otherwile it is on the part of the Defendant ; 
Foꝛ it is not in him to appoint who ſhall be joined with him in the 
Action. And, when they are compelled to join in a Mrit of Er- 
r02, 02 Attaint , to defeat a Judgement, It is not reaſon z that 
the Act of one ſhould pꝛejudice his Companions. And the Caſe 
would be moze miſchievous ; Foz the Plaintiff might bzing an 
Action again one, who ſhould collude with him, and ouſt all the 
reſt of their TUrit of Erro2, 02 Attaint. But, if two be Plain⸗ 
tiffs in Debt, and they be barred by an erroneous Judgement, 
and Coſts are tared againſt them; And they bꝛing Erro2 to avoid 
thoſe Coſts, the Releaſe of the one ſhall barr the other: Fo2 it 
was their Folly to join in the firſt Action. TUheretfoze , &c. Af- 
terward being moved again on another day, Popham , Clinch, and 
Fenner agreed, That it was not any Barr, Gaw y abſente. And it 
was ſo Adjudged, and day given to examine the Erro2s, 6 Co. 25. 


Davy verſus Matthew, Hill, 40 Eliz, rot. 740, | 
Jectione Firmæ. CIpon a ſpecial Uerdict, The Cale was: Lei 
ſee foz 20. years Letts it fo2 io. years, rendzing Rent, upon 


Condition, That fo the Non payment the Leaſe ſhould ceaſe. 
Dooo The 
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The Leſſee f02 20. years — Deed rants allhis Intereſt, and 
Term, to the Leſfo2 of the Plaintiff; The Leflee fo? 10. years At: 
turns ; The Grantee, fo2 the Rent arrear, afterwards enters: 
And, Whether his Entry were Congeable? was the Queſtion. 
Jt was moved , That his Entry was Congeable by the common 
Law: Foz the Condition being, That foz Mon payment his 
Eftate ceaſe , it ſhall be without Entry, and a Stranger 
may take advantage thereof ; As appears 11 H. 7. 17. And, ik he 
cannot by the Common Law, pet he is a G2zantee of a Reverſion 
within the Statute of 32 H. 8. to have advantage of the condition 
Fo the woꝛds of the Statute are, That the Gzantee , his Exe⸗ 
cuto2s , 02 Aſsignes ſhall take advantage ofa Condition: which 
woꝛd Executor is neceſſarily to be intended of a G2antee fo years, 
And the Caſe of Matures ver/4 Weſtwood , ante, Mich. 4 f. Pl. 2. 18; 

That ſuch a G2antee ſhall take advantage of a Covenant, 

Wherefore , &c. Clinch, and Fenner held, That, in this Caſe , 

he ſhall take advantage by the Common Lam: Foz the Eſtate 

ſhall ceaſe without Entry; Foz, beginning by Parol, It map ſo 

determine. And, ik he cannot by the common Law, he may clear- 

ly by the Statute. foꝛ by that Leale made the Leſlo2 hath the Re- 

verſion. And the Gꝛantee hath that Reverſion, and Rent, and is 

within the-Jntent of the Statute : Fo2 he hath the entire Rever- 

ſion, And ot that Opinion was Gawdy , That he was within the 

Statute: But he doubted whether he might by the common Law, 

TAherefo2e , Popham abſence, Jt was Adjudged fo2 the Plaintiff, 


Helier verſus Whytier. Mich, 40, & 41 Eliz. 


* — The Defendant made Conuſance , as Bayliff of Herbert, 
Mr. of the Requeſis, fo Damage feſant; Fo that one Rich. Arch 
Lett the Land, where, &c. in : Ed. 6. to one John Arch fo? 80. years; 
That John Arch 2. Eliz. granted it to Jane Arch; And, that the in 25 
El granted it to Sadler,who in 36 Elz conveyed it to Dr. Herbert his 
Maſter. The Plaintiff confeſleth the Leaſe , and G2ant to Jane 
Arch, and further alledgeth , That ſhe took to Husband one Tarr, 
who in 9 Elz. granted it to the Plaintiff ; And Traverſes the 
G2ant 35 Eliz, to Sadler. And thereupon the Plaintiff Demurred. 
Tanfield , and Foſter , fo2 the Defendant , moved, That the Plea 
was ill: Foz he, by his firſt G2zant pleaded , hath confefſed,and 
avoided the Gꝛant alledged to the Defendant ; And therefo2e he 
needed not Travers it: Foz where the Plaintiff conveys to him- 
ſelf Title befoze the Defendants Title , there a Travers is not 
requiſite; but otherwiſe it is where he conveys an after-Title, 
there he ought to Travers,otherwiſe his Title is nat good, and 
in pꝛoot᷑ thereot᷑ reſyed upon 3 3 H. 6. 28. 2 Ed. 6. Br. Confeſſ. 65. God- 
frey e contra; exe ought of neceſsity to be a Travers to the Gant 
alledged by the Defendant , fo2 that is neither confefſed,02 avold⸗ 
ed by the allegation of the firſt Gzant ; Foz a conteſing and avoid · 
ing is to confeſs it, and ſhew it to be by a defeaſable Title;As 5 N 
7.13. where a Feoffinent is pleaded by the Defendant; The 
en ſaith, That the Feoffo! diſſeiſed him, and infeoffed t 
efendant, &c. and therekoze cited 1 Eliz, Patridges Caſe , Dy. 171. 
And it may be, that here after the Gꝛant to the — 9 Eliz. 
that Jane Arch had Title, and granted it to the Defendant. And 


of that Opinion were Gawdy, and Clinch, fo2 this laſt — 


— _ —— — 
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alledged: Eſpecially as the Plea is, That Jane Arch was poſſeſſed 
35 Elia. AND granted it to Sadler, But Popham , and Fenner e contra: 
Foz Popham ſatd , There would be a difference, when a Feoffment 
is pleaded , and when a G2ant ofa particular Eſtate; Foz in the 
firſt Cale, if the other will entitle himſelf by an elder Feoffment, 
he ought to Travers, but not in the laſt Caſe : Becauſe a man 
may come to a Fee-ſimple by divers means, viz- by Diſſeibn , and 
Tort, 02 by lawful means ; but he cannot come to a particular 
Eſtate , but by lawful means. And therefoze, when one entitles 
himſelfto a particular Eftate by an elder G2ant , he ſhall not tra 
vers the laſt G2ant , but ſhall compel the other to ſhew , by what 
Title he claims it after the eigne Graift 2 But he agreed to 
the Caſe : Eliz. Dy. 171. where he entitles himſelfby a meer Stran- 
ger , there he ought to travers, &c. And after , upon another 
dap, with the aſſent of Clinch, abſence Gawdy, It was adjudged toz the 
Defendant, 6 Co. 24: 


Brograve verſus Watts. 


| Etinue for Goods. The Defendant pleads „ how , upon a 

Sute depending againſt the Plaintiff in the Court of Re- 
queſts , a Commiſsion under the rivie Seal was directed Unto 
him out of that Court, being then Sheriff of London; to ſeiſe thote 
Goods. and deliver them to the Mr. of Requeſts, TUhereupon he 
ſeiſed, and delivered them actorving! + And Jt wasthereupon 
Demurred , and Adjudged without Argument ko the Plaintiſt: 
Foꝛ the Commiſston was againſt Law; Foz, it à man be ſued in 
a Court of Conſcience, and will not obey, his Body is to be im⸗ 
8285 and no Commilsion ought to be Awarded koꝛ the taking 
of his Goods. TUherefoze, &c. 


Ardes verſus Watkins, Ante, Mich. 41, & 42. Plac, 35, 


He Caſe was now moved again. And Gawdy , and Fenner, and 
Clinch agreeing with them held , That the Deviſe was good, 
and well ſevcrable : Fo2, as to that Objection , That a miſchief 
may happen to th? Tenant, that he ſhall be ſubject to two Actt- 
ons, and Difſtreſſes , that is his own fault; Foꝛ, ik he pates his 
Rent, he ſhall avoid it: And the ſame miſchietis , where he devi⸗ 
ſeth part of the Reverſion, and Rent, which is agreed on the other 
art to be well _—_ And although a Contract , 02a thing in 
ion cannot be tranſferred, noꝛ divided, yet Rent onely may be. 
* it is a thing in poſseſsion, fo2 he doth not grant the Action, 
ut the Law gives it as incident to the Rent. And 10 Eliz. Dy. 326. 
Huntleys Caſe is erpreſſly , where a Deviſe was of a Reverſion, 
upon a Leaſe foꝛ years,with the Rent to a man, and his ſiſter, and 
the Heirs of their bodies: The ſiſter dies without Illue; The 
brother dies having Jſſue; The Heir had the Boyety of the Rent. 
Popham e contra. Fo the Difference will be, when part ofa Rever- 
lion, and Rent is granted, that is good, but when the Rent is ſe- 
vered from the Reverſion , it is otherwiſe. . Fo2 then It is but in 
nature of an Annuity , which cannot be granted by parcels, but 
entirely 2 But an Annuity, 92 Rent onely are grantable over 
becauſe they are things of contnuance, and are not perſonal, 
And the Reaſon of Huncleys Caſe is, Becauſe the Rent is dividen 
with the Reverſion. Put notwithſtanding in regard three of 
Doos 2 then? 


(93 
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them agreed, he conſented , That Judgement ſhould be entred 
fo2 the Dlaintifft. Note. That in the Argument of this Caſe, a Caſe was 
cited in this Court Paſch. 28 Eli. rot. 344. where a Deviſe was of an entire 
Reverſion, and Rent, which was void for a third part; Becauſe it was holden 
in Capite, and Debt was brought for two parts of the Rent, and Ad judged 
maintainable. 


Bonner verſus Stokeley. Paſch. 40 Eliz, rot. 131, 


Ction upon the Caſe. Ahereas he had ſued an Act ion of Debt 

againſt J. S. wherein Pꝛoceſs continued, until he was out- 
lawed, and he thereupbn ſued a Cap. Uclagatum, which was deliver: 
ed to the Defendant , being Sheriff of the Vill of Nottingham, hy 
foce whereof he arreſted him: That afterwards he let him at 
large, the Plaintiſt aot ſatisfied , and therefoꝛe had bꝛought his 
Action. The Defendant Demurred. And after Argument at the 
Barr fo2 the Plaintiff, none being there fo2 the Defendant , the 
Court held clearly, That the Action well lay, becauſe the Plaum⸗ 
tiff hereby was delayed ofhis Debt. 


Anonymus. 


Rror of a Judgement in the Common Bench againſt three 

Executoꝛs: The Erroꝛ Alsigned was, that one of them died, 
pending the TUrtt befoze Judgement. And Warburton moved, that 
this was Erro? , but when one of the Efrecuto2s JAlaintiffs die, 
this iseno Erro2, fo2 they might be ſevered ; But the Court held 
it no Exroz.; H. 7.1. 38 Ed. 3. 11. 


Levctt verſus Hawes, Antea, Mich, 41, & 42. Pl. 8, 


Tie Caſe was now moved again. And Popham was of Opinion, 

That the Action ought to have been b20ught by the Son, and 
not by the Father; Foꝛ the Pꝛomiſe is made to the Sons ule, and 
the oꝛdinary Covenants of Marriage are with the Father to 
ſtand ſeiſed to the Sons uſe, and the uſe ſhall be changed, and 
transferred to the Son, as if it were a Covenant with himſelf; 
And the Dammage fo2 Nen-perfo2mance thereof is to the Son; 
And of that Opinion was Fenner, but Clinch doubted, Gawdy was 
abſent. And Towſe of Counſel with the Plaintiff cited a Caſe 
Adjudged in this Court between Cardinal and Lewes, where in 
Conſideration of Parriage betwirt the Defendants Son, and the 
J]laintiffs Daughter, The Defendant aſſumed to give a Stock 
of 100.1. to his Son : And fo2 Non-perfo2mance of that Pꝛomiſe 
the Father bꝛaught the Action, and Adjudged maintatnable, And 
the Court willed him to ſhew that Pꝛeſident, Et adjournatur, And 
It was afterwards Adjudged fo2 the ]laintiff, Mich. 43, & 44+ Pl. 3, 


Walker verſus Nicholſon, 


Ovenant, and Declares, How the Defendant by Jndenture had 
bound himſelf Appꝛentice to the Plaintiff fo2 ſeven years, and 
had Covenanted , that he would not depart within the ſaid 
Term, and ſhews, that he departed within the Term , _ 
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upon he bought this Action. The Defendant pleads , 
That he was within the Age of 2:. years at the time, 
&c. The Plaintiff replies, That th Cuſtom of London 18, That 
any Inkant above the Age of 12. years may binde himſelf to be an 
Appꝛentice, &c. And upon this Replication, Jt was Demurred 
in Law, and the cauſe ſhewn, foꝛ that it was a departure in plead⸗ 
ing. Flemming, the Queens Sollicitor, moved, That it was not any de- 
parture, but ſtands well with the Declaration, and in p2oof there- 
of cited 21 H. 7. 17. and anſwered the book of 37 H. 6,5, That 
where a cuſtom is ailedged generally , That any one may deviſe, 
&c. He cannot maintain it afterward by another cuſtom, That 
an Jnfant may deviſe , fo2 there be divers Cuſtoms, and the 
Court ſeemed to doubt thereof,wherefoze they would adviſe. But 
they ſatd , That, notwithſtanding this cuſtome, a Collateral Co- 
venant ſhall not binde an Jnfant, Et adjournatur. 


Quarles ver ſus Fayrchilde, 


Rohibition, Sitrmiſing , That the Church of Brian in Cornwal 

was a Donative, and that King Hen. S. was ſeiſed in Fee of the 
Advowſon thexcot, and granted tt to Charles Brandon, from whom 
he conveys Title unto himſelf; And, that one Ainſworch pꝛetending 
it to be p2eicnatative , and that he was patron, p2eſented the ſain 
. Fayrchilde, who ſued in the Court of the Arches to have Jnduction , 
and cited W. Forth, who had it of the Donation from the Plaintiff, 
who appeared, and appealed to the Delegates, and dyed, And 
the Plaintiff comes in pro Intereſſe tuo , and pleaded this Title, 
That he had this Church as a Donative , and becauſe this Plea 
was refuſed , he obtained a]2ohtbition. And now Conſultation 
was p2ayed : Foꝛ Jt was moved, That the Plaintiff was not an 
Acto2 there, and the Plea is determined, and therekoꝛe there 18 
not any cauſe fo2 a ]I20hibition, Popham held , That Conſultatt- 
on ought to be granted, becauſe the Defendant claimed nothing, 
but Jnduction, which cannot any way be pꝛejudicial to the Plain- 
tiff: Foꝛ, if it be a Donative, the Jnduction is to no purpoſe; And, 
ik it be p2eſentative, the other can have no remedy fo? the j2ofits 
until Induction, no2 try his right. And therefoze no reaſon to 
p20htbite it. And although Forth be dead, the ſute is not determi⸗ 
ned, as it was alledged; Fo2 it is made to the Judge, and he ex 
officio iS to bꝛing in the Partie, who pꝛetend Jntereſt. TUbere- 
foe the Court may wel grant conſultation to pꝛoceed. And fo wag 
the Dpinton of the whole Court, and Conſultation was granted, 


Bowes verſus Paulet. 


Rror in an Aſſumpſit: wherein the Plaintiff declared TUhereas 
the Detendant was obliged unto him in 200. |. the which Dblt- 
nation (he being endebted to the Queen) had alsigned it unto her. 
That the Defendant in Conſideration , that the ]laintiff would 
fo2bear to pꝛocure any JNoceſs againſt him fo2 the ſaid Debt un- 
til Hillary Term then next following, pꝛomiſed unto the Plaintiff to 
pay unto him 200. 1. The Defendant pleaded Non aflumpfic, any 
found againſt htm, and Judgement fo2 the Plaintiff. TUhereupon 
the Defendant bꝛought Erroꝛ in the Exchequer Chamber,and alsign⸗ 
ed it, becauſc there was not any Conſideration, And fo en 
hg 


(13) 
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the Juſtices, and Barons, F02, by the Alsignment of the Debt, it was 
conveyed to the Queen, And therefoze the fozbearance of pzocuring 
of192oceſs was not any benefit, o2 eaſe to the Detendant., Fo2 Jt 
might have been awarded __ him koꝛ the Queen, notwithſtand⸗ 
ing the — pꝛomiſe. Uherekoze the Judgement was 
everſed. 


Stanton ver ſus Suliard. 


Rror in the Exchequer Chamber of a Judgment in the Qunees Bench 
in an Aſſumpſit. UUherein the Plaintiff declares , That, he 
being Sheriff of Eſſex, The Defendant aſſumed (in Conſideration 
the ]Alaintiff would levie an Execution fo2 the Defendant) to pay 
unto him ſucha Sum (which was allowed by the Statute of 28. 
Eliz. f02 a Sheriff tu take) And upon Non aſſumpſit pleaded, and found 
fo2 the olaintiff, and Adjudged fo2 him; Erro2 was bꝛought, and 
Alsigned, That there was not any ſufficient Conſideration, and 
of that Opinion was Glanvile Juſtice  F02,at the Common Law, a 
Sheriff ought not to take us Fees, but it was Ertoztion , and 
this Statute is onely to diſcharge a Sheriff from Extoꝛtion, if ye 
take ſuch Fees onely, as are given him by the Statute 2 But the 
Statute gives him not any means to obtain them Foz he ought 
to erecute the TUrit at his Peril, otherwiſe he ſhall be puniſhed ; 
And it is not any excuſe fo2 him to ſay , That the Party would 
not pay him his Fees; And, it he execute it, he cannot have an Actt- 
on of Oebt, noꝛ any other remedy: Foꝛ the Fees given him by the 
Statute is not any Debt in him, and ſo it was Adzudged in the 
Common Bench in sr. Stephen Some's Cale , when he was Sheriff of 
London. But the other Juſtices, and Barons held it to be a good Con- 
ſideration : Becaule the Execution was made at his requeſt, and 
was a benefit, unto him, and by the Statute a Sheriff may lawfully 
take his Fees, and therefoze may take a pꝛomiſe to have them 
pow him, and therefo2e they were of Opinion to have affirmed the 
udgement. But then another Erroz was Alsigned, Foz that 
the Action was bꝛought by Suliard by the name of Sheriff of Eſſex, and 
the Tales de circumſtantibus was returned by himſelf ; And fo2 this 
cauſe the Judgement was Reverſed, 


Clyncards Caſe, 


„ was endicted upon the Statute of 8 H. 6. The Reco2D 
was, Ad Seſſionem pacis , &c. per Sacramentum A. B. C. D. & aliorum 
legalium hominum de Comitatu prædicto præſentatum exiſtit, c. And It up⸗ 
peareth not, That it was per Sacramentum 12. Fog, ik it were pꝛe⸗ 


lented by a leſſer number, Jt was clearly ill. TUherefoze It was 
Reverſed, 


Crouthers Caſe, 


Routher was endicted, Foꝛ that a Burglary was committed inthe 
night by perſons unknown, and J. S. gave thereof notice unto 
him, being then Conſtable, & required him to make Hue and Cry, & he 
refuſed, &c. Exception was taken to the matter of the Endictment; 
5ecauſe it hath been Adjudged, That an Hundzed ſhall not be 
charged with a Robbery commitedinthe night, becauſe they _ 
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ound to give attendance. ; No a Conftable to d it ttt 
bo g : theld the Env onſtable ta d it ih 
to t 
9 


_notice ; 
and 
be en 


But the 


b —— to Sen- 


0) Foz 
Spiritual Court , It being fo2 the 
of Artic. Cleri. cap. 1. Vid. Nat. Br. 51. 


y the ek 18 
+ removing 


the other Caſes, as in the C ym be {> rg ing 


- 


Lowe and Terries Calc. 


42 Querela. The Caſe was, two were obliged in a Statute; 
The Defeaſance whereof was, That they, and their wives. up⸗ 
on requeſt, ſhould make aſſurance of ſuch Lands, as ſhould be de- 
viſed, The bꝛeach —＋ — was, F02 that a Deed ot Feoffment 
(chewing what) was offered unto Terry to be ſealed,and he refuſed, 
dc. (Uhereupon the Plaintiff Demurred ; Fo? Jt was Alledged, 
That this Requeſt to one is void: F092 It is to be made to both; 

$ 30 H. 8. Condition 109. ANT 33 H. 8, Joynt-tenants 60, But we - 

our 
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it za been good: But when one refuſeth , It is a B 


656 Termino Hillarii, Quadrageſimo primo 
— Court held, That the Beach was well aſsigned ; Foz although 


ueſt dußht to be to both pet they needed not to be together 
atthe timeof the i 


- F892 then venture he ſhould never 
finde them ; 1 0 


h , ſthe required the one at one time to ſeal 
it was Food, and he might requeſt the other n Piech and 
| e ch pꝛe⸗ 
ſently, and therfo2e the Statute is foꝛfeited. Secondly, It wa 
allebgen » That piea was uncertain; F02 the Deed tended 
was of Land in the 2 of S. Magnus, and the Deviling of the 
Deed is alledged to be in Farochia S. Magnus, and the Tender and 
Refuſal in Parochia dicta, which is uncertatn ; Fo2 it appears not 
which of the Pariſhes is intended. But the Court held it to be 
well enou&h; Fo? it ſhall be intended the Parich — in the 
Plea, and not the Parich mentioned in the Recital ofthe Deed, 


Walſal verſus Heath, Mich, 39, & 40 Eliz. rot, 3104, 


Eplevin, The Avowry was, That I. S. ſeiſed of Lands fo2 the 
A life of Sibyl his wife, in right of his wife , the Reverſion in 
Fee to the Baron: He,and his Feme made a Leaſe fo2 years without 
witing , reſerving 4-1. Rent per annum: The Baron, being en⸗ 
debted p Obligation, made the ſatd Siby! his wife Erecutrir. The 
Debtes bzings Debt againſt her by the name of label, and recover: 
ed, andupona TUrit of Fieri facias a Devaltavic was returned, and 
thereupon an Elegit awarded', and the Sheriff returned, That 16%- 
bel had 4-1. out ot that Land, upon a Demiſe made 
und 1 „ und delivers the moyety of that Rent, 
thereupon he Avows fo2 the ſame. And It was thereupon 
Demurred, and adjudged ill foꝛ three Cauſes. * Firſt, Becauſe a 
L eaſe fo2 years'by Baron, and Feme, without Deed is votd againſt 
the Feme. Secondly, The Recovery agatnſt Iſabel ig voidagainſt 
Sibyl, and the Sheriff cannot extend her Land. Thirdly, The She- 
rif delivering the Rent without the Land, ſoas there is not an 
Reverſion , it is but a Rent-ſeck, and a bare Rent cannot be delt- 
Plaln — Tenementum. (Uherefore It was Adjudged fo? the 
ntiff. 


Andrews verſus Needham. Mich, 40, & 41. rot, 2421. 


Ovenant. The Beach was aſsfgned in hoc; TUhereas the De 
fendant, being Leſſee fo2 years , covenanted at the endof 
erm, to leave, and yield up the Tenements well repaired to the 
laintiff , That he had not left, &c. The Defen eaded, 
hat one Blunt was ſeiſed in Fee, until by the Plaintiff difſeiſed, 
who Lett to the Defendant, and afterwards Blunt re-entred, who 
Jnfeoffed J. S. who is yet ſeiſed, &c. And It was thereupon De- 
murred, and Adjudged a good Barr. 


Termino 
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Domina Ruſſel verſas Gulwel. 
Hill. 41 Eliz. rot. 191. 


Ebt upon an Obligation of 500. l. Conditioned f02 the per- 
— of all Covenants, Articles, and Agree- 

nts in ſuch an Indenture, betwirt the Plaintiff on 

the one part, and the Defendant on the other part, on 

| the part of the ſatd Gulw. to be perfo2zmed, And in the 
ſaid Indenture was contained, That the ſatd Lady Ruſſ. Lett to the 
Defendant certain Lands, called Eyfor-Paſtures, Extepting a 
Cloſe called Eyford-Church-Cloſe, The Defendant — 42 
That he had perfomed all the Covenants, Kc. The Plaintiff AG 
ſigns fo2 beach; That h Defendant Entered into the Cloſe Exce- 
pted, and thereof Diſleiſed her. Ec 6, Kc. The Defendant Demur⸗ 
red in Law, Coventry fb2 the Plaintiff moved, That Jt was a 
breach: F92 the Exception is an Agreement, That the Leſſoz 
ſhall retain it; Fo2 an Jndenture is the Deed of every the Par⸗ 
ties, And therefe the diſturbance of the Plaintiff from the De- 
cupying thereof is a breach ot the Agreement; And therefoze t 1 H. 
7. 22. Flo d. 134.AND 14 H. 8. 15.gte ; That an Indenture is as the 
woꝛds ol both Parties: And this Cale is put in Plowd. 67. by 
Montague; That, tf the Leilee diſturb the Leſſo2 from injoying the 
Cloſe Fache It is a bzeach ot the Agreement. Tlhetekoze, 
&c. And of that Opinion was Gawdy. Fo2 the wo2ds in an Jnden- 
ture put in . Gencrality ſhall binde both Parties, and ſhall be 
taken to be the Agreement of each NAR and to urpoſe Ci⸗ 
ted 35 H. 8. Dy. 37. 21 H. 7. 37. That a Reſervation of Nent is as 
a Covenant on the Leſſees part, Popham, and Fenner e contra. They 
the La That an Exception is an Agreement of the Leſſer, That 


the Land Ercepted ſhai not paſs by the Demiſe: But It is not any 

greement,That he ſhal not Dccupy.But ſometimesan Excepti⸗ 
on is an Agreement, that ſhall charge L . Leſſee, But that ig, 
where he agrees on his part, that the Lefſo2 ſhall have a th "g de- 
hors, which he had not beloze. As if he Letts Lands, excepting a 
way, 02 Common, 92 any other p2ofit a Prender, That 18 an A- 
greement of the Leſſees, that he ſhall have the pꝛofit. And, it he be 
obliged to perfozm all the Covenants, and Agreements: Ik he 
diſturbs him in this, he ſhall Foxfeit his Obligation. Foz there 


the Leſſee hath an Intereſt in the thing excepted, TUheretoze, c. 
_ Ppp p? . Afterwards 
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Afterwards, It was at another time moved again, and Popham 
ſaid; Chat he had conferred with the other Juſtices,and the great- 
er part of them agreed, That this Exception is not ſuchan 
Anreentent, agis wi E of the Conditi of the b 
ligation; And, That the n is not F02 by this di. 
ſturbance : Therefoze Jt was adjudged = the Defendant, 
And here the Plaintiff would have been Non-fuited, and could 
not; Betauſe the appeared once in this Term. And the Demurter 
was argued. Therefore, &c. Vide 11. Co. 30. 


Spark verſus Spark, Mich. 40, & 41, rot. 387. 


128 Upon Demurrer in Law, The Caſe was; That a 
Leaſe fo2 Life was made to J. D. by Indenture: And after, 
by another Indenture, he Lett it to J. S. fo: 99 years after the ep 
piration, 02 determination of the firſt Leaſe, Si tam diu vixeritz A 

further grants to J. 5. That after the death of the Survivo? of he 
ſaid J. S. The Lands ſhould remain to the Erecuto2s of J. S. foz 
twenty and one years : ] D. died, and after him J. o. vies inteſtate; 
Whether his Adminiſtrato? ſhall have this Term? 02 Mhether it 
ought ta have veſted in the Executoꝛ as a purchaſe, and nor in the 
Teſtato2 ? was the Sole Queſtion, and fo2 that Vide 11. H. 4. 33. 
46 Ed. 3. 31. 16 Ed. 3. Quid Juris clamat, 22. 14 Elz. Dy. 339. But the 
Court Delivered not any Opinion to the matter in Law. Foz, in 
regard of an Exception to the pleading, Judgement was given 
againſt the Plaintiff, viz. Fo} that the Defenyant pleaded his 
Free-hold, Je laintiffby Replication ſhews, That a Leaſe 
was made by Jndenture to J. D. 125 Life, and after Lett to J. 8 
to2 ninety and nine years, &c. And a Grant further per Indenturam 
prædictam, That after the deathof J. D and J- S. That it ſhould re: 
main, 8c. And the ſecond Leaſe is not pleaded by Indenture. And 
prædictam referrs to the firſt, whereto J. 5. was a Stranger, And 
Pian ill. And, fo2 this Cauſe, It was adjudged againſt the 

latntiff, Poſtea 5 7 Paſch. Pl, I 9. 


Ewer verſas Heydon. Ante, Trin. 38. Pl. 4. 
in Camera Scaccarii. 


He Cafe waS nom moved again, and the Erro2 Algigned in 

1 point of Law, And after Argument, Anderſon, Walmſley, Glan- 
vil, Savil, and Kingſmil agreed, That the Houſes in W. did not paſs 
by that Deviſe : Fo2, p2zoperly, Þouſes will not paſs by the name 
of the Lands, Fo2 theycannot be recovered in a Przcipe by that 
name. And when he names Houſes in the firſt part of the Deviſe 
of theLand in 1. in the County of Oxon. And in the ſecond part of 
e Deviſe Deviſeth onlyLands,and adds thereto Meadows and 
aftures;Þ) expounds what he intended by Lands, vz. Arable l. and 
onely: and Jt ſhall not be intended to pals PBeadow,and Paſture 
unlets he had added them: And t ddition of them rcludes 
Se enen , nd in t ro 
9 Elz. Dy. 261. nd in a vul, and in n- 
lets of the fame vin; and Deviſeth all his Lands in the Vill, 


e in one of the Hamlets ; The Lands in the other Hamlet paſſeth 
not: But At de bad ane n « 


i Vill, The 
fed all his Lands in the {ads 


— - 
. % - 
+, % 
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Lands in both Hamlets had paſſed, But naming the one Hamlet, 


t (hall be pzeſumed, That he intended not ts paſs any thing ain 
the other Hamlet, TUherefoze Gt. gement was affirmed, But 
Periam, and Clerk ſeemed to Doubt therein. 


Penruddock werſue Clerk. 5 Co. 101. . 


T2 Judgement was affirmed. But t was now debated, whe- 


ther Toſts ſhould be allowed to x efehdant in the CUritof 
Erro2, by the Statute 3 H. 7. Firſf, Becauſe no Coſts were reco- 
verable in the firſt p = there is not any Ex⸗ 
ecution to be had, but an Abatement 

In regard tFat it appears, That the TUrit was not Sued fo2 

lay, but upon a Doubtful Matter, which hath been oftentimes Ar- 


gued in this Court. But, notwithtanding theſe Reaſons, It 


was Reſolved, That Coſts are allowable in every Caſe, where a 
UArit of Erro2 is b2ought befoze Execution Sued. And, not⸗ 
withſtanding that the Matter was doubtful, yet there was not 
any Caſe, but that Coſts are Allowable. But Jt is inthe diſcre⸗ 
tion of the Court, what Coſts ſhall be Allowed: But they muff 
not at all deny it.CClherefo2e It was awarded, That the Plaintiff 
in the CUrit of Erro2 ſhould pay Coſts, 


Paget ver ſas Crumpton. 


—— F02 that the Plaintiff was Sued in Court-Chyiſtt- 
an, fo2 a Taxation towards the Reparation of the Church of 
Belbroughton; within which Parith he had Land in his hands, but 
was not an Jnhabitant within the Pariſh, no2 had any Houſe 
therein. The Queſtion was; TUhether the Cuſtome of a Pa⸗ 
rich (which was alledged ) fo2 Taring thole, who had Lands in 
their Manual Occupation within the Parish, but Inhabited elſe- 
where, towards the Reparations of the Church, and p2oviding 
of Books, and Ueſtments, be good, 02 not? Popham, at the firſt, 
was of Opinion, Thar It was not good, becauſe they, who 
Inhabite not within the Pariſh, have not any benefit of the Ot⸗ 
vine Service there. There being no reaſon to charge them. But, 
afterwards, a ꝛeſident was ſhewn, 33 Eliz. between Jeffries and 
Foſter in this Court, where Jt was 2 That they, who Oc⸗ 
cupied Land within a Parich, although they Inhabited in another 
place, ſhould be Contributarp to the Reparations of the Church, 
without any Cuſtom 2: Becauſe, otherwiſe, all Churches would 
fall to decap. It one might urchaſe the greater part of the Land 
inaPartſh, and reſide el -wher : All the charges would fall up- 
on the Poo? of the Pariſh, But Jt was ſaid to be agreed in that 
Caſe; it he Letts the Land to one, rendering a firm Rent, e he 
Inhabits out of the Partſh, His Leſſee ſhall pay towards the Re- 
parations of the Church, and not the Lefſoz, And to that Dpint- 
on all the Juſtices here agreed; Et Popham mutawt opinionem. Se- 
condly,Jt was moved, That in this Sutt,They of the Spiritual 
Court would try the quantity of the Land, fo2 they were Caxed 
accoding to the rate of their Land. And they 3 he 
th moze Land there, then in truth he hath, which is always tri⸗ 
able at the Common Law. 5 non alſocatur ? Foꝭ the Pꝛincipal be- 
PPP 2 mg 
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ing Suable there; The Circumſtances concerning it are inquir 
ve, and triavie there alſo, CUherefoze a Conſultation was a- 
de + 5 CO, , | 4 | 


Munday verſas Martin, 


A Set. Mhereas the Plaintiff the firſt of November 31 Eliz. 
had delivered to the ndant thzee Cloths, That the Des 
fendant in conſideration thereof aiiumed to pay 30. || One Mope⸗ 
ty within a year following ; Theother Yoyety within the lecond 
car enſuing. (pon Non Aſſumpſit, The Jury found, That the 
elivery was on the firſt 2 31 Elz. And all the Beſidue ut 
prius. And, {Uhether this was tound fo? the Plaintifo2 Defend 
unt? was the Queſtion. And Avjudged to2 the Defendant, Fox 
this is nat the ſame Aſſumpſic,whereot the Plaintiff hath counted; 
But differing from it. Therefoze, &c- 


Johnſon werſus Awbrey, Vicar of Bradfield in Berks, 


Prom Foꝛ Tithes claimed of Pap of the later Moneths, 

And alledges a — yt That in Conſideration the 
Occupiers of that Meadow had uſed to make the Pay of the firſf 
Moneths into Cocks, and to ſet foꝛth the Tenth Cock fo2 the (lt- 
car, They had uſed to be Diſcharged from the payment sf any 
Tithes fo2 te iater Moneths. Williams moved fo2 a Conſultatt- 
on, becauſe the Suggeſtion is not ſufficient, Fo2 he doth no moze 
then the Law requires. But the Court held it to be a good Pꝛe⸗ 
ſcription, and reaſonable, And Coke Cited one Nicholls Caſe, to 
be Adjudged in this Court. That Tithes ſhall not be payd fo; 
the Raking of Cozn : Unleſs Jt can be averred, That they 
were foul Rakings, and Covenous to defraud the Parſon. 
Mherekoze, &c. 


Keble verſas Brown, 


Sſumpſir, TJhereas the Plaintiff the twenty ſecond of January, 

38 Eliz. Bur gained with the Defendant fo2 all his Lands in 
Yarmouth ; And they agreed to ſtand to the Oꝛder of one Skarbo- 
rough, f02 the Sum, which the Plaintiff ſhould pay, and what Al 
ſurance the Defendant ſhould make; And, That they pꝛomiſed, 
Theone to the other, to perfozm that Oꝛder made by Skarborough; 
And Alledgeth in Facto, That the ſaid Skarborough, the ſaid twenty 
ſecond of January, Anno 38 Eliz. appointed, That the [taintiff ſhould 
pay ſuch a Sum f02 the Land; And, That the efendant ſhould 
make an Jndenture of Bar gain, and Sale of all the Lands, which 
the Defendant then had in Varmouth. And! ſhews further, That 
on the rourteenth of September 39 Eliz. he Deviled, and tendered to 
the Defendant, an Jndenture of Bargain, whereby he Sold to 
the Plainttif all the ſaid Lands, which he then yad in Yarmouth : 
—_—_ to him - * — ——— — a — 
um prædictum. The which the Defendant refuſed to : 
The Defendant pleaded Non Aſſumpſic, and found againlt him to 
his Dammages of 300. J. And Jt was now moved by Godfrey, int 
Arreſt of Judgement: That the Jndenture of Bargain, and Sale 


8 
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is not Marranted by the Agreement, And therefoze the Defend- 
ant was not bound ts Seal it, becauſe Jt might be. E hat he had 
other Land on the fourteenth of September 39 Eliz. then he at 
the time of the Agreement, on the twenty ſecond 8f January 38 Eliz. 
And the Aſſurance ought to have been made of the Land onely, 
which he had at the time of the agreement. And of Dpinton 
ere Gawdy, and Fenner. F02 the Affurance is not dꝛaton accozd- 
ng to the Agreement: and therefoze he needed not Seal it, al- 
though he had not in truth any moze Land on the fourteenth of 
September, 39. then he had on the twenty ſecond of January 38. And, 
in 74 » was Cited, Mich. 4, and; Eli. Dy. 218. Strodes Caſe, 
But Popham e contra. F02, although the Jndenture vartes in 
woꝛds from the Agreement, yet if it varies not in Subſtance, It 
be not material. And therefo2e, it he hath no moze Land then he 
ad 32 January, 38 Elz. He ought to have ſealed it. Foꝛ It ſtands 
with the Agreement. And, ik he hath, he might refuſe: and it 
ought to be Spectally ſhzwn on his part; Fo It is not neceſſart- 
pis be intended. And always, ik the Aſſurance dꝛawn agrees in 
ubſtance with the Covenants, although they vary in ug daz It 
is not material. As if it were Covenanted to Aﬀſure all his Lands 
in D. and the Aſſurance is dꝛawn 1 Names, yet it is 
good. Quod Gaw4y conceſſit, but ſatd, That here It is Eſpecially op 
d That he ſhall make Aſſurance of all the Lands, which 
ad at ſuch a time, which differs much; &c. TUherefoze, &c. Et ad- 
jour: atur. The Matter. was afterwards referred to Compꝛomiſe. 


Holiday verſas Hicks, 
Ante, Mich. 40, & 41, Pl. 37. & Hill, 42. Placito 25. 


He Caſe was now moved again; and all the Court reſolved fo2 

the Plaintiff. Fo2 by the Contract, and Receipt of the money, 
The Pꝛoperty thereof was in the Plaintiff: And Fenner (ad, 
That it was Adjudgey; Nihere a Servant takes Gold from his 
Maſter, and changes it into Silver, That the Baſter ſhould have 
reſtitution g the Silver by the Statute of 21 H. 8. cap. 11. And 
[s was ber ries Caſe. (Therefore Jt was Adjudged fo? the 
Plainaif; But afterwarys, Erroz being bzought thereof, It 
was Reverſed : Fo2 all the Juſtices and Barons reſolved, That 
Ebe * lies not, fo2 mony found, unleſs it be in a Bag, 02 

+ Foltea. ; 


Gay verſas Kay. 


Tu Upon Demurrer, the Caſe was; That a Feme Reco- 
vered Dower of the Mannoꝛ of Fremiagton, wherein were ma⸗ 
ny Copy holds fo2 Life, and a Cuſtome, quod Dominus pro tempore 
might Demiſe fo2 one, two, 02 three Lives in Poſleſgion 02 in 
Reverſion. And upon a Crit of Habere fac. Seifinam, the Sheriff 
returned, That he had Delivered to the Feme the third part of the 
Mannoz, viz. Such ſeveral Cenemrnts, Reciting them | 

larly ( whereofa Copy+hold Tenement in the Tenure of Alice fil 
cher was one) The Tenant in Dower kept Court, and Granted 
the ſaid Copy-hold Tenement to the ]Ilaintiff,and to two others 
koꝛ their Lives, Habendum poſt Mortem A. P. The Tenant in _— 


(9) 


(19) 
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afterward died, & then A. P. died. The Loꝛd enters, The ]laintif 
enters, and the Defendant ouſts him. And, TUhether this Grant 
by Copy in Reverſion, which was not executed during the Life 
of the Tenant in Dower,be good, 02 nat: was the Queſtion, WI 
liams Serjeant moved foꝛ the Plaintiff, that it was good, and ſaid, 
That Jt was ſo adjudged in the Common Bench, 28 Eliz. be: 
tween Brag and Bourn, and in Sr. Peter Caryes, and $outhcors Caſe 
in this Court; and in 17 Elz. Dy. 343. in Count d' Arundels 
Caſe. U heretoꝛe, &c. And of that Opinion were popham, and 
Clinch, Juſtices: They being onely in Court, and were ready to 
have given Judgement accozdingly, Foz Popham (aid, That Jt 
was now without Queſtion held to be good, althou h It were 
not executed in the Life ofthe particular Tenant, who granted, 
although it were doubted in the E. of Arundels Caſe, Trin. 17. Eliz. 
F02 the reaſon why Tenant in Power, 92 a particular Tenant may 
Grant a Copy-hold in Beverſion, as well as in JoſſeſSion, is 
the Cuſtome, and thereby the Grant is 7Uarranted, and there- 
foe there is not any difference in either of the Caſes : But one, 
who hath a particular Eſtate in a Wanuo2, cannot Grant a Copy 
hold by Parcels, oꝛ Demile part, and retain the Reſidue Himſelf, 
And therefo2e, It a Feme be Endowed of ſeveral Copy hold Tene⸗ 
ments, ſhe cannot Grant part of them by Copp in Poſſeſston, oz 
Reverſion. TUherefoze H. Wyar took exceptions to the pleading. 
Firſt, Becauſe It is not alledged, That any the Services of any 
ot the Free holders was allotted to the Feme, but the Demeſns, and 
Copy-hold Tenements onely:So as ſhe hath not any Wanno2,no2 
can keep any Court, noꝛ Grant any Copies, &c. But Popham held 
clearly, That ſhe might notwithſtanding. Foꝛ, although ſhe, ha⸗ 
ving no Sexvices, cannot have a Court Baron ; yet ſhe may 
— a Special Court fo this purpoſe. And It is good enough. 
nd ſo it was Adjudged in Sr. Cbriſt. Hattons Caſe fo2 Welling 
borough, where he had twenty Copy-hold Tenements, Parcel of 
the fatd Mannoꝛ, Granted unto him by the Queen. And, becauſe 
ſome of them refuſed to come to is Court, They Foxfeited their 
Copy hold. Therefoze, &c. Secondly, He moved, That the 
Grant is not well pleaded: Foz he pleads it as a Grant in Poſſeſ- 
ſion, and not as in Reverſion, And the Reco2d was gewed, And 
t was, That he Granted Tenementa prædicta per nomen of a Mel. 
uage, which A. P. held fo2 Life. And it was Reſolved to be an Jn- 
curable Default: Fo2 It is not alledged, That he Granted the 
Tenement in Reverſion, And the per nomen Will not help it. 
Wherefv2e,fo2 this Cauſe, Jt was Adjudged fo2 the Defendant. 


Colchin verſus Colchin. 


Reſpaſs, Upon a Special Merdict The Caſe was; Baron, and 

Feme, Copy-holders to them, and the Heirs of the Baron; the 
Baron dies; The Heir, in the Life of the Feme, befoꝛe Admittance, 
Surrenders into the hands of two Tenants, who might take 
Surrender by Cuſtome : and, Whether Jt were a good Surren- 
der? was the Queſtion. And without Argument Ruled to be 
good. And Jt was held by PopbaMn, and Fenner, That, if a Surren- 
der be to the uſe of one fo2 Life, Remainder in Fee, and the Te- 


nant fo2 Life is admitted, That is an admittance fo2 him in RKe- 
mainder, 


The 
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The Lord Hunſdon verſss Baker. 


Onſtrans de Droit, f02 certain Lands in TUard to the Queen, 
fo2 the Non-age of John Baker , whereof an Office was found 
fo2 the Queen. They were at Jſſue in Chancery, and the Recoꝛd 
ſent into the Queens B to be And now a chall 

was made to the Array, by the Queens Attoznep foz 

Queen, Becauſe Thomas ems Sheriff of kent, who returned 

Panel, was Tenant to the Lozd Hunſdon. And d Counter-Plea 
was -= in thereto ; That the ſaid Sheriff was Tenant allo tg 
the Queen. And Jt was th on rred, and much De- 
bated, CUhether this Challenge were good? Foz It was but fox 
Duro And every Subject is bound in obedience to Favo? the 


ueen moꝛe then his Lo2v, and therefoze the Law will not pꝛe⸗ 
me the contrary ; and fo2 this Cauſe the Challenge is not godd 
which is the tealon, that the Challenge fo2 the other party againſt 
the Queen fo2 Favo?2 is not good. And the Opinion of the Juſti⸗ 
ces of the Common Bench was Demanded : and doubted, 
but ſeemed to incline that Jt was good: TUherefoze the Court 
adviſed until the next day; And Jt was then moved to be a good 
Challenge: Fo2 this Cauſe doth not concern the Queen onely ; 
But It concerns the Þetr alſo fo2 his In heritance, and he is in⸗ 
tereſſed therein; And hereunto ourt enclined. But the 
held the Counter⸗Plea to the Challenge to be little material. 
0? although he were Tenant to both pet hezwho takes the Chal⸗ 
enge, ſhall have advantage thereof, afterwards, by conſent 
of the Counſel, The Lo2d Hunſdon waved the lea, anb Confefſed 
the Challenge, (Uhereupon the Array was quaſhed, and anew 
Ven. fac. awarded. Vid. 4 H. 7. 3. & 8.19. Aſſ. 8. 


Broughton verſas Gouſley. 


1 upon the Statute 21H. 8. fo} Non-Reſidence, The 
Dekendant pleaded, That he was choſen Golpeller in the 
Church of St. Pauls London, and was Reſident there by reaſon of 
that Dignity: And Jt was thereupon Demurred. And Jt was 
argued y Waterhouſe fo; the Plaintiff, That this was not any 
gnity to excuſe the Defendant, The Civilians divided Spiritu⸗ 
Functions into thzee Degrees. Firſt, a Functton —— yath a 
Juriſdiction, AS Biſhap, Dean, &c. Secondly, a Spiritu mt- 
niffration with a Cure, As Parſon of a Church, &c. Thirdly, 
hey, who have neicher Cure, no2 Jurisdiction, as [Irebends, 
lains, 8c. And they defined a Dignity do de Adminiſtratio Ec- 
cleſiaſtica cum jurisdictione, vel poteſtate conjuncta, Ana thereby they 
exclude the two laſt Degrees from being any $A multo for- 
tiori, The Common Law doth ſo, and to that pu Vide 27 H. 
6.5. 25 Ed. 3. 41. 24 Ed. 3. Br. Noſm, 25. That an Deacon is 
nota name of Dignity: and 11 H. 4.40. That a Parſon is not a 
name of Dignity! 17 Ed. 3- 31. AP2ovoſtis not a name of Dig- 


14 H. 6. 14. A Pꝛetentoꝛ is not a name of Dignity? 27 H 5.3. 


nt 
A Chaplains not a name of Dignity: And 27 H. 8. 10. is, That; 
Ka Uicar of St. Pauls hath a Benefice with Cure, he ought to be 


Reſident upon it, And that is a greater Dignity, then 1 


(12) 


(13) 
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Uberefoꝛe, &c. And of that Opinion were Popham, and Clinch, cæ- 
reris Juſticiariis abſentibus; That Jt was not a Dignity within the 
Statute : But they would adviſe upon hearing the Defendants 
Counſel. Et adjournatur. Afterwards the Defendant compounded, 


Fineux verſus Hovenden. 


Ction upon the Caſe. TUhereas there had been a way within 
; X the City of Canterbury, leading from St. Peters Street unto 
a Street calied Ruſhmatrker : And, that all the Jnhabitants of the 
City had uſed, time, whereof, &c.to paſs that way; And, that the 
Plaintiff was an Inhabitant there; That the Defendant had 
made a Ditch, and Erecied a Pale crols that way; Thereby he 
had loſi his paſſ* ne, &c. The Defendant pleaded Not Guilty. And 
by a Viſne Ameru cu of W. in the County of Kent, by Aﬀſent of the 
Parties „ All regard the Caule concerned al the Jnhabitants of 
ancerbury Jt was found foz the JIlaintifi : And now moved in 
Arreſt of Judgement, That Jt was a Pil Trial. Firſt, becauſe 
It ought to have been by a Vie of Canterbury, Vide 21 Ed. 4. 31, 
Dy. 299. But the Court held it to be well enough: Becauſe Jt 
was by Aſſent of the Parties, which is Entered upon Reco2d, Ec 
conſenſus tollit errorem. Vide 44 Ed. 3. 6. 44 Aſſ. 4. Dy. 367. And Fenner 
cited the Loꝛd Cromwells Caſe ta be Adjudged, That an Jſſue tri⸗ 
ed by another Jury then it ought to be, yer, being by Aſſent, was 
well enough. Secondly, It was moved by Coke Attozney Genes 
ral, That this Action lies not fo2 a pꝛivate perſon, becauſe Jt is 
a Common Nuſance, and is puniſhavle in a Court Leet onely, 
unleſs he can ſhew tome Special — As 27 H. 8. 27. i8, and 
ſo It was adjudged in this Court between Serjeant Bendlous, and 
Kemp, That he might maintain an Action upon ſome Special 
pꝛe judice. And at St. Albons Term between Williams & Johns, It was 
Wjudged, That where a Chapel was within a Wannoz, and the 
Parſon of the adjoyning Church uſed to Read Divine Service 
every Sunday, fo2 the Lo2d, and his Tenants in the ſaid Cha- 
pel: And fo2 that the Parſon had failed therein, The Los 
bought an Action upon the Caſe, and Adjudged, that it lay not: 
Foz — one of the Tenants might bing the like Action 
which would be inconventent , That he ſhould be liable to al 
their Actions 2 But he ought to bepuniſhed by the D2dinary in 
this Caſe. But peradventure, where there is not any other Re- 
medy to be had, then by Action, there every one may have his Acti- 
on, who is grieved: And therekoze it was Adjudged between 
Weltbury and Powel, where the Inhabitants of Southwark had a com- 
mon TUatering⸗ place, and the Defendant had ſtopped it, The 
Plaintiff being an Jnhabitant there bꝛought his Action upon the 
Caſe, and Adjudged maintainable. But It is here puniſhable 
inthe Leet. TWherefoze,&c. And of that Opinion were Popham, 
Gawdy, and Feaner; That, without a Special grief ſhewn by the 
Plaintiff, the Action lies not, But Clinch e contra: F02 the ſtop⸗ 
ping of i: felt is a Special pꝛejudice to the Plaintiff, that he cap 
not go that way, Therefore it is reaſon he ſhould maintain the 
Action, Sed adjournatur. Co. Little ton, fol. 56. 
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Some verſus Taylor. 


Ote, A Queſtion was between them for an Aſſurance of Land. Pophans 

ſaid , That it had been reſolved by all the Puſticet, That if one be obli- 
ged to aſſure tweuty Acres of Land, That the Acres ſhall be accounted ac- 
cording to the Eſtimation of the Countrey, where the Land lies, and not accot- 
ding to the meaſure limited in the Statute. 


Ferrets verſus Borough. Trin. 41 Eliz. rot. 831, 


LI a ſpecial Uerdict , the Caſe was. A man made a Leaſe 
fo2 years, upon Conditions to be perfo2med on the part of 
the Leſſo2 , and befo2e the time of the perfozmance of the Condt- 
tion, the Leſſo2 Letts it to a ſtranger fo2 years by Jndenture, 
and then perkoꝛms the Condition, and enters : whereupon the 
firſt Leſſee bzings Treſpaſs, Harris, Ser jeant, moved, That he might 
not enter; F h his making a ſecond Leaſe by Indenture, he hath 
diſpenſed with the Condition. But all the Court e contra. Foz 
the Eſtoppel is onely between the Leſſo2, and the ſecond Leſſee , ſo 
as the Le ſſoꝛ is ac large againſt the firſt Leſſee to enter upon his 
Condition, notwithſtanding thts ſecond Leaſe, Coke, Attorney 
General, being in Court, ſaid, This Caſe was clear; But if one 
makes a Feoffment upon Condition, and afterwards levies a 
Fine to a ſtranger , his Condition is gone. And Judgement 
was then given, That the Leſſozs Entry was lawful, 


Mature verſus Weſt. 


42 t. TUhereas the Defendant was endebted unto him in 
A ſuch a Summ in Conſideration , That the Plaintiff wonld 
give unto him day of payment, 177 the Defendant aſſumed to pay 
at the day, and alled zes, that he gave unto him ſuch a day, and 
that the Defendant had notpaied, The Defendant pleaded Non 
aſſun pſit, and found again him, and now moved, That this 
was not a ſufficient Conſideration ; Foz it ts at the Plaintiffs 
liberty, what day he will give, ſo as he may give the ſame day, 
wherein the Aſſumpſit was made, if he will, and ſo there is not any 
benefit to the Defendant, But the Court held it to be well enough; 
F02 It is alledged, That he fo2bare it fo2 ſuch a time certain. 
Wherefoze Jt was Adjudged fo? the [lainttiff, 


Crols verſus Tyrer, 


Pio ofa Judgement in the Common Bench. The Erro2 Al- 
ſigned was; Foz that the Defendant appeated per J. S. Acror- 
natum ſuum, and there is not any ſuch J. S. in rerum natura. The De- 
fendant pleaded , In ullo eſt Erratum , and ſo confeſſes it: Bet the 
Court held it to be no Erroz , f02 it is againſt the Recoꝛd; Foz 
the Court hath it upon Reco2d , that he appeared by ſuch an At- 
torney, and the Party is eſtopped to ſay the contrary; but he might 
ave aſsigned,that J. S. had not any Tarrant of Attorney. IA here- 

ode the Judgement was AffirmeD. 
Qqqq Spark 


(15) 
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Termino Paſchæ, Anno 41 Eliz, in Communi Banco. 
Spark werſus Spark, Antea, Pl. 2, Mich. 40, & 41 Eliz, rot. 2215, 


E firmz. Upon a ſpecial Merdict, the Caſe was. Nich. 
Spark, ſeiſed in Fee, by Jndenture Letts it to W. S. foꝛ 80. years, 
if he live ſo long, the Remainder after his deceale to the Execu⸗ 
toꝛs, oꝛ Alsigns of the ſaid W. Sp. fo: 40. years, W. Sp. dies In- 
teſtate; His wife (the now Plaintiff) takes Letters of Adminiſtra: 
tion, and enters, claiming the Term, Nich. Spark the Leſſo2 (now 
efendant) ouſts her. Ec i, cc. The ſole Queſtion was, TUhe: 
er this Remainder fo2 40. years veſted in W. S. 92 if it failed, be: 
cauſe he had not made any Executo2? Andall the Juſtices deliverey 
their Dpinions ſeverally , That this Term veſted in W. S. and, 
That the 477 (ould have it as Adminiſtratrir unto him, and 
It ſhould be Aﬀets in her hands Foz the Intention of the Lefſoz 
appears, that the Executoꝛs, oz Alsigns of W. S. ſhould have i ; 
So by the woꝛd Aſſigas ts intended, that W. S may Diſpoſe,# make 
an Alignment thereof, and therefoꝛe Jt veſted in him, and ſhall 
go to his Arecuedfe „ 02 Adminiſtrato2s , as Alsigns in Law, 
and as a thing, wh (prone unto them from their Teſtato2 , and 
not as a Perquiſite by themſelves. Foz Walmſley ſaid, Jt never 
yet was queſtioned by any,that if theſe two Terms had been inone 
Clauſe, but that they ſhould have veſted in W. S. as if it had been 
Habendum foꝛ 80, years , if he live ſo long, and fo? 40. pears after 
his deceaſe to his Executoꝛs. But It is here divided to W. S. foꝛ 
o. years, ik he live ſo long, Rematnder to his Executoꝛs fo? 40. 
years. Bet notwithſtanding, It is all one, and the Erecuto2 
ſhall have it as Executoz, and it ſhall be Aſſets in his hand, it 
being in the Teſtatoꝛ to Diſpoſe of, And It was afterwards Ad⸗ 
judged acco2dingly, Nee. That in this Caſe Walmſley ſaid, The 
Difference betwixt this and Cranmers Caſe in 14 Eliz. Dyer, is, becauſe It is 
there limited, by way of uſe , and by the Party himſelf , ſo he ſhews his own 
intent, that it ſhould not veſt in himſelf, but in his Executors. But here the 
limitation is by a iravger , wherein there is not any intention appears, but 
that it ſhould veſt in the Leſſee himſelf. And by this difference all the Books 
are reconciled. Vide poſtea, Tr. 43. Pl. 17. 


Malary verſus Marriot. 


4 fo2 ſuing fo2 Tithe Didgeons. The Defendant in 
the Court Chriſtian pleaded JIayment, and offered to pꝛove it by 
one Mitnels, and they refuſed to admit thereof without two 
Mitneſſes, and he thereupon brought a Pꝛohibition. And Ruled, 
That Jt well lay, F02 It would be a great Jnconvenience to bzing 
two M itneſſes to pꝛobe payment of every ſoꝛt of Tithes , &c. 
Uryerefoze, &c. 


Sr. Walter 
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Sir Walter Sands verſas Lane, Mich. 40, & 41, Eliz. ror, 2483. 


Reſpaſs, Quare Averia cepit apud Stockbridg, & ad loca incognita fuga- 

vit, Cc. The Defendant pleaded , That the Lo2d Sands 
was ſeiſed in Fee of twelve Acres of Paſture in Morfern , and he 
took the "Beaſts there Dammage Feſant , as ſetvant to the Loꝛd 
Sands, And by þis command , and from thence chaſed them to 
Scockbridg afozeſatd , and from thence to Feverſham in the (ame 
County, ad imparcandum, cc. Quæ ſunt eadem Captio, & Effugatio, unde, 
Cc. And Traverſes abſque hoc, quod cepit Averia prædicta apud Srcckbridg, 
prout, &c. And It was thereupon Demurred, and, after argument 
at the Barr, Adjudged fo? the Plaintiff, That the ]Ilea was ill; 
Foz the Travers ts a departure from the firſt Plea, and repu- 
nant to the matter, which induceth it, and, as this Caſe is, there 
needeth not any Travers at all ; Fo2 where the matter of Ju- 
ſtification is Local, there he ought to ſhem the Cauſe ſpecially, 
and Travers the Place: But not where it is tranſitoꝛp, as it is 
here; But it ſufficeth, although he Juſtifies in another place, to 
oy , Quz 4 eadem Captio, cc. TUheretoze It was Adjudged fo2 the 
Aaintiff. 


Allen verſus Sr. Robert Salisbury. 


Ebt. The ꝛoceſs upon the Oꝛigiual were directed to the 

two Sheriffs of London, the TUILit was returned bytwo, the one 
of them was Sheriff, the other, not: And Jt was piayed, That 
It might be amended ; Fo2 it is apparent to the Court, That it 
was the default in w2iting the names, and the Return by one She- 
rifalone had been good, and the Addition of a ſtrange name there⸗ 
to ſhall not make it ill. And afterwards by Advice of all the ſuſts 
ces It was amended, 


Merryweather verſus Stanton. Mich, 40, & 41, rot; 3316. 


7 The Defendant Avows fo2 a Rent charge deviſed 
unto him, and doth not Alledg the Land to be holden in So⸗ 
cage, and therefoze Adjudged to be ill. And Jt was ſald, That 
ſo It was Adjudged in Trevillians Cale in this Court, 


Sr. Humphrey Ferrers, and two others vc ã Arden. 


Mich, 40, & 41. Eliz, rot. 1701. 


122 upon the Caſe, fur Trover, and Converſion oł an Ox of 
the Plaintiffs apud Aſhcon the 10 Jun. 38 Eliz. The Defendant 
pleads, That at another time, viz. Termino Paſch. 36 Eliz. in the 
Queens Bench , the Plaintiffs and a fourth perſon , who is 
now dead, bought Treſpaſs againſt Simon Wignal, and two others 
ok their Dr taken 1 1 Apr. 35 Elia. That the Defendants thereto ap⸗ 
peared , and Juſtified as fo2 an Heriot in right ofthe now Defend: 
ant: Upon which Barr the Plaintiffs Demurred, and Adjudged 
againſt them, and Beaded all the Recoꝛd in certain, and Averrs; 
That the Þlaintiff in the laid _ TY Action are — 
2 an 
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and the ſame perſons ; That the Ox in the ſaid Action, and in this 
is one and the ſame ; And, that the Taking tn this and in the other 
Action be all one; And, that the Trover, and Converſion, ſuppoled 
in this Action by this Detendant onely , was committed by the 
other Defendants with him, and they have Covenouſly and Sub: 
tilely omitted , and left them out , and not named them in this 
Action, and this Defendant was omitted gut of the other Action 
ſubtilely, they being one and the ſame Trefpaſs,Thing,and Bat- 
ter, and not divers, and at one and the ſame inſtant of time done. 
Et hoc paratus eſt verificare. Unde, ex quo, tC, they Were AcquitteD in the 
firſt Action, De demands Judgement, TUahether the Plaintiffs 
to this Action of the ſame Matter and Caule ſhall be received to 
have, and pꝛoſecute. And hereupon the Plaintiffs Demurred, 
And Walmſley , und Kinſmil held the Barr to be good Becauſe up- 
on the firſt Judgement, upon Demurrer , The 192operty of the 
Ox was admitted in that Defendant, in whole richt the Juſtifica- 
tion was, Thereto2e the JPlaintifts ſhall not have this Action 
without new cauſe , and although he be a ſtranger to the Becozd, 
whereby the Plaintiffs were Barred , yet he is Dꝛivp to the 
Treſpaſs; wherekoze he well may lead it, and take Advantage 
thereof, And hereto the other Juſtices agreed , That if 1t be 
intended fo2 one ſame Cavſe , That he well might take Ad⸗ 
vantage thereof, But Anderton, and Glanvile Conceived here, 
That they be not Barred : Fo2 a Barr ina wong Action bzought 
is not any Barr, where a right Action is bzought; As, where 
one delivers Goods to keep , and bzings Treſpaſs againſt the 
Bapliff — theſe Goods, and be Barred by Uerdict,02 Demurrer, 
That ſhall not be a Bair unto him in bzinging Derinue, 02 Accompt. 
And here theſe Actions be of ſeveral natures , and a Barr in the 
one cannot be ſaid to be a Barr in the other, Walmſley agreed, 
That where it is a Barr in an Action of Treſpaſs , upon Not 
Guilty pleaded by Gerdict, he may have this new Action becauſe 
it appears not, but that th? Uerdict was upon the Miſp2iſal of 
the nature of the Action. So it 18, if ſuch a Caſe appears upon 
Demurrer: But, where a Title is pleaded in Barr to a thing 
Demanded, and, by reaſon thereof the — is Barred upon 
Demurrer, oꝛ Gerdict, The Jntereſt thereby is bound, and the 
Plaintiff ſhall be Barred from bzinging a new Action, Et adjour- 
natur. And afterwards the matter was ended by Arbitrament. 


Parman verſus Bowyer, Hil. 40 Eliz, rot. 259, 


Eplevin. The Ocfendant Avows fo2 Dammage Feſant in 

his Frer hold. The Iſſue was upon the Free-hold, and a 
ſpecial Qlerdict was found, That this Land is within the Pan⸗ 
noꝛ of Porcheſter; und, That within the * ſuch a Cuſtom, 
That if any Tenant of the Banno? aliens Lands, holden of 
the Banno? by TUriting , 02 Feoffment, o2 Deviſeth it by his 
Mill, oz Surrenders it into the Loꝛds hands, to the uſe of any 
other, That ſuch Alienation, Feoffment, Devife, 02 Surrender 
przſentata fuerunt, & præſentari conſueverunt at (ome Court of the 
Mannoꝛ, there holden , within a year after ſuch Alienation, 
Feoffment, &c. 02 at the next Court of the Mannoꝛ, there holden, 
aftcr the year $ And if ſuch an Alienation, &c. were not pꝛelented 
in forma prædicta, tune hujuſmodi Alienatio , &c. fic minime præſentat. 


ſhould 


— 


ELI ZZAB ET HE, in Communi Banco. 
ſhould be vold 7 Cuſtom of the ſaid Mannoꝛ. And they fur- 
ther found , That one Richard Rowle was ſeiſed in Fe of that 
Land, holden of the Mannoz, and made a Feoffment of that 
Land to the Deſendant: And, That it was not pꝛeſented within 
the year, 102 at the next Court holden fo2 that Banno2, And, 
MUhether this were a good Cuſtom, & the Feoffment thereby de- 
ſtroved fo2 not pꝛeſenting of it? was the Queſtion, And although 
it were not pꝛeciſely found, That a Court was holden there with: 
in the year , 02 after the year; pet the Court held it to be well 
enough: Foz it is found by Jmplication , being kound, that it 
was not pꝛeſented at the next Court after the year which implies, 
That there was a Court there holden: And this is ſufficient 
in a ſpectal Aerdick. And ik there were not a Court holden, &c: 
Then an Attaint would lie. And, as to the Cuſtem , Anderſon 
held it to be vold, unreaſonable, and againſt Law, and therefo2e 
not allowable. Foz here it is, That it was a good Feoffment 
fo2 the time, and that atter ward becomes votd by not pzeſenting 
it. So where it was once gaod by the Common Lam, it ſhall be 
now deſtroyed by the Cuſtom, & Leveſted fo2 the Mon pꝛeſenting 
it, And it would be a great miſchief, if the Court-Rolls ſhould 
be loſt; ſo that the Pꝛeſentment could not be pꝛoved, That the 
Fcoffee ſhould loſe his Eſtate ; and that it pzeſently ſhould be 
void fo2 not pꝛeſenting it, without any other Act done, is un⸗ 
reaſonable, and againſt the Rules of the Common Law. TUhere- 
foe, &c. But all the other three Juſtices held it to be a good 
Cuſtom,and well allowable,and agreeable to Law: Foz it is good 
Reaſon, The Lo2d ſhould know his Tenant; Foz other wiſe a 
Feoffment may be ſo ſecret, That the Lozd, no2 others ſhould 
know who was the Tenant : And, thts being a ]Pozt-Town, 
it is Reaſon, That it ſhould be publikely known who be 
Owners therein, That they may be Charged with the Defence 
of the Gill. And it is not repugnant to Law, to deſtroy the 
Liv?ry, which created the Eſtate, without other Act done Foz 
the Ltvery is (02 the publick Conuſance thereof; And this Þ2e- 
ſentment is fo2 the better publick notice thereof; ſo it is a co2- 
robozation to the Law, and weil ſtands with it, and ſhall Defeat 
that Feoſtment, if it be not ſo 1 2 And, although the 
Livery be Defeated, this may well he by ſpecial Cuſtom; As the 
general Cuſtom of the Realm is, That a Froffment cauſa Matri- 
monii przlocuti ſhall be Defeated by Marrying elſewhere ; ſo a 
Free-hold, veſted in the Heir, ſhall be diveſted by the Erecutozs 
Sale thereof, by vertue of a TUiil; ſo a Leaſe fo2 years, upon 
Condition to have Fee, otherwiſe but a Term: If the Condition 
be not perkoꝛmed, The Fee returns without any other Act doing. 
So by the Cuſtom of London, Baron, and Feme, Sells the Land 
of the Feme by Jndenture , Jt ſhall binde the Feme as well as a 
Fine, So by the Cuſtom there, a Deviſe of Lands is not good, 
unleſs it be enrolled within a certain time. So as, by Cuſtom, 
a Free-hold may be transferred from one to another without 
Livery; ſo it may be Ne veſted, o2 Defeated by Cuſtom, without 
doing any other Act. And therefo2e it was Adjudged a good 
Cuſtom in Waymouth, in the County of Dorſer, where the Cuſtom 
of the ill was (being a {Po2t-Town) That a Feoffment there, 
unleſs it be made in the p2eſence of ſome of the Maſters of the 
Qill, ſhall be void, was Adjudged to be a good Cuſtom, So 
here, 
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here, this Cuſtom adds here moze then the Law appoints, viz. 
Thai there ſhall be a Pꝛeſentment thereot: wherefoze it is good, 
and ſtands with the Law, And afterwards It was Adjudgey 
accozdingly. Vide 5 Co. 84. 


Leech verſus Cole, Trin. 40 Eliz. rot. 1703. 


Ude Demurrer, The Cale was; Tenant fo2 Life, Rematn- 
der to his eldeſt Son in Tail , Remainder to his ſecond 
Son in Tal: A bræcipe is b2ought againſt the Tenant fo? Like, 
and the eldeſt Son, Anno 12 Eliz. and they ſuffer a common Re- 
covery, with vouching a common Uouchee, The eldeſt Son 
dies without Jiſue , TUhether this Recovery ſhall binde the 
yongeſt Son, by the Statute of 32 H. 8. was the Queſtion, oz, 
Ahether it were a Diſcontinuance ? Anderſon, Walmſley, and King(- 
mill held, That it is not any Barr to the Eſtate-Tail, no2 to the 
Remainder ; Foz the Land Recovered in value ſhall be in the 
ſame Degree, as the Land loſt is: Foz when a joynt præcipe ig 
brought againſt Tenant fo2 Life, and him in the Remainder, 
It ſuppoſeth them to be Joynt-tenants, and the Judgement ſhafl 
be accoꝛdingly, And the Recovery in value ſhall be accozding to 
the Action. {Uhereupon he Recovered in value joyntly, and ſo 
ſhall the Execution be alſo; And then the Recovery in value 
being acco2dingly , it is in the ſame Degree as the Eſtate-Tail 
was; And ſo no Barr to the Jſſue in Tail, noꝛ to the Remainder: 
Foz the Cauſe of the Barr is the Aſſets Recovered in value; 
And none ſhall be admitted to ſay , That the Aſſes Recovered 
in value ſhall go in other maner, oꝛ degree, then the Recoꝛd is; 
As where a Recovery is had againſt a Moztgagoz, and Wot: 
gagte, with a Uoucher over, oꝛ againſt a Lo2d, and his (4tilain, 
The Land Recovered in value ſhall go to both jopntly: And 
although theſe Recoveries be but Aflurances of Eſtates, yet 
they ought to go, and to be regarded, accoꝛding to the Law. And 
the Statute of 32H. 8-ſhall not make any alteration in this Caſe. 
Foz Walmſley (atd, Although the Statute ts, That a Recovery, 
which is by the Afſent of him in Rematnder, ſhall binde, That 
is to be intended, alawful Aſſent , 02 in a lawful maner , as by 
Coucher , oz otherwiſe; But not by Action bꝛought againſt 
him as Tenant , where he is not Tenant, That is an Aſſent, 
but not a Regular Aſſent, no2 ſuch as the Statute intends, 
And Anderſon denied the Cale in Plowden, between Ear, and Snow, 
to be Law: And yet there, where one, who hath nothing, joyns 
with one vho is Tenant, He is but Tenant by Eſtoppel; And 
a Tenant by Eſtoppel ſhall not dꝛaw a Recompenſe in value. 
CUhereto2e, &c. Glawvile e contra; That the Recovery is a good 
Barr ; And, that this Cale here 1s all one with the Caſe of 
Ear, and Snow, Which was Adjudged by good Advice, Vide Dy. 152. 
And although the Caſe of Sir William Cordal is cited to the 
contrary , That is not ſuſficient to control ſuch a Judgement, 
Afterwards a Rule was entered, That Judgement ſhould be 
entered acco2ding to the Opinion of the thꝛee Juſtices. But the 
Parties accoꝛded, and no Judgement was entered, 3 Co. 6.b. 


Knot 


— 


ELIZABETH E, in Communi Banco. 


671 


* — 
—— had 


Knot and Knot exccutors of Knot verſes Barlow. 


Paſch, 40 Eliz, rot. 1945. 


Ebt upon an r made to the Teſtatoz, The Defend- 

ant peeve a Releaſe made by one of the Platntiffs. The 

_ replies, That this Releale was made without any Con- 

eration ; and he, who Releaſed, was within Age at the ttme 

of the Releaſe made. And it was thereupon Demurred , and 

Adjndged fo2 the Plaintiff, That it was a void Releaſe, being 
by an {infant without Conſideration, 


Knight verſus Lodg, Hill, 40 Eliz. rot. 607. 


Peer firmz of a Leaſe made by Edmund Nevel, who called 
himſelf Loꝛd Latimer. The Defendant pleaded, That long 
time befoze the Lefſoz of the Plaintiff had any thing, Queen 
Vary was ſeiſed thereof in Fee in jure Coronz ſuæ Anghz, ann hy 
118 Letters Patents gave it to Sir Thomas Haſtings, and Winifred 
is Tie, and to the Heirs of the Body of Winifred; That 
Sir T. H. died, That Winifred took to DuUSband Sir Tho. Baringron; 
That the Reverſion deſcended to the Quecn , who now is; 
That Sir T. B. Lett it to the Lcfſo2 of the Plaintiff fo2 Lift, 
who Lett it to the Plaintift ; That afterward Sir T. B. died; 
And, that the Defendant, as Servant to the ſald Win entered, 
and ouſted the Plaintiff, Et hoc, c. The Plaintiff replies, 
That the Leſſoz of the Plaintiff Demiſed unto him fo2 years, 
prout, cc. And that efendant ejected him. Abſque hoc, That 
Str IT. B. Lett to the Tx Life, prout, cc. And hereupon the 
Defendant Demurred : Becauſe he takes a Traverſe without 
making any Title, and without any Inducement. But the 
Court held it to be well enough; Fo2 the Defendant hath 
avoided the JIlaintiffs Title. And the Plaintiff Traverſeth 
the chicfeſt Matter, which avoldeth his Title: And it is not 
neceſſary to make a Title in an Ejectione firmæ, 02 in Treſpaſs, 
But where Land is Demanded, it is otherwiſe. Bet the better 
way had been to ſay, That he was Seiſed in Fee, and Demiſed, 
&. But it is well enough as it is. 


Veal, and others verſus Road, Mich. 39, & 40, rot. 1187, 


Uid Juris clamat. The Defendant pleaded, That he tempore 
Levationis notz prædictæ was Seiled in Fee of the Gift of 
R. R. abſque hoc, Quod ipſe tempore Levationis notæ prædictæ 
held Tenementa prædidta pro termino vitæ ſuæ tantum, & c. And there- 
upon they were at Iſſue : And it was found, That he held them 
as Lands Entailed, after poſsibility of Iſſue, &c. And hereupon 
they prayed the Diſcretion of the Court, And the Court Re- 
ſolved fo2 the Defendant; Becauſe it appears to the Court, 
That the Defenvant hath an Eſtate, pꝛ ged from Attozr- 
ment, to be made by him; And the Jnducement of the Traverſe, 
is not any Cauſe of Fozfeiture, TUherefv2e it was Adjudged 
{02 the Dekendant. 


- * 
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Morris verſus Lutterel, 
Paſch, 40 Eliz. rot, 1304. 
(30) 


(31) 


(32) 


(33) 


Ebt CJpon an Obligation, Condittoned fo2 ſaving harm⸗ 

cſs from another Obltgation.made to C.and H. fo2 the Pay. 
ment of 100. l. at a day, and place , &c. The Defendant pleads, 
That, at the day of Payment, he was going aa ſolvendum the 
ſatd 100. l. to the place, to the ſaid C. and H. And that the 
Plaintiff, by Covin, betwirt him, and another ſtranger , cauſey 
the Defendant to be Impꝛiſoned, and to be detained in ]?2tſon , 
until after Sun-ſet of the ſame day, to the Intent, the ſaid 
100. |. ſhould not be paid, and that the Obligation, by reaſon 
thereof , ſhould be fo2feited. And therefo2e he could not come 
to the ſaid C. and H. to pay them the ſaid 100. l. Et hoc, c. And 
It was thereupon Demurred, and Adjudged fo2 the Plaintiff, 
That ſuch a bare Surmiſe was not any Barr, 


Scryven verſus Dyther, 
Hill. 41 Eliz, rot, 1721. 


Ebt Upon an Obligation, made to a Sheriff, Conditioned, 

If the ſaid R. D. perſonally appeared before the Queens HMajeſties 
Juſtices at Weſtminſter, a die Paſehæ in quindecim dies, to anſwer to] H as 
ſhall appertain , and further todo, and to receive , as the Court therein of 
him ſhall conſider in that behalf, That then, c-c. The Defendant plead: 
ed the Statute 23 H. And this Bond was Adjudged to be void: 
And Jt was there cited, That in sr. William Druries Caſe Jt was 
— „That, if a Sherift takes but one Surety , It is good 
enough. 


Slade verſus Allen. 
Hill. 41 Eliz. rot. 730. 


A Ction foꝛ theſe Cloꝛds, Thou art a Murtherer , and a bloody Fel- 
low, and I am afraid of thee. Upon Demurrer, Adjudged 


Act ionable. 


Anonymus. 


Ction fo Nloꝛds, Vi, The Plaintiff was one of them, that brake 

Mr. Philips houſe, and did take, and carry away part of the money, 
that was ſtoln. Walmſley held, That an Action lay not fo? theſe 
Tloꝛds: Fo2 , where wozds are ambiguous , ſo as they may be 
erpounded in good, oz ill part, no Action then lies; Foꝛ they 
ſhaſl he e xpounded in the beſt ſenſe , and it may be here Intended, 
that he v22ke the houſe upon juſt cauſe, and bꝛoͤught the money to 
another place upon juſt cauſe, Therefoze , &c. And ſo was the 
Dpinion of the other Juſtices. 


Stephens 
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Stephens verſus Lewis, 
fine was Levied of a Rent to the uſe of in Mc 

Am uſe avowed withoutAttomment,andRuled,T the well (34) 
might. Exception was then taken to the Av ; Becauſe he 
pleaded, That J. S who 114 was of the Rent 
in Fee. an that he, any all his $ had uſed to diſtrain fo2 
that Rent in the 2 bes in the Diſtreſs, 
and not in the Rent it ſelf, And fo2 this Cauſe ſon, and 
Glanvile held clearly ; That the Avowry was ill. Foz the Pꝛeſcri⸗ 
on ought to have been in the nt: And that the Law was clear 
erein. Williams Serjeant Cited a Cale 14 Eliz tu be Ruled; That a 
Preſcription alledged in the Diſtreſs was good. 
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Woodden verſas Osbourn. 


lechone Firmæ. A Special Uerdict was found, 
A wherein the Caſe was; One bimnop being Set- 
ed of divers Lands, called Hayes-Lards, which 


peirs, and after, ini another part of his evil 
: n ithout 


Nokes verſas James, Paſch, 40 Eliz., 


Ebt Upon an Obligation, Condit:oned fo2 the perfoꝛmance of 

all Covenants, and Agreements in ſuch a Leaſe by Inden⸗ 
ture, whereby the Defendant had Lett to the JAlaintiff, by the 
wo2ds Demiſe, and Grant, an Houſe in London, and Covenanted, 
That he, and his Alsignes ſhould enjoy it without Eviction by 
him, 02 any by his pꝛocurement, &c. The Defendant pleaded per- 
fozmance of Covenants generally: Che bzeach was Aſsigned; 
F02 that the Plaintiffhad Granted his Intereſt to one A. And one 
Savery Entered upon A. and Lett it to one Duck fo2 years, A. Rc 
enters, Duck bzings an Ejectione Firmz, and Recovers by Clerdict. 
Uherefoze, &c. And, upon this beach Aſsigned, Jt was Demur⸗ 
red in Law, Godtrey, fo2 the Plaintiff, moved, That the Sole 
Queſtion was, Whether the Defendant be bound by the Cove- 
nant in Law (which is by the woꝛds, Demiſe, and Grant) to Tar: 
rant it againſt all perſons, 02 that it be taken away by the erp2els 
Covenant; That he ſha!l hold it without Eviction of the Leſio?, 
= 
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&c. And he held, That he was bound by the Covenant in Law, 
That the Leſlee ſhould have his Action of Covenant upon Evi- 
tion, as 9 Eliz. Dy. 257. And ſa it was Adjudged in this Court, 
between Cheyney,and Langley. And this.is not taken away by the 
Exrpzeſs Covenant, vide 3 x Ed. 1. Voucher 289. But Foſter, not be: 
ing of Counſel in the Caſe, put the Juſtices in minde of one Ham- 
monds Cale in this Court, to be Ruled; That an Erpzeſs Cove- 
nant ſhall take away the Covenant in Law, And to this Opinion 
Popham inclined: But the other Juſtices did not deliver any Opi⸗ 
nion therein: But they all held the bꝛeach to be ill, Becaule it is 
not Averred, That Savery Entered upon a good Title; Foz, o⸗ 
therwiſe,there is no Cauſe of Action. And, although It be pleaded, 
That Duck Recovered by Uerdict; Bet that is not material; Fo 
it may be upon a falſe Uerdict, and without Title. TW heretoze 
They all reſolved, That Judgement ſhould be Entered acco2d- 
ingly. But Jt was then {57 fo2 the Plaintiff, That he might 
diicontinue his Sute, and ſo he was permitted, 4 Co. 80. 


Colliers Caſe, 


| pI by Collier, Uicar of Bromble,to ſfay a Sute in the Spi⸗ 
ritual Court. The Caſe was; The Church of B. in the time 
of H 3. Was appꝛopꝛiated by the Biſhop of Sarum, and the Ulcar 
was then Endowed, And, upon the Endowment, the Biſhop 
made an Oꝛdinance by theſe woꝛds, Statuimus, & Ordinamus; That 
the Aicar ſhall pay annually 20. l. de Fructibus Vicariz to the Præcen- 
tor in the Church of Sarum, to the uſe of the Vicars Chorals within 
the tame Church, And foz this Penſion a Sute being Depend- 
ing in the Dpiritual-Coutr, and a Pzobtbition thereupon 
ou ht, Conſultation was now pꝛayed; Be. cauſe Jt is a meer 
Penſion Suable in the Spiritual-Court, vid. 11 H. 4. 85. Firz-H. N. 
Br. 51. Tanfield e contra, That it is an Annuity, and, That Annuity 


(3) 


— f02 it in the Kings Courts, and in p2oof thereof 
was cited 


19 Ed. 3. Juxisdiction 28. That Annuity lies fo2 a 
Jenſion, by Pꝛeſcription: And, That the Statute of Circumipe- 
ce agatis, Pꝛohibition third, is but an Oꝛdinance, as there it is 
ſatd, So Ed. 4. 12. of an Annuity Granted fo2 Compoſition fo2 
Tithes, and 20. Fd. 3. Annuity 32, a {Urit of Annuity was 
bꝛought fo2 ſuch a J2enſion, as ours is. TUherefoze, &c. But all 
the Court Reſolved, That the Sute was well b2ought in the 
Sptritual-Court, F02 Popham,and Fenner ſaid,That would be 
a difference, where the D2vinary Oꝛdains ſucha payment as Judg; 
There the Sute ſhall be in Court-Chriſtian: And where the 
Patron, and Oꝛdinary make a Grant in time of the Uacation, 
£02 there they Charge as an Intereſt. And Gawdy ſald, That 
02 ſuch a Penſion Sute might be either in this, oz the 
Sptritual-Court : And that is not denied by 20 Ed. 3. And fo is 
Nat. Br. IU hereupon Conſultation was Granted. 
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Sparks Cale, 


5 — Firmæ. Upon a Special Merdict It was found ; That 
a Copy holder made a Leaſe fo2 ycars, Excepting ene day, 
which was 7Uarranted by the Cuſtome. The Leſlee,being Ouſted 
by a Stranger, bꝛings an Ejectione Firmz. And, (Uhether It lies, 
02 not? was the Queſtion. And all the Court held clearly, That 
it well lies. Popham ſaid, If there were not any Cuſtome, yet it 
ſhould be good againſt all, but him, who had the Jnherirance, and 
the Free-hold:S0 it is, if a Leſſee fo2 Mill at the Common Law 
had made a Leaſe — Quod Gawd concellit. F02 the Tenant 
at ill is onely Diſleiſoꝛ, and the Leale is good againſt him; as 
12 Ed. 4. 12. 18. And Fenner ſaid, That Anciently an Ejectione Firmz 
was but in nature of a Treſpaſs, and no Term was Recovered, 
and Therefoze Jt is not reaſonable, but that It ſhould lie fo the 
Leſſee, But Popbam ſatd, It à Copy hold be Granted foꝛ years by 
Copy; He ſhallnot maintain an Ejectione Firmz at the Common 
Plat tit beretode⸗ &c. And, alterwards, It was Adjudged f02 the 


Withers verſus Drew, Paſch. 40. Eliz. 


| Þ — (pon an Obligation. Upon a Special Uerdict, The 
Cate was; An Obligation was Endoꝛſed to ſtand to the Ar- 
bitration of four Arbitratozs, ſo as the Award be made in wri⸗ 
ting, ready to be delſvered to the Parties, befoze the ſixth day ol 
January then next following. The Arbitrament was made the 
fifth of January, betwirt the hours of eight a nine in the night. And 
CUhether the Defendant be bound to perfozm it, oꝛ not? was the 
Queſtion. And, after Argument by Flemming, the Queens Solt- 
citoz, fo2 the Plaintiff, and by Tanfield fo2 the Defendant, The 
Court Reſolved, That it was well enougy fo2 the time: And, 
That the Defendant ought to perfozm it. Fo2 Jt is made befoze 
the ſixth doy, And, although It be made in the night of the fifth 
Day, It is well enough, Fo2 things done in the night, where per⸗ 
ſonal Attendance of another is not requiſite, are good: But here 
is not any perſonal Attendance neceſſary, but to have notice of the 
Arbitrament given him, which may at any other dap after, being 
Demanded, and Deltvered. And an Arbitration is a Judicial 
Act, witch may be well done in the night. And then one Sparrows 
Caſe, 33 Eliz. was cited to be Ruled acco2dingly, But afterwards, 
upon another day, Tazfield moved another Exception againſt the 
Arbitrament, That Jt was of a thing out of their Submiſston. 
Foz the Submiſston was about an Encloſure between Barton- 
Down, and North-Down. And the Arbitrament was of an Enclo- 
{ure betwirt the Defendants Down, and the Down of J. S. And Jt is 
not averred, That they be all one. And then, although the Iſſue 
was nul tiel Arbirrament, Bet, the Bꝛeach not being well Alsigned, 
There cannot be any Judgement fo2 the [Ilaintiff, And This 
was holden to be a material — by Clinch, and Fenner, cæteris 
Juſticiariis abſentibus. U hereupon the Judgement was ſtayed, 
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Sir Richard Lewſon verſas Rudleſton. 


ER of a Judgement in the Common Bench, in Treſpaſs of 
Battery. Firſt, Becauſe the TUrit of the Roll of Enquiry of 
Dammages was awarded to the Sheriff of London tn this maner; 
1deo præceptum eſt Vice, London. Com. quod inquirat, where Jt ſhould be 
Inquirant- Vut Jt was Dwered by the Court to be amended, fo2 
It was but a Default in the Clerk, which is amendable. And Jt 
was moved, That the TUrit was good, and therefo2e the Roll 
ſhould be amended: But Jt was held, That that was not any 
Cauſe , F02 the TUrit ſhall oftentimes be amended by the Roll, 
but not e converſo. A {econd Erro2 Alsigned was, Foz that the 
Urit is, Præcipe, &. quod inquirant per Sacramentum proborum, Cc. 
de Civitate prædicta. And there is not any mention of any City befoꝛe. 
But Jt mas held to be well enough; Foꝛ Jt refers to the Margin. 
And it is ſometimes de Civicace, ſometimes de Balliva. TU{heretoze the 
Judgment was affirmed, - 


Arundel verſas Arundel, Trin. 40 Eliz. 


oe to Reverſe a Fine Levied 21 Eliz. Tanfield Aſsigned three 
Erro2s, Firſt, Becauſe the TUrit of Covenant,whereupon It 
was Levted, bare Teſte the ſecond of January 21 Eliz. and the Dedi- 
mus poteſtatem tu take the Conuſance bare Date the ſame ſecond 
day of Jannuary, Rectting Quod cum Breve conventionis pender, Cc. 
{Uhereas It was not depending until the Return , which was 
Octab. Hillaru. Vide 18 H. 8.5% und 2 Ed 4. 11. Secondly, Becauſe the 
Writ of Dedimus poteſtatem was Directed Rogero ) anwood Militi, 
whereas he was not then Knight: And that was now confeſſed by 
pleading in nullo eſt erratum.Thirdly, Becauſe the Concoꝛd is En- 
tered to be made befo2e thꝛee Juſftces of the Common ench, 
when as Rog. Manwood was the fourth Juſtice there, and not na- 
med. But, on the other ſide, Jt was thereto anſwered, To the 
firſt, That Jt was not Erro2 : Foz the TUrit of Covenant 1s 
pendant, when It is purchaſed, vide 9 H. 6. 54. To the ſecond, 
That It is contrary to the Reco2D, and Jt cannot be Alsigned 
fo Err92, Dy. 89. To the third, That Jt is not Erro2; Foz a 
Fine may be Levied befoze thꝛee Juſtices, omitting the fourth. 
(Uherefo2e, &c. Gawdy, and Fenner onely in Court, held as to the 
firſt, That it was not Erroꝛ: Foz the TUrit is pendant p2eſent- 
ly upon the purchaſe thereof. Foz If a Stranger purchaſe the 
Land, befo2e the return thereof, It is Champerty, As 30 Ed. 3 18. 
So 10 Ed. 4. 13. if an Appeal be purchaſed within the year, it ſuf- 
ficeth, although it be not returned within the year. To the other 
two Erro2s they ſpake not, no2 ſeemed much to regard them. 


Et adjournatur. 


Madox verſus Dawſon. Mich. 40, & 41 Eliz, rot. 555, 


| rn ofa Judgement given in Shrewsbury in an Aſſumpſit. The 
Erroꝛ Alsigned was, Becauſe the Entery of the UJerdict was, 
Quod Juratores aſſidunt Damna occaſione Aſſumptionis prædictæ, where- 
as it ought ta have been occaſione non performationis Aſſumptionis præ- 
ditz. And That was held to be a manifeſt Erroꝛ: Anda Judg- 
ment cited accoꝛdingiy betwirt Pain, and Pie, where, in a TUrit of 
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Covenant, the UerDict was Entered, Quod Aſſidunt damna occaſione 
Conventionis. And the Judgement thereupon was awarded to be 
erroneous. But now Tanfield mover, That the Note, given by 
the Jury to the Clerk, was well, viz. That they found fo2 the 
Blaintiff, Et Aftidunt damna tantum. And That, which was added 
thereto, was the miſentry of the Clerk, and may be amended, 
And So tt was done here in Brome, and Hares Caſe, and therefoze 
A. pzayed a CUrit to the Mayo? there to certiſie it, and had 
it by the Oꝛder of Clinch, and Fenner, being onely there. Note, That 
this was after In nullo eſt Erratum pleaded, But this Erro2 was 
not Alsigned upon the Reco2D, but ore tenus, ec. 


The Biſhop of Gloceſter verſus Veal, 


E to Reverſe a Judgement in a QuareImpedir. The firſt Er⸗ 
roꝛ Alsigned was, Foz that the Plaintiff Declares, That a 
Stranger was pollelsed fo2 years, and Deviſed it to the Jain: 
tiff, And ſo by Aſſent of the Executoꝛ had it: And he doch not 
ſay Virtute Legationis prædictæ. Vide 8, & 9 Eliz. Dy. 254. Secondly, 
Becauſe he ſhews how the Church is void by the Depzivation of 
the Incumbent: and he doth not ſhew fo2 what caute. F922 It 
may be foꝛ ſuch a Cauſe, as the Queen ſhould have the [22eſenta- 
tion; As if it were fo2 Simony by the Statute of 31 El. Thirdly, 
2Becauſe the value of the Church is found to be 40. l. per annum. 
And the Judgement is, Quod recuperet damnum*, viz. Medietatem 
dicti valoris dictæ Eccleſiæ per dinudium unius anni, que ſe atringunt ad 20.1. 
which is not accoꝛding to the Pꝛeſidents. Bet none of theſe Er⸗ 
xoꝛs were allowed; But, the Court being full, The Judgement 
was then affirmed, 


Pigot ver ſus Garniſh, 


9 — Coons Special Uerdict, The Caſe was (ach; 
Anchony Poulter, Seiſed in Fee of this Land, Deviſed it to An- 
thony his Son in Tail, with divers Remainders over, and made 
one Beſt Overſeer of his ill, and Tlilled, That be ſhould 
have the Education of his Son, until he attained to his age of one and twenty 
years; And to Receive, Set, and Lett, for the ſaid Anthony, the ſaid 
Lands fo given to him, and thereof to accompt to the ſaid Anthony. And 
the ſaid Beft to be allowed all his Charges, which he ſhould expend about 
his bringing up. Beſt makes a Leaſe fo2 ſeven years in his own 
name, which was to continue half a year after the full age of 
Anthony. And, UUhether this were a good Leaſe fo2 any part 
of the Term? was the Queſtion. Fo2 Jt was found, That 
the ſaid Anthony, the Son, was not yet of the age of twenty 
one years; And, that Beſt was dead, Foſter moved f02 the 
Plaintiff, That this was not a Leaſe by vertue of the Autho- 
rity; Becauſe he made it in his own name, reſerving the 
Rent to himſelf: and he hath excceded his Authozity in Lett- 
ing it beyond the age of Anthony. And he hath not any Inte⸗ 
reſt to Lett, Fo. It is appointed, That he ſhall be accom- 
ptable, which he ſhould not be, if he had any Jntereſt in the 
Land. Gawdy held, That Beſt had an Jntereſt by this Devile, 
and ſo the Leaſe is good, during the Minozity, and — 
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purpoſe cited Dy. 28 H. 8. fol. 26. And the Intent of the De- 
viſo2 here _ be conſtrued; That he gave unto him ſuch. an 
Eſtate, as he might Lett, and natthat he ſhould make Leaſes 
in the Jnfants name: Foz then the Jnfant might avoid 
them. And whereas the wozds are, Thar he may Letz, and Ser for 
Anthony: It is thereby to be intended, That Leaſes ſhall be 
made fo2 his benefit: And not that they ſhall be in his 
name. And this Leaſe is void fo2 the Remainder after An- 
thonies full age, and fo2 no moꝛe. Fenner, and Clinch held, That 
whereas he hath Authozity- to Lett, and Set, It is onely at 
CUill; Foz there is not any other certain time appointed: 
And he 1s not otherwiſe authorized, then in nature of a Bay- 
liff, to accompt: TUherefoze he cannot make any Leaſes but 
at Til. Popham held, That he had not any Authoꝛity, no2 
could have any to Lett in the Jnfants name Foz ſich an 
Authozty cannot be given him. Fo2, Tf one Deviſeth Land, he 
cannot appoint, that another ſhail make a Leaſe fo2 ycars in 
name of the Deviſee: And It is not any Intereſt. But if 
he had Deviſed, That one ſhould make a Feoffment, 02 a 
Leaſe fo2 Life, That is an Jntereſt in the Deviſee; fo2 other- 
wiſe he cannot make Livery. But to Deviſe, That he might 
Bargain, and Sell, o2 Lett fo2 years, Jt is otherwiſe: Foz 
thoſe may be without an Intereſt. Fo2, when the Leaſe is made, 
he (hail be in by the Till. And fo he conceived here. And, 
that this Leaſe was good, and void onely- fo2 ſo much as ex- 
ceeds the age, &c. Sed adjournatur, Hill. 42. Placito 1. 


Baker verſus Brent, & Robinſon, 


8 in Chancery, to * Suit in the Court-Chaiſtt- 
an. Foz that R. Sucd againſt the Plaintiff to be admit⸗ 
ted to the Church of C. in the County of Somerſer. And B. 
as Patron came in there pro Intereſſe ſuo; And in the Chance⸗ 
ry it was pleaded to Iſſue; TUhether the Church of C was 
vold by the death of one Durfon, Late Jncumbent there, which 
was ſent into the Queens Bench to be Tried ; where a Spe- 
clal UGerdick was given to this effect: That J. S. was Seiſed 
in Fee of the Advowſon. of the ſaid Church, and p2cſented 
thereto the ſaid Durſton, Anno 16 Eliz who was Admitted, Jnitt- 
tuted, and Jnducted, but read not the Articles acco2ding to the 
Statute of 3 Elz. cap. 12. And the general JIardon in 18 Ekz. 
was found, And, That afterwards Durtton was Depzived by 
Sentence Declaratozp, fo2 not reading of the Articles, 
CUhereupon he appealed, and, that depending, Baker obtained 
a Preſentation thereto by the Queen, and was Admitted, 
Inſtituted, and Jnducted , and afterwards Durſton died: and 
then Brent the Defendant , having the Advowſon, p2eſented 
Robinſon the other Defendant, who Sued in Court-Chaiſttan 
to be Admitted, Ec i, &c. Tasfied fo2 the Dlaintiff, This 
Iſſue is found againſt the Defendant. Foz, by his not 
reading of the Articles, The Church was p2eſently void 
without any Depztvatton. Then, when the Queen preſent: 
ed Baker, the Plaintiff, who was Admitted, &c. and in 2 
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moneths he fs Incumbent, and the Church is not void by 
the 2 of Durſton. And, TUhether the Plaintiffs Preſen- 
tation be right, o2 Toztious, The Defendant ought not to 
Sue in Court-Chiſtian to remove him, and 23 Elz. Dy. 377, 
were a Parſon took a ſecond Benefice, and did not ſub- 
ſcrive to the Articles, the firſt Benefice was never void: 
And ſo It was Adjudged in this Court 31 Elz. between 
Morrice, and Eaton, where a Parſon Sued fo2 Tithes, The 
Defenvant pleaded, That he never read his Articles, and 
ſo not Parion: And Adjudged in a Prohibition, That the 
Church was void fo2 this Cauſe. 7Uherefo2e, &c. Doderidg 
fo2 the Defendant, This Benefice is not void , until De- 
p2ivation in facto. And the Jncumbent continues Parſon un- 
til then: 18 Eliz. Dy. 346. That notice ought to be given 
of the Depzivation: 02, otherwiſe, there ſhall not be any 
Pꝛeſentment fa: Lapſe, And, although the wozds of the 
Statute be, That the Church iplo facto is void; It is to 
be intended upon Dep2ivation, and not without Sentence. 
And this wozd Deprived requires the hand of the Spiritual- 
Court thereto: Foz It is a Spiritual Act, And 10 Elz Dy. 
275. upon the Statute of 5. Ed. 6. fo2 ſtriking in the 
Church; That ipſo facto he ſhall be Excommunicated, ts to 
be intended, He ſhall be Excommunicated, after Sentence, 
92 due Trial, and Convictton, and not befoze. Then here, 
if this Church be not void until Depzivation „ This of- 
fence of not reading his Articles is then pardoned by the 
Act of 18 Eliz. And the Depzivation afterwards is void. 
And ik it were not vold, but good, pet, by reaſon of this 
Appeal, Jt remains as Null, until the Appeal be decided, 
and in p2oof hereof, Vid. 2 R. 2. Quare Impedit. 143. 2H. 6. 23. 27 H. 
Gard. 118. 12 Ed. 4. 14. Dy. 105, und 240. (UMherefoze, &c. But 
all the Juſtices, Popham abſente, Reſolved; That this Church 
became void pꝛeſentlp by the not reading of the Articles, 
and there needed not any Depzivation. Foz, otherwiſe, the 
Statute ſhould be defrauded, at Þ ©:dinaries pleaſure, 


If he would not Depzive, And the Pardon wozks nothing, 
Foz the Church being once void fo2 not reading, &c. 

cannot by the Pardon be reſtozed. And the Pardon ſhall 
never reach to it, becauſe it was not a Contempt, whereof 
he might be Endicted; But his Puniſhment is to loſe his 


Benefice. UWlherefoze Jt was Adjudged foz the Plaintiff, Quod 
Prohibitio ſtet. 


Waſhington 


— — 
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Waſhington verſus Murden Executor of Light. 


Ebt upon an Obligation of 2000 1. made 7 Eliz. conditioned fo2 

the perfo2zmance of Covenants betwirt the Plaintiff and 
the ſaſd L. The Defendant pleaded perfozmance of Covenants 
generally. There were in the Jndenture two Special Cove⸗ 
nants: Firſt, That Light, after Licence of Alienation by him pur- 
chaſed , ſhould enfeoff two perſons to be named indifferently by 
Light, and the Plaintiff, of all his Lands, and Tenements, ta 
the uſe of himſelf fo2 Life; Che Remainder of the one Boyety 
to the uſe of Urſula the TU1IFe of Light, fo2 her Lite, if ſhe lived 
{ole : And if (he marricd, that then the uſe limited unto her 
ſhould ccaſe , and that it ſhould remain to the Plaintitf, and his 
(Uite (the Daughter of I.) in Taul. And fo2 the other Boyety, 
that p2elently afrer the death of L. tt ſhould ve to the ute of the 
JIlanceitt , and his Tiife in Tail. Secondly, He covenanted, 
that he pro ulceriori aſſutancia dicti Status would make all ſuch Acts, 
und Aſſurances , as ſhould be deviſed by the JIfatutiff, oz his 
Couniel, at the Coſts of I. the Covenantoz, The Breach a'- 
ſigned was, That in 7 Eliz. at the time ot the Covenant made 
L. was ſeiſed of an Houſe , and two Acres in D. and of Mipers 
Lands uſually occupied with them; And, That in 30 Eljz. the 
+ Plaintiffs Counſel deviſed a Deed of Feoffment, whereby L. 
(ould infcoff J. S. of the ſald Houſe , and two Acres of Land, 
with the words of all Lands, Tencments , and Hereditaments, 
uſually Lett with that Houſe, to the ule of I. fo2 Life, Remain- 
der to the {Ilaintii? , and his Deirs on the Body of his TTlife 
engendꝛed. CUhich Deed he tend2ed to L. to Seal, and Erecutez, 
and he refuſed; And avers, That at the time of this Aſſurance 
deviſed , and tendzed , That both the Plaintiffs Atte, and 
the TUife ac L. were dead, The Detendant Traverſeth the Ten- 
der, and it was found againſt him: And it was now alledged in 
Irreſt of Judgement by Yelverton Serjeant , and Tanfield, That 
the Bꝛeach was not well aſſigned: Firſt, In regard the Cove⸗ 
nant is to make Aſſurance of all his Lands, and Tenements; 
And the Aſſurance is tendꝛed of an Houſe, and two Acres, &c. 
And he doth not aver, That they were all the Lands, and Tene- 
ments of L. which he then had: Fo2, it he ſhould compel him ta 
make Aſſurances f02 every ſeveral parcel, it would be inconve⸗ 
nient ; Eſpecially, the Aſſurance being to be made at the Coſts 
of the Covenantoꝛ, which would be a great trouble, and charge 
unto him. Popham, and Gawdy held it to be weil enough: Fos, it 
the Aſſurances are to be made at the Coſts of him, to whom they 
ought to be made, he may well require the Aſſurance to be made 
by Parcels: Foꝛ it is not any pꝛejudice, 0 diſadvantage to the 
other: But, when the Covenanto? is to be at the charges, it is 
atherwiſe; wet there, if the ar ty requires an Aſſurance of Parcel, 
the Covenantoꝛ is bound to do it: But then he is diſcharged 
from making any Aſſurance of that, which remains. The other 
Juſtices ſpake not to this point. Secondly, Becauſe it is not aver- 
red, That L. purchaſed Licence. Aid he was nat ta make the 
Aſſurance till after Licence, Popham ; There wil! be difference. 
where the firſt Act is to be done by a Stranger, and where by the 
Covenants? himſelf; As where J Covenant after the Marriage 
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of J S. and A. D. to make ſuch an Aſſurance, J am not bound to 
make the Aſſurance until after Marriage. But where the firſt 
Act is to be done by the Covenanto? himſelf, although by his 
Lacheſs it be not done, pet that ſhall not impeach the Covenant 
foꝛ the Remainder, And here the Licence is to be purchaſed by 
the Covenanto?, Uherefo2e, &c. Thirdly, Becauſe the Aſſurance 
is deviſed, and tend2ed, 39 Eliz. of all the Lands, which were then 
occupied with the Houſe: And it may be he occupied mo2e Lands 
to the Houſe, then he had in 7 Eliz and ſo variant. But Popham, 
and Clinch held, That it ſhall not be intended, that he had moze 
Land, And the Aſſurance is well tendꝛed And, that the Defen- 
dant ought to Seal it,unleſs he can ſhew, that he had moꝛe Lands 
afterwards purchaſed. Gawdy held, It ſhall be intended, that he 
had no moꝛe Land, but he doubted, whether he was bound to Scal 
it, becauſe it is variant from the Covenant. 


Wilford Chamberlain of London. 


Does upon a Recogniſance , acknowledged to the ſaid J lain⸗ 
tiff in London, acco2ding to the Cuſtom there, foꝛ Oꝛphanage 
Money, and alledged the Cuſtom, that they had uled there to take 
ſuch Recogniſances, and the Queſtion was, TUhether Debt lieth 
in this Court, oꝛ was to be bz2ought in London onely , where it 18 
maintainable by the Cuſtom ? And all the Court reſolved, That 
it was a good Recogniſance; And, that Debt lieth fo? it in this 
Court. And Coke, the Queens Atturney , who was of Countcel 
in the Caſe, ſaid,That it hath been ſo Adjudged in this Court bes 
tween Shariogcon,anD Fulwood. 


Shuckborough verſus Biggen. 
Antea, Mich. 40, & 41, Plac. 27, 


T2 Caſe was moved again, and Popham,and Clinch held, That 

this Sute is aSute of the Warte and the burning ot the 
hand cannot be pardoned, And Popham ſaid, It one is attaĩnted of 
Foꝛgerp in an Action upon the Statute of Foꝛgery, the Queen 
cannot pardon the puniſhment: But the Caſe in 15 Eliz. Dyer, 
323. when one was convicted in the Star Chamber fo2 Foxgery , 
and the Queen pardoned the puniſhment , was good Law ; 
F02 e Sutes in that Court are by Jnfo2zmation , which is pꝛo⸗ 
perly the Queens Sute , and not the Parties; and thereto2e 
the Queen map pardon it, but not when he was convicted in an 
Action at the Parties Sute , and ſo he ſatd was the Opinion of 
divers Juſtices , with whom he had conferred, But Gawdy, and 
Fenner held, That the Queens Pardon was ſufficient to Dif- 
charge the burning in the hand, and to that purpoſe cited 3 Eli. 
Dyer 202. And upon this diverſity of Opinion, they moved fo2 a 


compoſition between the Parties, And the Defendant gave fo2- 
ty Parks, and the Plaintiff accepted thereof, and then diſcon- 
tinued her Sute, and the Defendant was diſcharged by the Par⸗ 
don, the Parties Sute being determined, 5 Co. 50. 


Sanders 


— — 
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Sanders verſus Norwood, 
Hill. 41 Eliz, rot. 747, 


VV b2ouCht in the Tenuic againſt the Gꝛantee of a Term, 
by the Aſſignee of the Reverſion, in fodendo carbones, The 
Defendant pleaded, That Willoughby, the firſt Leſſee , had dig⸗ 
ed, and opened a Mine of Coles, and afterwards granted unto 
im all his Intereſt in the Land, Excepting to him, and his Al- 
ſigns, all the benefit and pꝛolit of the Cole mines there, and of all 
Trees there: And that afterwards Me digged the Coles there. 
And upon this Plea it was Demurred , and argued by Williams 
fo2 the Defendant ; That this Exception is of the Mine it (elf, 
and of the Land; And then the Gzantee is not puniſhable fo2 
this TTlaſt done by him, But all the Court, after Argument at 
the Barr, reſolved fo2 the Plaintiff, That the Action is well 
bzought by the Aſſignee : Foz this Exception is void, becauſe 
he hath excepted that, whi he had not to except: Fo, al- 
— he hath opened the Mine, he hath no moze Intereſt 
therein, then he had befoze , no2 any Intereſt in the Wine, which 
is but a p20fit a prendre out of the Hort and therefoze the Ex- 
ception bold. And thereupon Kingſmil ſaid, If Leſſee ſells the 
Trees growing upon the Land, and afterwards afſigns t 
Term, and the Allignee cuts down the Trees, an Action lies 
againſt the Aſſignee ; Fo the G2ant is void againſt him. Glan 
vile, Jf the yay = had been of the Mine it ſelf , J conceive 
that thereby the Soyl had been ercepted , and it had been good, 
and he ſhould have had it againſt the Leſſee thereof. But, when 
the Exception is of the p2ofits re that is vold, the 
Term being granted in the Land: a Cale 28 Eliz. rot. 820. 
in this Court was cited to be Adzudged , where Leſſee fo2 years 
granted all his Eſtate, excepting the Trees , and the firſt Leſſee 
cuts down the Trees, Maſt was brought againſt the Aſſignee, 
and Adjudged matntainable : Foz the Exception was Adjudged 
void, fo2 the Trees were not Lett at firſt, but the Soyl ; ſo 
as he ercepted a thing which he had not to except, and there- 
foe the Exception void, And the Court faid, There was not 
any difference betwirt theſe Caſes; Tlherefoze here, the Ex⸗ 
ception being of a thing, wherewich he had not any power to 
meddle, it is void, And theretoze it was Adjudged fo2 the Plain 


tiff, 5 Co. 12, 


Brocks verſas Phillips. Paſch, 41 Eliz. rot, 1704. 


De as Avminiftrato2 of one Box an Obligation. The 
Defendant pleaded , That the Plaintiff was an Alieree , 
under the obedience of Philip, King of Spain, Enemies to our So⸗ 
vereign the Queen, and demands Judgement, whether he 
ſhould be anſwered,and it was Demurred thereupon and Adjudg- 
ed, That he ſhould anſwer. 


Stec 2 Eaton 


(15) 


(16) 
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(17) 


Eaton verſus Allen, 


Ction fo theſe TU02DS, He is a Brabler , and a Quarreller, For he 

gave his Champion counſel to make a Deed of Gift of his Goods to 
kill me, and then to flie out of the Country: But God hath preſerved me. 
The Defendant pleaded Nor guilty, and found againſt him , and 
now alledged in Arreſt of Judgement, That an Action lies not 
fo2 theſe Mods. And all the Juſtices (beſides Glanvile) heid, 
That the 7U102Dds were not Actionable : Fo2 theſe TU102Ds, He is 
a Brabler, and a Quarreller, will not bear an Action: And the Mods 
Subſequent, For, &c. be but to confirm them, oz to ſhew the rea: 
fon why he ſpake ſo; becauſe For is not any affirmative Slander, 
no an expꝛeſs Affirmation, but rather qualifies the fo2ce of the 
To2ds Subſequent , and they relate to the firſt. But, if the 
loꝛds touch a mans P2ofeſsion,that which comes after the For, 
That may aggravate the matter, and maintain the Action, As 
Anderſon ſuid: As it a man ſhould ſay of a Lawyer, Heis a Knave, 
For he hath dealt on both ſides : So if one ſaith of a Chirurgion, He is 
a Knave; For he hath murthered ſuch a man with his Plaiſters: Jn theſe 
Caſes an Action lies, fo2 they touch them in their PDꝛoteſsion, 
and Reputation , and expound what he intended by the firſt 
Wozs., And Walmſley ſaid, Þe had conferred with the Juſtices 
of the Queens Bench , and they were of Opinion alſo, that the 
Action lay not. TWhereto2e it was Adjudged fo2 the Defenoant, 
4 Co. 16. 


Norwoods Caſe. 


4 — was bzought to ſtay a Sute in Court Chriſtian fo? 
Defamation upon theſe Moꝛds, If Maſter iam Norwood had not 
gone out of Town, he ſhould have anſwered for the two Baſtards he begot 
upon two ſuch women. He pleaded there the general Pardon, which 
would not be allowed, And thereupon the Pꝛohibition was 
bought , ſurmtzing this matter, and now Conſultation was 
pꝛayed. And all the Court beſides Glanvile held, That it is well 
grantable : Fo2 they all reſolved , That a general Pardon doth 
not aid him fo2 the ſtaying a Sute in Court-Chriſtian, which 18 
£02 & ad inſtantiam — But, if it were ſued there ex officio Ju- 
dicts, The general Pardon would then diſcharge him. But Glan- 
vile held, That fo2 this Slander an Action lies at the Common 
Law: Foz the begetting of Baſtards is puniſhable by the Sta- 
tute of 18Eliz. And the Statute, having given a remedy, takes 
away from the Spiritual Court its power, But all the other 
Juſtices againſt him herein; Foz, where a Remedy fo2 a Punich⸗ 
ment is given by a Statute, that ſhall not take away the Juni 
ment that was befoze. And queſttonleſs there is not any Punt 
ment by the Common Law, where one is injurioufly Slanver⸗ 
ed in this Caſe, TUherefozea Conſultation was Awarded, 


Anonymus. 
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Anonymus. Hill. 41 Eliz, rot. 358. 


* The Beach aſſigned was in two Covenants, and it (19) 
appeared, That foz the one he had no cauſe of Action, and 

fo2 the other a good cauſe , And Jflue was joyned upon both, and 

found foꝛ the ]Ilaintiff in both, and Dammages entirely allelled. 

The Plaintiſt could not have Judgement. 


Anonymus. 


288 To ſtay a Sute in the Admirals Court. The Caſe (20) 
was, That a French:1an had his Goods taken from him 
(viz. Salt) upon the Sca , which was afterwards (91d to the 
Plaintitf, being Owner of the Ship (the Party incharged in the 
journey, but not p2eſent at the taking) at Plimmouth. And he 
ſued him fo2 the Salt in the Admirals Court, and had Sentence 
againſt him, who b2zought the ]2ohibition; Becauſe the Con⸗ 
tract fo2 the Salt was upon the Land , and ſuable at the Com- 
mon Law: And there ought not to have been a Sute fo? it in the 
Court of the Admiralty: But all the Court reſolved, That-the 
Sute in the Admirals Court was well bzought : Fo2 when the 
Goods are corciouſly taken upon the Sea by Piracte , it gaineth 
not any pꝛoperty in them againſt the Owner. And being ſold 
upon the Land , unleſs it were in a Marker overt , doth not alter 
the property: And when the Owner found them in his poſſeſst- 
on, he may well ſue in the Admirals Court; Pose although the 
Court of Admiralty hath no authozity to medvle with things 
upon the Land, yet when the oziginal cauſe arriſeth upon the 
Sea , and other matters happen upon the Land , depending up- 
on the 02iginal cauſe , thoſe Matters, although vone upon the 
Land, ſhall be tryed in the Admirals Court: As 19H. 6. 7. So 
an Obligation to appear , and anſwer in the Admirals Court, oꝛ 
to ſtand to a Sentence in that Court, is ſuable there; Eſpeci⸗ 
ally in this Caſe, This Sale, although it were in a Marker overt, 
being void, becauſe it was made to the Owner of the Ship, and 
Party to the Charge thereof, and ſo to be intended to be Party 
to the Tort, Mherctoꝛe a Conſultation was Awarded, 


Smith verſus Shelbourn, 
Paſch. 41 Eliz, ror, 1001, 


Rohibition, The Caſe was, a Parſon being ſick, the Father of (21) 
Smith came with his Son to the Patron, and contracted with 
the Patron in the pꝛeſence ok his Son, fo2 the next Avoydantce 
of the Church, and agreed to give unto him fo2 it 100. l. who 
thereupon made-a G2ant unto him of the next Avoydance ac- 
covingly. The arſon dies, The Father preſents his Son, 
who was admitted Jnſtituted, and Jnducted, and now was ſued 
in the Spiritual Court, to be dep2ived fo2 Simony upon this 
Cauſe, and Smith 2 1 3 1 1 erein the 
eneral Pardon of 35 Eliz- which was after his Pꝛeſentation, 
dmiſsion, Inſtitution, and Induction, wherein Simony is not ex⸗ 
cepted ; And it was thereupon Demurred, and, akter argument at 
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the Barr reſolved , That the PDꝛohibition well lay ; And firſt 
the whole Court reſolved, That, although the general Pardon 
dilchargech the Puniſhment fo2 dimony, pet, i the JParſon comes 
in by <imony , it is examinable by the Oꝛdinary: Foz he ought 
to pꝛovide, That the Church be not ſerved with corrupt Perſons, 
And, if he findes Simon in any, he may well dep21ve him fo2 that 
cauſe, And that made, That the Church was never full of him, 
and made him no arſon ad inco, And the Pardon doth not 
Enable him to retain it. But all the Juſtices, belides Anderſon, held, 
That in this Caſe there is not any Simony 2 Foz the Father 
micht buy rhe Advouſon , and p2eſent his Son. And it is not 
Simony in anp to buy an Advouſon. And, although the Son here 
was p2tvy th:reto , yet it is not material: Foz it being no of- 
fence in the Father, who was the ]2tncipal , it cannot be an 
offence in the Son, who was but acceflazy ; Foz there cannot be 
a particeps criminis, Where there was not any Crime committed, 
But if the Parſon Himſelf had contracted to2 a Benefice, to the 
intent another ſhould p2zeſent him, that is Simony, But the 
Father is baund by nature to pꝛovide foꝛ his Son; And therefoze 
his buying an Advouſon , with an intent to p20vide fo2 him, is 
not any $imony : therefoze the Pꝛohibition is well granted: 
Otherwiſe, under colo2 hereof , every Pꝛeſentment might be 
drawn into Queſtton in the Spiritual Court. But Anderſon 
held, That a Conſultation ſhould be granted in this Caſe , be- 
cauſe this Contract by the Father, with an intent to p2eſent 
his Son, being in pꝛeſence, and with the Sons p2ivity , made 
it Simony in him, and he is depzivable: And, although the 
Law is , that if ſuch a Simonical Contract be pꝛoved, and the Jn- 
cumbent be depꝛived, That the Church is quaſi always void: 
And that there ſhall be a Pꝛeſentment by Lapſe to the Queen; 
pet that doth not make the Right of Patronage to come into 
queſtion; Becauſe the Depꝛiwation arileth from the Patrons of- 
fence. TUherefo2e, &c. But if in this Caſe the Father had 
bought 190 Benefice, with an Intent to N the Son, Ik it 
were without the p2ivity and conſent of the Son, it had not 
been any Simony, TUherefoze, as the Caſe here is, he held 
it to be Simony, and the Conſultation grantable. But, not- 
withſtanding, the other thzee Juſtices being againſt him, Jt was 
Adjudged, That the ]920hibition ſhould ſtand, 


Windſor ver ſus the Arch-Biſhop of Canterbury, Loveday, and 


Fletcher, Paſch. 41 Eliz, rot. 513, 


Uare Impedit. Foꝛ the Church of Burſtal in the County of 
Berks, and Counts, pow Loveday the Defendant was 

Seiſed in Fee of the Mannoꝛ of Burital , whereunto the 
Advouſon of two Parts of the Church of Burſtal (viz. to pzeſent 
to the ſaid Church at two Turns together) was appendanc 2 And, 
That one Stonehurſt was Seiled in Fee of the Mannoz of 5. 
whereto the Advouſon of the third Part of the ſaid Church 
( viz. to pꝛeſent at every third Turn) was appendant ; And thews 
how the ſaid Stoneburſt pꝛeſented one Parry to that Church in 


his Turn: And that afterwards Parry , in the time of Auen 
ary 
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Mary was depꝛived; And then Loveday pꝛeſented in his firſt Turn 
one Akres; And, that Akres died: And, that afterwards Loveday 

2eſented in his ſecond Turn one bullen, who died, And, that 
he, who had the G2zant of the nert Avoidance , by Gꝛant from 
Stonehurſt, was to pꝛeſent: And, that the Oefendant had diſturbed 
him, &c. TheArch-Biſhop pleads , That he claims nothing but 
as Ordinary, Loveday the Patron Pleads, That Stonchurſt pꝛe⸗ 
ſented Parry , who died Jncumbent ; And, that afterwards he 
pzeſented Pullen in his firſt Turn, and he died; and then he 
preſented the Oefendant in the ſecond Turn, Abſque hoc, That 
the Church became votd by the Oepxivation of Parry. Fletcher, 
the Jncumbent, pleaded, confeſsing the ]Ieſentment of Parry , 
and ſhews how he was dep2tved in Qucen Maries Reign, Quia Con- 
jugatus ; And becauſe he was a favoꝛer of the Religion p2ofeſſed in 
the time of Edward 6. and, that Loveday the then Patran p2eſent- 
ed Akres, As is bet02e alledged: And, that in » Eliz. This Sen- 
tence of Ocp2tvation of Parry was by the high Commiſsioners 
repealed , and Parry reſtozed , who afterwards died Jncumbent, 
and then Loveday pꝛeſented Pullen, &c. And, that after his death he 
preſented Þ Defendant,as in his ſecond Turn: And Traverſeth, 
Abſque hoc, T hat the Church was void by the death of Akres. And 
it was thereupon Demurred in Law, And, after Argument at 
the Barr, the Court reſolved fo2 the Defendant; The point 
in Law was, Tlhether this Pꝛeſentment of Akres, upon the 
Dep2ivation of Parry (This Ar being afterwards re- 
pealed , and Parry reſtozed) ſhall be ſaid to be a ſufficient Pꝛe⸗ 
ſentment fo2 one Turn; ſo as he afterwards may not have his 
ſecond Turn? And all the Court reſolved, That it was not; 
Foz when the Sentence of the Depzivation was repealed , and 
Parry reſt02ed , It is as if he never had been depꝛived, and the 
Preſentation in the Interim meerly void, and as none; and as 
if a Pꝛeſentment had been when the Church was full. And now 
A.1S Adjudged, as if he never had been Jncumbent, but an In⸗ 
trudoꝛ. And ſuch tllegal }I2eſentment can never make a Turn 
in the Patron, But, if the Incumbent pꝛeſented be afterwards 
dep2ived fo2 Jncontinency , 02 other ſuch cauſe, it ts otherwiſe. 
And as to the Travers, which was alledged to be a P2incipal 
cauſe of the Demurrer , Fo2 that the ]Neſentment ought ta 
have been T2averſed , and not the maner of the Avoydance , Jt 
being unuſal in a Quare Impedic , all the Court held it tobe well 
enough; Fo2 it is the ſubſtance of the matter, as this Cale is, 
and not the Pꝛeſentation, and therefoze it is Traverſable, 
And it the Pꝛelentment of A. in this Cale had been Traverſed, Jt 
ſhould have been found againſt the Dekendant: And thereto2e 
of neceſsity the Defendant ought to Travers the maner of the 
Avoidance, And the difference is betwirt an Aaſliſe of Darraigne 
Preſeurment , and Aa 1 Impedit. F02 in an Aſliſe of Darraigne 
preſentment the {aſt JIzeſentation is Traverſable ; But in a 
Quare Impedit the Travers ſhall onely be upon the marter, AS 
appears in 6 Ed. 3. Theretfo2e, &c. But the whole Court held the 
Declaration to be ul; in that he declares, That one had the 
Advouſon of the third Part of the Church, and another 
two Parts thereof: Fo2 it appears, That the one had the entire 
Church fo2 the time, when he was to p2eſent Sole: And chen. 
when he Declares, That one had the advouſon of two Parts — 
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was 


Smith verſus Warren. Hill. 41 Eliz. rot, 417. 


= upon an Obligation, conditioned fo2 the perfozmance of 
certain Covenants in an Indenture, wherein W- had Lett 
Land to 5. fo2 years, and Covenanted, That he ſhould enjoy it 
during the Term; Upon Demurrer, the Caſe was; That Te- 
nant f02 Life levied a Fine to him in Reverſion in Fee Sur conv. 
ſance de droit come ceo, &c. und the Uſes of that Fine were limt- 
ted to the Conulee , and his Heirs upon Condition, That he 
fhauld pay to the Tenant fo2 Life annually, during his Life, 
4. l. per annum. And, if there were any Dekault of payment there- 
of , that it ſhould be to the uſe of the Conuſoꝛ fo2 his Life, and 
fo2 one ycar over. The Conuſee made a Feoffment to W. wha 
made that Leaſe fo2 years to the Plaintiff, The 4.1- was not 
Paid, no: Demanded: The Tenant fo2 Life Entred upon the 
Plaintiff. And, IUhether this were a Bꝛeach of the Covenant: 
was the Queſtton : Firſt, TUhether this Fine levied be a Sur: 
render? and if ſo, Thether Surrender map be to an Ale: 
And it was held, That it was not any Surrender: Fo? the 
Fine implies a Gift in Fee-ſimple; And every one, who 1s 
Was) to a Fine, ſhall be eſtopped to ſay the contrary. But it 

aid, That if it were a Surrender, yet it well may be 
to an uſe: Foz it is a Conveyance, tied, and charged with 
this limitation of an Uſe, Secondly, Thether there was any 
Bzeach of the Condition, without Demand of the Rent? And 
it was held, That it was. Foz it is not p2operly Rent; But 
Quaſi a Sum in Gꝛoſs, and is not iſſuing out of the Land: Fo2 
there is not any Place appointed fo2 the Payment thereof , And 
theretoze the Conuſee is bound to ſeek out the Conuſo? , to ay 
him. Thirdly, In regard it being a thing, wherewith the Eſtate 
is Charged, and the Leſſee might have Paid it (although he be 
not Tenant of the Free-h#ld ) becauſe it is in ſalvation of his 
Eſtate (as it was agreed by all the Juſtices, that he might) This 
Default of JPayment being quali in him, he being Tenant in 
J»oſſeſsion, Thether it be a Beach of the Covenant, where- 
of he himſelf may take Advantage: And all the Juſtices (beſides 
Glanvile) held, That it was: Becauſe there ts not any Cove- 
nant, no: apparent Intent, That the Leſſee ſhould diſcharge it. 
And the Covenant is abſolutely , That he ſhall enjoy it; and 
This Condition is pꝛoperly to be perfo2med by 1— who hath 
the Free hold. Fourthly , Alhether this Feoffinent hath de⸗ 
ſtroped the future Uſe , which is to ariſe fo2 Mon perfozmance 
of the Condition? Fo?2, if ſo, the Entry of the —_— fo2 

If 
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Life is not Congeable. And it was Reſolved, That it had not: 
Foz it is a Charge, 02 Burthen upon the Land, which goes 
along with the Land, in whoſe ſoever hands it comes. And; be- 
ing limited to the Conuſo2 himſelf, Glanvile conceived it to be a 
Condition unto him; But if it had bien to a Stranger, to have 
ariſen upon ſuch a Condition, The Non perfozmänce thereof 
had blen a {pzinging Uſe unto him: Fo2 now it is meerly a Tye, 
and Charge upon the Land, which is not deſtroyed by the Feoff- 
ment; And, although it be a future CIſe , it may be well raiſed 
upon Mon perfoꝛmance of the Condition; as it was Adjudged 
in Plowden, Bracebridges Cale, TUherefoze Jt was Adjudged fo2 the 
Plaintiff. 


Deans Caſe; 


Din Citizen, and Merchant of London, had called one Gartet 
Alderman of London, Fool, and Knave lipon the Royal Ex- 
change, in the pꝛeſence of divers, and was therefo2e committed, 
by the Mayoꝛ, unto Newgate; becauſe he would not finde Sureties 
ko his good Behavioꝛ. And he, by an Habeas corpus cum cauſa, pꝛo- 
cured himſelf to be removed into the Common Bench; And, 
there all this Cauſe was certified; And, That the Cuſtom was, 
upon ſuch a Migdemeanoꝛ, to commit any Citizen to Pꝛiſon, xc. 
Walmſley ; The Juſtices of Peace uſe, under colour of their Au- 
thozity, to require the good Behavioz of every one at their 
pleaſure ; and, if they refuſe, to commit them to Pꝛiſon. But, J 
conceive , if they have not good Cauſe to require Sureties fo2 
t Sx Behavio2 and the Party refuſe , and is committed to 

i{on, Faux Impriſonment lies: Foꝛ the Statutes of 34, & 35 Ed.3. 
which give unto them that Authozity, is pꝛincipally fo2 vagrant 
perſons, and ſuch like; and Jt is not intended fo2 every pꝛivate 
abuſe. Anderſon, There be divers Statutes, That fo2 pꝛivate 
Diſcourteſies one ſhall not be Impziſoned; And theretoze J ſee 
not how this Cuſtom can be maintained. A man may be Jm- 
pꝛiſoned fo2a Contempt done in Court, But not fo2 a Contempt 
out of Court : And therefoze he ought not to have been Com- 
mitted fo2 ſuch a —— Abuſe. And, by Aſſent of the whole 
Court, he was Diſcharged, 


Piper verſus Wyder, Paſch. 36 Eliz. ror, 83. 


Ormedon. The Tenant vouches the Heir of one Jotin Godfrey 
within Age, and pꝛaped, That the barol Demurrera, The De⸗ 
mandant Counterpleads , That neither the ſald John Godfrey, 
no any of his Anceſtoꝛs, ever had an thing Tenementis prædictis, 
And hereupon they were at Jfſue. And the Jury found, 
That the ſaid John Godfrey was 14 — in Fre with ano- 
ther, who JTnfeoffed the Father of the Tenant, &c. And it was 
clearly holden by the whole Court, That this Uerdict was 
found fo2 the Tenant. Foz, if this Joynt-tenancy had been 
pleaded by way of Counterplea, It had not been a Counterplea; 
as appears 8 H. 7. 5. wherefoze a forciori being found by Uerdict: 
FO e == not be any Counter-plea, But where it is thereby 
Er d, That he, who is vouched, had not ſuch an Eſtate, where- 
of he could make a * ; One a Joynt-tenant may = 
a Fe- 


(24) 
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coffment of the Entirety with Marranty; Foz he is ſeiſed 
= my & per tout. And, although it be a Oiſſeiſin of the Mopyety, 
yet the Feaffment is good , and the Marranty well annexed; 
And when they jayn in a Feoffment with TUarranty , every one 
Warrants the Entire; And that may here be a Counter-pleato 
the Marranty, But not to the Uoucher, TUherefoze Jt was 
Ruled acco2dingly, 


Luſhford verſus Sanders, Paſch, 41 Eliz, rot. 2592. 


WW by the Heir againſt the Defendant , Executoz of a 
Leſſee fo2 years, The Caſe, upon Oemurrer, was, One 
made a Leaſe fo2 years by Jndenture, wherein was this Pꝛoviſo, 
Provided always, & it 15 agreed between the Parties, Quad licitum foret, & eſſer 
to the Leſſor, and his Heirs, at any, andevery time, during the term, to Fell, 
Sell, Shroub, Cut down, and carry away all the Wood, and Trees, and all the 
Timber, Growing, Standing, or Being upon any of the Premiſes. And, 
Ahecher this were any Exception out of the Leaſe of the Trees, 
02 but a Covenant? was the Queſtion. Fo2, tif it were an Ex⸗ 
ception, They never were Lett : And then {{{afte lies not. And, 
after Argument at the Bar , All the Court Reſolved, That it 
was not an Exception of the Trees, but a Covenant onely, 
CWherefoze Jt was Adjudged fo? the ]Alaintiff, Vid. 3 H. 6. 45. 


Armiger ver ſus The Biſhop of Norwich & Holland, 
Paſch. 41 Eliz. rot, 619. 


Uare Impedit foꝛ the Advouſon of North-creak, in the County 
of Norf. Upon Demurrer, the Caſe was; That the 
Biſhop of Norwich, after the Statute of primo Eliz. cap. 

wyich made Leaſes , and G2ants, by Biſhops of their Poſſeſ⸗ 
ſions void ( unleſs Leaſes fo: Twenty one years , where the 
Ancient Rent was Reſerved) G2anted that Advouſon to the 
lalntiff fox Twenty one years , which was confirmed by the 
Dean, and Chapter, The Advouſon being Appendant to the 
A3Iai'1i32 which he had in Right of his Biſhopzick, The ſaid 
Biſhop was afterwards tranflated 2 And, during the Time, that 
the Tempozalties were in the Queens hands, The Church 
became Gold; Another Biſhop was afterwards Elected: The 
©uccn 152eſented Holland the Defendant, who was Admitted, 
Inſtituted, and Inducted: againſt whom, and the Biſhop, The 
Plainttf bꝛought a Quare Impedic. And they pleaded the Statute 
of primo Eliz. And, TUhether this Gꝛant of the Advouſon be with- 
in the Statute of primo Eliz. (becauſe It is not ſuch an Heredita- 
nent, whereof there can be any annual Pꝛofit, no2 any Rent be 
Reſerved) was the Queſtion. Secondly, TUhether this Gzant 
be Gold againſt the Queen as well, as againſt the Biſhops 
Succeſſoz: And, after Argument at the Barr, Jt was Reſolvey 
by the Court, That this Gzant was votd by the Statute ; be- 
cauſe It is parcel of the Poſſeſsions, and Hereditaments of the 
Biſhopꝛick: and therefoze void, as well againſt the Queen, as 
againſt the Succeſio?; Foz the Statute made it void to all pur- 
poſes : But yet it is not ſo made void, but that it is good, during 
the time, that he, who Oꝛanted it, continues Biſhop ; and y — 


ELIZABETH HE, in Communi Banco, 69: 


binde himſelf , fo as he ſhall not avoid it. cztherefoze Jt was 
Wjudged accozdingiy fo2 the Defendant. 


cn” 


Humphrey verſus Barns, Paſch. 41 Eliz. rot. 75 2. 


Ebt upon a Bill Dbligatozy of 13-1. 13.5. 4. 4 The Defendant (28 
pleaded a Forain Attachment in Barr, made in London by one 

Moulcon, to whom Humphreys was endebted, of 13-1. in his hands, 

after the Oziginal TUrit purchaſed, and befoze the Return of 

the Erigent , 92 Appearance thereupon, and befoze he had any 

notice of the Sute in the Common Bench. And it was there⸗ 

upon Demurred, and Adjudged to be no ]Ilea. Firſt, Becauſe 

it appeareth not, That the 13. |. Attached was parcel of the laid 

13. J. 13.8. 4. d. now in Demand, Secondly , Becauſe this At- 
tachment was made, whilſt the Sute was depending in the 
Common Bench: And the Queens Court being poſſeſſed of a 

Cauſe, it is inſufficient, and cannot be: Fo2, as Walmlley ſald, 

The Sute Depending in the Queens Court, the ſaid Court 

is Intereſſed therein; And it is againſt the Dignity thereof 

to have an tinferio2 Court to meddle with it: Allo, whilſt 

Sute is Depending, Jt is quali in cuſtodia legis, and cannot 

medled with by another: As the Law is, where one is to be 
Attached by his Goods at the Common Law, if the Goods be 
Diſtrained, and Jmpounded, they cannot be Attached. Tahere- 

foe it was Adjudged fo? the ]Plainfiff. | 


Cropwel verſus Peachy, Paſch 41 Eliz, rot, 947, 


Dos upon an Obligation, Conditioned fo2 the perfommance (29 

of Covenants within a certain Jndenture, ms * 

of the Covenants were in the Affirmative , and ſome in the 
egative. He pleaded the Jndenture, and Perfo2mance of all 

the Covenants therein generally. And it was thereupon De- 

murred, And, without Argument, Avjudged fo2 the Plaintiff. 


Terr 2 Termino 


— — — 
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Bar ker verſus Bourn. Hill. 41 Eliz, rot. 487. 


F\jkror; Fo; That in Debt againſt the Heir, 
upon an Obligation made by his Father, 

| The Judgement being againſt him by Nihil 
dicit, Execution was Awarded by a Capias 

ad ſatisfaciendum, whereas the Lands onely, 
deſcended unto him, ought to have been put 

in Execution, and not his Body, no! his 
other Lands. And Erro2 fo2 this Cauſe 
was b2ought , Tam in redditione Judicii, quam 

in redditione Executionis. And now Towſe 


that he þ 

deſcent ; as it was in Trewinnions Caſe, Plow. 440. & Dy. 344. But, 
when the Heir will not ſhew, That he hath ſo much by deſcent, 
and (2 loſeth the benefit, which the Law gives unto him, Jt ſhall 
be intended, That he hath Aſlets to ſatisfie. Clinch agreed with 
him. Popham , and Fenner were abſent, TUherefoze Rule was 
given, That Judgement ſhould be Affirmed, unleſs other Cauſe 
was ſhewn by {uch a Day. And Tanfield ſaid to the Court, That 
in 19 Eliz. in the Common Bench, in one Lyons Caſe, upon ſearch 
of all the Books, and n „It was Reſolved, That, in 
this Caſe, Erecution ſhall be AwarDed againſt the Heir, as fo2 
his pzoper Debt. And Gawdy ſaid, That, in this Caſe, the Erro? 
is well Alsigned in the Ihgement; Foz, if it be Erroz, It is 
in the Judgement. 


Wakefield verſus Hodgeſon, and others. 


i to Reverſe a Fine. The firſt Erro2 Aſsigned was; That 
the Fine was Levied of a Reverſion of divers Tenements 
in London, in Golden-lane. The Conuſee bꝛought a Quid Juris clamat, 
and, hanging that, died. The Heir bzings a new Quid Juris clamat. 
And the Dekendant in part claimed Fee; and, fo2 the 92 


— 
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the Remainder, it was Awarded, That the Defendant eat inde line 
die: And the Fine was Engroſled, and the Þ2oclamations made. 
The firft Erro2 Afsigned was 1 that the Conuſee onely is 
to have the Election, whether he will Levy the Fine with 1920- 
clamations, 92 not ; And, he being dead, The Fine ought not 
to be with 2oclamations at the Peirs Sute; 28 Elir. 234. 18. 
But all The Lourt Reſolved to the contrary; Foz the Heir hath 
as well Election to have it with 8 as the Anceſtoz; 
Foz it is foꝛ his benefit, and the Statute doth not reſtrain it. 
And the Keaton of 8 Elz. 254. 8; why the Pꝛoclamations there 
made were ſtayed, was, becauſe a Formedon was depending; And 
that was onely in the diſcretion of the Court, A ſecond Erroz 
Alsigned was; Becauſe the Judgement in the Quid juris clamat 18; 
That the Fine be engroſſed for part onely; But hexe it is engroſſed f02 
the whole, But the Court Reſolved, Jt was well enough: Foz 
the bzinging of the Quid Juris clamat is not material; F82 the 
Conuſee might have had the Fine engroſſed , without 

a Quid Juris clamat ; And the Suing thereof is onely fo2 his A8 
vantage; fo2 without Suing thereof he could not have had any 
Attoznment : TU herefoze although the Judgement thereby 18, 
That the Fine ſhall be engroſſed to2 part; yet the party, if be 
will, may have all the Fine engroſſed; And the P2oclamationg 
in the time of the Heir, after the Jr » are wellengugh, 
A third Erro2 Alsigned, ore tenus, was; Foz that the Fine is 
Levied of Tenements in Golder-lane in London; And there is 
= any et, A Li 2 — — — non — 

02 the Court ſaid , | red not unto them, but t 

it might be a Util, 02 Pamiet; And it may well be (0 intended, 
unleſs it had been ſo alledged, That the Party might have ans 
ſwered thereto, CU heretoze the Judgement was Afﬀirmed, 


Foxley verſus Anneſley. 


Ction ſur Trover, and Converſion of Twenty Sheep. The 

A Defendant pleaded, That the Queen was, and yet is 
ſeiſed of the Mannoꝛ of Newport · pannel in the County of Bucks; And 
that malefactores ignoti ſtole thoſe Sheep from the Plaintiff, and 
bzouCht them within the lame Mannoz, and there waved them; 
whereupon the Defendant, as Baylift to the Queen of his ſaid 
Manno, ſeiſed them as the Queens Goods, to the Queens uſe, 
which is the ſame Trover, and Converſion , an pays in i 5 
of the Queen. ereupon the Plaintiff Demurred ſpecially, 
Crew fo; the Plaintiff moved, That the Pica was not good, 
Firſt, Becaule it concludes with an Ayde pran_in this Action, 
which being perſonal, and poſſeſſozy, and fo2 a Chattle onely, is 
not good, and herein Ayd is not grantable, Vide 11 H. 4. 14 H. 6. 5. 
Secondly , De juſtifies fo2 a Seiſure , and anſwers not to the 
Converſion , which is the chief matter in this Action: And 


was ready to Attozn : and the Earth Be thereof, And, to 


the Seiſure is not any Converſion ; and therefo2e he ought to 
e Anſwered , 92 Traverſed it ds 7 H. 6.13. n C 15 
e juſtifies , That he gave Evidence to the v comman 


xy b 
af te e as Ke 1 be 10 Pet. Foy ther 
on 4 | ; 
when one juſtifies a Seiſure of Seeds, as waved ; he ou he 
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to ſhew , That purſuit was made after the Felon , and that he 


waved them; Foz otherwiſe they be not waved, Brok. Eſtrays 9. 
29 Ed. 3. 29. 44 Ed. 3. 19. and ſo is 37 H. 8. Therefoze, &c. Gawdy, 
and Popham held, That the Plea was not good, Foz that the 
Converſion was not anſwered : He alſo ought not to have gyd, 
becauſe it is but a -Chattle ; And he hath not alledged , That 
he hath anſwered fo2 them to the Queen ; But, that he needed 
not to have alledged any purſuit ok the Felon, Foz Fopham ſaid, 
It ought to be alledged , That the Felon fled, fo2 that he was 
in fear to be Appꝛehended, and fo2 that Cauſe waved them. Foz, 
it a Felon carries away Soods, which he Stole within a Wannoz, 
and leave them there, and at another time goes awap, The 
Goods are not waved , Foz waving ſhall be, where he hath the 
Goods , when he flies fo2 fear to be Appꝛehended fo2 them; Any 
the Reaſon of the Fozfeiture is, Becauſe there was a Default 
in the Party robbed, That he did not purſue him, to have taken 
the Soods from him; and therefoze the Law gives them to 
the Queen, But it is not neceſſary , That he be purſued fo? the 
Felony , when he leaves the Goods , ſo that he flies fo2 this 
Cauſe, But afterwards , becauſe the Plea was not in Barr, 
but concludes, Si Regina inconſulta, &c. They all Reſolved, That 
the Judgement could not be in matter of Barr: And, becauſe 
Ayd was not grantable in this Cale , it was Awarded, That he 
ſhould anſwer without Ayd, And ſo it was Adjudged, 5 Co.105. 


Blanford verſus Androws, 


Dos upon an Obligation of 80. l. Conditioned , That, if 
the Defendant pzocured a Marriage to be had between 
the Plaintifk, and one Bridger Palmer, at, oz befoze the Feaſt 
of St. Barcholomew then next following; That then, &c. The 
Defendant pleaded, That the Þlaintift, befoze that Feaſt, came 
to the ſatd B. P. and called her Whore; and told her, That, if 
he married her, he would tie her to a Poſt: and uſed other opp2o- 
bztous Moꝛds unto her, by reaſon whereof the Defendant could 
not pꝛocure the ſaid Marriage befo2e the ſaid Feaſt. Thereupon- 
the Plaintiff Demurred. William, Serjeant moved , That this 
was not any Pleat: Foz he hath not ſhewn , That he uſed his 


endeavoꝛ to pꝛocure the Marriage; Fo2 it may be, That, not- 


withſtanding theſe TUo2Ds, they would have Entermarried. And 
of that Dpinton was all the Court ; Fo2 the Defendant ought 
to ſhew, that there was not any default in him ; And, that he did 
as much as in him lay to pꝛocure it, otherwiſe he doth not ſave 
his Obligation: And thete TUo2ds ſpoken befo2ze the Day , at 
one time onely, be not ſuch an — » but that the Mar⸗ 
tb might ave taken effect. TAherefoze it was Adjudged fo2 


Watts ver ſus Brayns, 


A Ppeal of the Murder of her Husband at Feverſham (which ts 
within fhe Cinque-Ports) The UUrit was Directed to the 
Loꝛd Cobham , TUarden of the . Cinque-Ports ; who Returned 
the TUrit , which was Filed, and the Body of the Defendant 


brought to the Barr. The Plaintiff Declares againſt mn. 


— 
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And Godfry, fo2 the Defendant , Demanded Oyer of the Tlrit, 
and Return, which was read, And then he Excepted unto it, 
In regard it ſhould have been Directed ts the Sheriff of Kent, 
who is the Jmmedtate Officer to the Court, and not to the 
Marden of the Cinque-Ports. Tanfield moved, That, if the TUIrit 
were not well Directed, all was void, as if it had been Directed 
to J. S. (Utheretfo2e becauſe he is info2med, that the Murder was 
Apparent , and the Pꝛiſoner at the Barr, he pꝛayed That he 
might he Committed to the Marſbalſey, and that he might eclare 
againſt him in cuſtodia Mareſchalli: Fo2 this Crit is as none, and 
void; and therefoze differs from the Caſe of the tit of Appeal 
againſt the Servants of Sir George Fearmor , Otrected to the 
Sheriff of the County of N. which was ill, fo2 a defect therein. 
But, the TUrit being ſuch as it was, the Parties appearing 
thereupon , it was held, That they ſhould not be Connnitted, 
noz a Declaration againſt them in cuſtodia Mareſchalli; But here 
this is not a T{lrit at all: wherefo2e the Juſtices would adviſe 
hereupon. And the next Day, Tanfield, at his peril, Declared 
againſt him in cuſtodia Mareſchalli, And the Detendant maintenant 
pleaded in Abatement of the Writ, That the Plaintiff had a 
rit of Appeal depending againſt him, e pleaded it in bæc verba. 
And, by the Opinion of the Court , he was compelled to plead 
over to the Felony; Fo2 ſo are all the ]2eſivents of the Court, 
And, upon this Plea, It was Demurred in Law, Refid. poſt, 


Lewen verſus Cox, Ante, Mich, 37, & 38. C. B. Pl. 62, 
Paſch, 41 Eliz, rot, 270, 


LJ" a ſpecial Uerdict, The Caſe was; Lewen Deviſed 
Lands to his two Sons equally , and their weirs; Whe- 
ther it were a joynt Eſtate in the Sons , 02, That they were 
Tenants in common ? was the QAueſtion. Coke, Attorney General, 
ſhewed „ That they were Joynt⸗tenants. Foz firſf , Jt is to be 
agreed, That a Deviſe to two, and their Heirs, is a joynt Eſtate 
in them, notwithſtanding the Opinton in i H. 8. and ſo it hath 
been oftentimes agreed: And it is as clear, That this orb 
equity, by the Rule of the Common Law, unleſs it be in a Mill, 
alters not the Eftate ; But ths intent of the Deviſo2 is to be 
ſearched 2 and, as to that, he conceived, That it cannot make 
a Tenancy in Common in the Deviſo2s intent; Fo? it ſignifies 
onely an —＋ and Identitp of Eſtate ; And there cannot de 
a mo2e equal ſtate then to them joyntly: And when the woꝛds 
of a Deviſe do not ſhe w any apparent intent to change the Eſtate, 
which 45 limits, Jt would be violence to the wozds to 
extoꝛt to another fenſe. The maner alſo of placing the 
Rehe equally is to be obſerved: But, if it had been to them, and 
their Heirs equally, ſo as the intent might have been collected, 
That their Peits ſhould have it equatſy , it would peradventure 
have been ſtronger: Foz then their Heirs might not both have 
had it, if it were a joynt Estate. And therefoze 29 El. betwirt 
Pettywade, and Coke, in this Court, where one had three Houſes, 
and thzee Sons, and Deviſed to every of his three Sons an 
10uſe in Tail; And ik any of them died without Iſſue, That 
the two Survivo2s ſhould have his part, equally to be —— 


Termino Michaelis, Quadrageſimo primo 


696 


betwirt them: Jt was doubted what Eſtate the two ſhould have 
in that part, after the deceaſe of one of them without Iſſue: And 
it was Ruled, Foz Life. Fo2 the wo2d part doth not enlarge 
the Eſtate; And, that by theſe woꝛds, equally to be divided, They 
were Tenants in Common, and not Joynt-tenants. But there 
the wozds ſhewed the Deviſozs intent, That they ſhould be 
ſeveral , and divided Eſtates. And it was Ruled there, That 
equally divided, and equally to be divided, are all one. And ſo it was 
Ruled here, in a Caſe betwirt Dickons, and Marſh. And ſo alſo 
in 17 Eliz. where a Deviſe was made to two equally, It was 
held to be a joynt Eſtate, But Shepheards Caſe in 18 Eliz. is good 
Law, That a Deviſe to two equally , and to the Heirs of their 
Bodies, made a Tenancy in common : Fo2, as the Inheritance 
is in common, ſo his Intent (hall be collected foꝛ the particular 
Eſtate (Quod Fenner conceſſit) But it is not ſo here. TUhere⸗ 
foꝛe, &c. Altham e contra, F02, if they be not Tenants in common, 
this woꝛd equally ſhould be vain; And no woꝛd in a Deviſe, oz 
Gzant, ſhall be void, if it may have any good Expoſition, And 
in 2, & 3. Philip, and Mary, Bend loſſe; It is Ruled, That a Oepiſe 
to two, part and part like, made a Tenancy in common; Foz 
there be no parts betwirt Joynt-tenants : And therefo2e his 
intent appears, That they ſhould be Tenants in common ; Foz 
there is not any T7102D in a Deed, 02 Nil, which ſhall be idle, 
if it may be taken to any reaſonable intent: and to that purpoſe 
cited Bolds Caſe 28 H. 8. Dy. 14. TUhercefoze, &c. Fenner held, That 
they were Joynt tenants: Foz Joynt-tenants have an cqual 
Eſtate , and an equal ID ꝛofit. And a Til is to be expounded 
after the Judgement of the Common Law, when the intent 
appears not to the contrary, And therefoze a Oeviſe to Baron, 
and Feme, and a third Perſon æqualiter, They be Joynt-tenants, 
as by JIurchaſe , during the Coverture, and the Baron, and 
Feme Have but a Moyety. TUheretoe, &c. Popbam e contra; Fo2 the 
wo2d equally, hath two ſignifications ; in the one it refers to the 
Eſtate , in the other to the Quantity of the Land: And here, 
To which of them this ſhall be referred ? was the Queſtion, It 
one Deviſe his Goods equally to two, there is not any Joynt- 
tenancy ; Fo2 equally ſhews his intention, to give to either of 
them an equal pꝛopoztion. So of a Deviſe of a Term to two 
equally , They be Tenants in common; Foz otherwiſe there 
ſhould not be any equality in Þ2operty, if all ſhould go to the 
Survivoz, But a Deviſle of Land to two 28 „thep are 
Joynt⸗tenants; foꝛ there is not any inequality, o2 lofs, although 
the Survivoz ſhould have all: Foz the other can have it but 
— his life, But if a Deviſe were to two, and their Heirs 
equally, 02 part and part like, There is a Tenancy in common; 
fo2 every one of their Heirs ſhall have it: And, if the one ſhould 
have all by the Survlvoꝛchip, it is not equal, as to their Heirs. 

nd ſo here, They be Tenants in common: And there is not 
any difference between this and Shepheards Caſe, TUherefo2e 
Clinch agreed with him in omnibus. And afterwards , it was Ad⸗ 
judged acco2dingly, That it was but a Tenancy in common, 
and Affirmed in a TUrit of Erro2 in the Exchequer , upon the 
Opinion of four verſus thzee. 


Bold 


F 


might well by wo2d defer 
17. 12 R. 2 Barr 243. 26H. 8. 9. But al 


— 


— 
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Bold verſas Steers. Mich, 40, & 41 Eliz rot. 508. 


Pfr Firmæ. And Declareth of a Leaſe, to begin poſt Mortem 
Lok Thomaſine Chapman, and af Thomas Chapman, and Alledges 
Quod prædict. Ihomaſine Chapman, and Thomas Chamoman were Dead, 
and ſo miſtakes Chapman fo2 Champman ; and fo2 this cauſe Ertro2 
was Aſsigned, Foꝛ the Leale is not then begun: But the Court 
held, Quod prædictus Thomas was ſufficient , and the Addition 
ofhis ſirname was vain, And it ſhall be intended to be the ſame 
perſon. CUherefo2e It was affirmed, | 


Hayford verſus Andrews, 


[Ebc upon an Obligation, Conditioned fo2 the payment of 20. |. at 
a day certain. The Defendant pleads, That befoꝛe the day, 


the Plaintift, in reſpect of a Treſpaſs made by his Beaſts tn the 


Defendants Land, gave unto him a longer day of payment, which 
is not yet come. And it was thereupon Demurred, and argued at 
the Bar, That in _ it was befoze the Day, the Plaintiff 

t; and in * thercofwere cited 31 Ad. 
j the Court without Argu- 
ment held it to be no Plea. Foz an Agreement by Parol cannot 
diſpence with an Obligation. But the Caſe of 12. 2. is good 


Law. Fo2 there the Agreement at the day to retain, is as a pay- 
ns and thereby the Obligation is diſcharged. Tu herekoze It 
a 


djudged fo? the Jlaintiff, 
Hunts Caſe: 


Unt, and others were Endicted befoze the Mayoꝛ and Alder: 
men of Hereford, being Juſtices of Peace, and Saale Deltive- 
ry, upon the Statute of 5 Eliz. of Fo2gery,fo2 Forging the Q ill of 


one Davies. Exception was taken, becauſe by the Statute They 


had not any power to take ſuch Endictment. But the power of 
inquirtn$ thereof is gived to the Juſtices of Oyer, and Terminer, 
and of Hoal-Deltvery onely, And lo It was Ruled in 31 Elz. in 
Smiths Caſe, TUhereto2e, f02 this Cauſe, he was diſcharged. 


Edens Caſe, 


P2-2and others were Endicted upon the Statute of 8 H. 6. cap p. 
Ly of Foxcible Entery. Foz that he, and divers others in the 
Endictment named, foxctbly Entered, and Diſſeiſed Alice Knotſ- 
ford. Firſt, Exception was taken, fo2 that the Statute is Rect- 
ted, That if any be Expelled, or Diſſeiſed, whereas It ought to have 
been Expelled, and Diſſeiſed. But Jt was ſaid, That the Pꝛinted 
Books, and alſo the Parliament Boll, is in the Disjunctive, 
And therefo2e Non allocatur. Another Exception was, Becauſe the 
Statute is, It any Feoffmentz02Diſcontinuance thereof be made, 
&, And the Statute, Reciting is woꝛd Thereof, was enterlined, 
— ne is Cauſe held to be ill; Fo? there is not any ſuch Sta- 


nd the miſrecital of a Statute is Cauſe to avoid it. Jt 
was yen moved, That Jt was a good Endictment fo2 Riot, al- 
It were void upon hes rr of 8 H. 6. Sed non _ 


thou 


(8) 


(9) 


(10) 


a 


» 
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Foꝛ, being void fo2 the Pꝛincipal, It cannot be good fo the Refi- 
die. TAherekoꝛe They were diſcharged. 2H. 7. 10. 6 H. 7. 5. 11 H. 
4. 41. 18 Ed. 4. 10. 11 H. 7. 22. 


Steverton verſus Scrogs. 
Trin 40 Eliz. rot. 1139, vel 1132. 


R Eplevin. The Defendant made Conuſance, as Bapyliff of Oli- 
A ver Scrog, Foz that the place, where, &c. is within the Jurts: 
diction of the Leet of the Manno of Kenold, whereof the ſaid 
O.. is, and tempoe quo Was L02D, and ſhews, That at a Leet 
holden there, ſuch a day, and year, It was v2: ſent d by the Ju⸗ 
ry, That there was not within the yum any B ilioze, 02 Tumbzel 
to puniſh Offendoꝛs; and theretoze the Yul was amerced to 20. 
Ano ſhews, That the Plau iff, at the time ol the Taking, was 
an Inhabitant chere: And becaule he did not pay thatAmercement, 
blit utterly retuſed to pay the 20 s. therefoze the Defendant, as 
Bayltff of the Mannoꝛ, diſtratned, 8c. And Jt was hereupon Oe⸗ 
mutred. Winch fo2 the {laintiff; This Plea is not good, net- 
ther fo2 the matter, noꝛ maner thereof: Foz the Inhabitants of 

ovide either P4liozy, 02 Tumpzel; But 

y: Fon they are neceſſary fo2 the Execu⸗; 


e 
t fo? 
the Pꝛincipal matter Jt was Adjudged ut ſupta fo2 the Plaintiff. 
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: Luffer verſus Legar. 


E ofa Judgement in Lyme. The Erro2 Aſsigned was, Be- 
| cauſe That in Debt the Defendant. was acquitted fo2 part, 
And foꝛ the Reſidue the Plaintiff Recovered, and there was not 
any Judgement, Quod Querens fir in miſericordia, &c. And fo2 this 
cauſe Jt was Reverſed. And at the ſame time another Judgement 
in * between Cheſold, and Wyor was Reverſed fo2 this 
caute. 


Harris verſus Jays; 6 


Reſpaſs. Upon a Special Uerdict, the Caſe was; That the 
Queens Audito?, and Surveyo?, fo2 the County of Norcham- 
pron, appointed a Steward fo2 one of the Mannoꝛs pro illa vice. De 
kept the Court, & in plena Curia Granted by Copy Land, which an⸗ 
ciently had been Copy-hold, and Eſcheated to the Queen fo2 Fe- 
lony, to the Defendant, and his Hetrs,and received a Fine fo2 it, 
which was anſwered to the Queen. And, Thether this were a 
ood Grant by Copy? was the Queſtion. Firſt, Jt was Re- 
olved, That a Copy-hold Eſcheated,and which hath been kept in 
the Loꝛds hands 5 divers years, may be Granted over by Copy 
by the Lo2d himſelf, But, TUhether Jt may be Granted by the 
Steward? was the doubt. And Jt was Reſolved, That Jt well 
maybe Granted : Foꝛ he ts in place of the Lo2d, if he be UJeray 
Steward. Secondly, TUhether this appointment of a Steward 
by the Audito2, and Surveyo?, be good, 02 not? And Reſolved, 
That Jt was not. Fo2 they have not any authozity to appoint 
Stewards : The one being to take the Accompts, The other to 
Survey th? Land. Thirdly, Admitting De is not Steward in 
right, yet he ſitting in Court, and Granting this Copy, and Ad⸗ 
mitting him, and the Fine being anſwered to the Queen, TUbe- 
ther It be good, 02 not? Bacon moved, That Jt was good. Foz 
Acts done by an Officer in Facto, and not de Jure are good; As 9 Ed. 
41. Acts done by a King an (Iſurper are good; So if one being 
Created Biſhop, the kozmer Biſhop not being Dep2tved, no2 
Removed, admits one to a Benefice upon a J2eſentation, 02 
Collates by Lapſe, Theſe are good, and not Avoldable: Quod Curia 
conceſſit. F02 the Law Favo2s Acts of one in a reputed authouty, 
and the Tnferio2 ſhall never inquire if his Authonty be lawful : 
And 2 Ed. 6. Br. Copy 26. it was held, That Grant by Copy by 
one in Court, who hath no autho2ity to hold Court, is $00d,Gaw- 
dy; The Grant is void: Foꝛ Jt is not a thing of neceſsity. But 
things ofneceſstty done by one, who is but in a reputed authozity, 
Is good. And here this new Grant is in pꝛejudice to the Queen, 
who is Lady of the Mannoꝛ; And relyed upon 4 H. 7. Popham ; Acts 
done by one, who keeps Court as Steward, without authozity, 
It they come in by Pꝛeſentment from the Jury, o of neceſsity,are 
00d, As an adinittance of the Þeir upon a Dꝛeſentment, 02 
dinittance by a Surrender to an (ſe, and a my of 
Nuſances befoze him, are good. But Acts Uoluntary, as the 
Grant ot a Copy hold, is not good. And if a Lozpd Commands 
his Steward, That he ſhall not Grant ſuch Land by Copy: Ik he 
Grants it, Jt is void. So if he diminiſh the Ancient Rents, and 
AGuuu z Services 
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Services, It is a void Copy, Fenner agreed with them in omnibus 
Therefore Jt was Adjudged fo? the Plaintiff, 4 Co. 30. 


Morning verſus Knop. 


Ava The Caſe was; An Inkant being bound in a Bond 
loꝛ the payment of :7.1. at his full age, in conſideration that 
the Plaintiff the Obligee will ſtay the Sute, which he hath-begun 
againſt him by O21gtnal, And not cauſe him to be Arreſted there⸗ 
upon He aſſumed, that he would pay the 17.1. at a certain day af- 
tor. pon Non - Aſſumpſit pleaded, Jt was found fo? the Plaintiff, 
and Alledged in Arreſt of Judgement, That this was not any 
Conſideration to ground an Aſſumpfit, and in p2oof thereof the 
Caſe of Stone verſus Withipole, Anno 31 Eliz. WaS Cited. Foz the 
Bond not being ſufficient to binde him, there is not any Cauſe 
foꝛ him to make this Aſſumpſit. And of that Opinion was Fenner: 
But Clinch e contra. Ec, cæteris Juſticiariis abſentibus, Adjournatur. 


Sherwood verſus Woodward. 


Sſampſir. TUThereas he Sold to the Defcnnauts Son certain 

{ A We2ighs of Cheeie, The Defendant, in Conſideration the 
jPlatntiff would deliver the (aid Cheeſe to his ſaid Son,Aſſumed, 
That if the Son did not pay koꝛ them, Then he would. And foz 
Non-payment the Action was bought. pon Nor-Aſſumplic 
pleaded, and found fo2 the Plaintiff. Jt was moved by Godfrey, 
in Arreſt of Judgement, That this was not any Conſideration: 
Fo2 It is no moze, then what the Law appoints to deliver that 
which he Sold: The pꝛoperty whereof is in che Son by the Sale, 
But Gawdy, and : eaner held it to be a gaod Conꝰ deration. Foꝛ Jt 
is aneaſe to the Bargainee, to have chem without Suite, whic 
peradventure, otherwiſe he could not have had. And aithou 
the Bargainee may take them in this Caſe,TheBargaino? isnot 
bound to deliver them. And there is a new A donc by him upon 
this Agreement, and it is an eaſe to the Uendec, and 12 H. 7. is, 
That to deliver the Goods of the Party himſelf at another place, 
is a good Accoꝛd. Therefore, cæteris Julticiariis abſentibus, They 
Adjudged it fo2 the Plaintitf. 


Brereton ver ſus Evans, Mich, 41 & 42. Eliz. 


Dir. by Brereton, and his Nite againſt the Defendant fo2 Ar- 

rearages of a Rent upon a Leaſe fo2 pears made by the Feme, 
and her firſt Pusband, to the Defendant by Indenture. The De- 
fendant pleaded, That the Anceſto2 of the firſt Baron was Seiſed 
in Fee, and that it deſcended to the firſt Baron, and he was Sole 
Seiſed, and ſo the Feme had nothing at the time of the Leaſe made. 
And thereupon the Plaintiff Demurred in Law, Warberton, Serje- 
ant, f02 the Plaintiſt moved, That this was not any lea: Fog, 
the Leaſe being by Jndenture, The keme hath the Reverſion by E- 
ſtoppel againſt the Leſſee, and the Defendant cannot contradict 
it, and ſay, That ſhe hath nothing; and in p2oof thereof was Ci⸗ 
ted 11 H. 4. 1. and 2 H. 5.7. But all the Juſtices Reſolved, That 
It was a good Plea, Fo2 they ſaid, There was a difference be- 
twirt 11 H. 4.1. and this Caſe: Foz when two join in a Fine: , - 
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matter ot Recoꝛd: He, who accepts of them, is concluded to ſay, 
but that both gave it. But where it is by Deed, Jt is otherwiſe, 
Foꝛ that cannot Enure from one by way of Intereſt, and from the 
other by way of Eſtoppel. Fo2 one Deed cannot ſo Enure to two 
intents : Alſo when two join in a Deed, and the one onely hath 
the Jntereſt, Jt Enures by way of Confizmation from the other, 
and not by way of Eſtoppel. But here, This can neither be an 
Eſtoppel, no2 a Confirmation, Fo2 the Deed is utterly void, as 
to the Feme, ſhe being Covert, as 45 Ed. 3. 11. 48 Ed. 3. 12. and 29 
H.8$ Br. Faits enrolled 14. And Jt cannot be an Eſtoppel, becauſe an 
Eſtoppel ought to be mutual on both parts: And a Deed of a Feme 
Covert Cannot Eſtop her, and the Deed cannot binde her to any 
effect. CUherefoze It was Adjudged fo2 the Defendant, 


Hogobert verſas Hokeley, & Spike, 


Ccompt aKainſt two. The one of the Defendants acknow- 
ledged the Action. The other pleaded Nunques ſon Receiver, &c. 
And Judgement was p2eſently given againſt him, who acknow- 
ledged the Action. And z ſſue joined upon the other, and found a- 
ainſt the Defcndant; And Judgement was alſo given againſt 
im. And Kemp ſaid, That, in the time of Wray, It was Adjudged: 
That where one of the Defendants acknowledged the Action, 
That Jt ſhould binde his companion, And the Entire Judge- 
ment ſhould be given againſt both. Then Daniel, Serjeant, moved, 
That one of the Defendants was dead, and ſa the whole Bill 
ſhould Abate, although Jt were after the Judgement: And to 
that purpoſe Cited 2: Ed.; 32. and 22 Ed. 3. 8. But Gawdy concet- 
ved, Jt (houtd not Abate the TUrit, but againſt that Defendant 
onely, who was dead. Vid. 1 H.7.2 22 Ed.3.87.1.4 H.4,1. Et ad journatut. 


Marſh verſus Vauhan, & Veal, 


Onſpiracy. The Defendants pleaded Not Guilty. And the one 
was found Guilty, and the other not. And Jt was hereupsn 
moved, That the Bill ſhould Abate, Fo2 Jt ought to be againſt 
two, Aud the one cannot Conſpire alone. And the one being ac- 
quitted, The other Sole cannot be attainted: And ſo is 11 H. 4. 2. 
8 H. 4 6. 22 Rich. 2. Bre. 888. 22 Aſſ. 77 28 Aſſ. 12. Br. 115. And of 
that Opinion was the whole Court here; That a TUrit of Con- 
iracy lies not, noꝛ is maintainable upon this Uerdict: But an 
ſton upon the Caſe in nature ofa Conſpiracy might have been 
Nought in this Cale. TUherefoze Jt was Adjudged fo2 the De- 


Williams verſus Whytney. 


ectione Firmæ Of a Leaſe of Henry Vaughan to Mockas of Lands in 
Lower Mockas The Defendant pleaded Not Guilty, and found 
againſt him. And Jt was moved to be a Mil⸗Trial; Foz the Ven. 
fac. was awarded from Mockas, where Jt ought to have been from 
Lower Mockas: The J{lue being Not Guilty. But, if the * 


\ 
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been Traverſed, It had been otherwiſe. And of that Opinion was 
the whole Court, Therefoze the Judgement was ſtayed, 


Umble verſus Fiſher, 


Ebt fo2 Rent, upon a Leaſe fo2 years payable at four Terms, 

viz. The Annuntiation, Midſomer, Michaelmas, and the Nativity, and 
ſhews, That the Rent was Arrear pro uno Anno integro, ſcilicet a Fe- 
ſto Annuntiationis 40. uſque Feſtum Annuntiat. 41.4 retro fuit, & adhuc exiltit, 
The Defendant pleaded Non deber, and found againſt him. And Jt 
was now moved in Arreſt of Judgement, That Jt appears by the 
Declaration, That there are but thꝛee Rent Days Arrear, fo2 A 
ercludes the firſt Feaſt of the Annuntiat. and Uſq; excludes the laſt. 
73ut koſter moved, That the viz. ſhould be votd, becauſe Jt is De- 
clared, That it is Arrear pro uno Anno integro. But the Court held 
the Declaration to be ill: Foz if the viz. ſhould be void, Jt would 
not appear when the year ſhould begin. But Gawdy laid, Jf it had 
been, That Jt was Arrear ab Feſto Annuntiationis 40. pro uno Anno 
viz. Uſq.ad Eeſtum Annuntiat. 41. There the viz. ſhould be void; But 
not here. Therefore It was Adzudged (02 the Defendant, 


Green verſas Hun, 


Rohibition fo; Suing fo2 Tithes of the Rakings of Barley. 

And Alledgeth a 1 to make the Barley into Cocks, 
and to pay the Tenth Cock in ſatisfaction of the Tithes of the 
Barley, and of the Rakings minus voluntarie diſperſed. And It 
was hereupon Demurred; Becauſe he doth not Aver, That thoſe 
Rakings were not minus voluntarie diſperſed, F 4 Bacon, who mo- 
ved it, lald, That in 31 Eliz. it was Ruled in the Common Bench 
in one Adams Cale: That a Peſcription to pay the Tenth Cock 
generally, in ſatisfaction ofall Rakings, was not good. Foz he 
might leave the greater Diel of the Co2n in Rakings. But all the 
Court held, That the Pꝛeſcription was good, and there needed 
not any Averment: But that ought to come on the other part, if 
he would. Secondly, he Sued fo2 Tithe of TTlool, and Alledg⸗ 
eth a Cuſtome to pay it every year at Lammas-Day ; And that he ſet 
it out, &c. And it was thereupon moved, That Jt was not good; 
Fo2 This is not a Modus Decimandi : but to2 the time onely, which 
1s to be tried in the Spiritual-Court, But the Court held it to be 
good: Foꝛ It is due de jure, when it is clipped ; But by Jrxeſcripti- 
on It map be ſet out altogether at another day, and that is good. 
And if the Spiritual-Court will not allow thereof, as Jt is here 
Alledged, that they will not, It is fit to Pꝛohibit them. Thirdly, 
he Ieh dune That fo2 young Cattle reared fo2 the Payl to be 
Mtilch-Kine, 02 foz the Plough, no Tithes have been accuſtom- 
ed to be 22 : And It was thereupon Demurred, and Adjudged 
a gon ꝛeſcription. Fo2 they be to2 the Publique Teal. And 
the Parſon is to have benefit of them in another kind. And It 
was held, That fo2 Paſtures of ſuch Cattle no Tithes are due 
f02 the reaſon afozelaid. Fourthly he Pꝛeſcribed, That fo2 all 
(ood Combuſtible he uſed to paya ]eny, called an Harth-peny, 
in fatisfaction fo2 all Tithes thereof : And Jt was thereupon De- 
murred. And Jt was Adjudged to be a good PPꝛeſcription. Foz 
other kinde of Tithes he Alledged allo other ſuch 3 
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the line Summs, xc. Et quod omnes, & ſingulæ Perſonz,ReRores de, &. 
have u(ed to accept thereof, &c. And the Dekendant Traverſeth; 
Quod omnes, & lingulz,” &c. had not Accepted, And It Was there⸗ 
upon Demurred, F92 he ought to have Traverſed the Cuſtsme 
giledged : And not, Quod omnes, & ſingulæ, cr did not accept. Fo 
then, it any of them did not _ he overthꝛows the Pꝛeſcripti⸗ 
on, which is not reaſonable. And ſo was the Opinion of the 
Court. TUheretoze Jt was Adjudged; Quod Probibitio ter. 


Wichals verſus Johns. Paſch, 41, rot. 539. 
Ao and Declares; That in Conſideration that the 
pay 


1]Ilaintiffat the Inſtance of the Defendant had pꝛomiſed to 
120.1. to one Rogers, herein the Defendant was Endebt- 
ed to the ſaid Rogers, That the Oefendant aſſumed he would 
pay to the Plaintiff this 120.1. when he ſhould berequired, Aſter 
Uerdict fo2 the Plaintiff, Jt was moved, That ms is not any 
Conſideration, Fo2 Jt is not any benefit to the Defendant, be- 
cauſe he is not "—_ diſcharged of his Debt. And Jt is not Al- 
ledged, C hat he payd it to Rogers, no2 is the pꝛomiſe Alledged to 
be made to Rogers. And, ik it had been made to Rogers, he could not 
reupon have maintained an Action againſt the Plaintiff : Foz 
ere was not any Conſideration between them. And of that 
inion were Gawdy,and Fenner upon the firſt Motion: Fo2 Gaw- 
dy ſaid, Jf one be endebted unto me, and another comes unto me, 
and pꝛomiſeth, That he will pay it; This is void, and nothing 
to purpoſe. But it he pꝛomiſe in Confideration, That J will foz⸗ 
bear my Debt, That he will pay it at ſuch a day, It the Debtoz 
doth not pay it, This is good. N herefoꝛe, c. But Jt was moved 
again at another day, and fopham, and Clinch held it to be well e⸗ 
nough. Fo? there is a mutual pꝛomiſe, the one to the other; So 
that if the laintiff doth not pãy it to Rogers, the Defendant may 
have his Action againſt him, And (6 alſo the Defendant ſhall be 
charged as to him. And a pꝛomiſe againſt a pomfſe is a good 
Conlideration. But It was moved,That the Declaration is not, 
That the Plaintiffp2omiſed to any, to the Detendant, oꝛ any o⸗ 
ther, and therefo2e Jt is not good, Bur that was not well apprehend- 
coy the -_ as it ſeemeth) But Judgement was given fo2 the 
intick. 


Scrogs verſas Sir John Spencer. 


Euer of a Judgement in Debt in the Common Bench. The 
Erro2 Alsigned was; F092 that upon a Hlabeas corpora Juraco- 
rum Directed to the Coꝛoners, They returned the Urit, and En- 
doꝛſed the Writ, witing their P2oper names, but added not 
their name of Office viz.Coronacorum) But the Veni fac. was teturn· 
ed by them, and their names wit, vn. A. nd B. Ooronatores. Alid up- 
on the Hab. corpora the names of A. B. were mitten, but not 

name of Coꝛoners. And after the Uerdict, and Judgement fox 
the Plaintiff, Erro2 was bzought, and Jt was the Sole Erroz 
Aſsigned. velverton, Serjeant, moved, That Jt was not any Er- 
oz. Foz befo2e the Statute of York,cap.5. which was made 12 Bd. 2. 
The Shertff needed not to have put his pꝛoper name, no2 of his 
Otlice to his return. And this Statute extends onely tot =z 
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riffs, and Bayliffs of Francheſſes. So the Co2oners to this day are 
out of the Statute. And at the Common Law it is well cnough, 
fo2 It was not uſual to put the Sheriffs name to Returns: and, in 
pꝛoot thereof, divers i efidents were ſhewn by Agar, Deputy- 
Chamberlain ofthe Exchequer , many of which were Writs of 
Aſstſe, The one was in 5 Ed. 2. Aſsiſe againſt the Abbot of Abing- 
ron, AND one J. S his Commoigne. And in none of the TUrits the 
Sheriffs pꝛoper name, 02 Office was returned. And upon theſe 
1>:eſidents ſhewen, the Court concei ved it to be well enough, and 
no Erro2, Foꝛ when a TUrit is returned, Jt is intended to be by 
the Veray Omcer of the Court, who ought to do it; which is the rea- 
ſon, That at the Common Law the Sheriffs name needed not to 
be put to any Return : And this reaſon holds here. But they all 
held, That if their names ought to have been here, Then It is 
not atded by the Statutes 32 H- 8. no2 18 Eliz. And they held, 
That the Statute of 12 Ed. 2. did not extend to Coꝛoners. But 
they would advice. 


Yates verſas Clincard, 


Eben Firmæ. F02 certain Lands in Aſton Clinton in the County 
of Bucks. Apon Evidence to a Jury, a Deviſe was ſhewn of an 
Houſe with the Appurtenances: And thereby Land in the field 
was claimed. And Popham doubted, TUhether Jt ſhould paſs, But 
Fenner (aid, That Jt well might paſs. And That upon Demur- 
rer in 28 Eliz. it was Adjudged accozdinglp. The Defendant 
then to make it clear ſhewed, That the Þouſe was Copy-hold, 
and the Land Free-hold t And the whole Court thereupon concet- 
ved, That Jt could not be ſalid Appurtenant, although Jt had 
been uſed with it. TUherefoze the Plaintiffwas Mon-ſuted, 


Crouchs Caſe. 


Rouch, Copy holder of Inheritance of þ B. of Winton. ſues a Pro- 

hibition fo2 ſtaying of a Sute fo2 Tithes,Surmiſing,That he, 
and all the Copy-holders of ſuch a Banno?, of the Biſhops, from 
time, whereof, &c. had held their Lands diſcharged of Tithes, 
Tanfield moveD, That this Pꝛeſcription was too general, and Jt 
could not be good to Pꝛeſctibe in non Decimando by the Tenants. 
Godfrey ; It is as good, as fo2 the Farmo2s of a Biſhop to 12e- 
ſcribe to be diſcharged. And that was Ruled in a Cale in this 
Court, between Wright, and Wright. Popham, It was allowed 
onely fo2 his Demeſns. And that was in regard, Jt is to be in- 
tended : That the Biſhop at firſt retained the Tithes to himſelf 
of his own Demeſns; But Jt would be miſchievous to allow it 
to all his Copy-holders, Clinch, and Fenner agreed with him. 
Wherefoze without permitting any Declaration, oz Demurrer 
thereupon, They awarded a Conſwtation, Unleſs other Cauſe 
be ſhelon by ſuch a day. ( Gawdy abſence. ) 


Pobſon 
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Dobſon verſus Crew. 


D# upon an Obligation conditioned , That the Obligoz 
ſhould be always ready to give Evidence, and to teſtifie the 
Truth in any of the Queens Courts in all things, which ſhould 


be demanded of him, on the part of the Obligee, upon reaſon- 


able requeſt, and his Charges bozn: And that he ſhould not 
hurt, 02 endanger, 02 moleſt the Obligee in his Lands, o2 Hoods, 
ratione alicujus rei cujuſcunque, And hereupon the Defendant De⸗ 
murred , ſuppoſing the Condition to have been againſt Law. 
But all the Court held it to be Good, and not againſt Law: 
Fog, as to the firſt Part, if he had not been ot liged thereto, he 
is compellable by the Law. And the laſt Part ſhall be intended, 
that he ſhall not hurt, &c. tortiouſſy , but not to reſtrain him from 
purſuing the Obligee fo2 Felony , oz upon any other juſt cauſe. 
CUheretoze , without Argument , it was Adjudged fo2 the 


Plaintiff. | 
Peacock verſus Peacock. Trin. 41, 


Reſpaſs Of Aſſault, and Battery in London. The Defendant 
pleaded, That the Plaintiff entred into his Houſe in Wal- 
tham, in the County of Eſſex, and he molliter manus impoſuit or 
him to put him out of his Houſe „ Que eſt eadem Aſſault , Bat⸗ 
tery , and Male-Tractation , whereof the Plaintiff complains, 
And Travers abſque hoc, That He is culpabilis extra Waltham; And 
it was thereupon Demurred. Towſe fo2 the Plaintiff moved, 
That this was not any Plea: Fo2 this Treſpaſs being tranſi⸗ 
tory, the Place is not Traverſable : And admitting the Place 
to be Traverſable, yet he ought not to conclude his lea, 
Que eſt eadem, cc. But all the Court held the contrary : Foꝛ the 
cauſe of the Juſtification being local, viz. the maintaining of the 
Poſſeſsion of his Houle , be may well Juſtifie there, and he 
cannot Juſtifie in another Place. And he may Travers every 
other Place, as where one Juſtifies as Conſtable, oz by fo2ce 
of a TUarrant : And therefoze Popham ſaid, The difference is 
betwirt this Caſe , andthe Caſe of Parcidge , which was adjudg- 
cd in this Court, That where one Juſtifies by reaſon of an Al- 
ſault in another County, and Traverſeth the County in the 
Declaration , That is not good, becauſe the. Juſtification 1s 
Perſonal and Tranſitory ; And might be atledged in any Place, 
as well as the Battery. But where it is local, as here, it is 
otherwiſe , and the concluſion Que eſt eadem Tranſgreſſio, ec. 18 
00d enough: Foz tt concludes, That it is the ſame cauſe of 
ion, but with a Travers, as it ought to be of neceſsity : But 

if the Averment, Qu eſt eadem Tranſgreilio, had been omitted, it 
had been good enough. (U herefoze, upon the firſt Argument, it 


was Adjudged fo2 the Detendant, 


Fre r Leighton 
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Leighton ver ſus Garnons. Hill, 41 Eliz, rot. 114. 


(28) Doe upon an Eſcape againſt the Dekendant, as Sheriff ok He- 


reford, and Declares, That he recovered in the Common 
Bench, Mich. 38, & 39 Elz. againſt one Ely Walwin 308. l. and upon 
the 9. Otob. 38 Eliz. purſued upon this Judgement a Capras ad ſa- 
tisfaciendum, Whereupon he was Dutlawed: After which, viz. 
22 Junii 39 Elz. W. bzought a TUrit of Erro2 , and the Recon 
was removed into this Court, and there he aſſigned not any 
Erroꝛs: Whereupon , 13 Februarii 40 Eliz. the laintiſf ſued ag 
Capias Utlagatum, unde convictus eſt, Directed to the Sheriff of Hereford, 
which was delivered to the Defendant, being Sheriff the 2. of. 
March following, by fozce whereof, upon the 30. of March follow: 
ing, he took W. and had him in his cuſtody , and afterwards 
let him at large; The Plaintiff not being ſatisfied, &c. The 
Defendant pleaded Non deber, and all this matter was found by 
ſpectal Uerdict. And whether, upon this matter, W. was in 
Execution fo2 the Plaintiff, when he was taken by the Capias 
Uclagatum, Was the fole Queſtion. And after Argument at the 
Barr, by Thomas fo2 the Dlaintiff, and by Atkinſon fo2 the De⸗ 
fendant ; The whole Court refolved, The ſaid W. being taken 
by theCapias Uclagatum; Although it were after the year and day, and 
although the Reco2d be removed into another Court, Pe ſhall 
be faid to be in Execution (02 the Plaintiff: Foz there is not 
any Default in the Plaintiff, Foz he purſued him, until the 
Pꝛoceſs was determined, viz. Until he was Outlawed: And he 
could not have had other Pꝛoceſs, then a Capias Utlagatum: And 
that had been his remedy, if the Reco2d had remained in Court, 
And the removal of the Reco2d, it being no Default of the 
]Ilatntiffs , ſhall not pꝛejudice him, no2 alter his Execution. 
And the Common courſe here is, Tf the Party be taken upon 
a Capias Utlagatum, and bꝛaught into Court, to commit him to the 
MYartlhalſey fo2 the Dutlawry , and alſo in Execution fo2 the 
Party. But ik he had not been Dutlawed, at the Sute of the 
Party, in the Common Bench, although the Recozd he remo⸗ 
ved hither , within the year, at which time he might have had 
in the Common Bench a Capias ad ſatisfaciendum, pct being here, 
he cannot have a Capias, but onely a Scire fac. per Fenner. But he 
agreed, the Pꝛoceſs being determined in the Common Bench 
by the Dutlaw?y , he ſhall not here have any other Pꝛocels, then 
a Capias Utlagatum, and the Party taken thereupon ſhall fozthwith 
be in Execution: And the Sheriff at his peril ought to keep 
him in Execution. Foꝛ the TUrit gives ſuifictent notice unto 
him, That he ſhould be in Execution by the TW o20s, Unde con- 
victus eſt, Therefore, &c. But Atkinſon fo2 the Defendant (ſhew- 
ed, That this could not be an Execution fo2 the Parry „ be- 
cauſe the Recoꝛd is removed into another Court: And it is a 
Rule, That a Reco2d being removed, there never ſhall be Exe⸗ 
cution upon that Judgement, but by a Scire fac. Fo2 the Court 
cannot know whether ſatisfaction be made; And this "Barry by 


6 Ed. 6. Dyer, 76, & 81. 21 Aff. 14. 14 H. 7. 15, & 19, The Party al- 
ſo being Outlawed, the Pꝛoceſs is determined againſt him by 


the Party; So as the Party is put to his new Action of Debt, 
ag 13 H. 4.1. Kemp the Clerk ſald, That is true, where the Party 
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is Outlawed upon an Oziginal, and mean PDꝛoceſs befoze Judge⸗ 
ment, it he be afterwards taken by a Capias Utlagatum, the Party 
cannot declare againſt him, but he ought to have a new Action 
of Debt. But, where it is an Dutlawry after Judgement, it is 
always uſed, that the Party, being taken upon a Capias Utlagatum, 18 
in Execution fo2 the Party. And the courſe of the Court is, It 
one be Dutlawed after Judgement in Debt, if he bzings Er⸗ 
roꝛ , and doth not Aſſign his Erro2s, to award a Capias Uclagatum, 
which is Execution foꝛ the Party. But, if he be nat Outlawed, 
to award a Scire fac. quare Executionem habere non debet. And if, he be- 
ing Outlawed, bꝛings Erroꝛ, and comes to Aſſign Erro2s, Com- 
mittitur, And then to finde Ball, Body fo2 Body, fo2 the Dutlaw- 
ry, and to fatisfie the Party fo2 the Execution: So no other 
Execution ſhall ever be againſt him. And he ſald, Tf he bzings 
Erroꝛ where he ts not Dutlawed , and the Judgement is affirm- 
ed, the courſe is here to award a Capias upon this Judgement, 
02 d Fieri facias , 02 an Elegit, as the Party will, and not to 
award a scixe fac. And fo2 this cauſe all the Juſtices held here, 
That this is a good Execution fo2 the Party. And Wingate, 
Clerk, ſat, That he was acquainted with two Caſes, which were 
adjudged, That, if a Sheriff takes one by a Capias Uclagacum after 
Judgement, and ſuffers him to Eſcape , although he returns 
not the TUrit, yet he was charged in Debt upon the Eſcape : 
and the one was 17 Eliz. Auſtreys Caſe , who was Sheriff of 
Bedford. And it was ſald by the Court, That if a Capias be Er- 
roneouſly awarded, yet the Sheriff ſhall not avoid it fo2 this 
cauſe. And ſo it was ſaid to be Ruled in 30 Eliz. in Sir Clemenc 
Paſtons Caſe in the Common Bench. Vide 3 Ed. 6. Dyer, 67. & 
14 Ed. 3 Eſcheat 6. TUherefo2e they reſolved , ut ſupra , fo2 the 
Platntiff, But the matter was referred to Tompꝛomiſe. And 
this Rule given, That if it were not finiſhed befoze the nert 
Term, that Judgement ſhould be Tunc pro nunc. 5 Co. 88. 


Mallet verſus Maller, 


4 of a Judgement in the Common Bench in Replevin. The ( 
Defendant avows fo2 Rent, Foz that Hugh Malle: was Te- 
nant in Tail, and Lett that Land fo2 thzee Lives, rendzing 
Rent; And, that this Reverſion deſcended unto him, as Heir 
in Tail, wherefoze he Avows , and Avers, that at the time of 
the Demiſe, & diu antea, this Land was demiſed, Kc. And, that 
this Rent reſerved is verus, & antiquus redditus, c The Plaintiff 
replies, Qaod bene & verum eſt, That Hugh Mallet was Tenant in 
Tail, and made the Leaſe, grout, &c. and that by fozce thereof 
he was Seiſed of the Reverſion in Tail. But he pleaded a Fine 
of thoſe Lands, by the name of the Mannoꝛ of North-peverton. 
The Iſſue was Nient compriſe , and thereupon a ſpecial Uerdict 
found, That this was Land lately purchaſed , which with other 
Land was given in Tail, and reſerved Sute to the Court of 
North · peverton; And, that this was known by the name of the 
Manno of North-peverton , and afterwards a Fine was Levied 
thereof, by the name of a Mannoꝛ: And, 7Uhether theſe Lands 
paſſed, oz not, by the Fine? was the Queſiton. And it was 


Adjudgey in the Common Bench fo2 the Avomant, That it was 
Frrre 2 nut 
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not a Manno2 , and that thoſe Lands were not compzized 
within the Fine; Foz it was there held, That by a Fine 
Levied of a Yanno2 nothing but a Mannozꝛ in truth thai! 
paſs, and not a Mannoꝛ in Reputatton ; And this not being 
a MPanno? in truth, nothing paſſed thereby. And Errs? be- 
ing bꝛought thereof, the matter in Law was moved fo2 Er⸗ 
roz: But the Court here clearly held, That this making of 
the Leaſes cannot gain it a name to be a Banno?2 , much 
leſs ſhall matze it to be ſo: And therefoze the Land cannot 
be comp2i5ed within the Fine. Secondly, Jt was afligned fo2 
Erroz, FM that it is alledged, That the Land in Tail 
was Lett fo2 thee Lives: And, if it were not accozding to the 
Statute , it isa Diſcontinuance: So as the Reverſion Deſcend- 
ed to the Heir at the Common Law, and not to the Iſſue 
in Tail: Fo2 the Averment , That it was demiſed fozmerlp, 
is not ſufficient : But it ought to have been averred, That 
it had been ſo demiſed fo2 eleven years at the feaſt , next be⸗ 
foꝛe the making of this Leale, The Averring alſo, That this 
Rent was verus & antiquus redditus, is not ſufficient: F02 it may 
be the ancient Rent, which was twenty,02 na hundꝛed years ſince, 
but it ought to have been averred; That it was the ancient 
Rent, which had been reſerved fo2 the greater part of twenty 
years, next befoze the Leaſe, And of that Opinton were all 
the Juſtices, That theſe Averments were Jnſufficient fo2 theſe 
Reaſons: Fo2 theſe Averments might be true, and yet the Cir- 
cumſtances of the Statute be not obſerved : And that this had 
been good cauſe to have Demurred upon the Avowry : But 
on the other ſive it was moved, That the Barr to the Avow- 
ry is a Confeſſton, That this Leaſe was made fo2 thzee Lives, 
And that the Reverſion thereof was Jntatiled, and deſcended in 
Tail, and it ſhall help theſe Jmperfections : Foz it ſhall be 
then intended to be a Leaſe , accozding to the Statute , and 
that all Circumſtances were obſerved ; otherwiſe, the Reverſion 
could not be in Tatil. And of that Opinion was Gawdy , and 
relied upon Dyer, 352. and therefoze ſaid, That if Partition be 
pleaded between Joynt-Tenants, and it is not pleaded to be by 
Deed, 02, if a Leaſe be pleaded by Baron, and Feme, and ac- 
ceptance of the Rent by the Feme, and no Deed pleaded, 
which ts not good, It the JIlainttif, in the Replication con- 
feſs them, and leads other matter in Avoydance of them; 
This makes the Barr to be good: Foz, it ſhall be Jntenved to be 
a lawful Partition, and Leaſe, Popham agreed to thoſe Caſes; 
But he conceived otherwiſe in the P2inctpal Cale: Foz the 
Leaſe here pleaded appears not to be warranted by the Sta- 
tute , and then the confeſſton of the Party ſhall not help it. As 
where he Pleads a Feoffment to the Uſe of himſelf, and his 
Deirs, by fozce whereof he was Seiſed in Tail: Although the 
other will confeſs,That he is Seiſed in Tail, it is a void confe(- 
ſion; And the acknowledgement of the Party ſhall never help a 
matter, which appears in Law to be contrary to his confeſſion, 
And of that Opinion was Fenner. Et Adjournatur. 


Fir Andrew 


— — 


Sir Andrew Nowel verſus Smith. 


9 The Defendant pleaded an Erchange betwirt him, 
and the ]Ilatntiff, of certain Lands, which were adjoyning; 
And, that upon the Exchange concordacum fuir between the Plain⸗ 
tiff, and Detendant, Thar the PDlaintiff ſhould make the Fences 
betwirt them, and ſhould always maintain it; And, that the Fence 
of Long Goſsclote, which was Aſſigned unto the Dekendant, againſt 
the Plaintiffs Cioſe , called 1 hirry-Leas-Cloſe „ was in decay, 
whereby his Beaſts Eſcaped thzough the ſald Plaintiffs Cloſe, 
&c. And thereupon the Plaintiff Demurred, Gawdy, Clinch, and 
Feaner held, That the Plea was ill fo2 the matter thercof : Fo2 
this Agreement cannot be a Barr in this Action. But the Oe- 
fendant is put to his Action upon the Caſe, upon the ]2omiſe, 
if he perfo2ms it not. And , if the Agreement had been by Deed, 
it hand not been a Barr: But he onely ſhould have b:en put to 
his Action of Covenant. But Popham e contra; F02 by this A- 
greement, he is bound in Right to make the Fence,as much as by 
eſcription: Foz every ID ꝛeſcription to make a Fence is in- 
tended to begin by G2ant , 02 Conſent of thoſe, who ought to 
do it. And if, upon Jetition between Co⸗parceners, it be agreed 
betwirt them, That the one ſhall make the Fence, it is good. 
But all the other thꝛee Juſtices againſt him fo2 this cauſe ; As al- 
ſo foꝛ a Default in pleading: Foz that the Fenſure is ſuppoſed 
to be in decay in a Cloſe of the Defendants, which was not the 
Agreement, that he ſhould make up. And this was held to be ill 
by the whole Court; And it was Adjudged fo2 the Plaintiff. 


Sir Rich, Lewſon verſus Riddleſton. 


Rror of a Judgement in the Common Bench in Treſpaſs of 

Battery. The firſt Errs2 Aſſigned was; Foꝛ that the Nrit 
of Inquiry of Dammages , directed to the Sheriffs of London, 
was Inquirat , when it (ſhould have been Inquiranc , there being two 
Sheriffs, But it was oꝛdered to be amended, Secondly, Be- 
cauſe the Entry was,Quod Inquirant per Sacrament. probor, & Legalium 
hominum de civitate prædicta. And there is not any City mentioned 
befoze, Sed non allocatur: F02 it was certified by the Pꝛothonota⸗ 
ries of the Common Bench, That their courſe was to make 
their Entries, That it ſhould be Jnqutred, &c. de Comitatu tuo, 
ſometimes de balliva tua, ſometimes de civitare. And Kemp ſaid, 
The Common courſe is to award, to be Inquired de balliva tua. 
The Court therenpon held it to be wetl enough, and the Judge- 
ment was affirmed. 


Spencer verſus Shory. 


Ction f02 theie TUl02DsS, Thou art a Perjured Knave; For thou 

Swareſt this day at the Leer, That I bake Bread in my Houſe, where 1 
did not. After Clernict fo2 the Plaintiff, upon Not guilcy pleaded, 
it was moved, That an Action lay not fo2 theſe Mods: Foz 
perjury cannot be ina Leet, whereof the Law takes any notice. 
But all the Court held, That the TU02ds were Actionable :; Fo?2, 
although it be not a erjury Puniſhable by the Statute of 


5 Eliz. 


— 


( 34) 
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IF Eliz. vet it isa Dilcredit, fo2 which an Action lies, TWherefoze 


it was Adjudged fo2 the Plaintiff, 
Leverſage verſus Smith. 


Ction ſoꝛ theſe Tloꝛds, John Leverſage ( innuendo the Plaintiff) 
/ a" have robbed the Houle of 7. . if 7. D. would have conſented 


unto it: He perſwaded 7. D. unto ic, and told him he would bring him, where 
he ſhould have Money enough. After Aerdict fo2 the Hlaintiff, it was 
moved, That theſe TU02ds were not Actionable: Foz there is 
not any Act done by the Plaintiff, whereby he can be called in 
Queſtion : Moꝛ is it ſuch a Slander-, whereby he can have any 
pꝛejudice. But all the Court held them to be ZUo2ds of great 
Oilcredit, and Slander , and concern him much in his Credit, 
Blaunkiſt the Action well lay. And it was Adjudged koz the 
Nalntift. 


Smith verſus Shepheard, 


Reſpaſs f02 the taking of one hundꝛed Sheep apud Aelton- Mon- 

bray, in Regia via ibidem. The Defendant to all, beſides one, 
pleaded Nor guilty , and Quoad that he pleaded, That the Lozd 
Berkeley WAS Seiſed of the Manno2 of Melton-Mowbray in Melton-M. 
afozeſaid; And, that he, and all thoſe, &c. had uſed from time, 
whereof, &c. to have Toll, viz. two pence fo2 every twenty Sheep 
of any Eſtrangers b2ought , az d2iven per, & trans the (aid ill 
by any Eſtranger. And, ik he were denied by any ſuch Stranger, 
diving them per, & trans the (aid ill, then they had uſed Time, 
whereof, &c. to diſtrain fo2 the ſaid Toll one Sheep ſo dꝛiven; And 
alledgeth in facto, That two hundzed and twenty Sheep of the 
Plaintiffs, being a Stranger, and not inhabiting there, were 
D2iven by one Ludfield, per, & trans the ſaid Uill, by the [Plaintiffs 
command. And becauſe he refuſed to pay this Toll, Me that one 
Sheep cepit, & abduxit, and detained until the Toll was paid. Et hoc, 
&c. And it was hereupon Demurred in Law, and it was moved, 
Firſt, That this Plea was not good fo2 the Matter : Foz this 
Toll 18 claimed as a Toll-Through , which cannot be claimed by 
any Pꝛeſcription; fo2 it ts againſt Law, and in Oppzelsion ta 
the People, and to that purpoſe was cited, 22 Aſſiſ. 58. Se- 
condly, Although he might ]Izeſcribe to have this Toll, yet he can- 
not Pꝛeſcribe to diſtrain fo2 it in via Regia: Foꝛ That is aàgainſt 
the Statute of Marlbridge, cap. 15. and in p2oof thereof vouched, 
17 Ed 3. I. 43 Ed. 3, 40. 11 R. 2. Avowry 87.17 Ed. 3. 43. That, where 
a Loꝛd diſtrained in an High way, the Tenant might have Trel⸗ 
paſs , 02 might make Reſcous. And againſt a Statute one can⸗ 
not Pꝛeſcribe; AS 9 H. 6. 56. & Dyer, 233, & 273, But this Ex⸗ 
ception was not allowed: F02 it was holden, That this Statute 
did not Jntend but fo2 Diſtreſſes fo2 Rents , 02 Services; And 
not fo2 thoſe - whereof no Diſtreſs can be, but in the Htgh- 
way. Thirdly, It was moved, That this Plea was not good 


fo2 the Maner of the ]Aeading; Firſt, Becauſe the Cuſtom ts 
alledged to be, That if the Sheep of any Fo2iegner be d2iven 
thzough, a Toll ſhall be patd, And, if it be denied by any Fozetgner, 
who dzives them through, that a Diſtreſs may be taken. And 
it is not Averred, That he, who dꝛove them throng, was 2 
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Fozeigner, but onely that the Maſter was a Fozeigner. Sed non 
allocarur. F02 the D21ving of the Servant is the d2iving of the 
Maſter, and if he Le a Fozeigner, that ſufficeth. Secondly, 
Becauſe he Juſtifies, Quod cepit, & abduxit, and doth not ſay by 
Diſtreſs, nomine Diſtrictionis: Foz otherwiſe he cannot Juſtiſie. 
And this was heid by the whole Court, to be a material Er- 
ception: Foz otherwiſe it meets not with the Pꝛelcription. 
F02 the Matter, it was moved fo2 the Detendant, That Ton- 
Through may be well taken by Þ2etcription ; fo2 it is one of the 
Tolls Which the Law allows. And as a Toll-cravers is where Toll is 
claimed fo2 going over the p2oper Soyl of another man, fa 
Through-Toll 18 foꝛ paſſage though a Gill, and both are by IDꝛe⸗ 
ſctiption. And, notwichſtanding the Opinion of Thorpe, in 22 
Aſſ. It hath been always allowed to be good, as appears 50 Ed.; 
& 20 Ed. 3. Toll 2, & 3. 5 H. 7. 10. & Bro. Quo warranto 3. It is held, 
That Turn- Toll is al{owable , and 21H. 7. 16. Toll was taken by 
thoſe of Gloceſter, fo2 paſſage by the River, and this was by 
Pꝛeſcription, and allowed; And, that a Oiſtrets nitght be taker 
f02 it: wherefo2e, &c. Popham , One may have Toll-cravers bp ꝛe⸗ 
ſcription , and fo he may have Toll-Through , But it ought to be 
foꝛ ſome reaſonable cauſe , which muſt be ſhewn, viz. That he is 
to maintain a Cawley , 02 to repair a Way, 02 a B2tdge , 02 
ſuchlike, And the Queen at this day may grant (Uch ron, be- 
ing but a Petite thing, in reſpect it ſhall be a greater benefit, 02 
cale to the People, fo2 the repairing of a dangerous way, 02 
the like, So a PDꝛeſcription ta have Toll fo2. Murage ts good 
becauſe it is to repair the TUalis of a Gill, whereto the Peo⸗ 
ple may flie in time of Mar. But here foꝛ that there was not 
any cauſe alledged , (0 as it might appear to the Court to have 
a lawful Commencement , he conceived the JIlea to be ill. 
Gawdy, and Clinch held the Plea to be well enough, notwith- 
ſtanding : Foz, being by Pꝛeſcription, the cauſe thereof can 
not by Jntendment be known why it began: But in reſpect it 
might have a lawful beginning, it is well enough without ſhew- 
ing it. But Gawdy doubted, upon the reaſan of the Book of 
22 Aſl. 58. whether ſuch a Toll may be claimed by Þyeſcriptton. 
Fenner delibered not any Opinion herein. But, to2 the Oekault 
in the leading, it was Adjudged fo2 the Plaintitt. 


Body verſus Hargrave, 
Paſch, 41 Eliz, rot. 425. 


D# againſt the Oefendant, Adminiſtratrix af Thomas Hargrave, 
her husband, upon a Leaſe to the fald Thomas Hargrave by 
Indenture fo2 years, and how the Defendant is Adminiſtratrir 
unto him. And fo2 Rent Arear after his death the Action was 
bꝛought in the Debet & detinet, upon Not guilty pleaded, it was 
kound fo2 the IDlaintiff: And now moved in Arreſt of Judge⸗ 
ment, that the Declaration was not Food: Fo2 that ye De⸗ 
clared upon an Indenture, and doth not ſay , Hic in curia prolaca. 
Foz, although he might have Declared , without menttontis 
any Deed, yet when he mentions it, and ground his Actis:3 


thereon , he ought to ſhew 1t, But Gay, and Fenner (being 
Nr: 
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onely in Court) held , That it was good: Foz the Leaſe is 
the Effect of the Declaration , and not the Jndenture , and a 
variance between them is not material ; As 44 Ed. 3. 402. ts, 
UUlherefoze Non allocatur. At another Day it was moved again, 
That this Declaration ought to have been in the Deriner , and 
not in the Deber and Detinet, becauſe (ſhe hath the Term as Ad⸗ 
mimiſtratrix, and is not charged by her own Contract, but by 
an Act of the Teſtato2 , and to that purpoſe was cited, 19H. 8.8. 
10 H. 7. 5. And a Pieſident was ſheun tn the Common Bench, 
between Barker and Kelſay, where the Action was bꝛaught in the 
Detinet onely. And Godtrey affirmed, That in one kenns Caſe in 
this Court, it was ruled, That the Action ought to be bꝛought 
in the Detinet. Gawdy, The Action is well bꝛaught in the Deber : 
Foz this Rent , though Arrcar after the death ot the Inteſtate, 
began, firſt, in the Adminiſtratrir, and therefoze the Action well 
lies againſt her in the Deber : Foz the reaſon, why the Action a- 
gainſt an Executo2 ſhall be in the Detinet 18, fo2 that the Debt 
grew due by the Teſtatoz. And therefoze it cannot be laid, 
That the Executoꝛ Deber. But in an Action againſt the Petr, it 
ſhall be in the Debet, and Deriner, becauſe he is bound by ſpecial 
Moꝛds in the Obligation. And here the Debt, which incurred 
in the time of the Adminiſtratrix , is her Debt. And in Dyer, 
6 Ed. 6. 81. the Action is bꝛought in the Debet, and Detiner, fo2 Rent 
Arrear in the time of the Executoꝛ, and admitted to be good. 
Popham acco2D, Foz ſhe being charged with the Rent in her 
time, it accrues by reaſon of the p2ofits of the Land, which 
ſhe her ſelf received , and therefo2e the is charged, —_— 
pro Quo: F02 if an Erecuto2 hath a Leale fo2 years of Land 
of the value of 20.1. per annum, rendzing 10.1. per annum Rent, 
It is Aſſets in his hands onely fo? 10.1. over and above the Rent, 
Fenner agreed to this Dpinton , and to that purpoſe cited 10H. 
6. 11. That the Hugband ſhall be charged after the death of 
2 Feme , foꝛ Rent-Arrear in his own time, becauſe he received 
the ]P2ofits of the Land, So as the Rent grew due in reſpect 
of the Occupation, and taking of the Paid And therefo2e 
ſhe is chargeable , and not meerly-as Adminiſtratrir. Clinch 
__ with them, TUAherefoze it was then adjudged fo? the 
5 laintiff, Note, That afterwards this Judgement was rever⸗ 
ed in the Exchequer-Chamber , fo2 the point in Law. Fo2 all 
the Juſtices of the Common Bench, and Barons of the Exche⸗ 
quer held, That ſhe ought to be charged in the Detinet: Becauſe 
the is chargedonely by the Contract of the Inteſtate. 5 Co. 31. 


Leuknor verſus Huntley, 


Ante, Mich. 39, & 40. Placito 2. 


| 8.— of a Judgement in the Common Bench. The Caſe was, 
That Lewknor bought Debt againſt the ſaid Huntley,who plead- 
ed how one Joh. Jaques affirmed a PPletnt of Debt in London againſt 
the laid Lewknor, And by the Cuſtome there Attached that Debt 
now demanded in the hands of the ſaid Huncley, and pleaded the 
Recovery, and Judgement there. Thereto the Jlaintiff repli⸗ 
ed, That, betfo2e the Attachment, Jaques bzought Den — at 
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Queens Bench againſt the ſaid Leuknor, fo2 the ſame Debt: 
{Uhereupon he made an Attachment, whillt that Sute was de- 
pending. Ec hoc, . And upon this lea, Huntley there Demurrcd 
in Law, and It was Adjudged there fo2 Huntley : TUheretpon 
Leuknor bought Erroꝛ. The firſt Err02. Aſsigned was, Becauſe 
the Cuſtome is Alledged, That the JIlaintiffDid wear his Debt 
by Attoꝛnev: And Popham held, That Jt was againſt Law, Chot one 
ſhould ſwear his Debt by Attoꝛney. Secondly, Becaule the Debt 
is Attached in Huncleys hand, befo2e the day of payment, upon the 
Condition, and ſo befoze Jt was due. And Popham ſaid, That it 
could not be a good Cuſtome: But Jt was moved, That herein 
the Cuſtome ſhould be reaſonable, Becauſe It is not to be payd 
befoze the day ol payment. But in regard that the Leſſer Sum 
in the Condition is a pꝛeſent Duty, Jt might be Attached pꝛe⸗ 
(ently, And by the Judgement in the Attachment, The Debtoz 
is diſcharged againſt his Creditoꝛ, and become chargeable to the 
Alaintift in London; So, that after the day of * he ſhall 
have his Execution agatnſt the Debtoz, and not befo2e, Vide 22 Ed- 
4-30. Blit Popham ſaid, That the Judgement herein was unrea- 
ſonable : Fo2 the Creditoꝛ hath not above one year diſrationare De- 
bicum. And If the Debt might be Attached a full year, 02 moꝛe, be- 
foze the day of payment, He may never hear of it betoze the year 
be paſt, and ſo be Defrauded of his Debt. But Daniel, Ser jeant, fatd, 
That the time diſrationare Debitum, iS a year after the Execution 
Sued, and not fozthwith after the Judgement. And Execution 
cannot be had until after the day ol payment. Popham demanded, 
(Uhether this Queſtion were moved in the Common Bench. 
Daniel an(wered, That Jt was not. But the Sole Queſtion there 
was, In regard Jaques had begun a Sute in the Queens Bench 
againſt L. f02 his Debt, TUhether, whilſt this Sute was depend⸗ 
ing, he might make an Attachment in London, by the Cuſtome 
there of another Debt due to Leuknor?And it was Adjudged,That, 
notwithſtanding this, The Debt in the hands of Huntley might 
be Attached: Fo2 there was not any Sute Commenced fo2 it in 
any Court. ?opham, Clinch, and Fenner, abſente Gawdy, agreed, that 
this Attachment was good notwithſtanding ; But they all held, 
That the Attachment of this Debt befoze the day of payment 
cannot be : Although Jt were moved, That the Cuſtome in this 
point is good, and reaſonable, and ſo Jt hath been always allow- 
ed: And this is to be intended betwtrt Cong, and Merchants: 
And if it be not there allowable, there ſhall never be an Attach- 
ment. F092 if it cannot be befo2e the day ol payment, The Detend- 
ant beto2e that time may be out ot the City, 92 elſwhere, againſt 
whom there cannot be any Attachment. Therefoze, &c. And at- 
terward, at another time, another Erro2 was moved, That the 
Cuſtome is Alledged, T hat the Plaintiff ſhould ſwear his Debt, 
and John Jaques was Plaintiff, and the Reco2d is, That Tho. 
Jaques ſware the Debt, who was a Stranger, and not the]Ilaintiff. 
And That was held to be Incurable, and could not be amended, 
CUbereto2e the Judgement was Reverſed, 


PyPpPp Skelhorn 
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Skelhorn werſus Harriſon. 


Ction upon the Caſe, and Declares, How he bꝛought a Plaint of 
Debt in London againſt one Ridley ; And that the Cuſtome of 
London iS, That if any be Arreſted there upon ſuch a Plaint, That 
he ſhould remain in Pꝛiſon until he found two Mainpernors fo his 
appearance de die in diem quouſq; placitum determinetur. And that, if 
he were condemned, he ſhould render his body, 92 pay the Con- 
demnatton 3; ©2, otherwtſe,the Plaintiff might take his Executi⸗ 
on againſt the Mainpernors. And our, That the Defendant, 
and one Peter Houghton became Bayl fo2 this Action in London; 
And , that the Defendant with an intent to Defraud, and hinder 
the 1I1atntiff in the ſaid Sute, pꝛocured an Habeas Corpus out of 
the Erchequer to remove the Cauſe thither : And That he pꝛocu⸗ 
red, c hired one Price, and one pit, whom he knew to be inſufficient, 
fo2 20. s. given unto them, to be Bayl there; And, that he infozmey 
the Court, That they were ſuffictent: {Uhereupon Price, and Pic 
were receivid as Bayl in the Exchequer : And thereby the De- 
fendant, and Huntley were Diſcharged ofthe Bayl in London; And 
that afterwards the Plaintiff pꝛocured a Procedendo, and had 
Judgement in London, And, that the ſatd Ridley, upon a Capias ad ſa- 
tisfaciendum, WAS returned Non eſt Inventus, and that Ridley went be- 
yond Seas. So that by this Fraud he could not have Execution 
againft him, no2 againſt his Mainpernors, TUthereupon he bꝛaught 
this Action. The Dekendant pleaded Not Guilty, and was found 
Not Guilty, quoad the pꝛocurement of the Habeas Corpus. Et quoad Re- 
ſiduum, That he was Guilty. And Jt was moved by Tanfield, and 
Doderidg, That upon this Uerdict the Action} is not maintain⸗ 
able. F02 the hiring of the Bayl is not material, noꝛ is any pꝛeju⸗ 
dice to the Plaintiff. But the allowing thereof in Court, which 
is the Act of the Court. TUherefoze an Action lies not; as 21 Ed. 
4.22. 18. And here, The Inkozmation of the Defendant is no 
Cauſe to accept them. But the Court uſeth to examine them up- 
on Oath, which was the Cauſe of Allowance : And therefoze 
the Defendant is not puniſhable. And what is done Judici ally 
cannot be puniſhed; As 9 H. 6. 60. 12 H. 6. 3. 2R.3.10. And Tan- 
field moved, That of ſome things put in the Declaration no⸗ 
thing is found at all, And therefoze all is ill. But becauſe It ap* 
— upon the Dorſe of the TUrit, That the Jury had found 
im Guilty of all, beſides the Suing of the Hab. Corpus; Jt was 
held, That the Gecoꝛd was Mil certified, and That Jt ſhould be 
amended, and it was ſo Oꝛdered accoꝛdingly. Alcham,f02 the Plain⸗ 
tiff, Moved, That the Action well lay; Foz, although the Bayl 
was allowed by the Court, that pzoceeded upon miſ-infozmation 
of the Party, who is puniſhable fo2 that falſe Suggeſtion, Be- 
caule he had deceived the Court, Fo2 the Statute of Weſtm. 1. cap. 
29. Novides, That ceipts to Courts ſhall be puniſhed, by 
whomſoever they be, by Impziſonment, yet that doth not hinder, 
but that an Action upon the Caſe may well lie; Ag 11 H. 6. 8. and 
21 Ed. 4. 22. So where a 4 is caſt Quia profecturus, And he 
doth not go beyond Sea, Action of Diſceipt lies, as 20 H. 6. 10. 
and 44 Ed. 3. 27. Wherefore, &c. Gawdy, and Popham Held, That 
this Action well lay fo2 this Falſity, But, becauſe the Uerdict 
was not fully certified, They oꝛdered, That Jt ſhould be amend: 
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ed: And then they would diſpu the matter. Et ad journatur. And 
afterwards It was fully Certified, and Adjudged fo2 the Plain⸗ 

In. 
Riggs verſes Bullingham, 


42 M bereas he was Seiſed in Fee of the Advowſon of 
Beckingham, in the County of Lincoln, In Conſideration 
That he, at the Defendants requeſt, by his Deed, dediſſer & concel- 
fler to the Defendant the firſt, and next Avoydance of the ſaid 
Church, The Defendant 22 Auguſt 37 Eliz. Aſſumed to pay to the 
laintiff 100. Lac. Upon Non Aſſumptic pleaded, Jt was found fo2 
the Plaintiff, and Dammages ed to an 1001. And,after Uer- 
dict, Jt was moved in Arteſt of Jud t, That this Conſide- 
ration is paſt, and therefoze not ſufficient to ground an Aſſumpſit. 
02 there is not any time of the Grant Alledged : And Jt might 
ave been divers years befoze the Aſſumpſit made, And being a 
thing executed, and paſt, no Aſſumpfic afterwards can be good, and 
in pꝛoot thereof Dy. 272. Hunt, and Bates Caſe was Cited $ But all 
the Court reſolved to the contrary. Fo2, the Grant being made at 
his requeſt, It is a ſuffictent Conſideration, although Jt were di- 
vers years befoze, Elpectally being to the Defendant himſelf, 
The Lonſideration ſhall be taken to continue. But, if the Grant 
ad been to a Stranger, and not at the Defendants requeſt, Jt 
d peradventure been otherwiſe. Secondly, The Declaration 
is not good, becauſe there is not any time, 02 place Alledged, 
where the Srant was made. Sed non allocatur. Fo2 it is but an In⸗ 
ducement to the Action, and therefoze needs not to be ſo Pꝛeciſely 
Alledged, TUherefoze Jt was Avjudged fo2 the Plaintiff, Vide 
29 Eliz. Marſh, and Rainsfords Caſe, 


Marrow weyſus Turpin, 
Paſch, 41 Eliz. rot. 2485. 


D= agatnſt the Defendant, as Adminiſkrato? of George Turpin 
fo2 Rent Arrear upon a Leaſe to the Inteſtate, incurred af- 
ter his death, The Defendant pleads, hat vetvze the Rent in⸗ 
curred, fo2 which the Action is bzought, he Alsigned over the 
Eſtate,and Term to a Stranger, who Entered. And the Plaintitf, 
knowing of that Grant, had a ds accepted of the Rent 
from the Stranger, Þe being then poſſeſſed, xc. And demanded 
Judgement, &c. And Jt was thereupon Demmurred, The Sole 
Queſtion was,7Thether an Adminiſtrato? ſhall be 1 * fo? the 
Rent Arrear after the Grant? And Jt was clearly Reſolved, 
That he ould not. Foꝛ, ik he ſells the Term fo2 the payment of 
bts, It is not reaſon, That afterwards he ſhould be charged 
with the Rent alſo : Eſpectally in this Caſe, where the Leſſo2 
ad knowledge of the Grant, and accepted the Rent from the 
rantce. And the Caſe Adjudged in the Queens Bench Anno 29 
Eliz. between Walker, and Harris, was denied by Anderſon, — 

and Glanvile to be Lam. Foz the Leſſee himſelf is not charge 
with the Rent after the Granting over his Eſtate. And they held 
it to be unreaſonable; That the Grants? ſhould be always char 
ed foꝛ the Grantees inſufficiency. Theretsze It was Adjudgen 

fo2 the Defendant, 3 Co. 24- 

PYPP 2 Manhood 


(38) 


(39) 


re 
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Man ood verſus Crick, Trin. 41 Eliz. rot. 1209. 


(40) De upon an Obligation of 8. l. being a ſingle Obligation. 


(41) 


( 42) 


The Defendant pleaded in Barr, That, after the Obligatt- 

on made, Pe Entred into another Obligation of 14. l. unto the 

aintiff to2 the payment of 7: J. arWuch a place, any Day, as was 

et tg come, which the JPlaintiff accepted in diſcharge of the ſaid 

30nd of 8. 1. And Jt was thereupon Demurred. And without 

Argument Avjudged fo2 the Plaintiff, That the Plea was ili, 
and not any Barr. 


Lamb, Executor of Drablcs, verſus Brownwent. 
Trin. 41. Eliz, rot, 3252. 


Djs upon an Obligation, Conditioned, That; if the Defendant 
in Mich. Term then next enſuing, in the Yrerogative Court 
of the Arch-Biſhop of Canterbury at London, fhould gtve to the ſain 
Drable> his Executoꝛ, 02 Adminiſtratoꝛ, ſuch a Releaſe, and dif: 
charge, from, and againſt him, and his Child2en, fo2 Receipt of 
an 100. Parks, as by the Judge of the Court ſhould be thought 
meet, That then, &c. The Oetendant pleaded, That the ſame 
Term one Such was Judge there, and that the ſatd Judge did not 

Yeviſe, 02 appoint any Releaſe, 02 Diſcharge, &c. And Jt was 
FREreupon Demurred, and Adjudged to be no Plea: Foz that Jt 
is not Alledged, That he cauſed a Releaſe to be dꝛawn, and ten- 
dered to the Judge to be Allowed. Fo2 It is on his part in dif: 
charge of his Obligation, to dꝛaw ſuch a Leaſe, as the Jud 
ſhould Allow. TUherefoze Jt was Adjudged fo2 the Plaintiff. 
5 Co. 23 b. Mich. 43, & 44- C. B. Pl. 42. 


Brownlow werſus Lambert. 
Trin. 41. Eliz, ror, 1630, 


Ction fur Trover, and Converſion of a Cow apud Salop. The 
A Defendant pleaded, That the Queen was Seiſed in Fee of 
ſuch a Bannoz, and Demiſed it, and all Eſtrays therein, &c. 
to J. S fo: Life, and conveys it by mean Conveyances to himſelf, 
And, That this Cow came thither as an Eſtray. TUhereupon he 
Seifed her, and cauſed her. to be ppoclaimed in two Parke: 
Towns next adjoining. And the Plaintiff claimed pꝛoperty, and 
the Defendant Oemanding of him to pay fo2 her Feeding, That 
he refuſed, and thereupon he denied to deliver the Cow, And Tra. 
verſes, That he is Guiry of the Converſion apud Salop, And Jt was 
hereupon Demurred. Firſt, becauſe he ſhewed not the Letters 
Patents. Secondly, becauſe he Alledged not, That the Pꝛocla⸗ 
mations were made in the {Pariſh Church. Thirdly, becauſe he 
Traverſeth the vill. And Jt was adjudged fo2 the Plaintiff, 
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Eriſh verſas Rives. 


E ectione Firmæ, f02 Copy-hold Land ; Parcel of the Manno of 
Thiftleworth. Not Guilty being pleaded upon Evidence, Theſe 
Queſtions were debated. Firſt, TUhether there may be a Tenan- 
cy in Tail of Copy-hold Land, without a Special Cuſtome. And 
all the Juſtices agreed, That there could not, unleſs Jt had been 
ſo uled there from time,whereof, &c. And to that purpoſe Walmſley 


Cited, That in Haſting, and Greys Caſe, in the Dutchy-Chambet, it 


was Debated befoze all the Juſtices, and reſolved by them, That 
there ſhould not be an Eſtate-Tail of Copy hold Land, unleſs 
there be an Eſpecial Cuſtom within the Maͤnnoꝛ to (arrant it. 
Secondly, They all agreed, admitting Jt were an Eſtate-Tail, 
That a Surrender thereof is a diſcontinuance to put the Iſſue to 
his Actton : #02 he ought to take it ſubject to all the Jnconvent- 
encies, which an Eſtace-Tail at the Common Lawis ſubject un⸗ 
to. #02 that is the Cuſtomary Conveyance, and there is not any 
other means tv atſcontinue it, and Jt is as ſtrong as a Livery by 
Tenant in Tatl. And the Alienee is in by the Tenant in Tail, al⸗ 
though he come in by Grant of the Loꝛd. And there is no Queſtt- 
on, but tyat a Formedon may be b2ought, ſuppoſing the Entery by 

the Tenant in Tail, and not by the Lozd; and ſoa teme ſhall 

hav? à Cu in vita: where one is alſo in by the Loꝛd by his Admit- 
tance, his Eſtate ſhail not be avotded without a Recovery in the 
Loꝛds Court; Foꝛ the Loꝛd ought to have Conuſance of his Te- 
nant. And therekoꝛe an Eſtate given by Surrender in the Lows 
Court cannot be avoyded without a Recovery there, and not by 
Entry. Thirdly, admitting, That the Surrender ofa Feme Covert, 
being Sole examined, ſhould binde her by the Cuſtome, Thether 
ſuch a Surrender upon yer examination made befoze two Te- 
nants of the Manno2,fuch Surrenders befo2ze them being uſed to 
be made, be good. And all the Court agreed, That by Eſpecial Cu- 
ſtome to TUarrant it It map be good, otherwiſe not. Becauſe 
It is a Judicial Act moꝛe pꝛoper to be done in Court. And fo Jt 
was Adjudged, as Walmſley ſald, upon a Demurrer, in a Lancaſhire 
Caſe, where ſuch a Cuſtome was pleaded, and Adjudged good. 
Fourthly, Whether a Surrender made to the Steward, to the 
uſe of the Steward himſelf be good? And all the Juſtices held, 
That Jt was. Foꝛ the Entry is Quod ſurſum reddidit in manus Dorn? 
And the Steward is but the Lo2ds Servant, and the Surrender 
is to the Lo2d, and not unto him. And therefo2e Glanvile ſaid, JF 
one makes a Reconuſance to JS. to my uſe, It may be well acknow- 
[edged beſoꝛe my (elf, So if an Obligation be made to S. to my 
uſe, Jt may be deltvered unto me ta the uſe of J. „ And although 
It was here ofizred to pꝛove by TUitneſſes,That by theCuſtom of 


the Banno2, a Surrender could not be made to the Steward 


himſelt᷑ ta his own uſe; The Court rejected It; Foz it is againf 


Law, Fifthly, — — a che ory makes a Leaſe fo2 years ac-- 


coꝛding tg the Cu 


| amo}, Whether ſuch a Leſſee 
upon Ouſter may maintain an Ejectione 


irmæ at the Common Law? 


Glanvile ſaid, That It had been ſo Reſolved in this Court, That 
MEjeRione Firmæ lies, making mention in the Declaration of the 
Cuſtome to Demiſe, &c. But Walmſley ſeemed to doubt thereof, 


Mille 


(43 Y 
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Milles verſus Wood. Trin. 41. Eliz. rot. 3002, 


AW Querela. The Caſe was; That Edward Milles, and Tho- 
mas were Obliged in a Statute of 700-1. to W. The Defea- 
ſance was, That if Bdw. M. and his TUite, befoze the firſt of May 
next following, ſhould make. ſuch good affurance of an Þouſe to 
W. with ſuch Covenants, which he ſhould accept, and ſignifie 
under his hand to be reaſonable; oꝛ ſhould pay unto him upon the 
firſt of Augeſt enſuing 350. J. That then the Statute ſhould 

void. And he Surmiſeth, That he, and his eme were always 
ready to have made the Aſſurance; And, That W. the Conuſee, 
had not ſignifled what Aſſurance he would accept, no2 required 
any: And yet had Sued Execution, &c. And Jt was thereupon 
Demurred; And, after Argument, Adjudged fo2 the Defendant. 
Foꝛ he is not bound to D2viſle any Aſſurance, oꝛ Eſtate, but it is 
at his Election to Accept an Eſtate tendered, oꝛ the Mony. And 
there cannot be an Acceptance, but where there is a Tender on 
the other party; And therefozethe Conuſo2 ought to have Devt- 
ſed the Eſtate, and to have pꝛocured the Conuſee to accept there- 
of: Otherwile he ought to pay the monp. TUbherefoze Jt was 
Avjudged accoꝛdingly. 


Pledgard verſus Lake, 


T Enant fo2 Lite, Aemainder in Tail. pe in Remainder Letts foz 
years, to begin after the Death of the Tenant foz Life; The 
Tenant fo2 Life afterwards ſuffers a 1 Coucher 
ofhim in ainder in Tail, and dies: TUhether this Leaſe 
were Deſtroyed, and gone: was the Queſtion. And all the Juſtt- 
ces held, That It was not: But that the Leſſee might well fal- 
ſifie this Recovery by the Common Law, and alſo by the Sta- 
tutes, But it the Tenant in Tail, who had the Inheritance, had 
ſuffereda Common Recovery, 1 — ſhould have deſtroyed all 
oe Remat''ders, and Reverſions thereupon depending, and all. 
the Eſtates derived out of ſuch a Remainder. But Tenant 
fo2 Life hath not any ſuch power: And the Recovery is had & 
atnſf Tenant fo2 Life with the Uouchex of the Tenant in Tail. 
nd It would be very inconventent, Jt, by ſuch Recoveries of 
— » Leaſes fo2 years ſhould be deſtroyed. M here⸗ 
„&. 


Price verſus Simpſon. Hill. 41. Eliz, rot. 1097. 


Tatgb, Upon a Special Uerdict, The Caſe was; hade. ker 
ſee foꝛ years by ſeveral Leaſes ofdivers Lands, ſome of them 
in the Dtoceſs of York, ſome in another Peculiar within the ſame 
Dioce(s, Deviſed all thoſe Leaſes to his Son, and made his 
Daughter within age his Executrir; The Mother takes Admini⸗ 

n, durante minore ætate Of the Erecutrir(in F. the peculiar, where 
the Ceſtatoꝛ died )ad commodum, & proficuum Executricis, The Admint 
ſtratrir Granted this Term, durar te min. ætate of the Executrir, to 
the Plaintiff; Whether this Grant was good, 92 — 1921 
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Principal Queſtion, And the Court Reſolved, That Jt was not 
good. F092 ſuch an Adminiſtration hath but a Special PDꝛoperty 
ad proficuum Executoris, but not a al p20perty, as another Exe⸗ 
cuto2, 02 Admiuiſtrato2 hath, And therefoze his Sale of Goods, 
unleſs they be bona pericura, 02 It be f02 neceſſity fo2 the payment of 
Debts, which he is chargeable to pay, Jt ſhall not binde. But he 
may Sue, and be Sued, and yet his Autho2ity is but a limited 
Authoꝛity; and theretoze like as if Letters ad colligendum bona de- 
functi were Granted to one: There he may Sell bona peritura, as 
fruit, 02 the like. Secondly, Jt was moved, TUhether the Aſſent 
of an Adminiſtratoꝛ, durante minore ætate, tu the Deviſe of a Term, 
02 the Aſſent of the — — his Minoꝛzity to ſuch 
a Deviſe be good. Anderſon ſatd, That an Erecuto? at the age of 
cighteen years may Aſſent. But whether the Aſſent by fuch an 
Adminiſtration be good, oz not, they doubted. Thirdly, Jt 
was moved, 7Uhether Adminiſtration ſhould in this Caſe be 
Granted at two places, viz. The one within the peculiar, The o⸗ 
ther by the Arch-Biſhop of York, D2dinary of the Dioceſs. Oꝛ, 
Whether he ſhould have the ]Nerogative in both, as he had where 
bona notabiliaWere in divers Dioceſſes. And Jt was Reſolved, That 
there ſhould be two Letters of Adminiſtratton Granted : Foz 
the Arch Biſhop ſhall not have any Pꝛerogative here: Becauſe 
IT was firft derived out or his Jurisdiction. Theres 
Ne, c. 5 CO. 29. 


The Queen againſt Page, and the Biſhop of London. 


Uare Impedit. And made her Title by Lapſe, by the Statute 

21 H. 8. Foꝛ that the Incumbent had taken a ſecond Bene- 
fice. The Dekendant pleads, That he 1s, and was Chaplain ta 
the Loꝛd Morley, and pleads a Diſpenſation from the Arch-Biſhop 
of Canterbury, acco2ding to the Statute, and the Confirmation, 
xc. And upon Oyer demanded thereof, and entered in bac verba, Jt 
was Demurred in Law, becauſe That in the Letters of Diſpen⸗ 
ſation the w92ds were, mentioning the two Benefices to be of 
{mall value, Unimes, armeximus, & incorporamus the ſecond LBene- 
fice to the firſt, without the woꝛds of Diſpenſamus fo the taking 
thereof. And TUhether theſe wozds ſhall enure to a Diſpenſati- 
on? was the Queſtion. And, after Argument by the Serjc- 
ants, It was Argued by Docto2s Steward, Day, and Farrington, 
That It cannot Enure to be a Diſpenſation. Foz the J2ur- 
poſe of him, who made ft, was to make an Union; And, or 
this ſhould Enure as an Union: And Jt cannot be an 


_ 


ni⸗ 
on, Foz That ought to be always by the O2dinary of the 
Dioce(s, and the Patron. And when It fails in the 12mnct- 
pal Intent, It is vold in all. And the putpoſe to e It 
an Cinton appears: F02 that the words are lncorporamus, Ce. 
which is not uſed in a Diſpenſatiſon: And, That he ſhould 
old It tine licentia Dioceſana. And that, aftet the Incumbents 
death, Jt ſhould Revert to his pꝛoper nature: (Uhich are not 
the wozds of a Diſpenſation, And although he hath power to 
make a Diſpenſation ; That will not Enure therets: Foz Volun- 
rate, & poteſtate, repugnantibus all is vold; And an Anton, and Di- 
ſpenfation are of divers natures : Foz an Union makes of ris 


(47) 
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Churches One: But a Diſpenſation leaves them as befoze, 
And ſuch Diſpenſation of PPluralities are called in the Civil 
Law Gratiæ & ſtricti Juris, Quia odioſæ ſunt. And therefoꝛe, where a 
Diſpenſation was to retain a ſecond Benefice de donatione, di- 
ſpolitione, ſeu præſentatione cujuſcunque, And a Coliedge had an Ad- 
vowlon; which became void, and they uſed by Election to make a 
Nomination rhereto, and they choſe him, who had this Diſpen- 
ſation : who being pꝛeſented was Inſtituted, and Jnducted; 
This Dilpenſation was not ſufficient to Retain, becauſe he 
had not the wozd Election therein. But on che other fide, Jt 


was Argued by Doctozs, Crompton, and Fountan, That this 1s 


a good Diſpenſation, Foz there is difference berween a per- 
petual Anion, and a Tempozary pro vita Ipcunibentis. F02, in 
the Firſt, Jt cannot be without the Patron, and Oꝛdinary; 
becauſe thereby a loſs accrucs unto. them. But in the Se- 
cond, Jt may be without them by the Metropolitan: Foz 
there they be not at any loſs; Foz the one had his Pꝛelenta⸗ 
tion, The other his Admilſston betoze that Union, And after 
his death, Jt ſhalt Revert to the firſt Cſtate. And ſuch an 
Anion in their Law is called Palliaca Diſpenſatio. And, That 
ſuch an Anion may be, appears by the expzeſs wo2ds of the 
Statute of 21 H. 8. That one ſhall not retain a ſecond Be⸗ 
nefice, Any Licence, Union, or Diſpenſation to the contrary, &. And 
there It is not intended a perpetual Anton. Foz by ſuch an 
Union two Churches are but one; and in ſuch a Cale he may 
take a ſecond Benefice with a Oiſpenſation, &c. And after- 
wards, All the Juſtices, beſides Anderſon, Reſolved, That Jt 
was a ſuffictent Oiſpenſation. Foz Jt is not of neceſſity, to 
have the wozd Diſpenſation. But the matter is, Cuhether 
it be in effcct a Dilpenſation : And if the Circumſtances p2ove 
it, it is ſuffictent, And although Anion is p2operly where 
there is an annerion of one Benefice to another perpetual- / 
ly: yet it is alſo when there is an Unity of them in one per- 
ſon, which is Tempozary , and that is here, although not 
8 Arman as the other. TUherefoze It was Adjudged fo? the 


S * 


Marſhal ve ſas Dean, 


A Ction upon the Caſe fo2 theſe woꝛds, That the Plaintiff was a 
Forſworn Knave. The Platntiff Demanding of him where 
he was Fozeſwozn; He anſwered, In Iſton Court ( innuendo A 
Court-Leet there holden) And Jt was moved, That an Action 
ties not fo2 theſe wozds. Foz the calling one Forſworn Knave, 
unleſs he ſaith in Court, is not Actionable, which was agreed per 
Curiam. Then the Court here cannot know that 1iton Court was 
any Court of Reco2d, and the innuendo cannot help that which 
was Imperfect, And therefoze Williams ſatd, Jt was Adjudged, 

hat to2 ſaying —— _ Foreſworn in 1 an 
8 lay not. But Note, This Cale was ſhewen to th 
Court in writing 28 Elz. between Hero, and Hix, and the Opi⸗ 


nion of the Court there was, That the Action lay, nd — 
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DOcfend ant gave to the Plaintiff 3.1. and he releaſed his ſute, and 
no Judgement was given. And all the Court here held, That 
the Action well lay; Foz this Action is given by reaſon ok the 
diſcredit of ſuch woꝛds amongſt the neighbozs, and when he ſaid, 
That he was forſworn in ſuch a Court, it cannot be intended, but that it was 4 
Court of Juſtice. Aid a ꝛeſident was ſhewn Paſch. 37 Eliz. rot. 370. 
in the Queens Bench, between Wildam and Com that fo2 theſe 
(1020S, Thou art a falſe forſworn man, and wert forſworn in ſuch a Court, 


Adjudged, That the Action lay. 
Thompſon ve» ſus Butler. 


Na Urit of Annuity „The Caſe was. That one granted an 

Annuity, to be paid at the houſe of the O2anto?, upon Requeſt, 
at the four uſual Feaſts. The Gzantee bꝛings a TUrit of Annut- 
ty fo2 Rent due at luch a Feaſt. The Octendant pleaded Non Re- 
* at the Feaſt And it was thereupon Demurred. The ſole 
Queſtion was, Cihether the Annuity be loft fo2 that time, becauſe 
there was nat any Requeſt made: And all the Court held, That 
It was not: Foꝛ, by the granting of the Annuity, it is a Duty, 
and the Limitation to be paid at four Terms of the year, is a Lt- 
mitation of the Paiment, and if it were nota Duty, the Requeſt 
is not material, As in the Caſe between Lancaſter,and Capps, where 
a ſingle Bond was made ſolvendum upon Requeft , the Oetendant 
pleaded Non Requititus , and Adjudged to be no JIlea; Foz it was a 


Duty without Requeſt, So here, 
Crawleys Cale, 


Eplevin. The Caſe was, ARent was granted to two during 

the like of J. S. to his uſe: Whether, if the two dy, living J. 8. 
the Rent were gone, oꝛ no? was the Queſtton ; Foz it was agre⸗ 
ed, That there cannot be an Occupancy of a Rent, Dy. 186. And It 
was held, that it was not gone, eſpectally in this Caſe , the 
Rent being granted to the uſe of 1.5. veſted in him by the Statute 
27 H. 8. ſo ãs he had an abſolute Eſtate, during his life : And the 
lives ot the Sꝛantees is not material, the Eſtate being transfer- 
red from them, other wiſe it had been of a Gꝛant to an uſe befo2e 


the Statute. 
Coward verſus Marſh ]. 


Reſpaſs. Apon a ſpectal Uerdict, The Caſe was. One by 

his Utll Deviſcd his Lands to J. his yongeſt Son, and his 
I)rirs , and afterwards remarrted, and by anather Tul in wri⸗ 
ting deviſed the Land to his keme fo? life, paying annually to ] his 
yongeſt Son, and his Heirs ſuch a Rent: TUhether this ſecond 
(Uill was a Revocation of the fozmer? was the Queſtton, And 
Anderſon, and Glanvile held it to be no Revocation , but that both 
may ſtand , although they be by ſeveral waitings , unleſs it be 
manifeſtly contrary to the firſt ill, oꝛ that be an expꝛeſs Revo- 
cation therein, But they ought to ſtand together, if they may, 
as made by, and in one, and the fame _— And here his 
Intention appears , That he had not any purpoſe to alter it as to 


his Son, but onely to pꝛovide fo2 his Feme , whom he afterwards 
3575 91814103 
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eſpouſed; And, by the appointing of the Rent to his Son, Tt 
appears, that his Intent was, That the Reverſion ſhould be to 
his Son. The Matter was afterwards ended by Arbitrament. 


Greenfield verſus Walter Dennis, and his Wife. 


Aft by Rich. Greenfield againſt Walter Dennis, and his TUife, 
late TUife of G. Greenfield. The TUrit was general, 
That the ſaid ite held the Lands ex Dimiſſione G. G. and the 
Count was ſpectal, Chat G. G. infeoffed divers, to the Intent a 
Recovery ſhould be ſuffered againſt them , wherein they ſhould 
vouch G. G. who ſhould vouch the common vouchee, which ſhould 
be to the uſe of G G. fo2 life, and after to the uſe of Alice his 
Feme , (the now Defendant) and after to the uſe of G. G. in Tail, 
Rematnder to his right Heirs , which was executed acco2dingly, 
After Nal waſt pleaded, and found fo2 the Plaintiff, This Matter 
was alledged in Arreſt of Judgement , That this TUrit Did not 
warrant the Count: Foꝛ the Tlrit ought to be ſpecially , and to 
have recited all the Matter, 02 it ought to have — * the De- 
mile of the Feoffees; Fo2, as this Caſe is, The Land, and the 
Aſe are inthe Feoffees, until the Recovery , which is as a Limi- 
tation of the uſe by them, and not by the vouchee ; Jt being allo 
his own Feoffment, (wherein his eme cannot take by an immedi⸗ 
ate Convepance from her Baron) Jt ought always to ſuppoſe the 
Gikt, and Demiſe to be from the Feoftees. Vid. = 93. Andal- 
though it was moved, That this , being after Aerdict , is hol- 
pen by the Statute of 18 Eliz. which helps, where there is not any 
CUrit ; And this is as if there were not any TUrit. Bet all the 
Court held, That this was not aided , but where there is not 
any TUrit at all, but where there is a good TUrtt , as here, but 
it warrants not the Declaration; O; if it be an ill TUrit , they 
be not holpen by the Statute. 


Buſhwood ver ſus Pond. Mich. 40, & 41 Eliz. rot. 1043. 


Tax of his Beaſts taking 22 Nov. 39 Eliz. The Defendant 
& Juſtiſies foꝛ Dammage Feſant in his Free-hold, The Plain⸗ 
tiff replies, That long time befoze the Treſpals , the Parſon of 
D. was ſeiſed of ſuch Land in Fee, and of Common fo? one hun- 
D2eD ſheep thereto appertaining, & 4 Nov. 39 Eliz. Lett that Land, 
and Common to the Plaintiff fo2 years, and therefo2e put in his 
Beaſts , &. The Defendant Traverſeth the Fans gen t0 
the Common alledged, and found fo2 the Plaintiff, And Jt was 
moved in Arreſt of Judgement, That this Replication was not 
good; F02 the Plaintiff entitles himſelf by a Leaſe 4 Nov. 39 Eliz- 
which was long Time after the Treſpaſs ſuppoſed in the De- 
claration : (Queen Elizabeth beginning her Reign upon 17 Novemb.) 
and ſo a Departure from it, and no Title: And the whole Court 
held it to be ill, fo2 which the Plaintiff might have Demurred; 
But in regard, he had pafſed that Advantage, and had taken a 
ſue , which is found fo2 the Defendant, Jt is now helped by the 
Statute of Jcofails, Foz it is but a Mispleading, and therefoze 
Adjudged £22 the Plaintiff, Note, The Jury found here, That the Pars 
ſon had Common for one hundred Sheep, and fix Cows ; And yet It was 


held per Curiam, That the Plaintiff had not failed in his Preſcription —_ 
ut 


—————— —ä—be — — — — — 
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But it was laid by Walmſley, If the Jury had found, That he had Common for 
one hundred and twenty Sheep, and ſo more of the ſame kind, then he had 


alledged, be had failed. 


Watſon ver ſus Smith. 


Ction ſur Trover, and Converſion of an Obligation. Walmſley, 

Glarvil, and Kingſmil held, That it lies nat; F092 if he findes 
the Obligation, and cancels ic, Treſpaſs, Vi, & Arnus, lies; F02 
he deſtroles the thing found , And if he receive the mony, and de⸗ 
liver the Obligation to the Obliger, Accompt lieg, and not this 
Action. Vid. Regelt. 100. 


Cardinal ves Hesket. Paſch. 41 El:z, rot. 251. 


Ebt Cpon an Obligation Conditioned , Tf Robert Hesket 

(who was bound App2entice to the ]Ilaintiff) ſhould embe⸗ 
ſel any of his Maͤſters G90ds , and if within twenty dates after 
Notice ther?or given to the Ocfendant , and one ſhomas Hesker, 
and pꝛoat thercot made unto them, the Oelendant ſhould pay to 
the laintiff ſuch ſumms of Money , as the Goods embeſelled 
were wozth, Thatthen , &c. The Defendant proteſtando, That 
there were not any of the Plaintiffs Goods embeſelled, pro pla- 
cito dicit, There was not any Notice given to the Defendant , 
and Robect Hesket, The 4 replies, Chat ſuch a day Ro- 
bert Hesket became bound his Apprentice, and that he cepic extra 
poſſeſſionem ot the I laintiff ſuch Gods, and ſold them to Perſons 
unknown ; And = he gave notice thereof unto them, ſhewing 
that Paper unto them under the Appꝛentices own hand, where: 
in he confeſſeth it, And thereupon the Defendant Demurred, 
Firſt , Becauſe he doth not ſhew, in what place he became an 
Appꝛentice, which is material, and it was held to be a good Ex⸗ 
teptian per totam Curiam. Secondly , Becauſe he ſhews not, 
That he was ſuch a perſon , who might be an Appꝛentice by the 
Statute of 5 Elz. And this was alſo held to be a material Excepti⸗ 
on, and although the Statute is not pleaded , pet he ſhall take 
advantage thereof; Becaule it is a general Stetute. T hirdly, 
That this Notice,and J?2oof were not ſufficient ; Fo2 Jt ought 
to have been given to them both t2Nctizer, e being wen to one at 
one Time, c to the other at another Time, It is not ſufficient; 
Ind this I ꝛoot alſo is not ſutficient in it ſelf, being onely upon 
the Appꝛentices own confeſsion, who 1s not F:de dignus, TUhere- 
ſdꝛe, fo2 theſe , and other Exceptions, It was Adjudged fo2 the 
Defendant, Vid. 7 R. 2. Barr. 241. 33 Afl. 14. 10 H. 4. how Door 


The Queen verſas Drury. 


LI" Demurrer, The Cale was, The Cornteſs of Kent had te⸗ 
tained two Chaplains, and afterwards took a third Chaplain, 
and the third obtained a Licence, and Diſpenſation to retain a ſe⸗ 
cond Beneſice, and took it accoꝛdingly; And, whether he were 
ſuch a Chaplain, dg might obtain a plurality by the Statute of 21 U. 
8. cap, 13, becauſe the other two Chaplains were not advanced? was 
the Queſtion. And Walmlley 2 „That he was, becauſe the 

53332 Statue 
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Statute reſtrains not the number of Chaplains, which a Counteſs 
may have, but the numbez,who are to have Qualifications, So 
he, who firſt obtains the Qualification to a Benefice, ſhall retain 
it; And the Arch-Biſhop , when he makes a Diſpenſation, era: 
mines not, who is firſt retained, but who is moſt woꝛthy, and 
he w [diſpenſe but with two: So they, who firſt obtain a Bene: 
fice by Diſpenſation , ſhall retain it, and the retaining of his 
Lo:d, 02 Counteſs, confers nothing upon him, but enables him 
anels to the obtaining ofa Diſpenſation; And ſo ts 14 Eliz.Dy. 312, 
And Hearn, Serj: ant, fafd , That it was ſa reſolved in the Queens 
Bench, lu the Cale of the Lady Bridges, tn an Jnfozmation, There: 
foze, &. And to that Opinton Anderſon , and Kingſmil firit encli⸗ 
ned. But Glanvile contra : BLeauſe the Statute of 21 H. 8. ſhews 
what Jc. +99 ſhall be enabled to take Benefices by Diſpenſation, 
viz., the X25 Child2en, 02 thoſe of his Counſel , o2 the childzen 
of Mabie men, &c. which is by reaſon of the Dignity of their per: 
ſanz; So or Doctors, 02 Barchellors of Divinity , &c. which is by 
reaſon ot their Oignities; And then follows „That Counteſſes 
cc. ſhall have two Chaplains, who may obtain Ollpenſations, &c. 
MAhich is as much as to ſay , That they are perſons dignified to 
have this Pꝛipiledge, being Chaplains to ſuch Noble Perſons. 
CUhereby It is neceſſartly to be intended , That none. but they 
two, are to have that Dignity , and when ſhe hath advanced two, 
who have that 4ziviledge to take a ſecond Benefice when they 
will by Dilpenſatton, that Pꝛiviledge cannot be taken from them, 
as long as they remain her Chaplains, And the retaining of a third 
is more then the Statute allows, and therefoze he ali not have 
the Benefit of that Statute, And a Pꝛeſident of one Skitflings 
Paſch. 34 Elz. rot. 728. Which was Adjudged in the Point: Andan- 
other 34 Eliz. rot. 805. where Iſſue was taken by Rule of Court, 
That he was the firſt Chaplain retained; And Paſch. 35 Eliz. rot. 1508, 
herwren Archer, and Conqueſt , where the ſame Iſſue was taken. 
Mhereupon Auaderſon, and Kingſmil changed their Opinion, and 
agreed with Zlawil, That this third Chaplain was not to have 
Benefit ot this Statute, to obtain a Dilſpenſation, CUnercto!e 
Tt vas Adjudged fo2 the Queen. 4 Co. 89 b.Vide poſtea, Trin. 43 
Pl. 15. 


Sheringron verſus Ward, Trin. 41 Eliz. rot, 454, 


Crion Upon the Caſe, in Nature of a Conſpiracy , fo? 

- Þ23CUring him to be Endicted fo2 Perjury, pro eo quod in an 
Action 9; Debt in Lor don betwirt one Johns, and the Defendant, 
and recites the Action, and Iſſue (but the Action in London was 
an Action upon the Caſe ) The ſaid]aintiff was pꝛoduced, as a 
(Aitneſs and (ware falſly , and ſhews his Dath „but he ſhew- 
ed not, That Jt was coram Judice, no that Jt was coram Jurator. cc. 
The De ten dant pleaded , That he was an illiterate Man, and 
delivered all the Pleadings in London to the Clerk to dꝛam the 
Endictmen2, who dꝛew it, and therein miſtook the Pleint in Lon- 
don , alledging it to be an Action of Debt , whereas It was an 
Action upon the Caſe , and delivered it to the Defendant , and 
readit unto him, as truly dzawn , and he, belfeving the lame, 
dellvered it to the Hꝛand Jury, and took his Oath , Quod Billa 
fuit vera: And, becaule it was falſe by reaſon of this * 


ELIZABETH, in Commun Banco. 


The Plaintiff was found Not guilcy; And thereupon the Plaintiff 
Demurred: Aud the Barr was held to be ul. But, notwithſtand⸗ 
ing, It was Adjudged againſt the Plaintiff , Thar the Decla- 
ration was not good; Becauſe he doth not ſhew , That the Dath 
was taken befoze ſome Judg. And, then the Enoictment was 
vitious , and an Action lay not: Foz this Actionis not matn- 
tainable , But where a Conſpiracy lies upon a Conſpiracy be- 
tween two, Secondly , They held , That this Action lies not 
againſt any „ who pzeters an Endiament, and ſwears Jt to be 
true ; Fo} It is fo2 the Queen, and the Commonweal : And, if 
it ſhould be allowed, no Endictment would be p2eferred : So 
one ſhall not be puniſhed fo2 p2eferring any Bill into the Starr- 
chamber, by an Action upon the Caſe , although the matter be 
falſe , and contains great Slander, As it was ruled in the Earl 
of Lincolns Caſe, The Endictment alſo was not ſufficient by 
reaſon of this Mis-paiſion of the Action; Sao as the Defen- 
dant might have pleaded Nul tiel Record, And he needed not to 
have ſaty Not guilty , So he never was legitimo modo acquieta tus 
ay, | > ppofed, CUheretoze it was Adjudged of fo2 the 
e nt. 


Parker verſus Combleford, Trin. 41 Eliz, rot, 1849. 


r fo2 the taking of an Poꝛſe. The Defendant juſtifies, 
as Loꝛd of the Manno2 of D. by reaſon of a Cuſtom there, 
That the L92ds of the ſald Wanno? have uſed from time, where⸗ 
of, &c. to have after the death of every one dying within his 
Maͤnnoz the beſt Beaſt of ſuch a perſon ſo dying, in name of an 
Heriot , which is found within the my and to ſeiſe, and re- 
tain them , as his 110 55 0ods ; And alſedgeth, That the Te. 
ſtato2 of the Platutiff dyed , within his anno? , poſſeſſed of 
that Hoꝛſe, and therefo2e he ſeiſed them, And It was hereupon 
Orcmurred , and, after Argument at the Barr, Reſolved by An- 
derſon, Glanvil, and Kingſmil fog the Plaintiff , That this Cuſtom 
was not good to binde a ſtranger; Foꝛ Conſuetudo eſt ex certa cauſa 
rationabi'i , cc. And, if it be not grounded upon ſuch a reaſonable 
Cauſe , It is ved: And here to have the beſt Beaſt of any one, 
who dies within his Wann92,cannot have a lawful, oꝛ reaſonable be- 
ginning betwirt the Loꝛd anda Stranger: But betwirt the Loꝛd, 
and his Tenants, it is good; Foꝛ it may be intended to begin 
with their Tenures , by their Agreement, and by reaſon there- 
of, they had their Lands upon reaſonable Fines : But between 
Loꝛd, and Stranger, Jt cannot be, 02 be intended, upon what 
Cauſe, 92 when, it ſhould begin: But Jt is meerly by Extoꝛti⸗ 
on, and therefo2e like to the Caſe 11 H. 7. 14. and 21 H. 7-40. where 
the Loꝛd pꝛeſcribes to have; |. of every Stranger, who bzeaks 
his Pound, and rules to be void, but to binde his Terants one- 
ly: And ſo is the reaſon ofthe Caſe in Doctor and Student, where 
a Loꝛd pꝛeſcribes to have any Purſe loſt within his Mannoꝛ, 1 
is void; But the Caſe in 5 H 7. Pꝛeſtcription to have the Bea 

of any Eſtranger, which are lying upon his Land all the dap, to 
fold upon his Land in the night, is good; becauſe the Eſtränger 
hath a Quid pro quo. So the Caſe of 2 K. 3. 15. Cuſtom for Swans, 
That the Owner of the Land ſhould have a Ground-bird,is good, 
fo2 the eaſe,which they have to make their Neſts there. Do here, 
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It 1s not grounded upon any reaſonable Caule , no; hath the 


Stranger ane Recompenſe. TUhereto2e, &c. But Walmlley e con- 
tra; F0 , It being acuſtom , and uſed from time,whercof , &c, 
It ought to de micintained, ik by any wit, oz cauſe to be imagined, 
it may be intended to have any lawful Beginning; Foz It is a 
Cuſtom , v hich hath been allowed, and uſed in many places; 
And Jt may be upon this Reaſon , Foz that he had his Reſidency 
within the anno? , at the time of his death, and had the help, 
and comkoꝛt of the Loꝛds Tenants in his ſickneſs , and after his 
death had their Attendance to his Funeral, and therefoze to2 the 
time, which the Lo2d loſt in the \-rvice of his Tenants , as alio 
{02 that he had a place to reſthis Bones; Theretoꝛe It is reaſon: 
able , and like to the Taſe of Swans, anda Yo2tuarp allowed 
by Cuſtom : Foꝛ they be not due of Common Right, and he hath 
a Quid pro quo bY his Reſidency within the anno? at the time of 
his Death. TUherefoze, &c. Glanvil, Ik this be a general cuſtom, 
which goes to the whole County, It might be ſo intended, and 
peradventure would be matutainable ; but not as a p2ivate 
Cuitom within the Mannoz. Ilherekoze, notwithſtanding, by 
the aſſent of Walmlley , Jt was Adjudged to2 the Dlaintiff. And 
in Tri. 4.2 Eliz. rot. 446. in the Queens Bench Exxoꝛ was lzoughtof 
this Judgement, and the Erroz alsigned in Point of Law, And 
the Judgement was affirmed, 


Emery verſus Emtty. 


* — Upon an Obligation conditioned fo2 the perſoꝛmance of 
an dard to bs made, &c. The Defendant pleaded , Quod 
nul:»m fecit Arbitrium. The Plaintiff ſheweth an Award, That 
the Oetendant ſhould releaſe all Actions, &c. ut calis adviſaret, Cc. 
And Adjudged to be a void Axbitrament to refer it to the Act of an⸗ 
other, and that the Ocfendant rs not bound to perkoꝛm it. 


Brook verſus Wheeler, 
Hill, 41 Eliz. rot. 2041, Trin. 41 Ez, rot, 1764. 


Ebt pon an Obligation. The Defendant pleaded a Releaſe 
D of ail Acttons , and Demands in Barr. The Plaintiff De- 
mands Oyer thereof, andan Exception of one Bond was there- 
in contained. And the Þlaintiff replies „That that was the 
Bond in Sute, and that the Suminexcepted, and the JIerſon 
mentioned to be excepted , were all one. And thereupon the De- 
fendant Demurred : Foz Actions, and Sutes being releaſed , 
although he excepts the Obligations, yet it ſerves to no 1; urpoſe. 
But the Court reſolbed, That, the Obligation it (elf being 
ercepted 4 all Sutes, and Actions concerning it, are alſo er⸗ 
* And that, the Defendant having pleaded a Relcaſe gene⸗ 
rally, without any Exception, and upon Oyer demanded, a Deed 


is ſhewn with an Exception. The 1laintiff mi 
Non eſt factum generally, vid. 39 Hs. 15 tt might have pleaved 


Norwood 


— 


ELIZABETH E, in Communt Banco. 
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Norwood verſus Grype. Trin. 41 Eliz. rot. 1209. 


De upon a ſingle Obligation fo2 the Payment of 8.1. The 
De kendant pleaded , That, after this Obligation, pe, and 
one J. S. made an Obligation unto the — of 14.1. fo2 the 
Payment of 7.1. at a Day td come, in Diſcharge of the ſaid Bond 
of 8: |. which the Plaintiff accepted in Diſcharge thereof, 
CUhereupon the Defendant Demurred : And, without Argument, 
Jt was Adjudged fo2 the Plaintiff; Foz one Deed cannot deter- 
mine a Duty upon anocher Deed. 


Whyte verſus Geriſh, Paſch. 41 Eliz; rot, 1557, 


Reon Upon Demurrer , The Caſe was. That Whyte, 
and Geriſh levied a Fine of the Place, where, &c. ſur Conu- 
fance de Droit come ceo, &. And the Conuſee rendred Tenementa pra- 
dita to W in Tail, reſerving a Rent, and by the ſame Fine con- 
ceſſit, Quod Tenementa prædicta integre remanebunt tu G. in Fee , Tf W: 
died without Iſſue od .. Body. And, Whether the Reverſion, 
and Rent hereby paſted , being all by one Fine without naming 
them? was the Queſtion, And it was Reſolved, That the Re- 
verſion,and Rent paſſed, being by Fine, and that it ſhould enure, 
as ſeveral Fines, But ik one makes a Giftin Tail rendzing 
Rent, Remainder over in Fee: This, being by Deed , is a good 
Reſervation of the Rent to the Donoꝛ, and the Remainder one- 
ly ſhall go to the ſtranger, But Jt was ſald to be otherwiſe in a 
— „and that ſo is the Courſe of Fines; TUherefoze Jt was 

judged f92 the Avowant, Vide poſtea, Mich. 42, & 43. C. B. Pl. 36. 


Lane verſus Golman, Tr. 41 Eliz, rot. 1517. 


Dir upon an Obligation Conditioned; That if C. payed to L. 
at (uch a place, within a moneth after Demand, 20. 1. when, 
and at ſuch a time as the ſaid L. had a Son, that ſhall , oz can 
ſpeak the Lords Prayer in Engliſb, That then, &c. The Defendant 
pleaded , That the ſaid L the Plaintiff had not, after the Obli⸗ 
nation made, any Son, qui loquutus fuit, aut loqui potuit the 
LordsPrayer, tc. The Plaintiff replies, That ſuch a day he had 
one H. filium ſuum, qui notuit loqui the Lords Prayer in Engliſh , cc. and 
alledgeth a Demand of the 20. 1. cc. The Defendant Demurrs, 
Becauſe this Allegation „ Quod babuir filium , qui loqui potuit, EC, 
is not ſufficient fo2 an Iſſue to be taken, and tryed upon it; Fox 
that it is but a Power, and not reduced to an Act, and is not tri⸗ 
able, in regard the Power is ſecret , and cannot be known, if 
it never were reduced to act. But the whole Court held it to be a 
good Replication , and a good flue, and well Triable; Fo2 the 
Condition being in the D — » he may alledge the one 0 
the other at his Election; And his power of ſpeaking , Kc. thal 

be p20ved upon the evidence by thoſe, who had heard him recite it: 
But the moſt apt, and p2oper Jſſue had been, That he had a Son, 
Qui loquutus fuit, and {0 Have tryeD a thing actually done. And a 
Caſe was cited, That in a Quare impedic, A Biſhop pleadeda Re- 
fuſal : Fo? that the Pꝛeſentee to a Church in Wales (where all the 
Pariſhioners were Welſh-men) could not ſpeak any Welſh , and Tf 
thy 
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ſue was taken, That the ꝛeſentee ſhould ſpeak Welſh ; And up 
on Demurrer, It was Adjudged to be a good Iſſue. Ind an⸗ 
other Pꝛeſident was cited in an Infoꝛmation by Broughton againſt 
Price; Upon maintenance in pleading of a Caule , He pleaded, 
That he was pericus legibus „ Cc, and {0 juſtifies. And Adjudgey 
upon Demurrer to be no Plea; Foꝛ the Jury cannot try, whether 
he be perius legibus , 02 not: But he ought to have pleaded, That 
he had been a Student in ſuch an lons of Court, and called to be 
an Utter Barriſter , &c. 


Hampton verſus Bartholmew, Trin. 41 Eliz. rot. 15 14. 


Dos Upon an Obligation againſt the Ocfendant , as Aint: 
niſtrato2 of John Barcholmew. The Defendant plcaded a Re: 
covery in Debt againſt him in London, Et quod nihil , cc. præter ad 
farisfaciendum , that Judgement, &c- The Plaintiffreplics , con: 
feſsing the Recovery , but ſhews „ That, befoze this Action 
brought, the Plaintiſf there confeſſed Satisfaction upon Recozd, 
And thereupon the Defendant Demurred: Becauſe he doth not 
Alledg, that the Judgemenc is entred upon that Confeſston 
Mo that Judgement was entred , Quod Defendens eat fine die; 


No that he had Goods over, and beſides thoſe , which ſatisficy 


the Recovery, and Jt was Adjudged fo2 the JIlatntiff $ Foz, 
Satisfaction being acknowledged, he cannot plead , That he 
hath nothing , &c. Becauſe the Judgement is Diſcharged by 
— acknowledged, without any other Judge: 
ment. 


Kenſey verſus Richardſon, Trin. 41 Eliz, rot 140. 


Ez Firmæ. The Defendant pleaded, That the Leſſoꝛ of 
the Plaintiff was Copy⸗holder in Fee of that land, Parcel of 
the Mannoꝛ of H. which is in the Queens oſſeſsion, by reaſon of 
the TUardſhip of one B. And that the Leſſo2 ſurrendzed to the 
uſe of the Defendant in Fee, who was admitted acco2dingly; 
And that afterwards the Leſſoꝛ entred upon him, and expelled 
him, and Lett it to the ]Ilatntiff, prout in the Declaration, and 
the Defendant reentred , as lawfully he might, &c. Andhere- 
upon the Plaintifl Demurred : And It was Adjudged fo? the 
Blaintiff, that the }Ilea was ill: Fo2 there is not any Confeſst- 
an, and Avoydance of the Leaſe alledged by the JIatntiff ; Foz 
the Action is bꝛought, as ofa Leaſe of Land at the Common Law: 
And this Plea pꝛoves, That the Land is Copy⸗hold⸗ Land, and 
a Copy-holder cannot make a Leate fo2 years, unleſs by Cuſtom, 
02 by Licence of his Lo2d , which ought ſpecially to be ſhewn ; 
And the Defendant here hath pleaded a Leaſe by an Jntrudo2 up⸗ 
on the Queens Poſſeſsion, which ts not good: No2 any Confeſ- 
ot of he Leaſe Alledged. Thereto2e It was Adjudged foꝛ the 
Alaintiff, 


Shaw 
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Shaw verſan Sherwood. 
Paſch, 41 Eliz. rot, 2564. 


Die as Adminiſtrato2 to Rob. Shaw fo2 20. l. and Counts, That 
the Defendant by 12 Bill Obligatoꝛy (here ſhewn in Court) 
acknowledged Se recepiſſe 20. l. of one Thom. Pretty, to the uſe of the 
nteſtate Solvendum at ſuch a time, Quod videretur opportunum pro pro- 
cuo K. S. the Jnteſfate. And ſhews, That at ſuch time videbatur 
to R. S. the Inteſtate opportunum to have the ſaid money, and he de- 
manded it, & The Detenvant demands Oyer of the Bill, which 
was in this maner, v. This Bill witneſſteb; That I Rob. Sherwood have 
received of Th. P. 40. l. to the uſe of Rob. Shaw, and Jane Shaw his Siſter, 
Children of on Shaw Deceaſed, equally to be divided between them, which 
Sum I confeſs to have received to the uſes aboveſaid, and the ſatne to repay 
again at ſuch a time as ſhall be thought beſt for the profit of the ſaid R. S. & J. . 
which Sum of 40.1. is the fall Bequelt of their Father; In witneſs, &c. The 
Defendant Demanded Ju gement of the 2Urit, and Counts as 
not being Tarranted by this Bill, Add Jt was thereupon De- 
murred. Firſt, TUhether This ſhould be ſatd to be a Bill Obli⸗ 
gato2y; Becauſe the woꝛds be quaſi in nature of an Acquittance, 
teſtifying a Receipt of money. But the Court held it to be a good 
Blll, and ſhall be intended to be delivered to the uſe of the Plain 
tiff. £0 ſo the dun ſuppoſed by his Declaration; and 
the Dekendant hath admitted it, otherwiſe he ought to have 
pleaded Non eſt Factum, &-c. As alſo becauſe Debt well lies fo2 it, 
and not accompt upon the lending. Secondly, 7Uhether this Re- 
payment ought to be made of this 40. |. to R. S. and J. S. fo2 whoſe 
uſe It was received, Oz to T. p. who delivered it. And It was 
held, That Jt ſhould be to R. S. and J. S. Foz although the woꝛd 
Repay is pꝛoperly to him; who delivered it, yet by the woꝛds, To 
have received to the uſe, nd to be Repayed when ſhall be thought beſt for 
their profit, &-c. Shews the Intent to be, That It ſhall be payd un⸗ 
to themſelves, when they require it. Thirdly, It ſo, Then whe- 
ther This were a joint, 02 ſeveral Debt of 20.1. to both of them, 
F02, if it were joint, Jt ſhould Survive, and the Adminiſtratoz of 
R. S. could not have it. And if they were allve, They ought to 
Join in the Action. And Jt cannot be a Bill fo 20.1. onely 2 
But Jt was reſolved, That Jt ſhould be ſeveral Bills to them in 
one Deed, And they ſhould be devided Debts, by reaſon of the 
woꝛds <qua!ly to be divided, &-c. And Jt was afterwards Adjudged 
fo2 the Plaintiff, That he ſhould recover his Debt, and Dam⸗ 
mages, Note This Judgement, how that the Plea is to the 
Writ, and Count. | 


$ 


Hawkins verſus Mildmay. | 
Mich. 42, & 42. Eliz. rot. 1506. 


Ction Apon the Caſe againſt the Defendant; Foz that upon 
Aten unto him againſt J. S Pe, being Sharp of 
Eſſex, directed his CUlarrant to ſucha Bapyliff of al „to Arreſt 
the ſaid J. S. who Arreſted him 12 And, That the Defend- 
ant well knowing thereo TTY nding upon — 
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return, returned a Non eſt inventus. And upon this Count the De- 
kendant Demurred. And Jt was Reſolved by the whole Court, 
That the TUrit well lay fo2 this matter, And Anderſon ſaid, It 
the Sheriff in this Caſe had returned, That he had ſent unto 
Bayliff ofthe Liberty, &c. who had given him anſwer, That 
had Arreſted the Body, Jt had been good, and the Sheriff ſhould 
have been difcharged, and Pꝛoceſs ſhould have Tfſued again 

Baͤyliff of the Liberty to Nied in the Body. But here in the 
0 2incipal Caſe the (Writ Abated by the death of the Plaintiff be⸗ 

oꝛe Judgement. 


Ireland verſus Goodale, 


Rror of Judgement, given in the Queens Bench Hill. 42 Eliz 

man Action fo; wo2ds againſt Goodale. The Plaintiff there 
Declared, whereas there was a Sute between Ireland,and one J. $. 
in the Queens Bench, which was tried by Niſi prius, and the 
Jlaintiff was pꝛoduced, and \wozn as a Witnefs befoꝛe Sir John 
Popham, &-c. That the Defendant ſpake theſe wozds of the Plain⸗ 
tiff to Eſtrangers, &c. I will prove him ( innuendo the Plaintiff ) for- 
ſworn ( innuendo bef02e Sir john Popham Chief Juſtice ) And it ſhall 
coſt me 20. l. but I will make his ears afraid. After CLerdict Jt was Ad: 
judged fo2 the —— And now alsigned fo Erro2 ; That the 
wo2ds are not Actionable. But all the Juſtices, and Barons held, 
That the Action was well bzought, becauſe the wozds are very 
Dcandalous. Foz to ſap, That be will prove him forſworn, ſtrongly 
Parts, That he affirmed, That he was fo2\wozn. Foz other: 
wile he cannot p2ove it. And in ſaying, That he was forſworn before 
ſuch a Judge, Taut amount, AS If he had affirmed, That he was Perju⸗ 
red. A ſecond Erro2 Aſsigned was; Becauſe the Defendant 
pleads Juſtification, And the Platntiff replies de Injuria ſua propria, 
cc. And the Jury found, That the Defendant ſpake the woꝛds 
modo, & forma, prout the Platntiff had red, w is not 
a good (Jerdict upon this Iſſue; Foꝛ the Juſtification is part of 
the Iſſue. And a greater part of the Judges, and Barons con- 
ceived it to be an Erroz, But, becauſe Jt was infozmed, That 
the Recoꝛd was not wellcertified, They would Adviſe thereof, 


Cockeyn, & J. S. verſus Dame Huwkins, 


E Foꝛ that in Debt in the Queens Bench by Dame Hawkins, 
againſt one Anton, Che Plaintiffs in the TUrit of Erro2 were 
Mainpernors, where the faid D. Hawkins JRECOVereD againſt Anton, and 
Upon two Scir.facias again the Mainpernors, had Judgement to Reco- 
ver againſt them: They bꝛought Erroꝛ, and Alsigned fo2 Erroz; 
That there was not any Cap. ad ſatisfaciendum awarded againſt the 
P2tncipal, befoze theſe Scir. fac. And Jt was moved by $nig, That 
this TUrit of Erro2 lay not by the Statute 27 Eliz. Fo2 Jt gives 
not Erro2 upon a Judgement in a Scir. fac. £02 the Statute gives 
a TArit of Erro? to the ies in the Action, and not to the 
Mainpernors. But Jt was held by all the Judges, and Barons 
(beſides Periam, and Glanvile ) That a Crit of Erro2 well lies fo? 
the Mainpernors. For this Sute againit is a Sute within the 
Intent of the Statute of 27 Ela. and is in nature of an * 
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Debt. Foz, as Lictleron is, a Releaſe of all Actions is a Barr. 

(Uherefoze being Certified upon a TUrit of Diminuicur, That a 

—— — — -—_— had been betoze awarded, The Judgement 
as Affirmed, 


Prices Caſe, 


2 
Judgement. And Jt was moded, they had Authoꝛity to 
examine ſuch Erroꝛs. And It was held by all the Judges, and Ba- 
rons, That ep had, And, It it were dented, Jt ſhould be tryed 
by L Jur in the 


held, That they had not any Authozity to do it, F 02 they have Au⸗ 
ity onely ad examinandum Errores. 


Harpool verſus Miller, Hill, 38 Eliz, rot. 363. 


Rror hꝛought. and Aſsigned, Foꝛ that an Action lay upon the 
£ Caſe, upon an Allan — t againſt Harpool by Bill, 
being an Attozney in the Queens Bench, and in Cuſtodia Mare- 
ſchalli; Me being an Attoꝛ ney at large, and not any of the Clerks 
of that Court. Fo2 ſuch an Attozney is not upon Reco2d there, 
and cannot Sue, noz be Sued there. And divers PDꝛeſidents 
were ſhewn, That where they were Sued, oz did Sue by p2tvt- 
ledge, Jt was as Clerks of the chief Fir and 02 other 
Clerks of other Offices, and not otherwiſe, And to2 that, Vide 
1H. 7. 12. And it was ſald, That this was not any matter con- 
cerning the Juris diction of the Court: And divers ofthe Juſtices 
held it to be Erro2, And the ſecond Erro Alsigned was, Be- 
cauſe the Plaintiff Declares in an Aſſumpſit; TTlhereas' there 
was a Sute in the Star-Chamber, between one Coldwel, and the 
ſaid Miller the Plaintiff, wherein Har pool was Soliciter fo2 him; 
That Harpool the Defendant, in Conſideration of a Quart of 
V ine, aſſumed to ſave him harmleſs from all Coſts, and Char- 
ors, which ſhould be awarde ph him in the ſaid Sute : And 

lledgeth in Fato, That the Cauſe was afterwards diſmiſ- 
ſed, And that 8. J. Coſts were then Adjudged againſt Miller the 
Plaintiff, And that thereupon a Subpzna was awarded to pay 
theſe Coſts, which he had payd, Kc. Jt was moved, That this 
is a void Conſideration 2 Foz It is Maintenance, and therefo2e un⸗ 
lawful. And of this Dpinion was Walmſley, and ſome other of the 
Juſtices, But Anderſon, and Pcriam held, That It is not any 
Maintenance; F02 he Doth not Aſſume to 2 the Coſts in Sute, 
But to ſave him harmleſs from thoſe, which ſhall be awarded, af- 
ter that they be awarded, Which may be lawful, (Wherefore, 
xc. But the Cauſe was afterwards compounded, in regard the 
. 5 of the Queens Bench ſhould not be d2zawn in 

ton, 
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William Forth verſus Thomas Harriſon, 
Trin. 40 Eliz, rot. 359, 
(72) Ebt Upon an Obligation of 200 l. Dated the thirteenth of 


| September, 39 Eliz. Conditioned fo2 the payment of 100. 1. at his 
ouſe in Cheapſide on the twenty firft of January next enſuing the 
Date hereof. Che Defendant pleaded,That pe on the twenty firſt 
of January, then nert followt Date of the Condition of the 
Obligation afo2eſatd, patd the 1atd 100. |. at the Plaintiffs Houſe 
in Cheapſide, ſecundum tormam, & Effectum Conditioms prædictæ. Et hoc, 
oc. And Jt wag thereupon Demurred in Law; Becauſe there 
is not any Partſh, 02 7 ard menttoned, where the ſaid Houſe 
ſhould be: So that, ff Iflue be taken, There cannot be any Ge⸗ 
nue. Secondly, becauſe he Alledgeth p tupon the twe 
firſt of January poſt Datum Conditionis, &c. And the Condition ha 
not any Date. And fo2 theſe Cauſes, The Plea was Adjudged 
to be ill, and the Plaintiff Recovered, Erro2 thereof 
bzought : And . Erro92 mas Aſsigned in matter of Law, and 
Argued divers times befoze the Judges, and Barons. And all of 


them beſides one Kant That the ſecond Exception was not 


material. Fo2 the Condition, and OCR NE but one Deed, 
And the Date of the one is the Date ofthe other. And 1 
leads, That he paid it Secundum formam Conditionis; It ſhall f 
ntended to be we}l enough poſt Datum Obligarionis, and the other is 
void. But fo? the firſt Exception, Anderſon, Savil, and Glanvile held 
the Plea to be good enough, Foꝛ the p Alledged apud Lon- 
don, [ti his Douſe at Cheapſide, is good, And Jt is not of neceſsity 
to Siledge a Parich, 02 a Ward: No moze then where athing 
1s AlledNed to be at Briſtow, 02 any other City, And all the (Urit 
of Right, and Przcipes are of a Meſſuage in London, without na- 
ming any Pariſh, 02 Ward. po &c, But Periam, Clerk, 
Walmiley, anD Kingſmil, held the Plea to be ill, fo2 this Cauſe, Fo; 
it ought of neceſsity to be Alledged in what [Iarifh 92 TUard 
oule is, fon the Trial. 4s where paymerit is Aliedged at his 
uſe in any County; It o to be Alledged in what Uill it is, 
Foꝛ the Aenue to have à Trial: And ſo is 7 H. 6. 30. That a Pa- 
rich, and N ard in Landon are as a Uill, o; PULL in un Coun- 
ties. me» what been always uſed, and obſerved, is to be ta- 
ken foz Law. And of thoſe Pariſhes, and TUards, The Court 
may well take Conuſance: And the Prothonorary of the Common 
Bench, and Kemp ——— of the Queens Bench Certified, That 
their courſe always hath been to plead any Act done in London, to 
be done at ſuch a Pariſh, and Ward, fo2 the Menue, &c. And, fo? 
this defect, they held the {lea to be ill, And that the firſt Judge- 
ment ought to be affirmed. And the Judgement was affirmed, 
And afterwards (ut audivi) Savell Agreed ta that Opinion, &c. 
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ELIzaBETHÆ, in Banco Reginæ. 


Pigot verſus Garniſh. Ante, Trin. 41. Pl. 10. 


He Caſe was now moved again, and Pop- 
bam held, That if the Deviſe had been, 
That he ſhould make Leaſes in the Jn- 
fants name, Jt had been votd; Foz Jt 
ſhould in Law then be the Leaſe ofthe Jn- 
fant, who cannot make any: And none 
may Autho2tze any to make Leaſes in the 
name of another, but of him, in whoſe 
name the Leaſes ought to be made, But 
— It ſeemeth as the Deviſe is in this Caſe, 
That he 1s but a Guardian for Nurture, and is not to make any 
Leaſe at his pleaſure. Fo2 he might then make them fo2 an hun- 
dꝛed pears: And here he cannot make but Leaſes at Mill. And 
that Opinion were Fenner, and Clinch. TU herefoze, abſence Gau dy, 
It was Adjudged fo2 the Plaintiff, That the Leaſe was void. 


Bereblock verſus Read. 


Ion Demurrer, the Caſe was; That Bereblock having Recover- 
ed in Debt in the Common Bench. A T7rit of Erroz was 
bꝛought, and whilſt it was depending, he acknowledgeda Stay 
tute, and died. Adminiſtration was committed to the Dekend⸗ 
ant, who brought a new Mit of Erro2, and whilſt it was de- 
pending, Execution was Sued upon the Statute , and after- 
wards the Judgement affirmed in a Scir. fac. upon that Judgment, 
The Defendant pleaded all this matter : And at the day of this 
Scir. fac. b20ught, Me had not alia bona, then thoſe Goods Dellt- 
vered to the Conuſee. And thereupon the Plaintiff Demurred. 
Tanfield, f02 the ]Plaintiff, moved,That this was not any Plea fo2 
the matter thereof, Fo2 the Judgement being firſt, And the Ad- 
miniſtratoꝛ having Conuſance thereof, as he had by byinging 2 
TUrit of Erroꝛ, It ought to be firſt ſatisfied, And althou c 
Goods were taken inExecution upon the Statute, yet the Defend: 
ant ( although he could not have pleaded it, becauſe he had not 
Day to plead ) might have remedy fo2 it by Audita Querela, and (0 
help himſelf. And the firſt Judgement is always to be firſt ſatis- 
fied; As 2 H. 4. 21. 6. and 7 Eliz. Dy. 232, & Dy. 80. The Plea alſo 
is not good fo2 the Fozm, Fo2 he pleads an Extent of the * 


* OW 
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EL Iz BETA. in Banco Reginæ 


and Delivery to the Conuſee; Bae not day 5 — 


tum, Cc. AS (tought to be; as Dy. 100. tg, He pleays fo, That he 
— not That! alta *ter, & r. which — 
the Sherif taken wy the 0 , fo he jad 
oy Monet Vide 185175 4.73. 20 H. 7. 27 
dc. But againſt at was mubes, That this A, good dean 
the matter: Fo are Debts upon Reco2d, the ons 
be Puiſne to the other: 10208 a Puiſne igation may 
befo2e an Eigne, So It is of Reco2ds. And fn 20 Eliz. between 
Traxſton, an Verney, was Ruled, That a Statute all be pa 
befoze an Obligation, fo2 Jt is a Deb of Reco2d, And pre 
could not have time to mt the Execution, and therefs2e it 
not reaſon, but that he ſhould be helped t by eading it here. and 
It ſhall not be ſaid to be a Devaſtavit, ere is not any Fault 
in him. And although Jt was ſad, C athe might have an Audi- 
verela t help him: That is but a ſinall remedy, That 
ſhould anſwer ofhis own Proper G$00ds, and be put to feek 
remedy againſt a Stranger, w dventure ts not able to ta: 
tisfie him, which would be mi 7 us to an 1 22 


eee 
udgeme E 1 r 
zo arisfi the fit Judg in Barr 


10 
—.— the other. Bet it is 18 not fo £032 It may be. 07 — 3 
eof is againft the Executoꝛ without anſwer : And — 
It is not any Devaſtavit in him, in — he could not have 
on tt. And an Audita Querela lies not, becauſe the Conuſee 
not done any Act to Diſcharge the Execution, ge ke; 
Popham held , That an Audita _—_— 1 AL D — 
happened not to be put in Execution a ns oye Admint oem 
nd Tf he will not Sue it, It is his own Dela t, and he 
— And Jt is clear, That the Execution upon the - 
t to be befo2e the Execution upon the Statute. Any 
— Og not any Default in the 13 and he hath not other⸗ 
wiſe any remedy, And ik he wil 
is reaſon he ſhould be pꝛejudiced: As touching the Fenn of 
per dacramentum proborum, Popham,Gawdy, and Fenner deln the Plea to 
be ill. But as to the matter, Ga dy ſpake not. Et adjournatur. Vid. 
Poſtea, Paſc. 43. Pl. 20. Co. Enteries 157. 


Pomfreit verſus Browuſal. 


himſelf, and the Queen, and mae Corona howor one Ann Reſton 
bꝛought an a 


ed, and the Sheriff empanelled a 
fendant at Crompton nt 15 S 


ven. Et ſi, ec. 
Direct —— oꝛ one, who is not learned in ti 50 
not to mevdle to give, 02 ew an Evidence to the Jurors, fs ns ap. 


be pay : 


not help himſelf when he moy may, It 
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- Whereupon Jt was awarded, C 


—— 


pears 22 H. G. 5. 28 H. 6. 6. And Imbracery ts the labouring of a Jury 
to appear, As 13 H. 4. 16. 18, & Vide 37 H 6. 3 1. what is Imbracery. 
Uherekoze, &c. But It was moved, Jn regard it appears, That 
this Action was not bꝛought in the pꝛoper County, where the Fact 
uu done, (which is found to be inthe County of Bedford) The 
ifl ouKht to abate by the Statute of 37 Elz. cap. 5. And of that 
pinton was the whole Court, Foz the Statute is in the Nega- 
ve, That Actions upon penal Statutes Populer ſhall not be brought out of 
their proper County, And when it appears to the Court That the 
laint ff had — — his Action againſt the Fozwm thereof, al- 
ugh the Defendant did not take any advantage thereof by 
ea, The Bill ought to be abated, Theretoze Jt was Adjudg⸗ 
ed, Quod Querens nihil capiat per billam, 


Auſten verſas Pigot. 


Rohibition fu; Suing fo2 Tithes. TUherein was Suggeſled, 

That p proprietor of the Recto2y ot B. wherein thoſe Lands are, 
and all his Pꝛedeceſſoꝛs have had twenty Acres of Paſture, and 
another Cloſe containing twenty Acres of Mood, in ſatisfacti- 
on of Tithes. And his Mitneſſes being examined, acco2ding to 
the Statute of 2 Ed. 6. p2z0ved, that he had the twenty Acres of 
Jaſture, but not of TUood, And thereupon, Coke, Attozney Ge- 
neral, pꝛayed Conſultation: Foꝛ the Suggeſtion is not ſufficient, 
That he had the Cloſe, &c. without ſhewing of what Eſtate, oz 
how. The Suggeſtion alſo is not pꝛoved as it is Alledged: But 
all the Court held it to be well enough: Foz it is ſuffictent,That 
he had it, and the other cannot ſhew how. And ſo Docto2 Coctons 
Cale was Ruled accoꝛdingly. The p2oof alſo in a Prohibition ought 
not to be ſo pꝛeciſe: But if it appears, That the Court-Chyſti- 
an ought not to hold }Pleathereof, Jt ſufficeth. And therefoze, I 
ee ne Kl e ad e Bartz de Er f 

5 n an 

_ ſixty Acres onely in ſatisfaction of 8 well 


them, Jt is 
enough. So here the Subſtance is p2oved, That he held Land in 
ſatisfaction, &c. TUherefo2e Jt was agreed, That the Plaintiff 
Gould Declare, and, That the Defendant ſhould plead to Iſſue, 


Sibley ver ſus Crawley, 


Rohibition fo2 T tthes. The Defendant ſhewed, that,befoze that 
time, The Plaintiffhad Sued in Chancery, to ſtay it by En- 
glich Bill, and afterwards bzought aProbibicion there,and aConſul: 
tation was there Granted; And, that this probibition is fo2 the 
ſame Cauſe, viz. fo2 matter of diſcharge : Wiherefoze he prapeda 
Conſultation upon the Statute of 50 Ed. 3. cap. 4- which is, That 
Conſultation being once duly Granted, There ſhall not be ano- 
ther Prohibition. But the Court held, That this Conſultation 
was not duely Granted accoꝛding to the Intent of the Statute. 
Becauſe the Prohibicion was not duely Grantable there, and ſo out 
ofthe Statute, Foz Jt was not duely Granted upon an Engliſh 
Bill. And by Popham, The Statute is to be intended where ths 
Conſultation is Granted upon examination of the matter, and 
not f02 the Jnfufficiency of the proceedings. Quod fuit conceſſum- 


the Prohibition ſhould and. | 4 


EuizABETHE, in Banco Reginæ. 


4 


Rudde verſus Tucker, Mich. 36, & 37 Eliz, rot. 136, 


1 Upon a ſpecial Uerdict, The Caſe was; That Rudde 
the Plaintiff, and one Giles Tucker, were Joynt⸗tenants fo2 
Life, Reverſion in Fee to Sir John Arundel, of the Land in 
Queſtion, Sir Jobn Arundel H2zants by Deed this Reverſion in 
Fee to Edward Tucker the Defendant, to whom G. T. Attoꝛned, and 
afterwards Surrendered his Eſtate unto him, and died, Rudde 
the Plaintiff occupied all. The Defendant entered, claiming the 
Mopety. The Plaintiff bzought Treſpaſs. It was Argued by 
Clerk f02 the Plaintiff, That this Attoznment, and Surrender, 
by one Joynt-tenant, was vold againſt his (urviving.Compa- 
nion, Foz he cannot pꝛejudice his-Companion by taking from 
him the Arquital , and other P2iviledges : And in p2oof hereof 
relied upon 39 H.6. 2. 19 H. 6.21.32 Ed.3. Quid Juris clamat 5. &here⸗ 
fo2e, &c. Doderidg e contra; Who agreed, That, upon a Gant of a 
Reverſion by Fine, The one Joynt-tenant ſhall not be compelled 
to Atton, no2 ſhall his Attoznment pꝛejudice his Companion. 
But, upon a G2ant of a Reverſion by Deed , The Attoznment 
by one of them, is good fo2 his part, and ſhall binde his Com- 
panton , but not fo2 the other Moyety, And although it bindes, 
pet it ſhall not pꝛejudice him, as to the Acquital , becauſe it 1s 

y matter in fait. TUherefo2e, &c. Gawdy held, That the At⸗ 
toznment was not good fo2 any part, and yet he agreed to 
Liccletons Caſe of a Signiozy Gzanted, becauſe it is entire; But 
a Reverſion is not entire. So 32 Ed. 3. is good Law, Foz one 
Executoz may p2ejudice his Companion; But a Reverſion 
ought not to be made to paſs in another maner,then the Statute 
intends, Popham ACc02d , Fo2, it the Attoꝛnment ſhould be good, 
it would p2ejudice his Companton, which a Joynt-tenant cannot 
do in things real: And a Reverſion cannot be divided, TUhere- 
foe, &c. Fenner doubted thereof, TUherefoze adjournatur. Vide 
poſt, Hill. 43. Pl. 1. 2 Co. 66. b. 


Barnabee verſus Goodale; 


—_— of a Judgement in Bury, upon an Jnfo2zmation upon the 
Statute of 5 Eliz. cap. 4. fo2 ererciſing a Trade, wherein he 
was not Appꝛentice fo2 ſeven Bears, The Erro2 Aſsigned was; 
Becauſe an Inkozmation, upon a Jenal Statute, ought to be 
bzought within one of the pꝛincipal Courts at-Weltminiter , and 
not elſewhere , unleſs it be otherwiſe exp2eſly pꝛovided by ſome 
Statute. And ſo it was Adjudged here betwtrt Gregory, and 
Blaſhford. And of that Opinion were Gawdy, and Fenner, cæteris 
J _ abſentibus. CU hexe toe, f02 this Caule, It was Reverſed, 
Vide Dy. 236. ts | 


Penſon verſus Hodges. Trin. 41 Eliz. rot, 1024, 


Rror of a Judgement in the Common Bench, in Debt upon 
an Obligation. The Erroz Alsigned was, Becaule the 
Plaintiff Declares, That the Defendant per ſcriptum ſuum obliga- 
torium conceſliſſet ſe teneri, &c. without ſaying, Sigillo ſuo 1 as 


the courſe is in the Queens Bench, as Kemp ſad, that all their 
2 5 bbbh , Deſidents 


(6) 


(7) 
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(10) 


(11) 


Pꝛeſidents there were; But it was moved on the! Defendants 
part, and ſo certified by the Pꝛothonotaries of 8 Common 
Bench, That they there never uſed to mention the Sealing of 
a Bond. And Gawdy ſaid, That the Declaration was weill 
enough, although it were not made good by Pꝛeſidents (but 
as it is, it is clear) F02 — + ſaith, Per ſcriptum ſuum obligatorium 
conceſsit ſe teneri, &c. all neceſſary Circumſtances are intended to 
concur , viz. The Sealing, a nd Delivering of the Deed; Foz 
otherwiſe it is not a Clriting igatoꝛy; And Delivery is 
never alledged: which pzoves, That {tis not neceflary to alledge 
the Sealing; Foz that is as —_— as the other. — 41 

Jt was — accoꝛdingly, t the Judgement chould 

e Aftirmed, 


Alyſon verſus Byſton. 


A Capias ad ſatisfaciendum Iſſued againſt one upon a Recovery 
in Debt. And a Non eft Iaventus was returned. CUyereupon 
a Scir. fac. Was Awarded againſt the BUnpernos , ich was 
Returned Nihil. Afterwards, T a ſecond Scir. fac. Awärded, 
They brought in the ume 2 3 — that he might be 
in Execution. And Kemp ſa tly the Courſe of 


the Court was, (and ſo alſo in the Common Bench) That, if + 
Capias ad ſatisfaciendum were Returned Nibil, the r ſhould 
not be afterwards received to render his Bod p. But they had 
of late uſed ſometimes , That, if t N the 


en, ik upon the firſt Scir. fac. the Bainperno2s — in the 
5 he ſhall be —— and, that ere ta 5 155 


Ludlows Caſe. 


Udlow was — upon the Statute of 8 H 6. cap. 9. Ex- 
L becauſe es was Ad ſeſaonem 


_ Caſe. 


was * L 
. Bear, e Place —ͤ— bo an Ar covertip 


th 5 8 Rear 12 Exception "Has was taken to 
Endiement. becault there was not any place alledged, _ 


— 


EL IZAB E H E, in Banco Reginæ. 


he ſtrook her, no2 where ſhe died. Popham; Fo? the firſt, It is all 
8 with Lewis Cale, in this Court, which was Ruled to be ill 
fo2 this Cauſe ; Foz there it was, That he, ſuch a Day, Bear, 
and JIlace, having ſuch a TUeapon in his hand, feloniouap ffrook 

e Party, dans ei unam plagam mortalem; So there was not any 
Place alledged where he ſtrook; but onely where he had the 
(Ueapon in his hand. TUherefoze it was Refolved to be ill, It 
is alſo ill fo2 the other Reaſon , becauſe it is not ſhewn where 


ſhe died. 
Wingfields Caſe. 


V lagfield was Endicted, F02 that he 22 January, 40 Eliz. percuſſit 

7. S. ex malitia, &c. at B. dans ei plagam mortalem , of which 
wound he languiſhed until the 23 cb. 40 Eliz. at which Day, at 
B. a foꝛeſaid, he died; And ſo the ſaid die & loco prædict. murdered 
him. Exception was taken, becauſe it doth not ſhew at what 
Day he murdered him, there being two Days mentioned beſo2e. 
Popham , Jt hath been Reſolved here lately in a Brecknockſhire 
Cale, by Advice of the Juſtices , That if it be ſaid , That he 
murdered him, the Day of the ſtroke, oz the Day of the death, 
both ways are good: Foz it is true, That he killed him, the Day 
that he ſtroke him, and the other Day alſo : ut here die & loco 
predic. is Uncertain, to which it ſhall refer ; wherefoze J doubt 
thereof, But Gawdy held it to be well enough ; And that it ſhall 
refer to the Day of the death, which is laſt mentioned, 


Holland verſas Dauntzcy, and others. 


Rror to Reverſe a common Recovery in Lancaſhire. The Erro2 

Aſsigned was; Foz that the Clouchee was within Age, and 
appeared by Attozney, where it ought to have been by Guardian; 
And, he being dead , The TUrit of Erro2 was bꝛought by thoſe 
in Remainder, And all the Court held, That it well might 
be Als igned fo2 Erro2 after his death, Fo2 it is not like to Erro2 
bzought to avoid a Fine; Foz here it ſhall not be tried by Jn- 
ſpection: F02the point of Erro2 18, That he, being within Age, 
appeared by Attozney. And the ]latntiff had a Scir. fac. againſt 


the Heir of the Recoverer , and the Terr-Tenants ; And the Heir 


appeared & Nihil dicit; And four Terr-Tenants being Returned 
warned, they pleaded, That two of them were Tenants of ſuch 
Land joyntly with A. and B. who were not warned, 1102 named; 
And demanded Judgement of the Writ, &c. And thereupon the 
Plaintiff Demurred. And this Plea, being pleaded in Mich. 
Term laſt, The Eutry is Dies datus eſt partibus prædictis until this 
Term. And it was now moved by Coke, Attoꝛney General, That 
this Joynt-tenancy is no Plea. Firſt, That Joynt-tenancy of 
x5 (hall not abate all the TUrit, but onely of that Parcel; 
$ 22 Ed. 3. 10 7 R. 2. Joynt-tenancy,8.11H. 4.16. 14 Al. 7.19 Aſſ. 14. 
Dy. 291. Copleys Caſe, But Non-Tenure of part, at the Common 
Law, had abated all the TUrit ; Fo2 that the Demandant ought 
to have Conuſance, who occupies the Land, and another TUrit 
ought to be brought: But of Joynt-tenure he cannot know; 
Fo? the one Joynt-tenant may occupy the whole. . 
The Plea is not good fo2 them all, but fo2 him onely, who is 
Bbbbb 2 Tenant 


(12) 


(13) 
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Tenant fo? that Parcel, as 5 Ed. 4. 56. & 29 Aſſ. Pl. 70. one cannot 


(14) 


plead Miſnoſmer of another. Thirdly, This Plea of Joynt:te- 
nancy in this $cir. fac. is no lea; F02 it is not the TUrit: Fox 
there is not any Tenant ſpecially named, but they are onely 
named in the Sheriffs Return, And when a $cir. fac. names 
Terr-Tenants, there 938 ig named, and comes 
in by Garniſhment , ſhall plead this Plea; But not where the 
Writ doth not name any ſpecially, Vide 46 Ed. 3. 29. 20 Ed. 3, 
Scir. fac. 121. 8 H. 4. 18. where in a Scir. fac. the Tenants ought to 
be named; And there is not any reaſon the TUrit ſhould abate 
through the Sheriffs default, where the Party himſelk is blame: 
leſs. And 11H. 4. 16. is good Law, where in a Scir. fac. Joynt⸗ 
tenancy was pleaded and Adjudged, That it ſhould abate the 
(Urit, fo2 the TUrit was not general. Tanfield moved, That 
this lea was good, and ſhould abate all the TUrit ; Foz it 1s 
not like to a Præcipe quod reddat: F02 there the TUrit is ſeveral ; 
But the Arit is here founded upon a Reco2d, which is entire, 
And it was Adjudged in Chancery, between Cavendiſh, and Morgan, 
That in a scir. fac. upon a Reconuſance , Joynt-tenancy was 
pleaded ; and it was Adjudged, That it ſhould abate the Krit; 
And ſo is 17 Ed. 3. 27. But it was thereto anſwered , That the 
Reaſon there is, becauſe all ſhall be contributo2y to the Execu⸗ 
tion. And afterwards, All the Juſfices held, That Joynt-tenancy 
ts a lea in this TUrit, but onely to that Parcel. And Gawdy 
held, That the joyning in Plea by the other two doth not make 
all the Plea vitious; But it is onely of. thoſe two, who could 
not take Advantage of the Joynt-tenancy with the other two, 
But Popham, Clinch, and Fenner held, That all the Plea was 
vitious fo2 this Cauſe. Jt was then moved, That here was a 
Diſcontinuance of the whole; Foz the Heir here Nihil dicic; So 
Nihil ought to have been entered agatnſt him, and not any Contf- 
nuance: But the Dap, which is given partibus prædictis, is intended 
onely to thoſe Tenants, upon whoſe Plea it was Demurred, and 
not to the Heir, fo all is diſcontinued, But Coke ſhewed, That 
it was continued as well to the Heir, as to thoſe, who pleaded ; 
Foz tt is partibus prædictis inde, &-. which is, That Day is given 
of Adviſing to all, whether they ſhall Anſwer to the Erro2 : And, 
if it be nota Continuance, it is Amendable , becauſe it is the 
default of the Clerk. And all beſides Gawdy held, That the 
Continuance was well enough, and needed not to be Amended, 
But Gawdy held it to be a Oiſcontinuance, and not Amendable, 
becauſe there ought to have been ſeveral Continuances , But 
if it had been a Continuance given to all , and the Clerk had 
Entered it fo2 one, and not fo2 the others, it ſhould be Amended; 
As 22 Ed. 4. 3. is. But, the thee others being againſt him, They 
Awarded the pleading to be ill, and that they all ſhould anſwer 
to the Erro2, TWherefoze, &c. 


Goburn verſus Wrighr, 


E to Reverſe a F ine in Cheſter. The Erro2 Aſsigned was; 
Becauſe the TUrit of Covenant boze Teſte after the Teſte of 
the Dedimus poteſtatem; And it was held to be a manifeſt Erroz. 
And the Fine was Reverſed fo2 this Cauſe, 


Termino 


ELIZABETH , in Communi Banco. 
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Termino Hillarii, Anno 42 Eliz, in Communi Banco: 
Bedingfield ver ſus Aſhley, 


Ovenant. Upon Evidence, The Caſe was One Gower deli⸗ 

vered to Aſhly, Anno 26 Eliz. 100. l. who, by Indenture, Cove- 
nanted with Gower, That he would pay to every of the Chidzen 
of Gower , which were then alive, and ſhould be alive at the end 
of ten years, 8c. |. Gower having then five Daughters. And, fo2 
Jſſurance hereof, Moꝛtgaged his Mannoꝛ of Wimbourn, and was 
bound in a Statute of 500.1. And, TUhether this were Uſury, 
02not ; was the Queſtion, And all the Juſtices Reſolved, That 
it was not, Foꝛ it is a meer caſual Bargain; And a great hazard 
but that in ten years all the Daughters, oz ſome of them will 
be dead; And ik any of them be not alive, he (hall ſave thereby 
8-.1. But if it were, That he ſhauld pay 40. |. at the end of ten 
years, if mx <> them were alive, it were a greater doubt: 02 if 
it had been, That he ſhould pay at the end of one, oꝛ two years, 
300. |. if any of the (aid Childzen were alive, That had been 
Cſury ; Foz, in pꝛobability, one of them would continue alive 
ſoꝛ ſo ſho2t a time: But in ten years are many alterations. 


Barker verſus Halifax. Trin. 41 Eliz. rot. 12 34, 


FL pit. TUlhereas the Defendant, ſuch a Day, and Bear, in 
Conſideration that the Plaintiff, by the Defendants Ap- 
pointment, and fo2 his Debt, paulo ante tunc ſolviſſet tg R. S. 60. 1, 
That the Defendant aſſumed to repay it upon Requeſt, c. The 
Defendant pleaded Non Aſſumpſic, and it was found againſt him. 
And, after Uerdict, upon a motion in Arreſt ot Judgement, The 
Judgement was ſtayed, becauſe 7 payment of the 60.1. being a 
Conlideration paſt , was not ſuſticient to maintain the Action. 
But Walmſley lald, That an aſuwpſic in Conſideration,That you 
had married my Daughter, to give unto you 40-1. was good; 
Fo? the Aitection, and Conſideration always continues. 


Tho, Smith wverſ#s Smith. 


JRohibition. The Caſe was; That the TUife of one Stock wag 
Excommunicated fo2 Adultery betoze the High Commiſst- 
oners , whereupon hep ſent out a Purſevant, with Letters 
Miſsive to App2ehend her, and b2ing her befo2e them: by coloz 
whereof he, with the Conſtable , in the night, bzake open the 
Houſe where the TUoman was And,CUhether it were juſtifiable 2 
was the Queſtion. And all the Court held clearly , That it 
was not; fo2 neither upon a Capias Excommunicaz. 1102 fo any other 
Caule , unleſs fo2 Felony, oz Treaſon, is it lawful fo2 any to 

break an Houle in the night. As alſo fo2 another Cauſe t 

whole Court held, That it was not juſtifiable ; Foz they of 

Spiritual Court, by reaſon of Excommunication , oz by reaſon 
of any other matter , are not to meddle with the perſon of any 
man, 92 to ſend any [2ocels to have the Body betoꝛe them: And 
therefo2e, if any, f02 any Caule whatſoever, be Excommunicated, 
and (0 continues in Contumacy to2 foꝛty Days , they ought to 
certißte 


(15) 


(16) 


(17) 
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certifie it into the Chancery, and from thence to have an Ex- 
communicato Capiendo : But They of themlelves cannot Award 
any Pꝛocels to take him; And, if they might, the TUrit of Ex- 
communicato Capiendo ſhould be vain. And the Statute of primo 
Eliz. which gives the Authozity to the High Tommiſstoners, 
doth not alter the Law in this point Foz that D2dains onelp, 
That their pꝛocceding ſhall be acco2ding to the Spiritual Law, 
which is no otherwiſe, then as befoze is expꝛeſſed. Therefore,&c. 


Wotton verſus Shirt, Hill. 41 Eliz. rot, 625. 


4 — The Defendant Avows fo2 a Bent⸗ Charge, and 
ſhews how the Alaintiffs Father was ſeiſed in Fee of the 
place, where, c. And Gꝛanted a Rent ⸗Charge to Sir John Wotton, 
ponger Bꝛother to the Plaintiff, of 100. Marks per annum in Fe; 
And that Sir J. Wotton Gzanted it in Fre to Luke Cobham, mhereto 
the Tenant Attozned; And that IL. C. was endebted to the q- 
vowant by Judgement ; And two parts of that Rent was ex: 
tended by a Fieri fac. and Delivered unto him in Execution; And 
ſo Avows fo2 two parts of the Rent, The Plaintiff replies, 
That at the time of the Extent L. C. was poſſeſſed of the Entire 
Rent , which might have been extended, And thereupon the 
qAvowant Demurs : The ſole Queſtion was, TUhether an Ex: 
tent of two parts of the Rent were good? And all the Court 
held, That it was F092, although by the Act of the Party, The 
Tenant ſhall not be liable to two Diſtreſſes; yet by Act in Law 
he may: And this Act of the Sheriffs is an Act in Law; And 
his Delivery of two parts was good, 


Taylor, and Joan his Wife verſus George Sayer, 


Trin. 41 Eliz rot. 522, 


Artition. Apon Iſſue Non tenuit in ſimul, & pro indiviſo, a ſpectat 

Qerdict was found, The Caſe was; Thomas Sayer, ſeited in 
Fee of the Lands in queſtion, holden in Socage, Deviſed them 
to his Tie fo: Life; And, that after her death, The fame ſhall remain 
to my Iſſue. And it was found, That at the ſame time he had 
Iſſue two Sons, (viz.) Robert, and George the now Defendant ; 
and two Daughters (viz.) Alice, and Joan the now Plaintiff: And 
Deviled to his two Daughters, to either of them 10. |. ſolvend. 
at their Age of eighteen years; And that one of them ſhould 
be Heir to the other of their Legacies, and died. Robert, the 
eldeſt Son, died without Tfſue ; Alice, the Daughter, died with: 
out Iſſue; The Mile of the Deviſoꝛ died: And George the now 
Defendant, and Taylor, who married Joan, entered with him, and 
bꝛought Partition. Et ſi ſuper totam, &c. And, after Argument, it 
was Adjudged fo2 the Defendant, That he did not hold in ſimul, 
& pro indiviſo; Fo; they held, That this Deviſe of the Re- 
mainder to his Iſſue, is incertain what Iſſue he intended, he 


having divers Jflue ; And it ſhall not be extended to all his Jfſue ; 
Foꝛ a Till (hall be conſtrued accoꝛding to the intent of the De- 
viſoꝛ, where a certain intent may be collected, But where it is 
incertain, it is void: And therefoze a Deviſe to his Son, where 


he hath two Sons, is void; becauſe it appeareth not which of 
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them he intended; And it ſhall not be conſtrued to be to the eldeſt, 
moꝛe then to the other. But Chapmans Caſe in 16 Eliz. may have 
a good conſtruction , becauſe it is to the moſt woꝛthy of blood. 
And the intent of the Deviſoꝛ ought to be collected upon plain 
woꝛds, and not upon woꝛds, which engender confuſion; And, ik 
it may not be collected by the woꝛds, it is void. As a Deviſe to 
two & hzredibus, ſo a Devile melioribus hominibus in D. is void, 02 
it cannot be known whom he intended to be the beſt men, 055 
as Walmſley ſatd, Jt is à good wap , when the woꝛds in a Mili 
ate ambiguous, ſo as the intent may not be collected, to ex⸗ 
pound the C lt accozding tothe Lam, fo there ſhalt not be any 
zejudice. And — 47 all peid of by the Deviſe to the Tfſue 
e ſhould be extended all the {flies , they ſhould have it fo2 
Life onely. And when the Reverſion detcended to one Joynt: 
tenaut fo2 Life ; 02 — One lo Life purchaled the 
Keverſion ; The Jopnture is tevered , and the Eitate fo2 Life 
Bar ok neo e . te Semin 
r ; 

bas, Tat the Eſtate to; Lite ſhould ſo continue. And it was 
cited to be fo Ruled 33 Elm. in the Lady Morgans Caſe, in the 
Court of (Uatds; and in 37 Eliz. to be ſo dged in this Court. 
1 , 11 5 Ruted, That it was all 


ft was a Joynt-tenancy L the 
2:efivents are, That always, in ſuch Caſe, The TUtit is gene: 
= CAberrddde At tay Ahab fo; the Betcrvant, 

Baldry verſas Johnſon. Trin.41 Eliz, rot, 1702, 


the Deferwant, Gaoler of the (20) 
aint being befoze | 
Here, Eher directen 


i= 
- ximam 1 — — * 
Arteſted him, and Com- 
45 Ker And, after 
ig iim bp arp la Auchs 105 
- * to take htm Ita quod; 


il Commit him, They 

but as Servants to the under-Bayliffs ; and it 
is as the under-Bayliffs Þouſe. And an Action lies againſt them, 
it they have him not at the Day, dec. And nat againſt any other. 


Loucb cost 
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Southcoat verſas Manory, 


Mich. 40, & 41 Eliz. rot. 3329. 


(21) T Upon a ſpecial Uerdict, The Caſe was hat one 


White, and his TUife, were ſeiſed of. thoſe Lands, to them, 
and the Heirs of Wlute: They, by Indenture, Bargain, and 
Sell it to Paſton in Fee: wherein was a Proviſo, That if 
White, 02 his TTlife, 92 the Deirs of W. patd 100. l. to p. at 
ſuch a Day; That then it ſhould be lawiul to them, and to 
the Heirs of W. ta enter, and to re-have , and enjoy, as in 
their kozmer Eſtate , this Jndenture notwithſtanding; And 
that then, after ſuch a payment, this Indenture, and all 
other Fines, and Aſſurances , to be paſſed between the ſaid 
Parties, ſhould be to the Uſe of White, and 9.8 Heirs (leaving 
out there the Nite) And laſtly it is agreed, That all Fines, 
and Aſſurances, to be made between the Parties within ſeven 
Bears following, ſhould be to the.Uſes, Intents, Condi⸗ 
tions, Gzants, and Agreements, befoze Here expzeſſed, and 
to no other Ae , Intent, 02 Purpoſe, &c. The Deed mas 
not Inrolled, White, and his TUife, wityin ſeven Bears, Le⸗ 
vied a Fine, accozding to that Jndenture , to P. afterwards 
White died. His (Mike, at the Day, Paid the 100.1. any En- 
tered , and took the Plaintiff to Püsband. The Defendant 
Entered, by .Command of the Heir, pꝛetending, that by the 
Payment of the 100. J. the Fine was to the Qle of the Heirs 
of White, and not to the keme. Ec ſi, &c. And all the Court, 
after Argument at the Barr, Reſolved ik Plaintiff; 
That the Feme ſhouln' have an Eſtate fo2 Life: Foz ſo is 
the Condition , and the firſt part of the Clauſe; And, that 
the other part of the Clauſe', oꝛ middle Clauſe, is not re- 
pugnant, but ſtands well with it, That it ſhall be to the 
Ciſe of the Baron, and his Heirs , and doth not control the 
Limitation to the Feme fo2 her Like; And when both Clauſes 
may by any Conſtruction ſtand together, it is to be conſtrued 
acco2dingly; And the laſt Clauſe expounds this fully , That 
all Aſſurances ſhall be to all the Uſes contained in the Fn- 
denture , whereof this is one; And that, ik all the Clauſes 
cannot ſtand together, the firſt ſhall ſtand, rather then the 
laſt, And they held, That an Uſe cannot be Raiſed by Bar- 
gain, and Sale, by it ſelf, but upon the Fine Jt might 
well be limited. TTlherefoze Jt was Adjudged fo2 the 1Ilatn 
riff. 


S_ailard verſus Baker, and his Wife. 


Paſch. 41 Eliz, rot. 1043. 


Jectione Firmæ of a Leaſe of Bearcroft. Upon a ſpecial Cerdict, 
The Caſe was; That one Robert Hunt was ſeiſed in Fee of the 
Land, where, &c. and had Iſſue thꝛee Sons, viz.William, the = 
on, 


— 
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Son, by one Genter, and James, and Francis, and a Daughter 
Amie (who was the TTiitc of Baker the Defendant ) by another 
Uenter, and deviſed thoſe Lands to James, and Francis his Sons, 
And if either of them, or their Heirs, do fell che ſame, the Gift of it (hall 
ttand void, and fo return to the whole Heirs again. And in another Part 
of his TUiil he wilied,Thar James, and Francis, his Sons, ſhould pay annual- 
ly to William Hunt lus Eldeſt Son, and his Heirs 3-1. Robert the Deviſce 
died: James, and Francis Enter, and die without Iſſue, And, TUhe- 
ther this were an Eſtate Tail in them, which determined by 
their death without Jſſue , o2 were a Fee, which ſhall go ts thetr 
Siſter of the entire Blood: D2, TUhether it were an Eſtate fo2 
Life onely in them: was the Queſtton. And all the Court, akter Ar- 
gument at che Barr, reſolved, That it was an Eſtate in Fee; 
Becauſe it appears, that the Intent ok the Deviſoz was, That 
the Heirs of the Oe viſee ſhould have it, by the Toꝛzds, It he, or his 
Heirs alien; Allo by the TU92DS, Reſerving Rent of 3.1. to his Eldeſt Son, 
and his Heirs : So as they gave a Conſideration fo2 it: So of necef- 
ſity it is to be intended, that he gave mo2e then an Eſtate fo2 
Lite, And it cannot be an Eſtate Tail: Fos, firſt, it is a Fee ſim⸗ 
ple by the Intent of the Till; Fo2 ſo the Till hall be conſtrued, 
acc02Ding to the Intent of the Deviſo? , ik it may be collected, 
when the TU102ds are Satis apta, although they be not Conſulta. 
And the Intent alſo plainly appears, That he purpoſed,the Heirs 
of the Deviſte ſhould have it, which makes a Fee, And to have 
it an Eſtate Tail cannot be: Fo2 his intent appears not by an 
erpeſs (1020s, And as Walmſley ſatd, A ill ſhall not be con⸗ 
ſtrued by Intent upon an Intent; fo2 then it ſhould be uſque Infini- 
tum. And although the To2ds be, Provided, that if they, or their 
Heirs alien, cc. That their Eſtate ſhall be void, and that the Land ſhall Re- 
vert; That is a void Condition, being annered to a Fee: And a 
ce cannot be limited upon another Fee. And the T102d Revert 
jall be conſtrued , that it ſhould be an Eſtate Tail, when it 
doth not appear , that his intent was to make if an Eſtate Tail, 
but a Condition: F02 otherwiſe, by the altenatton of the one the 
Eſtate of the other ſhall not be determined; And this was his In⸗ 
tent: And ſuch a Condition cannot be annered to an Eſtate in 
Fee by the Law, And therefo2e it is void, and thereupon Ad⸗ 
Judged fo2 the Oetendant, ö 


Brown verſus Adams. Trin. 41 Eliz. ror, 1125, 


Ebt upon an Obligation conditioned, That if one Tovie ap- 

peared befo2e the Juſtices of the Common Bench, &c- That 
then, &c. The Detendant pleaded, That one Whyſtler purſued a 
Capias out of the Common Bench, which was delivered to the 
1Þlaintiff, being Sheriff of Oxford, who made a Tarrant to 
the Bayliff of the Pund2ed of H. to Arreſt the ſaid T. And one J. S. 
put in his own name, as a ſpectal Bayly to Arreſt the ſaid I. 
And that the ſatd J. S. by coloꝛ of that Tarrant Arreſted the ſaid 
T. at D. in the County of Oxon. and carried him to W. in the 
County of Berks, and there detained him until the Defendant, 
and the ſaid T. entred a Bond to the or as Sheriff of the 
County of Oxon. fo2 the appearance of T. So the Bond is void by 
the Statute of 23 H. 6. and hereupon the Dlaintift Demurred, and 
it was Adjudged, that the Plea uy: =_ F02 although this _— 


— 
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was made by Dureſs, as all the Court agreed, and that the De⸗ 


fendant might well have pleaded it, and relied upon it, pet it is 


not within the Statute. And the Dekendant is not aided there- 
by: 100 T. was never in the Sheriffs Cuſtody after the Arreſt, 
And the Bond taken out of the County 18 by Dureſs, but not 
within the Statute. TWherefoze it was Adjudged acco2dingly, 


Hillarij, 42 Eliz. in Camera Scaccarij. 


Ball verſas Bridges, Hill. 41 Eliz. rot. 1100. 
Rror of a Judgment in an Action upontheCaſe fo? theſeTUozds 


of Bridges, He is a maintainer of Thieves, and keepeth none but 
Thieves in his Houſe , and I will prove it, &c. The Erro?2 aſſigned was, 
That the TU02ds were not Actionable; Fo2 he doth not ſay, and 
averr, That he knew them to be Thieves, whom he matntained, 
And one may have Thieves in his Houſe, and maintain them 
and know them not to be Thieves, and then it is not any of- 
fence. And (9 was the Opinion of all the Juſtices, and Barons, 
and the Judgement was Reverſed. 


Higgs verſus Holiday. Ante, Paſch. 41, Plac. 9. 


| was bꝛought of a Judgement, and aſſigned in the Point 
of Law, Anderſon, The Pꝛoperty of the Money was never in 
the Paſter, but in the Servant: Foꝛ if a man delivers Money to 
another, the Dꝛoperty thereof is in the Baylee, becauſe tt cannot 
be known, and he can maintain Accompt onely : Quod omnes alii 
przter Clerk, & almſley conceſſerunt : Fo2 the TUrit of Accompt 
_ the Pꝛoperty of the Money to be in him: Fo? it ſuppoſeth, 

hat he is Recepror denariorum of the 41 here the Plain⸗ 
tiffs Declaration is not good, fo? it is alledged, That he caſuali- 
ter perdidit the Money. And when he had loſt the Poſſeſſion there⸗ 
of, he had loſt the Pꝛoperty alſo, becauſe it cannot be known. And 
ow = the Juſtices, and Barons agreed, and that it ſhould be 

rled. 


Winchcomb verſas Shepheard. 


E of à Judgement in the Queens Bench in an Action upon 
the Cale f02 cutting down the Bank of a River, whereby his 
Me dow apjoyning, was ſurrounded. The Defendant Juſtifies 
b jÞzeſcription, 02 the Reparation of his (the Defendants ) 

ill; And thereupon the Plaintiff Demurred, and Adjudged as 
gainſt him, That the Pꝛeſcription was good, and the manner 
of pleading, And now Etro? thereof bzought , and the Erro2 
aſſigned fo2 the manner, viz. becauſe he pꝛelcribes to cut down the 
Banks, b n the River, which runs to the Defendants Mill, 
and the River called Old Charwell, and ſaith, That he cut down 
the Banks of the ſaid River,and ſaith not between the Old Charwel; 
and ſo not perſuant the Pꝛeſcription, & it was holden to be an in- 
curable fault, But it was moved, That the Declaration was not 
good: Foz that he Declares,That he is Leſſte at Cu ill of Lands, 
and averreth not the Life of the Leſſoꝛ. Sed non allocatur. Becauſe the 
Declaration is, That by vertue of the ſaid Leaſe, at the _— 
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the cutting, and ol the Arion bꝛought, he was poſſeſſed, whereby 
is neceſſarily to be implied, That the Leſſoꝛ was alive, Where 
fo2e the firſt Judgement was Reverſed, and the Reco2d remand- 
ev. And the Court of Queens Bench, _ their fo2zmer 
Judgement, awarded a Writ of inquiry of Oammages., 


Paiſic verſus Mondford, Trin. 41 Eliz, rot. 1088, 


Rror of a Judgement in an Action fo2 theſe (U0DS, Mris. Mar- f 
garet Paſsie ( innuendo the Plaintiff) ſent a Letter to my Mr. and there- (27 

in willed him to poy ſon his Wife. The Erro? aſſigned was, That the 

Moꝛds were not Actionable: fo2 there is not any Act done, and 

ſo not like to the Caſe, where one laid, That J. S. lay in wait to 

commit ſuch a Murder, &c. But all the Juſtices, and Barons, be. 

ſides Kingſmill, reſolved, That the Action lay; Fo2 it is a great 

Slander to will one to do ſuch an Act, which is {o odious.There: 

2 it * Adjudged acco2dingly , and the firſt Judgement was 

affirmed, 


Glaſcock verſus Dufficld, Mich. 40, & 41 Eliz. rot. 60, 


s in conſideration he would ſell to the Defendant thzee , _ 
Cows fo2 10.1. that the Defendant pꝛomiſed to pay the 10.1. (28. 
at the Feaſt of Eaſter following, And ifhe failed, That he would 

ay unto him 100. l. cum requiſitus eſſet. And alledgeth in facto, That 
he fold the Cows unto him accozdingly 2: And that the 10. |. was 
not paid at the ſaid Feaſt; TUhereupon he bꝛought this Action foꝛ 
the 100.1. wherein he recovered: And in a TUrit of Erroꝛ it was 
alledged,T hat it was not a ſufficient Conſideration fo2 the 100. 1, 
But all the Court held it to be good, and affirmed the Judge - 


ment. 


Ccccc 2 Termino 
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Rowleſton verſus Alman, Paſch. 42 Eliz, rot. 


Reſpaſs, Fo? the taking of a Gelding, and two 
J Spoons of the Plaintiſfs in Rowleſton. The 
=> Defendant pleaded, That he was the Queens 
2 Bapliff of her Mannoꝛ of Burton extra, ann 
that at ſuch a Court holden beſoze one J. stan. 


Cr SER AmC De 2 


— 


he was amerced to 6.8. 8. d. which was affirmed by J. N. and 
J. D. Tenants there; TUhereupon he, as the Queens Bayliff, di- 
ſtrained that Gelding in Burton, fo2 that Amercement: And, That 
the Plaintiff himſelf delivered unto him thoſe two Spoons, in 
redemption of the ſaid Gelding, which he detained, until the a. 
mercement was paid unto him: And traverſeth the taking in Rowle- 
ſton 2 And hereupon the Plaintiff Demurred in Lav, and it was 
argued by Coventry f02 the Plaintiſf, and by Godfrey fo2 the Deken⸗ 
dant. Firſt, Becauſe it is pleaded, Quod preſentatum fuit, That he 
ſurcharged the Common, &c. And doth not alledge in facto, That 
he \urcharged : But the Court held it to be well enough pleaded 

y the Bapliff, to whom it ſufficeth to take Connſance of the Pꝛe⸗ 
ſentment, and no mo2e, & non refert, as to him, whether it be true, 
02 not; 41 Ed. 3. 27, 24 Ed. 3. 26. Secondly, Becauſe the Amerce- 
ment ought to be by the Suto2s , being in a Court Baron, they 
being Judges there, and not by the Steward : A Diſtreſs alſo 
cannot be taken foꝛ it, unteſs there had been a ſpecial Cuſtom al- 
ledged: But the Court reſolved, That it was well enough : Foꝛ 
it is the common courſe thꝛoughout the Realm, that the Amerce⸗ 
ments are Aſſeſſed by the Steward, And the Diſtreſs in ſuch Caſe 
is incident, and lawful. Thirdly, Jt was moved, That this 
Diſtreſs by a Bapliff, not having any Tarrant to do it by E- 
ſtreat, 02 otherwiſe, is notlawful ; Foꝛ he cannot diſtrain ex officio. 
And of that Opinton was Popham , but the other Juſtices concet- 
ved otherwiſe; 9 Ed. 4. 40. 28 H. 6.4. 33 H. 6. 2. Book of Entries, 
507. Mherefoze they would adviſe, and afterwards, fo2 this laſt 
Caule p2incipally, it was Adjudged fo2 the 19laintiff, Note, It 
was held, That a common Perſon cannot diftrain fo2 ſuch A⸗ 
mercements, in a Court Baron, without Pꝛeſcriptign. But 
the Queen here by her P2erogative might, as Popham held, * 
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Hill verſas Langley. 


D#: upon the Statute of 1 R. 3. cap. 3. Foz that the [Plaintiff (2 


being impꝛiſoned upon ſuſpicion of Felony , the Defen- 
dant took his Goods, befo2e he was convicted, oz attainted, contra 
formam Statuti, &c. and demanded the double value: upon the Jſſue, 
Non deber, it was found fo2 the Plaintiff, and moved in Arreſt of 
Judgement, That the Declaration was not good: Foz that it 
is not alledged, That they were ſeized fo2 this Caule t fo2 it he 
took them as Treſpaſſer , an Action lies not upon this Statute. 
Sed non allocatur: Becauſe it ſhall be intended, that he ſeiſed them 
fo2 this Cauſe, when no other cauſe is ſhewn : And the Addition, 
contra formam Statuti, explains tt, and makes it good, if it had been 
befoze ambiguous: As in 14 Elz, Dyer, 312. in an Action fo? dt- 
ſtraining averia carucæ contra formam Statuti, Although it be not a⸗ 
verred, that he had other Goods ſufficient fo2 the Diſtreſs, it is 
well enough: F02 contra formam Statuti implies as much, CUbhere- 
foꝛe it was adjudged foꝛ the Plaintiff. 


Mints verſas Bethill. Hill. 42 Eliz, rot. 777. 


Ebt ttpon an Obligation conditioned, That, if the Defendant 
at all times, upon requeſt , delivered to the Plaintiff all the 
Fat, and Tallow of all Beaſts, which he, his Servants, o2 Af- 
igns ſhould Kill, oꝛ D2eſs befo2e ſuch a day, That then the Db- 
ligation ſhould be void. The Defendant pleaded, That, upon 
every requeſt made unto him , he delivered unto the Plaintiff all 
the Fat, and Tallow of all Beaſts, which were killed by him, o2 
any of his Servants , oz Aſſigns befoze the ſaid day. And here- 
upon the Plaintiff Demurred, Stephens fo2 the Plaintiff moved, 
That this Plea was not gsod in ſuch a generallityv. But he 
ought to have ſatd , That he had delivered ſo much Fat, oz Tal- 
low, which was all, &c. 11 hat he had killed ſo many Beaſts, 
whereof he had delivered all the Fat, So as the Plaintiff might 
ve Aſſtoned a Bꝛeach certain: Foz it lies in his pꝛoper Conu- 
ance , and therefoze he ought ſpectally to have pleaded it; as 
12 H. 8.7. & 9 Ed. 4. 4. ate. nd Hillar. 37. Eliz. between Sands and 
Maleverer in this Court, where the Condition of an Obligation 
was, That the Obligoꝛ, who was Bayliff of the Banno2 of the 
Obltgee » ſhould render a juſt accompt, befoꝛe ſuch a day, of all 
the Rents of the anno? , which he had received: In Debt 
upon this Obligation he pleaded , That befo2e the ſald day he 
= made an Accompt of all the Rents , which he had recetved. 
And becauſe he did not ſhew what Sums he received it was ad- 
udged to be fll. Utherefo2e, &c. Popham, andall the Court held 
re, That the ]Iea was good: Foz when the matters to be 
prone tend to Infinttenefs, and Multiplicity, whereby the 
olls ſhall be encombꝛed with the length thereof , the Law al- 
lows of a general pleading'm the Affirmative, and by that rea- 
ſon allows of the Rulz, That he, who Pleads in the Aftirmative, 
(Hall alledge perfoꝛmance of Covenants generalty, And it hath 
been reſolved by all th? Juſtices of England, That, in Debt upo 
an Obligation to perfozm the Covenants in an Jndenture , 


itifficeth to aliedge perfo2mance generallv. So where one os: 
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[iced to deliver all his Evidences , oz to aſſure all his Lands + 
It ſufficeth to alledge, that he had delivered all, &c. 02 aſſured all 
his Lands. And it ought to come on the other ſide , to ſhew the 
contrary in ſome particular. And Popham ſatd, That he doubted 
of the Caſe of Maleverer befo2e cited: But it may ſtand with rea- 
ſon, becauſe the Rents of the Banno? are certain, and may be 
collected into a ſhoꝛt Sum. TUherefo2e they all reſolved fo2 the 
Defendant. 7TUthereupon the Plaintiffby the Detendants aſlent, 
gave 40.s. fo: Cofts, and waved his Demurrer, and aſſigned a 
Breach, Vide 13 H. 7. 19. 6 Ed. 4. 2. 39 H. 6.21. 


Ann Laſingtons Caſe. 


. Laſington as Endicted by the name of the life of J. p. 
of D. Beaman ; And Exception was taken , becauſe ſhe had 
not any Addition. Sed non allocatur. Vide 3 1 H. 8. Dyer, 46. And ſhe 
was Endicted of petit Larceny, & another was Endicted as Acceſſary, 
And becauſe one cannot be Acceſſaʒy in this Caſe, no moze then in 
Treſpals. the Acceſlazy was thereupon diſcharged. 


Miller verſas Eaſtcrowe. 


Di. fo2 Mony upon ſale of Land. The Dekendant tend2ed his 
Law, Gawdy held, That he (hould not be admitted there- 
to: F092 it is a real Contract, but all the other Juſtices e contra. 
TUhereupon it was Ruled, That he ſhould make his Law, &c. 
Vide 22 H.6, 44. 34 Ed. 1. 18 Ed. 2. 31Ed.z. 34 H. 6. tit. Ley 28. 45.72.73. 


Dingley verſus Moor. 


— — upon the Statute 33 H. 8. cap. 16. fo2 buying of T0» 
ſted-Barn, within the County of Norfolk, not being a TUraver, 
and recites the Statute of 33 H. 8. and the Statute of 1 Ed. 6, cap.6. 
whereby it is made perpetual ; And that this offence was contra 
formam Statuti 33 H.8, &c. Fenner held, That foꝛ this cauſe the Jn- 
fozmation was not good: Fo2 the Statute of 33 Hi. S. is not ow 
as an Act by its ſelf; But it is as a new Adjective, and it ought 


to be coupled with the Statute of Pꝛince Ed. 6. and the Jnfo2- 


mation ought to conclude contra formam Statutorum, &c. Ag it was 
in Shelcons Caſe, where one was Endicted foꝛ Recuſancy, contra 
formam Statuti, it was awarded to be ill: Foꝛ it ought to have been 
contra formam Statutorum of 1 Eliz. & 23 Eliz. Popham;T rue it is,That 
it was ſo ruled, becauſe the Statute of 23 Eliz. depends upon 
I Eliz. F02 it is, That every one, who refuſeth to go to Church a- 
ainſt the Foꝛm ofthe Statute of : Eliz. ſhall fozteit ſo much, &c. 
ut the Caſe in Queſtion differs from it. And therekoze 
there ought to be a difference obſerved , when a Statute is made 
to endure foꝛ acertain time, and is afterwards made perpetual 
by anew Act, 02 made perpetual in part , and where it iscontt- 
nued with anew addition: Foz where a Statute is made perpe- 
tual in part, 02 in whole, without any new Addition, oz Altera- 
tion, The offence may well be ſuppoſed againſt the Foun ofthe 
firſt Statute : Fo2 that Act is made to continue; And here in this 
Caſe, this Statute of 33 H. S. is made to continue foꝛ Barfi Spun 
upon Rocks , but not fo2 other Barn; And the Mtb 
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might well be contra formam Statuti of 33 H.. But Popham held 
Te gon, Repu peer; 

02 otherwi not 
any offence, as they all held.UUherefo2e, — * 


Hamond verſus Dominam Reginam. 


Por to Reverſe a Judgement given upon an Endictment. (7) 
The firſt Erro2 Afiigned was, Becaule the Reco2d is, Quod 
per Sacramentum J. S. &c. it was 9 » and theſe Mods, pro- 
borum & legalium hominum, were left out: And f02 this cauſe the 
Court held it to be ill; and, to purpoſe, Gawdy cited 11 H. 4. 
41. where an Endictment was diſcharged , becauſe that ſome of 
the Endicters were Dutlawed of Fe ny : S0 they were not 
probi & legales homines. Another Erro2 Aſſigned was, becauſe it ap- 
pears not in what County the Place was , where the @ndict- 
ment was taken. But a County was named in the argent of 
the Recoꝛd. And therefore it was held alſo to be ill, and Rule 
was given fo2 the Reverſal thereof, unleſs, &c. 


Leeds verſus Shakerley, 


' A Crion upon the Caſe, ſuppoſing, whereas he was ſeiſedin Fee cg 
A ot à Mill R that he, and all thoſe,whoſe Ele. (5) 
&c. from time, whereof, &c. had had a TUater-courſe running by 
thee Uills, viz. A. B. & C. to the ſaid Mill, That the Defendant 
cut the Banks of the Tater⸗courſe in A. whereby he loſt the Pꝛo⸗ 
fitsof his Mill. The Defendant pleaded Not guilty , and found 
againſt him. And it was now alledged in Arreſt of Judgement, 
That this Ven. fac. was awarded onely from A. where the cutting 
was, whereas it 12 5 to have been alſo from all the thꝛee Uills, 


and from the (ill, where the Mill is. Sed non allocatur; Becauſe 
e Iſſue is Non Culp- But if the Iſſue had been upon the Pꝛeſcrip⸗ 


tion, it had been otherwiſe. Another Exception was, becauſe it was 
Galen That he was Setled of the Mill at = time of the 


tion was good: Foz it ſuppoſeth that the Plaintiff ſeifirvs exiſtic 
of a Mill, Ipſeq; & omnes illi, whoſe Eſtate he hath in the ſaid Mill, 
have uſed to have a later courſe. c. And that is a ſuſficient aver- 
ment of the Seiſin at the time, &c. And this Exception was taken 
in Dame Browns Caſe, 14 Eliz. Dyer, 320. and yet nt han 
udgement. But all the Court (abſente Popham) held, That the 
eclaration was inſufficient fo2 this Cauſe. And Gawdy ſaid, 
That in the ſaid Caſe of 14 Elz. the Opinion of the Lo2d Dyer 
was, that the Count was inſufficient, and Erro2 is there ought 
ft - — Judgement. Wherefoze it was here Adjudged foz the 
nt. 


ut Hearn, Serjeant, thr he Plain the Declara- 


Middleton verſus Baker. 


| — firmæ. It was held by all the Court upon Evidence ta (9 
a Jury, That if the [Plaintiff in an Ejectione fitmæ, 02 other A- 

tion, gives in Evidence any Matter in TWUriting, 02 Reco2D, 02 
a Sentence in the Spiritual Court (as it was in this Caſe) and 
the Defendant offers to Demur thereupon, The PlaintiFought 


(10) 


(11) 


(12) 
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to joyn in the Demurrer, oꝛ wave the Evidence , becaule the De⸗ 
kendant ſhall not be tompelled to put a matter ot difficulty to Lay 
gents, and becauſe there cannot be any variance of a matter in TUri- 
ting. But ik either Party offers to Demur upon any Evt- 
dente given by TUttneſs , the other, unleſs he pleaſeth, ſhall not 
be compelled to joyn , becauſe the credit of the Teſtimony is to be 
examined by a Jury, and the Evidence is incertain , and may be 
enfo2ced moꝛe, 02 leſs. But both Parties may agree to joyn in 
Demurrer upon ſuch Evidence. And in the Queens Cale, The 
other Party may not Demur _ Evidence, ſhewn in Writing, 
92 Reco2d foꝛ the Queen, unlets the Queens Counſel will there- 
to aſſent. But the Court in ſuch Caſe ſhall char ge the Jury ta 
finde the matter ſpectally, as appears 34 H. 8. Dyer, 53. But this 
is by Pꝛerogative. 


Plowmans Caſe, 


oy was Endicted, Foz that, he being a Conſtable, Arreſted 
J. S. fo2 Felony, and voluntarily let him go at large. Exce⸗ 
ption was taken to the Endictment, becauſe he doth not ſhew fo2 
what Felony : fo2 the other may Travers it. Vide 8 Ed. 4. 3. Se⸗ 
condly, He doth not ſhew when the Felony was committed: Foz 
it may be it was befoze the general Pardon, and then the permit- 
ting him to go at large is no Felony, TUherefo2e, fo? theſe rea- 
ſons, the Endictment was held to be inſufficient, by Cliach, and 


Fenner, cæteris abſentibus. 


Anonymus. 


E of a Judgement in an Action upon the Cale. The Er⸗ 
roꝛ aſſigned was, Becauſe the Ven- fac. was Quorum quilibet habet 
4. libratas terræ, cc- where the Foꝛm, ꝛeſcribed by the Statute, is 
Quorum quilibet habet 4. libras terræ, &c. But it was (aid, That li- 
brata terræ 1S dg good Latine as libra terræ. And the Statute 
intends not a pꝛeciſe Fo2m, but that every one ſhould have 
4.1. terræ; and the courſe in Fines is, by libratas: And - I Protho- 
notaries of the Common Bench certified their courſe to be al- 
ways, after the Statute, to make their TUrits quatuor libratas 
n it was held to be no Erroꝛ, and the Judgement was 


* 
John Coſton verſus Thomas Coſton. 


Reſpaſs of Battery. The Defendant pleaded de ſon aſſault de- 

meſn, &-c. The Plaintiff replies, That the Defendant Tho- 
mas Coſton beat him, de ſon Tort demeſn fans tiel cauſe, per ipſum ob» 
Coſton ſuperius allegatum ; And ſo to Iſſue, and found fo2 the Plain⸗ 
tiff. And it was moved in Arreſt of Judgement, That this was 
a Default in the Plaintiffs Replication , and not helped by an 
Statute : F02 it is ſubſtance , and there is not any Iſſue at all 
jopned: Fo he Traverlſeth matter alledged by J. C. whereas it is 
alledged by T. C. But all the Court held it to be but a Milpꝛiſion, 
and, the Court being kull, they awarded, T hat ithould be amend- 


Anonymus- 


tf — — 
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Anonymus. 


Arrris, Serjeant, mobed this Caſe to the Court (which he ſald 

was then depending befo2e Sir Rich. Leuknor, Juftice of Che- 
ſer, who Deſired their Opinion therein ) viz. Jf an houſe be robbed 
in the day, and the Felons eſcape, Hue and Cry being made; 
Ulhether the Hunn2ed ſhall anſwer fo2 that Robbery, by the Sta- 
tute of Wincon. And he ſhewed to the Court a Cale waitten by 
Juſtice Windham, 10 Eliz. rot. 2415. That a Mercer, inhabiting with⸗ 
in a Gili not walled, was robbed in the night in his houſe : And 
in the moꝛning his Ser vants perceived it, made Hue, and Crie, 
And, becauſe the Felons were not taken, The Hundꝛed ought to be 
charged, by the Opinion of all the Juſtices of the Common- 
Bench. And Sawdy, ſeeing the Caſe, (aid, That ye well knew it 
to be the hand-witing of Juſtice Windham. But he, and all the 
Court held it to be no Law. Foz Jt hath been oftentimes Re- 
ſolved,, That fo2 a Felony done in the night the Pundzed ſhall 
not be charged, And he, and Popham conceived, That in the J22in- 
cipal Caſe the Hund2ed ſhall not be charged: Fo2 the Sta- 
tute of Winton extends onely to Robbertes done to the Perſon: 
And was [22incipally made fo2 the ſafeguard of Travellers: But 
every one ought to keep his houle at his peril; Foz Jt is his Ca- 
ſtle, and no other ought to meddle there. And therefo2e It is not 
reaſon, that any ſhould be * 4 F he be Robbed there. Ana 
Coke, Attoꝛney General, ſaid, That Jt was Ruled ſo about 31 Eliz. 
inthe Common Bench, in a Caſe, wherein he was of Counſel. 
And Popham ſatd, If Beaſts be ſtoln out of a Cloſe, and ue, and 
Crie is made, yet the Hundꝛed ſhall not be charged. Foz the Pun⸗ 
dꝛed ſhall not be charged, but where the Party Robbed gives no⸗ 
tice in convenient time Thich cannot be done by Jntendment, 
when the Beaſts are ſtoln in his abſence, And, in the particular 
Caſe, renner, and Clinch Delivered not any Opinion. Noce, The Sta- 
tute is, becauſe that Robberies, Homicides, Arſons , and Larcenies, &c. 


The which Arſons is to be extended to Houſes, 


Love Ver ſus Prin. 


Pankibicion 02 that p. Libelled againſt L. befo2e the vis Com- 

miſsion, That the ſaid 1. Beat — * at leaſtwiſe Afſaulted him 
with a Bill, and would have ſtrucken him being a Clerk, and cal⸗ 
led him Gooſe, and Woodcock, with many ſuch wozds; Thereas 
ſuch Pleas of Aſſault, and Battery appertain to the Court-Tem- 
pozal. And now Conſultation was p2ayed; Foz being done to a 
Clerk, The Court-Spiritual might examine it. But all the 
Court held, That a Prohibicion well lies: Fo92 although, fo2 vio- 
lenta manuum injectione in Clericum, The Sute ought to be in the 
Spiritual-Court, As 1 by Articul. Cleri, cap. 1. pet foꝛ an Al- 
ſault onely Jt is clear, That the Sute ought to be at the Com- 
mon Law: And fo2 theſe wozds, They be not Actionable. TUhere- 
foze It is not reaſon he ſhould be vered fo2 them. And Jt was 92- 
Dered, That the Prohibicion ſhould ſtand, 


Dvdd d Lanes 


(13) 


(14) 


— 


— 
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(15) 


(16) 


(17) 


(18) 


— 


Lanes Caſe. 


Ane, und Lane were Endicted, Eo quod Felonice duas centenas caſei 
cepit, & aſportaverunt, Becauſe Centenas iS incertain , what 
weight, viz. Libras, 02 Uncias, O2 Any other, As alſo becauſe Jt wag 
Cepit in the Singular Number, And Jt was Ruled, That the 
Endictment was ill fo2 both Caules, 


Stansbies Caſe, Paſch, 42 Eliz, rot, a7, 


Grate was Endicted upon the Statute of 8 H. 6. And Exce⸗ 
ptfon was taken to the Endictment, becauſe Jt was rali die, & 
uno, &c. in meſſuagio, cc. exiſtent, Liberum Tenementum 7. S. intravit, & 
ipſum 7. S. expulit, & diſſeilivit. And he doth not ſay, Adtunc exiſtent. li- 


berum Tenementum. Fo; Otherwiſe, Ex iſtent. liberum Tenementum map 


refer to the time of the Endictment taken. And fo2 this Cauſe he 
was diſcharged, 


Coverts Caſe, 


* The Defendant avows fo: Dammage-Feſant, bp 
reaſon ofa Copy Granted unto him of the place, where, &c. 
by Cooper, 0p of Winton, Lo2d of the Wanno!, &c. The Plain 
tiff ſaith, That, befoze Cooper was Biſhop, one Hern was Biſhop 
of Winton, by whole death the Tempozalities came into the 
Queens hands; And This Copy-hold, during the time, that 
Tempozalities were in the Queens hands, Eſcheated, and the 
Queen Granted it to the Plaintiff in Fee, by fozce whereof he 
put in his Beaſts, and Traverſeth the Grant by Cooper, c. And 
thereupon the Queſtion was, Thether this Travers were good, 
92 not? And the whole Court held, That the Travers was good. 
And firſt they held clearly, T hat the Grant by the Queen of the 
Copy-hold Eſcheated was good: And, That this Travers 
ought to be: Foꝛ there is not any confeſsing, and avopding; be- 
cauſe he doth not confeſs the Seiſin, and Grant by Copy. But, it 
he had confefled, That the Bifhop had Entered, and Granted it 
by Copy, Then there needed not any Travers. So where one 
Juſffifies by Leaſe from J. S. the Plaintiff ſaich, That J. S. Jnfeof- 
fed him betoze, It is not good without Travers. Oꝛ to ſay, That 
the ſaid J. S. after the Feoffment Entered, and Diſſeiſed him, and 
made the Leaſe, and afterwards Re-entered. So thereby he 
confeſſeth, and avoydeth the Leaſe Alledged. TU herefoze Jt was 
Ruled accozdingly. 


Huiſh verſus Philips. 


.* Querela, and ſhe ws; That he was Obliged in a Statute 
Merchant of 600. to the Defendant,to the uſe of one Jo.Buſh; 
And that a Defeaſance was made thereupon : That It he papd 
ſuch Sums, at ſuch days, to John Buſh, That the Statute ſhould 
be void; And ſhetvs, That at every of thedays, and places, pe 
was Paratus to pay the ſatd Sums, & obtulit them, And the ſaid 
JB. was not there to receive them. The Defendant pleadeds 
That at ſuch a day John B. was at the place, where, Kc. — 2 
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manded the Sum, And neither the Plaintiff, noz any fo2 him, 
were there fo2 to pay it, Abſq; hoc, That the Plaintiff obculic the ſatd 
Sum at the ſaid day, &c. And thereupon the Plaintiff Demur- 
red. And Jt was moved fo2 the Defendant, That upon this Mat⸗ 
ter an Audita or lies not: F02 John Buſh is a Stranger ts the 
Statute : And although he tendered to a Stranger, who refuſed, 
yet the Reconuſance is Fo2feited, Foz It is at his Peril, to 
p2ocure the Stranger to accept it, when the Act is to be done to a 
Stranger. But all the Court held, 74 was a ſuf- 
fictent perfozmance, the Defeaſance of the Statute being made 
to the uſe of J. Buſh, But if he had been a meer Stranger, and 
was not to have any benefit thereof, Jt ſhould be otherwiſe. And 
therefoze Glanvile ſatd, That It was Adjudged betwirt Carne, and 
Savery , That where one was Dbliged to another man, to the uſe 
of athird erſon, to deliver a Cheſt to the ſatd third Perſon, who 
refuſed to receive it upon the Tender at the day: That the Db- 
ligation was ſaved, "Becauſe the Obligation was to the uſe of the 
third Perlon: For he ſhall not take advantage of his own Act.Se- 
condly, It was Alledged, That this Declaration was not good: 
Foz that Jt is therein Surmiſed, C hat J. Buſh was not there to re- 
ceive it, And he doth not ſay, no2 any foꝛ him;Fo2 if any other was 
there toreceive it f02 him. Jt ought to have been payd unto him. 
And of that Opinion was Glanvile,T hat fo2 this Caule the Decla- 
ration was not good. But all the other Juſtices held it to be well 
enough. Foꝛ Jt ſhall be intended that neither he, no2 any other by 
him {awfully Autho2tzed was there to receive it, Fo? if fo, It had 
been, as if he himſelfhad been there, and ſo Jt ſhall be intended 
upon the ]Pleading. Thirdly, Jt was held, T hat the Travers 
was not good. Foz there being an Expzeſs Affimative befo2e, 
Quod paratus fuit, & obtulit, & c. And Non obculit being an expꝛeſs Me⸗ 
gative, There ſhall not be any Travers. Foz when a Batter is 
expꝛeſiy pleadedin the Afﬀfirmative,whichis erp2eſly pleaded by the 
other party in the Negative, there a Travers is needleſs, be- 
cauſe there is a ſuffictent Jſue joined; As 36H. 6. 15. ts, TUhere- 
foze It was Adjudged fox the Plaintiff, 


Cotton verſus Sir Gervaſe Cliſton, 


bt CIpon an Obligation. Jt was held, That where an Obli⸗ 

gation is made, and afterwards a Defeaſance is made there- 
of, It he pays a Lefler Sum, &c. There, if he pleads the Defea- 
ſance, and the Tender of the Lefſez Sum, He need not to ſa 
Tout temps priſt. A1 by the Tender he was diſcharged of alk, 
But otherwiſe It is ok an Obligation with a Condition to pay 


aLeſſer Sum. 


Bret verſus J. S. and his Wife, 


As: The Caſe was ; That William Dracot, firſt husband 
to the Feme, Sent his Son to Table with the Plaintiff fo2 
three years, and agreed to give unto him fo2 every year 8.1. and 
Conſideration of her natural affection to the Son, æ in Conſidera⸗ 
tion, That the Son your continue during the Refivue of the 
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time with the ]Ilatnttff, pꝛomiſed to the Plaintiff to pay unto him 
6.1. 13.5. -y d. f02 the Tabling of the Son #92 the time paſt,and 8. 1. 
fo2 every year atter, that he ſhould continue there with the Plain⸗ 
tiff; Afterwards ſhe married the Defendant, And the Dlaintif 
bꝛought his Action as well foꝛ the 6. l. 13.8. 4. d. as fo2 the Tabling 
fo2 the two years following. And Warberton moved, That this 
Action lay not. Firſt, becauſe Jt was an Entire Contract by her 
firſt husband fo2 the Entire year, which cannot be apPo2tioned, 
Secondly, becauſe natural affection is not ſufficient to ground an 
Aſſumpſit without Quid pro quo. Thirdly, That this is a Contract, 
fo2 which Action of Debt lies, and not this Action. But all the 
Court held, That Jt well lay. Foz as to the firſt, Jt 1s well ap⸗ 
poꝛtionable, becauſe It being (02 —1 » which he had taken, 
There ought to be recompenſe, although he departed within the 
year, 92 that the Contracter died within the year. To the ſecond, 
They agreed, That natural affection of it (elf is not a ſufficient 
Conſideration to ground an Aſſumpſit, Foz, although Jt be ſuffi- 
cient ta raiſe an uſe, yet it is not ſufficient to ground an Action, 
without an Expꝛeſs Quid pro quo. But Jt is here good, becauſe Jt 
is not onely in Conſideration of affection, but that her Son 
ſhould afterward continue at his Table, Nihich is good as well 
fo2 the money due befo2e, as fo2 what ſhould afterwards become 
Due, And as to the third, True Jt is, That, if the Contract had 
been onely fo2 the Tabling afterwards , Then Debt would have 
lain, and not this Action. But in regard It is conjoined with an- 
other thing, fo2 which he could not have an Action of Debt ( As it 
is here foꝛ this 6. . 13.5. 4. d.) An Action upon the Cale lies — 
all. (As Debt with other things may be put into an Arbitrament 
Uherektoꝛe Jt was Adjudged fo2 the Plaintiff, 


Humphrey werſus Harneage. Mich, 40 Eliz, ror, 2605. 


Udita Querela, tu avoid the Execution upon a Statute, where- 

in is Surmiſed, That . Humphrey the Conuſo? (his Father) 
was Seiſed of divers Lands in Fee, and Levied a Fine of them 
to the uſe ofhimſelf fo2 Life ; And after part of them to the Plain⸗ 
tiff in Tail, and of the Reſidue to the Conuſee in Fee, and died. 
And becauſe the Conuſee afterwards Sued Execution, He 
bꝛought this Audita Querela. And, upon Demurrer, It was Adjudg⸗ 
ed, Chat this]Iurchaſe in this maner was a ſufficient diſcharge of 
the Statute. But the Demurrer was upon the — in De⸗ 
fault of a Travers, which was Adjudged not to be material. 


Willoughby verſas Brook, Mich, 41, & 42 Eliz, rot. 1704. 


Ebt Upon an Obligation, Conditioned, Whereas Edward wil. 

loughby hath before this time Commenced divers Sutes in the Court 
called the Kings Bench at Weſtminſter, againſt William Hutchinſon ; If the ſaid 
. H. ſhall without delay, by his Lawful Attorney, appear, and make anſwer 
to all Actions, and Declarations Commenced againſt him, That then, &c. 
The Defendant pleaded, That poſtea, »iz. Such a day W. H. ap- 
PeareD, & paratus fuit reſpondere, 9c. But there were not then any 
Actions there depending: And Jt was thereupon Deu, 
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And all the Court held it to be an ill Plea: Fo2 the Obligation 
Eſtopps him from ing, T there were not any Actions there 
depending. As ifa man iged ta perkoꝛm the Covenants in 
an Jndenture, on his part to be perfo2med, It is not any lea to 
ſay, There were not any Covenants therein on his part to be per⸗ 
fozmed. Vide 3 Eliz. Dy. 196, & 279. {Uherefoze It was Adjudged 
fo2 the JPlaintiff, 


Thornhil & Adams verſas King and his Wife. 
Mich. 41, & 42 Eliz. rot. 1907. 


Ebt Apon an Obligation, Conditioned fo2 the 1 — 

of Covenants within an Indenture of a Leaſe, (hereof 
ane was, | hat the Leſſee, his Executor, or Aſſignes, nor any other, who ſhall 
come to have the Eſtate, or Intereſt in the Term, or any part thereof, ſhall not 
alien their Ettate, without Licence of the Leſſor, but only to his Wife, or Chil. 
dten. The Leſſee Deviſesit to his Mie, and makes her his Erecu- 
trix, who Enters therein, as Legatee, and takes King, the De⸗ 
fendant, to husband: They alien the Eſtate, The Le 2 baings 
Debt upon the Bond; They pleaded, That they had not aliened 
Contra formam Conventions. The Plaintiff chews the Aliena⸗ 
tion aboveſaid : And thereupon F was Demurred, and held 
by Anderſon, Glanvile, and Kingſmil, That the Covenant is bꝛaken. 
Foꝛ the Feme is reſtrained from aliening, by Erp2eſs woꝛds there- 
of, as well as the Leſſee himſelf: Foz It extends to the Leſſee, 
and his Alsignes; And ſhe is Alsignee. So although there was 


once an Alienation by Licence, pet that Aſsignee cannot alien 


without Licence: But Walmſley doubted thereof, Becauſe the 
wozds are, That the Leſſee, 02 Aſsignee ſhould not alien but to 
his TUlife, 02 Childzen, And the Wife is not within thoſe woꝛds, 
F02 the cannot alten ta her ſelf ; So ſhe is not intended to be 
within them. But he ſaid, It had been Adjudged here. That 
where a Condition within a Leaſe was, That neither he, no2 
his Alsignes, (ould alien without Licenſe, The Leſſee died in 
teftate; The Adminiſtratoꝛ was bound by this Condition. Vide 
Y. 152, | 


Holt verſus Liſter, 


3 5— fo2 Life, Remainder fo2 Life. Pe in Remainder fo2 Life 
Reciting, Thathe had the Eſtate in Fee, Levies a fine ſur Co- 
nuſance de droit come ceo, &. The Conulee bʒings a Quid Juris Clamax. 
The Tenant fo2 Life made Default, whereby he was Adjudgen 
to Attourn, which afterwards he did. The Queſtion was, Wbe- 
ther both their Eſtates were Fozfeited ? The one by the Fine, 
The other by the Attournment thereupon. And all the Court a- 
greed, That the firſt Eſtate was not Fo2feited, becauſe the At- 
tournment was by compulſion of the Court , upon his Default 
of appearance, and not upon his meer motion. And Walmlley, and 
Kingſmil held, That the ſecond Eſtate is not Fozfeited by this 
Fine; Becauſe the Fine is not any diſcontinuance. And nothing 
paſſed thereby, but whathe max lawfully * But Anderſon, 
and Glanvile e contra, uſe the Forfeiture is not onely where 
there is a difcontinuance, but where he doth: any Act in a Court 
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of Reco2d, whereby his will may appear to dil inherit him in Re- 

verſion. as where he p2ays in Aid of a Stranger, Oz in Waſte 

bꝛought by a Stranger, He pleads Nul watt fait, and (0 admits the 
everſion in him. Tlherefoze, &c. 


| Johnſon verſas Morgan. 


DX Upon a Bill, which was by theſe woꝛ ds; Be it Known, &-c. 
That I, William Morgan, do acknowledge my ſelf to be indebted to 7. 
?obn[on, for all ſuch Sums of mony, as AH. D. my Brother in Law did owe 
ire ſaid 7. ohnſon. And avers in Facto, That then A. D. owed unto 
hun 45.1. &c. Walmſley, and Kingſmil held it to be a good Bill, and 
the Action well grounded thereupon, with this Averment; Foz it is 
thereby reduced to a certainty. And although it be uncertain tn 
the wo2ds of the Bill, yet when it may be reduced to a certainty, 
It is well enough: But Anderſor, and Glan ile e contra; Becauſe It 
ought to be certain, what, and to whom he owed it. And here to ſay, 
That he owed that, which his Brother in Law owed, 1S void. Foz he can- 
not be endebted fo2 his Bzothers Debts: Foz the Oebts of his 
Bꝛother are not thereby diſcharged notwithſtanding, But Waln- 
ſley ſatd, That the woꝛds Tant amount, That he is indebted in ſu 

a Sum, as his Bother in Law owed, and per thereby the Debt o 
his Bꝛother is not determined. And the line Caſe was Adjudged 
in this Court, Paſch. 29 Eliz. TUherefo2e, &c. Adjournatur. 


Bretton ver ſus Prat. Hill. 42 Eliz, rot. 408, 


D#* Apon an Obligation, Conditioned fo2 the perfoꝛmance 
of the Award ot J. S. to be made, &c. The endant plead» 
ed Nullum fecit arbitrium. The intiff chews, That ſuch an Award 
was made, That he ſhould make an Eſtate of ſuch Lands to the 
Platntifffo2 Life, Remainder to J. S. a Stranger, in Fee. And It 
was thereupon Demurred, Et per Curiam, although this Award be 
votd, as to the Remainder, to a Stranger; Bet Jt is good fo: 
the particular Eſtate, and ought to be perfozmed, But, becauſe 
there was not any place mentioned in the Replication,where this, 
Arbitrament was made, and which is Jſſuable, Jt was Adjudged 
＋ as _— upon a general Demurrer. Fo2 It is mat- 


Ford verſus Rider, 


Ower. After Uer dict fo - It was moved in Ar- 

reſt of Judgement, T hat the ven. fac. by the Roll was Award⸗ 

ed Returnable 1 — but the TUrit it ſelf was made Returna- 

ble 15 Trin and ſo no Ven. fac. warranted by the Roll , and, That 

— 14 not aided by the Statute of 18 Eliz. But all the Court 

eld it to be within the Statute. And That fo2 ſuch a Piſ-paiſt- 
on Judgement ſhould not be ſkayed after a Uerdict, 


Tiſdales Caſe. 
Sſumpſit. The Caſe was, That Tiſdale, Adminiſtratoz, had a 


udgement againſthim foꝛ a Debt of the Inteſtates; And 
ned to the-Recoverer thereof, in 7 — uy 


Mo 


—— 
— — 
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would fozbear to Sue Execution againſt him until Octabis Mich. 
That he would pay unto him the Sum Recoveredat Mich. And at 
Mich. he failed of payment; And after,# befoze Octab. ich he bzought 
an Aſſumpſit And, this matter being ſhewn to the Court, It was 
moved, Firſt, That this Conſideration is not ſufficient to main⸗ 
tain the Action. Fo2 the foꝛbearance betwirt Mich. and Octab. Mich. 
is void. But all the Court held it to be well enough: Foz, if part 
of the Conſideration be good, Jt ſufficeth: And he ought to Al- 
ledge perfozmance of that Part of the Conſideration, which is 
material, and valuable, But where a Conſideration conſiſts of 
two, 02 thꝛee parts, and every one of them is valuable, There of 
neceſsity he ought to ſhew perfo2mance of every part thereof. 
They allo held, That the Conſideration to fozbear to Sue Exe- 
cution foꝛ a time certain was good Caufe to ground that Action, 
But Jt hath been Adjudged, That a Conſideration to fo2bear 
Paululum temporis ig void, f02 It is not certain: And paululum cempus 
is not Temporis pars. And the Sute after Mich. befoze Octabis was 
well, becauſe the Aſſumpſit was not perfo2med by the Non-pay- 
ment at Mich. But of that was the greateſt doubt. 


Biſcop verſus White. Mich. 41, & 42 Eliz. rot. 408, 


Relpaſs Foz breaking his Houſe : The Defendant Juſtifies (30) 
J his Entery into the Houſe vircuce of a Warrant of the She- 
riffs upon a Fieri fac Awarded to Levy ſuch a Debt de bonis, & ca- 
tallis, quz fuerunt Philip Biſcop Teſtatoris, tempore mortis in manibus Lucretia 
Biſcop his Executrix; And ſaith, That the Executrix was in the 
Aaintiffs Pouſe cum boni sſ s, and there abided. And fo2 that the 
002 of the Houſe ſtood open, he entered to Levy that Debt, &c. 
And Jt was thereupon Demurred, and Adjudged to be an ill 
Barr; Becauſe he doth not Alledge, That Bona Teſatoris were in 
the Houſe, but bona propria Executricis, which were not Lyable to 
Execution. But,if Bona Teſtatoris had been there, It was conceived, 
That the Entry had been Juſtiſiable. TUheretoze It was Adjudg⸗ 
ed ko; the Plaintiff, 


Sir George Moor, & Francis Brown verſas Onſlow. 
Hill, 41 Eliz. rot. 1553, 


P. The TUrtit was general upon the Statute of 31 H.8. (31) 
That they did hold 1nſimul, & pro Indiviſo Mancrium de D. & Terras, 
& Viſum Franci Plegit in P. And, That the Defendant denied Partt- 
tion Contra formam Statuti, exc. Che Declaration was acco2ding to 
the Trit: And that theJIlaintifts held to them, and their Heirsthe 
one Moyety: And to theDefendant,# his Heirs pertainedthe other 
Mopety. The Defendant pleaded, Quod non tenuit inſimul, prout, &c. 
And the Jury found a Special Uerdict, That the N held 
in Fee, and that the Defendant was Tenant in Tail, Remain- 
der to his right Heirs of the other Moyety. Et fi, &c. And It was 
moved firſt, That this General (Urit was not good. F02 It 
ought to have been a TUrit Specially founded acco2ding to 
the Caſe : F02 ſo the Statute appoints; T hat every one ſhall 
have his TUrit accozding to his Caſe, to be framed by the 
lerks of the Chancery. And of inion was An- 
erſon, That fo2 this Cauſe the TUrit was not good. But 
all the other Juſtices held, That this general TUrit was good, 
For the Statute doth not ÞPzeſcribea Fom, but leaves itto the 
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Clerks of the Chancery to be framed. And they have Deviſed 
this Arit upon this Statute generally, adding onely theſe wozys 
Contra formam Statuti, which ſhews it to be grounded upon the Sta- 
tute. And Jt hath been the uſual pꝛactice ever ſince that Statute , 
That ſuch TUrits between Joynt-tenants, and Tenants in Com- 
mons of an Inheritance have been allowed. But a TUrit founded 
upon the Statute of 32 H. 8. betwixt Joynt-tenants,and Tenants 
in Common ofa particular Eſtate, ought to be Special, ſhewing 
their particular Eſtates : Therefo2e It was Ruled acco2dingly, 
That the TUrit was good. Secondly, Exception was taken; 
Becauſe Partition was Demanded of the view of Franckfield, 
which is not Severable. But Jt was holden to be well enough: 
Foz although Jt be not Segperable by It ſelf; As Anderſon, and 
Glanvile held, (But Walmſley, und Kingſmil e contra) Bet the pꝛofits 
thereof may be divided: Pꝛ It may be divided, That the one 
ſhall have it at one time, and the other at another time; yet being 

emanded to have ]2artition thereof, with the Yannoz, and o- 
ther things, Jt well lies: F02 It may be entirely allotted to the 
one; and Land, in Recompenſe thereof, allotted to the ather, 
Thirdly, Becauſe this Declaration ſuppoſeth, That they held 
jointly in Fee; whereas Jt is found by the Uerdict, That the 
Dekendant held in Tail, and ſo the Eſtate miſtaken, And the 
Court held it to be ill. Foz although the one needed not to take 
Conuſance of the others Eſtate ; yet when he will take upon him 
the knowledge thereof, and miſtakes it, he fails, and his TUrtt 
ſhall abate. Fourthly, Becauſe the Ven. fac. is awarded de vicineto 
Manerii de D. where Jt ought to have been alſo from the Till, And, 
= - —— gn It was holden to be ill. But the Parties Com- 

un of 


Osbourn verſus Eden. Trin. 41 Eliz, rot. 1322, 


A Upon Retaining him tobe his Solicitor, foꝛ the pꝛo⸗ 
A ſecuting, and defending his Law-Cauſes, and pꝛomiſed to 
give unto him ſo much, &c. The Defendant thereupon Demur- 
red, Suppoſing it to have been unlawful. And Jt was Adjudged 
fo2 the Plaintiff, That the Action was maintatnable, And in 
Trin. 22 Eliz. rot. 1210. the like Caſe was Adjudged accoꝛdingip. 


Wolley verſus Moſeley, 
Mich. 40, & 41 Eliz. rot, 592. & Paſch, 41 Eliz, rot. 


Pr ofa Judgement in the Queens Bench. Upon Demurrer 
in an Aſſumpſit, The firſt Erro2 Alſsigned by Tanfield was, Foz 
that the TUrit of Inquiry ok Dammages was awarded by the 
Roll returnable Die Martis poſt Tres Trinit. And the (Urit was re- 
turnable Die Mercurii poſt Tres Trinit. And the TUrit was returned 
ſerved, and the Jnquiſition taken 26. Juni, which was Die Martis 
poſt Tres Trin. So the TUrit varied from the Roll, and therefo2e 
ill, and Erroz, and the Judgement Erroneous, But Jt was 
thereto ſaid, That Jt was the Default of the Clerk to award it 
returnable upon another day, variant from the Roll, which is the 
Marrant thereof: And therefo2e pzayed,that Jt might be amend- 
ed, And as to the Book of 4 Eliz. Dyer. 211, where an 8 was 
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awarded by the Roll returnable 08. Mich. and the Crit was re- 
turnable menſe Mich. which was ruled,T hat tt could not be amend: 


ed. Jt was thereto anſwered , that the reaſon thereof was; Be- . . 


cauſe Jt was in Caſe of an Dutlawry not amendable ; As alſo 
becauſe the fifth County was held between OR. Mich. & menſe Mich. 
which the TUrit could not warrant, if it ſhould have been amend- 
ed, and therefoze it could not be amended, And as to the Book 
of 2 R. 3. 11. where a Diſtring. Jurat. was awarded by the Roll,re- 
turnable 3 Paſch. andthe TUrit was returned 15 Paſch. and at the 
day, by the TUrit , the Partie, and Jury appeared, and Uer- 
dict, and Judgement was fo2 the jlaintiff: Aud thereupon Erro2 
bꝛought, and ruled to be ill, and not amendable; Jt was anſwer- 
ed, That the reaſon thereof was, Becauſe, if there ſhould have been 
any amendment, it ſhould have been of the Writ by the Roll, 
and not of the Roll by the TUrit; And if there the Crit ſhould 
pave been amended, then the Uerdict , which was taken 15 Paſch. 

ad been without Tarrant , and none of the Parties had day of 
Appearance, at the ſaid day. TUherefoze, &c. But againſt thoſe 
Books 7 Ed. 4. 15. was urged , where a (Urit of Hab. Corp. with 
Niſi prius was awarded by the Rolf returnable 15 Mich. and the 
Ulrit was returnable menſe Mich. g at the day, in the Country, the 
Juſtices took the Enqueſt ; And at the day in Banco this matter was 
moved tn Arreſt of Judgement, and ruled, That the TUrit ſhould 
be amended by the Roll; Fo2 the Enqueſt was well taken at the 
day in the Country, and 17 amendment is not pꝛejudicial to any, 
and it is well warranted by the Roll. A Preſident alſo was ſhewn 
Paſch. 30 Eliz. rot. 293, in the Queens Bench between Jeff, and Wilſon, 
where in Covenant, the Jud nt was upon Non ſum informatus ; 
The Crit of Enquirie of Dammages was awarded by the Roll 
returnable 5 Paſch. & the TUrit was there returnable menſe Paſch. 
and the — 441 was taken befo2e 15 Paſch. and being returned, 
Platntiff had Judgement 07th Common Bench , where the 


ion was bzought; And Erro thereof being bought, and this 
Matter aſsigned 1 Creed; and after good Deliberation, Jt was 
awarded , That the TUrit could be amended by the Roll, and 
the Judgement was affirmed, And afterwards all the Juſtices, and 
Barons, upon view of this Recoꝛd, and conſideration of the Books, 
held, That it was amendable , and ſo awarded, That the TIrit 
ſhould be amended, Vide 46 Ed. 3. 1. 9. 11 H.6. 11. A ſecond Exxoꝛ af- 
ſifned was, That although this TUrit ould be amended , it 
then appears, it was not well ſer ved, Fo2 the Inquiſition was ta- 
ken the ſame day, it was returnable by the Roll, and ſo too late; 
F02 it is the day of the returning or his TUrit, æ not of Executing 
it. But all the Juſtices,and Barons held, That it might well be exe- 
cuted the ſame day of the Return; Foꝛ it is ſufficient, if he hath it 
in Court the ſame day to return it. TWherefoze the Judgement 
was affirmed, Vide, 31 H. 6. 13. 33 H. 6. 45. 


Woodyard verſus Dannock;and Trundle. Trin. 40 Eliz, rot. 835. 


* — Upon an Obligation of 600. . dated 4 Septemb. 37 Eliz con · 

. 

Ot the n | - ybton- 

Doceng, and if the ſaid Lands be diſcharged of all Jncumbzances, 
y 


made by him, except the Eſtate, and Title of Jointure of his wife 
Eceee Elizabeth, 


(34) 
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Elizabeth, that then the Obligation ſhould be void. The B2each is 
alsigned in hoc, that the Defendant, befoze the Obligation made, 
had ſurrend2ed thoſe Lands apud Sybron prædict. to the Uſe of El. 
his wife f02 life. The Defendant pleaded,That he did not ſurren- 
Der it modo, & forma. The ]Ilaintiff (ur-rejoins, Quod ſur ſum reddidit 
apud Sybton- Docking, modo, & forma, #£, And thereupon a Ven. fac. wag 
awarded to Sybcon, and tried fo2 the Plaintiff, and Judgement ac⸗ 
coꝛdingly. And now Erro? thereof bzought. The firſt Erroz, 
Becauſe the Ven. fac. is from Sybron , where it ought to have been 
from Sybton-Docking: foꝛ ſo is the Sur-rejoinder, which makes the 
Iſſue. But the Jultices, and Barons held, That in regard the Sur⸗ 
render is alledged in the Replication to be at Sybton, and the Re- 
joinder agreeth therewith , the Jſſue is thereupon ; And the na: 
mingof Sybron-Docking in the Sur-rejoinder is but Surpluſage, c 
ſhall well be amended: whereupon Jt was awarded, that Docking 
in the Sur-rejoinder ſhould be ſtroken out, and they were ready 
to have affirmed the Judgement. But then another Erro2 was 
alsigned in the Matter, That there was not any bꝛeach aſsigned; 
Fo2 the Surrender to the uſe of Eliz. his wife is excepted , and ſo 
no bꝛeach. But it was moved by Houghcon, That this Exception 
doth not extend to the firſt Claule, but onely to the Diſcharging 
from Jncumbzances, But the Court held, That itextended to 
both, and ſo appears to be the Intention of the Parties. TUhere- 
loze the Judgement was reverſed. 


Green verſus Charnoc, & Starnel. Trin. 40 Eliz. rot, 1127, 


Reſpaſs, Clauſum fregit; They Jmparl, and at the day starnel did 

not appear, whereupon a Nihil dicit was entred againſt him. 
Charnoch pleaded in Barr; And thereupon the Plaintiff. replied; 
And Demutrer joyned — the Replication, and Day given over 
to the next Term, and then adjudged fo2 the Plaintiff. And at the 
ſame T erm a Nolle proſequi was entred againſt Starnel, and a tit 
of Enquiry of Dammages awarded againſt Charnoch, and upon re- 
turn thereof adjudged againſt him. And thereupon they bzought 
Erroꝛ: And the Erroꝛ alsigned, becauſe this Nolle proſequi ig a- 
gainſt one, where Judgement is entred againſt both, being that a 
Retraxit agatnſt the one is as ſtrong, as a Releaſe to the one, the 
which being to one of the Defendants, is a good Diſcharge fo2 
both , and then this Judgement againſt Ch. ts erroneous, And 
of that Opinion were all the fuſtices, and Barons. TUlherefoze it was 
reverſed, But, Note, I have heard of another reaſon of the Reverſal of this 
Judgement : vir. Becauſe there was not any Judgement entred againſt Starnei 
for his non· pleading; Nor day given, and ſo a diſcontinuance of the Sute. And 
the Nolle proſequi againſt him came too late; And the diſcontinuance againſt 
one was a diſcontinuance againſt boch, and of the entire Sute. Therefore, &c. 
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Pigot verſus Sympſon, and others, 
Vide ante, Hill. 40. PI. 5, Hill. 42 Eliz, rot. 758. 


I Ction ſur Trover. Upon Demurrer , the Caſe 
was; The Plaintiff, being Owner of the Re- 

ccoꝛy of Evingham in the County of Northumberland, 
brought his Action ſur Trover of 20. Loads of 
heat in Harlow, being the Tithes of the Re- 


** : | the 
— prid hoe, both which are within the Pariſh of Exingham, 
and conveys the Pannoꝛ to the Earl of Northumberland; And pꝛe⸗ 


ſon of E: ſix pounds annually, in ſatisfaction of all CUPES within 


ſes 

8&c. had uſed to have, in reſpect of the ſaid ſir pounds tenth 
art 0 2 12 Panna Aud r Ent 
Tithes within the laid Manno; 8 being ſevered from nine 


whereof he is not capable; Foz and the | m—_— —— no 


purtenant to a Manno, F02 a Spiritual thing cannot be nd⸗ 
ant to a Tempoꝛal; and fo2 that purpoſe cited a Cale to be ruled in 
this Court betwirt Shirwood, and Winchcomb, 36 Eliz. IU herefoze, 
&c. But all the Court, upon the firſt Motion, reſolved to the 
confrary , That It is a good Pꝛeſcription; Foz when the 2 
hath uſed from time, whereof , &c. to pay this Sum , &c. and in 
reſpect thereof to have all the Tithes within his Mannoꝛ, It ſhall 
be i ended, That, at the beginning, the Lozd had all in his 
hands, and then might p2eſcribe to pay a Sum in Diſcharge of all 
the Tithes within the Banno? , & when he gave the Tenancies to 


holdof him r alwatesafterwarvs uſed to have the Tithes of thoſe 
1 | -7777 rut 
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Lands, and Tenements , Jt is a very reaſonable ]Izeſcription x 
Foꝛ now he hath no moze , then what he had befo2e , fo2 he had 
them befo2e by Retainer , e now he takes the Tithes themſelves, 
And Gawdy ſaid, Jt may be, That the Parſon befoze time of me- 
moꝛy granted thole Tithes to the Loꝛd of the Manno2 rendring 
Rent, which was confirmed by the Patron, and Oꝛdinary, and 
this, being befoze time of memo2y, may well be fo intended. Quod 
Popham conceſſit, and ſatd, That that was = pzinctpal reaſon of 
re Judgement, between bigot, and Hearn. And they ſaid, T hat in 
this Cale the Loꝛd might have good remedy at the Common 
Law, oz in the Spiritual Court ; TUherefoze they intended to 
have adjudged it to2 the Defendant: But then Exception was 
taken to the pleading, that the Converſion was ſuppoſed 10. -pr. 
40 E. And the Detendant ſaith,That he found them the 20 $epr. 
40. and converted them the 10.of Sept. which is repugnant in it 
ſelf, which the Court held incurable, Vid. 1, & 2 Ph. & Ma. Dy. 3. 


Grygg verſus Moyles. Hill. 42 Eliz. rot. 118, 


Jectione Firmz. Upon a ſpecial CJervict, The Caſe was; One 

Lett Lands fo2 Rears rendzing 50. s. Rent per annum, at the 4 
Feaſts, viz. Mich. cc. Proviſo, That, If the Rent be arrear by the 
ſpace of a year, atter the day of payment , It being lawfully de- 
manded, and no diſtreſs to be found there, per totum tempus prædict. 
he might reenter. The Rent was arrear fo2a Bear. The Jury 
found a Demand , and that there was not any diſtreſs upon the 
laſt day of the Bear upon the ]P2emiſes,and that the Leſſo2 entred, 
and Lett to the Plaintiff, And, whether the Leſſozs Entry was 
lawful ? was the Queſtion. And, without Argument, The Court 
reſolved fo2 the Defendant , That the Condition is not broken, 
if there be a diſtreſs there at any time of the Bear; Foꝛ per totum 
rempus prædict. ſhall be taken foꝛ any part of the Rear; And a Con- 
dition ſhall be taken moſt favorably fo2 the Leſſee : But here the 
woꝛds are plain. Wherefoze Jt was Adjudged fo2 the Defendant: 


Wood verſas Reignold. Paſch 41 Eliz, rot. 370, 


ER Firmæ of a Leaſe of the Lady Ruſſel the wife of Sir Jo, Ruſſe). 
Upon a ſpectal Aerdict, The Caſe was; Sir Jo. Ruſſel, ſeiled of 
the Land in Fee, 15 dai, 15 Eliz. by Jndenture Covenanted with 
Ralph Sheldon, in conſideration of a Marriage to be had betwirt 
him, and the laid Lady Ruſſel, (Daughter of Sheldon) to ſtand ſeiſed to 
the uſe of himſelf, and his Heirs, until Marriage; And after, to 
the uſe of himſelf , and the ſaid Dame Ruſſel, and the Heirs of his 
Body, with other Remainder over, And afterwards in Decemb. 
16 Eliz. Sir Jo. Ruſſel Lett that Land to the Defendant fo? 31 years 
to commence after the end of a fozmer Term; Afterwards in Jan. 
16 Eliz. the Marriage took effect ; The firff Term expires ; Sir J. R. 
dies; The Lady R enters, and Letts to the Plaintiff, who, up- 
on Entry by the Defendant, bzings this Action. Et fi, ct. God- 
frey f02 the Plaintiff moved, That — Leaſe could not Barr, 
noꝛ Deſtroy the Contingent (ſe, oꝛ Eſtate to the Feme, but that 
it would well riſe ; Foz the Fee , whereout the (Iſe is derived, 
continues , and is not touched by this Leaſe ; As a Deſcent ſhall 


not binde a Leaſe, becauſe he may have his Leaſe , and not wry 


— — — — — — 
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the Freehold; So 2 Ed. 3. 5. It is ſaid, If a Termo? foꝛ pears be 
ouſted by Fine of Lands in auncient D<meſn, he ſhall avoid that by 
Peceipt, during his Term, and no longer: And ik a Covenanter 
be bound in a Statute, after the Covenant befoze Marriage, 
that ſhall not be extended upon the Feme; And the Caſe Hull. 42. Eliz. 
between Leigh, and Burton in the Court of TUards was not againſt 
this Opinion; F02 there the Caſe was, That a man madea Fe- 
offment to the ule ofhimſelf fo2 Life, Remainder to his Feme fo 
Life, Remainder to his right Heirs , with a Proviſo; That, J 
his Son interrupted his wife , that It ſhould be to the ule of his 
wife, and her Heirs; The Father made a Leaſe fo2 years, to be- 
gin after his deceaſe, The Son diſturbed the Fcme; Whether 
It now ſhould be to the Feme in Fee? was the Queſtion, And reſolv⸗ 
ed. That it ſhould nat, by the Opinion ofthe two Chief Juſtices, That 
the Ades ſhall not riſe. But J conceive the reaſon thereof to be, in 
rcſpect, that the Ale limited to the right Heirs was the antient 
Reverſion,and no new Eſtate, and then there could not be a Con- 
dition annexed thereto, TUhezefoze, &c. Tanfield; The Point is 
double, Firſt , TUhether the Leaſe ſhall deſtroy the future Uſe ? 
Secondly, If it ſhall not deſtroy it, whether it ſhall not binde the 
future Ale? And he held, as to the firſt, That It ſhould deſtroy 
the future TIſe; Fo2 It ought to ariſe out of the Eſtate, which the 
Covenanter had at the ttme of the Covenant,which Eſtate ought 
to continue without alteration , till the time, that the Ae ſhall 
ariſe , which is not here, fo2 this is a Term in Reverſion. To 
e ſecond, This Leaſe, made upon good Conſideration, befoze 
e Caſe didariſe , ſhall binde it; Foz the Uſe ſhall not otherwt 
be executed, then if Jt had been at the Common Law. And a 
Leaſe , made bona Fide to one, who had not notice thereof , ſhall 
binde it. Popham; The Statute executes onely Uſes in Eſſe, and 
not any contingent Uſes, until they happen in Eſſe; Then this 
Uſe was meerly void until Marriage: Fo2 there was not any new 
Eſtate iu him; And, if he after that Covenant had made a Feoff- 
ment, 024 Gift in Tail to one, who had not any notice thereof , 
Jt would queſttonleſs never have ariſen. And, as at the Com- 
mon Law Feoliees might deſtroy Uſes in Eſſe, ſo now may he, 
out of whole Eſtate a future Aſe is to be raiſed; Fo2 the Free- 
hold is deſtroyed, out of which it chouldariſe. And, whether 
the Leaſe fo2 years ſhould altogether deſtroy the ariſing thereof, 
is not in this Caſe material: But clearly it ſhall binde the con⸗ 
tingent Uſe, and ſo reſolved in Strangwiches Caſe, And at the 
Common Law it is clear, That Ceſte, and Aſe ſhall not avoid 
ſucha Leaſe made by the Feoffees, upon good Conſideration, no 
moe then a contingent Uſe at this day, Fenner agreed, That 
if a Free-hlod be conveyed to one upon Conſideration, the future 
uſe ſhallnotriſe ; F02 there is not any Perſon ſeiſed to that (ſe, 
when it ſhould artſe. But this Leaſe ſhall not deſtroy, no2 hin- 
der it; F02 the ſame Free⸗ hold remains, and the Cie is anne red 
to the Leaſe, and theretoꝛe the Leaſe ſhall not diſturb, noꝛ binde it. 


Clinch agreed with him fo2 this laſt reaſon, Sed, Gawdy abſente, Ad- 


journatur. Poſtea, Mich. 43, & 44. Pl. 17. 
Douglaſs 


— 
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AP 


Douglaſs verſus Shank. 
Mich, 41, & 42 Eliz, rot. 221, 


Eben Firmæ. The Plaintiff declares of a Leaſe fo2 years, 
habendum a die Datus , virtute cujus Dimiſſionis He entreD , and was 
poſſeſſed, until ejectedby the Defendant, The Defendant plead: 
ed Not guilty; And, after Cerdict fo2 the Plaintiff, It was alledged 
in Arreſt of Judgement, That the Declaration was not good, 
becauſe the time of the Entring is not alledged, Fo2,if he entred 
on the day of the demiſe, he is a Diſſeiſo2,and the Action not main⸗ 
tainable. But Tanfield, and Coventry moved, That Jt was good; 

02 when it is ſaid virtute cujus Dimiſſionis fuit poſſeſlionatus, it cannot 
e intended, but that he entred after the beginning of the Term; 
And therefo2e it was ruled in 1 5 Eliz. in Bracebridges caſe,That there 
needed not any Entry at all to be alledged, but the uſual Plead- 
ing ſhall be vittute cujus fuit poſſeſſ. And ſo were all the antient Pꝛeſi⸗ 
dents; F02 it neceſſarily implies an Entry in due time, otherwiſe 
he could not be poſſeſſed virtute Dimiſtionis : fog, ił he entred befoze the 
Term began , he is a Diſſeiſoꝛ, and if after the Term began, he 
bꝛings an Ejectione firmæ, 3 that he entred befo2e, although 
he ſaith virtute cujus, c. It is ili; F02 It is againſt the expꝛeſs 
Alle ation; And fo It was Adjudged here betwirt Clement, and 
Fuller. And of that Opinion were Popham, and Clinch; Becauſe the 
Declaration cannot have any other Jntendment ; And if it were 
not good at the Common Law, Jt is aided by the Statute of 
18 Eliz. being after Uerdict, which hath found him guilty, which 
cannot be, if the ]laintiff were not poſſeſſed by vertue of the 
Leaſe. But Gawdy, & Fenner, e contra; F0? the ſtrongeſt ſhall be taken 
againſt the Plaintiff; viz. That he entred the day of the Leaſe 
made, and that is not ſupplied by the Moꝛds virtute cujus, &c, 
Fo2 Fenner ſatd , That 7 H. . that virtute cujus, 02 prætextu cujus, nec 
auger, nec minuit. Popham ; True it is, where there is any expꝛeſs 
Allegation, which croſſeth the Concluſion. And Gawdy relied upon 
Clyffords Cale, Dy. 96. which he ſaid is all one, Adjournatur. Vide 1 H. 
6.6. 2 H. 4.13. 12 H. 7. 19. Note. Trin. 43 Eliæ. It was moved again, 
and it was then reſolved, That the Declaration was ill for this cauſe, and Ad- 
judged for the Defendant. 


Wortley verſas Herpingham, 


TIS The Plaintiff,being Farmo2 of the Rectozy of Kick-burton 
in Comitat. Ebor hꝛdught Debt againſt the Oefendantupon the 
Statute of 2 Ed. 6. fo2 carrying awãy his Coꝛn, the Tithes not 
being ſet out, and Demanded the treble Ualue. The Defend- 
ant pleaded Not guilty. Coke, Atturney General, mobed, That it was 
not any Iſſue in this Action, But all the Court reſolved, That 
It was well enough; Fo2 It was not fo2 a Non feſance, but f02 a 
Male feſance, fuherein the Tort is ſuppoſed, And in an Action upon 
the Statute , which pꝛohibits a thing, upon which a Penalty ts 
path veenoRentimes ruled inth19 Cote” Eelprertor0 the Flu 
ntimes ruled in this Court. Ul herefoꝛe the 4 

was jopned accoꝛdingly. 5 

Dalſton 
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Dalſton verſus Thorp Mich, 41, & 42 Eliz. Eborum: 


Rror of a 2 in the Common Bench in Debt upon an 

Elcape. Che Erro Alsigned was; Foz that the Oziginal 
Crit had not the Sheriffs name to the Return thereof accoꝛding to 
the Statute of York, 12Ed. 2. And fo? this cauſe it was moved, 
That it was Erroꝛ and the Judgement reverſable. But in regard, 
the Defendant had appeared, and the {Ilaintiff had counted 
againſt him upon the Reco2d of the Recovery, and the Defend- 
ant had pleaded Nul ciel Record, It was holden not to be material, 
although the Crit had not been returned; F02 he ſhall never take 
advantage after Appearance, and leading of ſuch a MiSpziſion, 
no2 of the Mis-awardingof Mean Pꝛoceſs. Therefoze the 
Judgement was affirmed. 


Parks verſus Jackſon: 


'Rror of a Judgement in the Queens Bench, in an Ejectione Fir- 
me. The Err92 Alsigued, That the Plaintiff after Uerdict, 
betwirt the day of the Niſi prius, and the day in Banco, had entred, 
whereby his Bill was abated; And Jt was thereupon Demurred; 
And without hearing any Argument reſolved , That it could not 
be aſsigned fo2 Erro2; Foꝛ Jt pꝛoves, That the Bill is Abateable, 
but is not abated in Faic ; And although Jt was Alledged , That 
this being meine between the day of Niſi prius, and the day in Banco, 
ſo as he hab not day to plead , and therefoze ſhould aſsign it fo2 
Erro2; The Court notwithſtanding held, That it was not ma- 
terial to aſsign it ta: Erro2; F02 upon ſuch ſurmile, which goes 
onely in Abatement,the Judgement ſhall not be examined. ' 
cond Erro2 Alsigned was, Chat the Ven. fac. was awardedretutn 
able upon the Roll die Sabbathi, poſt quindena Martini, and the (ULrit it 
ſelf was returnable die Jovis,poſt quindena Martini, ſo as it varies from 
the Roll, and is not warranted thereby, Tlherefoꝛe ,&c. But the 
Court held it to be no Erroz; Foꝛ in regard a Diſtringas was award- 
ed upon it, and the Trial is upon the Diſtringas, the Ulerdict is 
good: and if not, It is holpen by the Statute of 18 Eliz. of is- 
awarding of Pꝛoceſs. TUherefoze the Judgement was affirmed, 


"Hertford verſus Gernon, 


| — of a Judgement in the Common Bench, The Erro? a(- 
ſigned was Becauſe the Plaintiff bꝛought his Action upon 
the Caſe againſt the Sheriff fo; ſuffering one ſuch, who was in Exe⸗ 
cution fo2 Debt due to the PPlaintiff,to eſcape. TUhereas in this 
Caſe he ought to have Debt, and not Action upon the Caſe. 
But the Court held clearly , That Jt is at the Plaintiffs Electt- 
on to have the one Action, 02 the other. TUhereupon the Judge- 
ment was aftirmed., 


Taylor 
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Taylor verſus Wilbore. 


Rror of a Judgement in the Common Bench, in an Ejectione 

Firmx. The Erro2 Alsigned, Becauſe the Judgement is, 
Quod Defendens capiatur, whereas the Ejectment is Alledged to be 
befo2e the Pardon of 33 Eliz. and ſo pardoned by the General Par⸗ 
don. Sed non allocatur; Foz, if he would have had Advantage 
thereof , he ought to have payed it, and pleaded it: Foz non 
conſtat Curiz , but that the Defendant might be one of the Parties 
ercepted in the Pardon, unleſs that he Averrs it. Secondly, 
Becauſe the Detendant was found not gutlty quoad a third Part, 
and the Judgement is entred thereupon , Quod Defendens eat inde 
ſine die, & Querers in miſericordia, &. TUHereas Jt ought to have been, 
Quod Le Plainriff nihil capiat per billam f02 that third Part. Sed non 
allocatur: , F02 all the Courſe of Entries, when Part is found 
fo2 the {Ilaintiff, and Part againſt him, is to enter onely, Quod 
Defendens cat fine die, quoad, cc. whereofhe is acquitted. Au hete⸗ 
foze they would have affirmed that Judgement, but, becauſe the 
— gu not appeared that Term , they cauſed him to be 

Zon⸗ £ * 


Dowdenay verſus Oland. Trin. 41 Eliz, rot. 1169. 


Rror of a Judgement „in the Common Bench, Trin. 40 Eliz. 

rot. 2716. Aſſumpſit, whereas he was obliged to the Defen- 
dant by an Obligation in 40-1. fo2 the payment of 20. |. at a day 
mentioned in the Conditton : And whereas the Plaintiff intend- 
ing toerhibite a Bill in the Chancery againMhe Defendant pro 
eo, that he confeſſed , That he was ſatisfied of the Debt, took 
fo2th a TUrit of Sub pæna out of Chancery returnable at a day cer- 
tain; That the Defendant , in Conſideration the Plaintiff 
would deſiſt from his Sute in the Chancery, aſſumed to the 
Plaintiff to reſtoze that Bond upon Requeſt, And Alledgeth in 
facto, That he required the Redelivery of that Bond, and his 
Deliſting from the ſaid Sute , and that the Oefendant had not 
delivered it, but pꝛoſecuted Sute thereupon , &c. The Defen- 
dant pleaded Non aſſumpſit, and found againſt him. And, after di⸗ 
vers Motions in the Common Bench in Stayof Judgement; 
Becauſe the Conſideration is not ſuffictent , being onely to ſtay . 
a Sute in Chancery, which is matter of Conſcience , and not at 
the Common Law, Jt was held to be good enough, and Adjudg⸗ 
ed foꝛ the Plaintiſt. Andnow,Erro2 being bzought, The Judge- 
ment was affirmed, Mich. 43, & 44. Pl. 1. 


Trin. 42. in Communi Banco. 


Whyte verſus Geri(h, 


TD Eplevin. The Caſe was, That one made a Gift in Tail, 
reſerving Rent „ Tenant in Tail ſuffers & Recovery. 
Whether the Rent were gone, oz not? was the Qiteſtton, An- 


derſon: 


a. 
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derſon, and Kingſmil held, That it was; F02 otherwiſe the Land 
ſhould be holden of two, viz: of the Donor, and of the Loꝛzd para- 
mount. And Andetſon ſaid F was not any differente betwirt 
this Cale, and the Cale Re mei 145 on Grant- 
ed a Rent Charge, and Tenant in Call eda Recovery. But 
Walmiley, and Glanvite e contra. Fo; he in Reverſion is in Poſſeſst- 
on of the Rent, And It cannot be taken tromhim by a Retovery 
againſt another. And he not any mpenſe fo2 it, upon the 

ecovery,in value: Fo the Recompenſe goes onely tothe Eſtate⸗ 
Tail, and the e 22 not any Recompenſe fo2 the 
Rent. And Jt is not like to the Cale, which was put of a Rent- 
Charge; F02 that was never executed after the Grant, and the 
Grantee was never in poſſeſsion thereof 3 or 0- 
very, But It is here executed, As where Tenant in Tail Grants 


a Rent: Charge, and after ſuffers a Common Recovery,The Rent 


remains; Andas to the Tenure of two, Walmiley held, That Jt 

well might be, as in the Caſe, where a Meſnalty is created after 

the Statute of Qua Emprores Terrarum. And the Donor here ſhall 
ave all the Services, which he had befoze the Recovery. UUhere⸗ 
02g Adjournatur. Reſid. poſt; | 


Shipwith ver ſas Steed. Trin. 41 Eliz; rot. 1951, or 951, 


| — upon an Obligation, Conditioned fo2 the perfoumance of Cs: 
417 venants, in an 2 between William Steed, is 


en a good Deed of the Femes, becauſe ſhe afterwards might have 
accepted the Rent, and affirmed it as her Deed. Uheretoze It 
was Adjudged fo2 the Plaintiff, 


Barham verſus Dennis, 


Reſpaſs. Qua re vi & armis in Annam filiam ſulm inſultum fecit, & ĩpſam 
cepit, & Impriſonavit, e. The Defendant pleaded Not Guilty, and 
found againſt him, and Dammages Aſſeſſed fo2 the taking 10.6. 
and fo2 the Impziſonment 6.1. 13. % d. Williams moved, That this 
Action lay not. Foz the Father ſhall not have the Action, unleſs 
koz the taking of his Son, and Heir, 02 of his Daughter, and 
Þeir, which is by reaſon that the Meriage of them appertains 
Free unto 


(12] 


(:3) 


—_ 
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unto him, And not of any other ok his L und Daughters: 
And the Mrit ought to ſuppoſe Quare filium, & hæredem, cc. Vide g 
Ed, 4. 53. and 33 H. 6. The TUrit alſo tg fo2 the ene tenen; 
which makes It altogether vitious; Fox none ſhalt have remedy. 
fo the Impziſönment, büt the Party, ta whom the Injury is done; 
And khat is to the Daughter her ſelf. The CUrit alſo is Cepit, & 
impriſonavit, and he ſaith not Cepit, & abduxſt. And it ſhe were not carri⸗ 
ed from him, The Father hath not any 179 thele Cauſes 
Anderſon,Walm. & Kmgſmil held; Chat the TUrit was ill fo2 the Foꝛm: 
And that the Action lies not fo2 the Matter. Foꝛ as tothe Fozm, 
Tt ought to have been abduxir;” Fa; (0 is the Regiſter, & ſo it ought 
to be: F92 otherwiſe ſhe might be taken, and impuſoned in the ſame 


plate, and never carried out: And then there is not any Toct which 


is puniſhable by the Father. They held alſo, That the Father 
ſhould not have an Action fo2 the taking of any of his Childzen, 
which ts nor his Heir. And that is, by reaſon (hz Marriage of 
his Heir belongs to the Father, but not of any other his Sons, oz 
Daughters; and, by reaſon of this loſs onelp, the Action is 
ven unto him: And the Crit in the Regiſter is fo2 the 
Son, and peir, 02 Daughter, and HÞeir- onely , which p2oves, 
That the Law hath always been taken, that the Action lies not foz 
any other Son, oz Daughter. And although Jt hath been ſaid, 
That a Writ of Treſpaſs lies to2 divers things, whereof none 
of them are inthe Regiſter, And it hath been Adjudged, That Jt 
lies f02 a Parrat, a Popinjay, gThruſh.; and as 14 H. 8. is f02 a Dog. 
The reaſon whereof is, Becauſe the Law imputes, That the 
Owner hath a Property in them, And although they were not 
known at the time of the Compiling of the Regiſter, yet there be 
like Z7Irits there fo2 things,whereof the Owner hath 8 206 erty, 
And therefoze being upon the like reaſon, the like 7TUrit lieth : 
But op taking of a Son, 02 Daughter, not Heir, It is not up- 
on the {ame reaſon, and therefoze not alike. And here the Father 
hath not any ]2operty, o2 Jntereſt in the Daughter, which the 
Law accounts maybe taken from him, And in the other Cale s, It 
Treſpaſs ſhould not lie, a Torr-ſhould be committed, and be diſpu⸗ 
niſhable. It is clear alſo, That fo2 the imp2iſoning of the Daugh: 
ter the Action is not given to the Father, but to the Daughter 
er ſelf. TUherefoze, &c. But Glanvile e contra. F02 the Father 
than 2 in ebery of his Childꝛen to educate them, and to 
7 2 them; and he hath his comfozt by them. M herekoꝛe 
* is not reaſonable, that any ſhould take them from him, and to 
do him ſuch an Injury, but that he ſhould have his remedy to pu- 
niſh it. And although Jt hath been laid, That there is a Recip2o- 
cal courſe between the Father, and Heir, moze then between the 
others; as the Heir ſhall have an Appeal, &c. and not any other 
of the Sons: That is by reaſon, The Action cannot be given but 
to one. And although this is not Marranted by the Regiſter, It 
is not material, Foy in novo caſu novum apponendum eſt remedium. 
WMherefoze, &c. Et adjournatur. Note, That here a Cale was Cited to 
be Aajudged, That a Father bꝛoußht his Action upon the Cale 
fo? flandring of his Daughter ; by reaſon whereof ſhe loſt a Con- 
venient Marriage, which he had pꝛovided, and he was enfozced 
to be at a greater charge in piopiding of another Marriage, 
which was Trin. 40 Eliz. rot. 1 225. between Rofs, and parret. But 
Glanvile denied it to be Law, and ſaid, That the Action was there 
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Mug pt by the Daughter her elf. Afterwards this matter wa 
raved by Arditrament, > 5 this matter was 


Anonymus. 


Ebt fo; 30. l. and Declares upon a Bill, which was in this 
maner ; Be it Known, That I, T. D. do owe unto A. B. 50.1. to be 
paid unto him 10. I. at ſuch a day, and ſo at five ſeveral days to. l. until 50. l. 
were payd: And for payment hereof I binde me, Sc. in to. |. nomine pene. 
The Obligee, after all the five days paſſed, bzings Debt fo2 the 
50. J. And Anderſon, Glanvile, and Kingſmil held, That the Action well 
lay. Foz it is a ſeveral Bill fo2 the 50.1. and a Bill alſo fo2 the 
10. J. And he well may maintain two Actions thereupon, But 
Walmſley held it to be one Entire Vill; And cannot be ſaid to be 
ſeveral Bills, being all by one ſame Deed, But ik he had waitten 
in one Deed; Be It Known, That I owe 10.1. cc. In cujus rei Teſtimonium, 
&c.And had after written, Be it Known alſo, That I owe 10.1. In cujus rei, 
Se. und put his Seal thereto: This had been ſeveral Bills. 
— the other Juſtices agreed, and ſald, That ſo It was 
g &c. 


Ewer verſas Moyle. Hill. 41 Eliz. rot. 108. 


He Caſe was; One Tho. Moyle was Seiſed in Fee of a Mannoꝛ, 
whereof the oneBoyety was holden in Socage,# the otherBoy- 
ety by Knighrs-Service;and of a Parſonage app2oprtated,and Lett the 
Pannoꝛ, and the Parſonage to the laintiff to2 years, rendering 
77. I. 6. s. 8. d. per annum; And Deviled the anne) to Thomas Moyle, 
his eldeſt Son, ſoz Life, Remainder in Tail to John Moyle, his 
ponger Son, now Avowant, and died. 1homas Moyle Surrendered 
is Eſtate to John Moyle, who diftrayned; And in his Avowry ſhews 
all this matter; And that the Parſonage was wozth twenty 
Marks per annum; And fo? five parts of the Reſidue of the Rent 
being divided into ſir parts, as fo2 Rent due fo2 five parts 
ofthe Mannoꝛ, he Avows. The ]Aaintitf ſaith, That the Parſon⸗ 
age was wo2th 20. l. per annum; But ſhews not of what (Jatkue the 
anno2 was, and Demanded Judgement of the Avowry, And 
hereupon the Defendant Demurred , becauſe he doth not 
ſhew the Entire Ualue of the whole Demiſe, And Jt was much 
Debated, TUhether there could be any-Appoztionment in this 
Caſe; F092 althou&h there ſhall be an Appoꝛtionment in Caſes at 
the Common Law, As in Caſes where Landat the Common 
Law, and Land in Burrough Engliſh, are Lett fo2 years, and 
the Reverſion of the one Deſcends to the Heir at the Common 
Law, and of the other to the Heir by the Cuſtome; And ſo ofa de⸗ 
ſcent ot a Reverſion to Coparceners, and a Partition made b: - 
twirt them: Bet if Jt ſhould be ſo upon a Deviſe, which is the 
Act of the Leſſo2, eſpecially as this Caſe is by the Surrender of 
the Tenant fo2 Life, Fo2 until then, there was not any Appoꝛti⸗ 
onment to be made, The Court much doubted, and were of \:- 
veral Opintons, and if there ought to be an Appoztionment, how 
it ought to be made. TUhether the Tenant ſhall not ſhew what 
is due, and plead a Tender thereof? Oz, TUhether the Avowarc 
ought not at his peril to ge the Ualue of the Entire? TTlhere- 
upon the Court moved WE 3% to agree ; and they thereup- 
2 


(14) 


(15) 


— 
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on put the matter to Arbitration. Vide fo2 the Appoztionment 28 
H. 8. Ruſhdens Caſes, and 7 Eliz.Dy.82.and 4 Aſſ. 5. 30. Aſſ.12 7 H. 6. 3. 
12 H. 4. Note, That afterwards in Hill. 43 Eliz. the Caſe was gr: 
gued again; And all the Court yen agreed, That there ſhould be 
an Apportionment, in regard It was not a Diviſion by the Act 
of the Partie, but by the Law, viz. The Statute of Wills, as in 34 
H. 6. where the Lane ants the Reverſion to the Lefſee, and a 
Stranger, alſo held, That the Barr to the Avowry was not 
good; That all was not valued, but part. And this is 
matter to be tried by a Fury, TUherefoze Jt was Adjudged fo! the 


Avowant. 


Termino 


2 
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Hall verſus Matthew Denbigh, and others. 
Hill. 42 Eliz, rot. 930. 


Nectione Firmz Df a Leaſe of Francis Fuliamb, by (1) 
Q | Indenture Dated 1 Novemb. 39 Eliz.Habendum 
= | a confectione Indenturæ prædictæ. And the Eject» 
ment is ſuppoſed 2 Novemb. 39Eliz. The De⸗ 
tendant pleaded. Not Guilty; and found a- 
N gainck him. And, after Uerdict, It was mo- 
NSN enim arreto Suogemenr, ENS OE 
SOM AS IS r Fo not ap* 
£57 LAS pear when the Leale was Sealed, and De- 
ivered, F02 it might bear Date at one time; 
and be afterwards Delivered. And a Declaration ought always 
to be certain, and Therefoze the Common courſe ts to ſay, T hat 
ſuch a day, and pear, Demiſit per Indenturam Dated the ſame dap, and 
year. But all the Court, after divers Arguments, Reſolved to2 
the Plaintiff, That it was well enough. Foz when he Declares; 
hat he Lett by Jndenture of ſuch a Date, Jt ſhall be always in⸗ 
tended to be Delivered at the ſame time, whereon it bare Date, 
fit be not ſhewn with a primo deliberatum at another Day. And 
e, who pleads a Deed of ſuch a Date, cannot by Replication, 02 
other pleading, maintain it to be Delivered at another time, Fo2 
It would be a departure; As 5 H.7. 26. Dy. 167. 221. TUhereto2e 
It was Avjudged fo? the Plaintiff, 


Howel verſas Johns. Paſch, 42 Eliz. rot. 364. 


— of a Judgement in Gloceſter, in a Court of yg otra in (2) 
an Action upon the Caſe fo2 wo2ds, There the Deſcription 
was to have a Market every Saturday, and a Court of Pyepowders 
every Market day. The firſt Erro2 882 was; That a 
Court of Pyepowders cannot be toa Market, but onely to a Fayr, 
But the Court held, That Jt well might be to the one, oz other. 
Secondly, Becauſe this Action is foz wozds not arifing in the 
Market. Foꝛ the Market was holden 8 Juni, and the wo2ds (as 
appears by the Declaration) were ſpoken 5 Junii. And Jt was hold- 
en by the 4 ＋ Court to be Erroz. Fo? they cannot meddle with 
any matter in that Court: But with happens inthe Mo 


what 
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(3) 


(4) 


e ſame day. They alſo held, That this was not an Action pꝛo⸗ 
= fo2 that Court: Foz Jt is onely fo2 matters of Contracts, 
and fo2 matters ariſing within the Market, and by occaſion of the 
Market, as Batteries, 92 Diſturbances, happening there ; But, 
if the woꝛds were by occaſion in the ſame Market, It might per⸗ 
adventure be otherwiſe, A third Erro2 Alsigned was, Becatiſe 
a TUrit of Inquiry of Dammages was Awarded, and no day gi⸗ 
ven to the Plaintiff. and That was held to be Erroz. But, 
upon view of the Reco2d, It was well enough. But, foz the two 
firſt Erro2s, Jt was Reverſed, 


Collins verſus Wills, and his Wife, 


2 and Declares; That, whereas the Defendant Wills 
was a Sutoꝛ to the other Defendant (his now lite, and 
the Plaintiffs Daughter ) And the ]laintiff offered to give with 
her in Marriage 80-1 and would give no mo2e: And Wills the other 
Defendant required oo. . and without that would not Marrp. 
And the keme befoze Marriage, in Conſideration that the 1Ilatn- 
tiff would give the other 10-1. at her Requeſt, to make the 80. 1. 
90. l. Aſſumed, and pꝛomiſed to repay it within a moneth after ſhe 
ſhould be required, And Alledgeth in Facto, That he thereupon 
gave 90. |. to the Defendant Wills in Marriage, &c. and Alledgeth 
Requeſt after Marriage, c. The Defendant pleaded Non Aſſumpſit, 
and found againſt him; And Judgement Entered accozdingly 
without [tivity of the Court, And Jt was now Alledged, That 
this was an inſufficient, and unlawful Conſideration to ground 

is Action, and made onely in deceipt of the Defendant, who 
was her Husband, And of that Dpinion was the whole Court. 
F02, as well as ſhe may pꝛomiſe the Repayment of 10.1. ſhe may 
pꝛomiſe the Repayment of all, oꝛ mo2e; So as her Husband ſhould 
be Dekrauded of all. And that, which is given in Marriage, can 
not be a Conſideration to ground a 7 ſe; Eſpectally to charge 
the Baron with that ꝛomiſe. TUherefo2e in regard the Judgment 
was Entered this Term, and the Reco2d is yet in their Bzeaſts, 
Jt was Adjudged, That Jt ſhould be altered,and made Quod Que- 
_ = eapiat per Billam. And a Superſedeas was Awarded to ſtay 

xecution. 


Holland verſus Dantſcy, and others. 


E to Reverſe a Common Recovery in Lancaſhire, fn a TUrit 
of Entery, and whilſt that was depending, a TUrit of Ettreap- 
ment was Awarded, and an Attachment thereupon. And now the 
Defendants, who came in by the Attachment, moved, That this 
CUrit of Eſtrea pment was not Grantable in this Court upon this 
Writ of Erroz. Firſt, Becauſe That in the firſt {Urit, wherein 
Dammages were Recoverable, Jt was not Grantable, Vide 14H. 
7. 10. But the Court held, notwithſtanding this reaſon, That It 
was well granted; Fo2 moze Dammages may be done by the 
Taſte, Then may be anſwered, Secondly, That in a (Urit of 
Erro?, Eſtreapment ſies not. F02 he is here to be reſtozed to all 
what he loſt. And therekoze there is not any cauſe to ſtay him. 
e For that he comes in by Conveyance of the Party. Foz 
a common Recovery is accounted but a Conveyance in Law. 


But of thoſe laſt the Court would adviſe, Ec adjournatur. Coſtard 
0 


— 
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Coſtard ver ſus Windet. Paſch. 42 Eliz. rot. 127. 


And he was afterwards depꝛived by Sentence Declaratozy, quia 
mere Laicus. (Ulhether this Leaſe hou'w binde the Succeſſo2 ? was 
fendant Argued 5 That Jt 


be dꝛawn in Queſtion, And every one agreed, That all Spiritu- 
al Acts, as Marriage, the Adminiſtration of the Sacraments\,8c. 
by ſuchan one, during the time that he is Parſon, are good: Bythe 
ſame reaſon, theſe Tempozal- Acts; And this Leaſe being con- 
firmed by the ]Iatron, and Oꝛdinarp ſhall: well binde the Jncum- 
bent Succeſſoꝛ. MU herefoze by Aſſent of Gawdy, Reſolved 
to have Adjudged it accoꝛdingly, Cliach ablence. But f02 other de- 
ketts the Judgement was ſtayed, ä 


| Agard ver ſus King. 


De: fo2 Rent upon a Leaſs made to the Teftato2 of the De⸗ (6) 
fendaut, and Declares of a Leafe made de anno in annum, quam- 
diu ambabus partibus placeret, and that the Teſtatoꝛ Occupied it fo2 
two years, and payd the Rent, and part of the third year Occupi⸗ 
ed it, and died. And foꝛ Rent of the = year the Action was 
brought. The Defendant pleaded Non deber ; and found a⸗ 
gainſt him, and now moved in Arreſt ot Judgement, That this 
was but a Leaſe at ul, which determined by His death. And 
ſo the Action tay not fo2 this third year. But Gawdy, and Fenner 
held, Although, at the firſt, Jt was a Leaſe certain but fo2 two 
years; pet when he Occupies, and enjoys it part ofthe third 
vear, It is then a Leaſe certain fo2 that year alſo; So as neither 
the one, 92 the other can determine the u ill during that year, 
which he had begun to Occupy, CUherefoze the Action well lies 
fo? the Rent of that year. popham held, That Jt was a Leaſe at 
ill toꝛ the other years after the two years, And then Jt deter⸗ 
mined by the death of the Leſſee, Et adjournatur. 


Boles 


. TRE n 


—— 
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Bolles verſus Hewit. 


(>) JdZ*uponan©bli tion, made to the Sheriff. The Conditi⸗ 

on was, That, it ſuch an one,who was Arreſted upon a Lacicar, 
appeared perſonally, and anſwered, &c. The ©ueſtion upon De: 
muͤrrer was, Mhether this were a good Obligation within the 
Statute of 23 H. 6. Foz he might appear by Atto mey, and anſwer, 
which perapventure would be accepted. But Jt was Reſolved, 
That in regard his Appearance is neceſſary to put in Special 
Bayl, ik the Party requires it. Therefoze the Bond is good, 
and (0 Ruled in the Court, between Woolvertton, and Sackford. And 
of that Dptnion was the Court here, but they would adviſe, 


Foſter verſus Taylor, 


(3) Sſampſit. F 02 that the Defendant, upon ſuch a Conſideration, 

Allumed to pay to him 100. l. »:z. 50. l. at one day, and 50. l. 

at another day, and failed on the firſt day, and befoze the ſecond 

Day the Plaintiff bꝛought an Aſſumpſit. And Thether Jt lay, oz 

not: was the doubt. And the Court held, viz. Clinch, and Fenner 

9 _ — abſentibus) That It well tay ; But they would ad⸗ 
r 


Robert King verſus Mary King, Hill, 42 Eliz. rot. 249. 


(9) Rror of a Judgement in the Common Bench in an EjeRione 
Firmæ. Che Exxoꝛ Aſsigned was, Becauſe the Ejection ſuppoſed 
was ofa Demiſe of Thomas Bull, and Ann his wife. The Dekend⸗ 
ant pleaded Not Guilty. In the Recoꝛd of the Niſi prius, the Demile 
was Alledged to be by Thomas Bull, and Agnes his TUtte: So Agnes 
fo2 Ann, and ſo not warranted by the Reco2d. And the Uerdict, 
and Judgement thereupon Erroneous, And Jt was moved on 
the other part, That Ann, and Agnes are all one name. And if they 
be not, yet in regard ſhe is named the TUife, &c. although che ve 
miſnamed, it is not material. And ik it were material, That pet it 
is amendable ; becauſe it is the Default of the Clerk, That 
the Recoꝛd of Niſi prius varied from the Pꝛincipal Reco2d, which 
is the CMarrant thereof, But all the Court Reſolved, That Aro, 
and Agnes are ſeveral names. And that it is not amendable after 
Cerdict:Becauſe Jt is a matter in fait, and may be to the p2ejudice 
of the Jury, to make them give a falſe Uerdict, F02 if it ſhould be 
amended, Jt ſhould be to make it agreeable to the firſt Recoꝛd, and 
that peradventure would be falſe, Foz Thomas, Bull, and Ann his 
wite did not Demiſe, And ſo the truth was, That the Leaſe was 
by the name of Agnes, And, if the Recoꝛzd of the Niſi prius had been 
agreeing with the Þ:incipal 17 The Defendant could not 
have been found Guilty of this Leaſe, And this alteration ſhould 
be to alter the Uerdictin matter of fair, which never ought to be. 
Vide 10 H. 7. 25. 11 H.6. 11. 20 H.6. 15. Dy. 260. 2 R. 3. 11. And Gawdy, 
and Fenner held clearly, That this Miſnoſmer of the Feme made it 
material, and avoyded the whole Leaſe. And Jt is not the ſame 
Leaſe,whereof the Plaintiff Declares. But Popham doubted there- 
ot, becauſe the naming herTife was ſufficient, andthe naming the 
Chaiſtian name is idle, and not material. vide 11 Aff 11. & Dy. 299. Et 
adjournatur. Afterwards Mich. 43, & 44 Eliz- It was Reverſed foz the 

Erroꝛ Alsigned. * 
E 
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The Counteſs of Salop verſus Crompton. 
Mich. 41 & 42. Eliz. rot. 


' A Ction ou the Caſe, whereas the Plaintiff 20. Febr. 34 Eliz. Let 

unto the Defendantan Houſe, a Stable, and thꝛee Barns in 
Shirland, Habendum to him at Till, and the Defendant Entred ac⸗ 
coꝛdingly; And afterward 20. January, 36 Eliz. being ſo poſſeſſed, 
ram negligenter, & improvide kept his fire in the ſaid Douſe, That, 
though default of good keeping thereof, the ſatd Houſe, Stable, 
and Barns were burned down, to her Dammage, &c. The De- 
fendant pleaded Not gulcy, and after (Jerdict it was moved in Ar- 
reſt of Judgement, That this Action lies not againſt a Tenant 


at TU ill z who burns the Houſes by negligence : Fo2 againſt g Te- 


nant fo2 Life, 02 Bears, 02 other particular Tenant , wh 

in by DemiC: of the Party, an Action lies not fo2 Maſt at the 
Common Lam: But by the Statute an Action is given againſt 
Tenant f02 Life, oz A But Tenant at CUtil remains, as at 
the Common Law. And there is not any remedy againſt him foꝛ 
voluntary , 92 negligent TUaſt, But on the other Part it was 
ſaid, That although TUaſtlies not fo2 a negligent, o permiſſive 
Maſt (fo? it is not given by any Statute , becauſe the Eſtate of 
Tenant fo2 Mill is uncertain , and by reaſon of the uncertainty 
he is not bound to repair it) Bet fo2 a voluntary, which deſtroys 


the thing Demiſed , 02 faz a voluntary negligence , whereby the 


Treſpaſs lies where Tenant at Mill cuts down the Trees, as 
it lies againſt a Shepheard , who deſtroys the Sheep committed 
unto him: So 12 Ed. 4. 18. Baplitk ol Goods waſt them, Action 
upon the Cale lies, and 14H. 8. & 48 Ed. 3 25. Brook Action ſur le 
Caſe 25. And Mich. 3 H. 8. rot-755- The Earl of Oxford verſas 
Marning ; Action upon the Caſe was bzought, ſuppoſing that the 
8 was Tenant fo2 Life, Reverſion to the King in Fee: 
nd the Defendant was Tenant at Tltll to the Plaintiff, and 
cut down ſixty Oaks, and carried them away, by reaſon where⸗ 
of the King recovered the Place waſted , and treble Dammages 
againſt the now Plaintiff: But no Judgement can be found 
therein. And another Pꝛeſident was cited, Mich. 22 H. 7. rot. 320. 
Cricoſt verſus Nichols, where Tenant fo Bears made a Leaſe of 
Iarcel thereof, fo2 a leſſer term of Bears, to the Defendant; An 
ion upon the Caſe was bzought againſt the Defendant , fo2 
negligently burning his Houſe ;: But there is not any Judgement 
to be found therein. TUAherefo2e, &c. But all the Court held in 
this Caſe, That fo2 the negligent burning this, no2 any other 
Action lies: F02 he comes in by the Act of the Party, and it was 
his folly, that he did not pꝛovide fo2 His remedy, But popham, and 
Fenner agreed, That if Leſſee at Will cuts down Trees, an A- 
tion of Treſpaſs well lies , Becauſe he voluntarily deſtroyed the 
thing Demtled : So where a Shepheard kills the Sheep. But 
fo2 this negligent keeping of his fire, whereby his Houſe was 
burned, no Action lies. Cz1herefoze it was adjudged foz the De- 
fendant, 5 Co. 13. b. Vide poſtea, Plac. 22. 


Ogggg D'phton 


— 


(10) 


3 
a. \ 


778 


Termino Michaelis, Quadrageſimo ſecundo 


(11) 


(aul 


(12) 


Dighton verſ Bartholomew, Mich, 47, & 42 Eliz, rot, 354. 


Pao of a Judgement in the Common Bench, in Treſpaſs of 
Aſſault, Battery, and Jmpaiſonment, The firſt Erro2 aſſign⸗ 
ed was, lo that the Defendant pleaded there in Barr a Concozd, 
But it was not with ſatisfaction , and ſa no Plea ; allo as it was 
pleaved, it was uot fo2 the ſame Treſpaſs, and fo void, And pet 
the Iſſue is taken thereupon , and found (02 the Plaintiff, ann 
Judgement given upon the Uerdict , where it ought to have been 
given foꝛ the Jnſufficiency of the Plea : And an Iſſue taken upon 
a void Plea is meerly nugatory , and idle, and the Uerdict 
there void. As if in Oebt the Defendant had pleaded Not guil- 
ty, and Iſſue be taken thereupon , and a UGerdic is found, 
yet it is void, and Judgement ought not KN But all thẽ 
That although this Plea was ill, {o as the Plaintiff 

have Demurred thereto , pet it is nor meerly void: Fo; Conco 
is a good lea in this Action; And although it be not ſufficiently 
pleaded, The Defendant ſhall not now, after CJerdict, take ad: 
vantage thereof: But it is aided by Statute of 32 H. S. ot Iſſues 
mis jopned. And to that purpoſe a ſtronger Caſe was cited io be 
adjudged in the Exchequer⸗Chamber, upon a TUrit of Erro2 
aut of this Court, where the Oefendant in Debt upon a ſingle 
Bill pleaded payment, without acquittance , which made not 
any co102 of Plea; yet Iſſue being taken thereupon, and found 
fo2 the jIlaintiff , Becauſe, although it was an Jſſue misjapned, 
pet it was a pꝛaper Iſlue in this Action , Judgement was here gi- 
en fo2 the Plaintiff, and that Judgement was affirmed. Any 
when a pꝛoper Iſſue is joyned in an Action, 3s it be upon 
an ill Nlea: And it is found by Uerdict , it is holpen by the Sta- 
tute. A ſecond Etro? aſſigned was, decaule the offence is alledg⸗ 

ed to be befoze the Pardon of 39 Eliz. and thereby the offence 
the Queen is Pardoned ; yet the nt is Ideo capiatur, where 
. been a Nihul onely to2 the Queen. And the Entry 
is uſual in fuch Caſe to ſap de miſericordia nihil, 02 non capiatur, Qua 
pardonatur. But Kemp, and the Clerks ſaid, That ſometimes they 
KI ee Pen 
» Quiz non conſtat, a Werſon 

excepted. TUherefoze the Judgement was affirmed, 


Wats verſas Brains, 


Ppeal of Murder fo2 the death of her husband. The Defen- 
Att leaded Not guilty, And upon evidence at the Barr it ap* 
peared, That two days befo2e her Pusbands death, He, and the 
Defendant fightiig upon a Quarrel then betwirt them T e De⸗ 
fendant was in that F2ay ; and the third day after the Plain⸗ 
tiffs Þusband, paſſing by the Oefendants Shop the Defendant 

urſued him fudatnly, and the Husbands back being towards 
im, ſo as he perceived him not, the Detendant 
the calf of his Leg, whereof he inſtantly died. The De 
by his Shop finited upon pu, and node his math cd f. Aud 
| , mou ; 
therefoze fo2 this mockin of him, 22 him. And it was 


much itnfo2cev by the Detendants Councel, That it was - — 
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cauſe of Quarrel; And fo the ſtroak is not upon any Pꝛecedent 


Malice, and thereto2e it is not Murder. But all the Court ſever⸗ 
ally delivered their Opinions, That if one make a w2y, oz diſto2t- 
ed mouth, 92 the like countenance upon another, and the other 
immediately purſues , and kills him, it is Murder: Fo2 it ſhall 
be pꝛeſumed to be Malice ꝛecedent: And that ſuch a fight 1920- 
vocation was not ſufficient ground, 02 pꝛetence, fo2 a Quarrel ; 
And ſo delivered the Law to the Jury, that it was Murder, al- 
though what the Defendant pꝛetended had been true. I here⸗ 
upon the Jury going from the Barr , notwithſtanding the Evt- 
dence was pꝛegnant againſt the Defendant, Eight of them a⸗ 
greed to finde him Not guilty: But the other four withſtood them, 
and would not finde it, but to be Murther: And on the next 
day mo2zning , two of the four agreed with the eight, to finde 
him Not guilty : And afterwards the other two conſented in this 
manner, That they ſhould bzing in, and offer their Uerdict Not 

uilty; And ik the Court difliked thereof , That then they all 

ould change the Cerdict, and finde him Guilty, And upon this 
Agreement they came to the Bar, and the Fozeman pꝛonounced 
the Gerdick, That the Defendant was Not guilty. And the 
Court much miſliking thereof, being contrary to their direction, 
Examined every one of them by the Poll, TUhether that was 
his Uerdict : And ten of the firſt Part of the Pannel, ſeverally, 
affirmed their Uerdict, That the Oefendant was Not guilty : But 
the two laſt affirmed , How they agreed, and diſcovered the whole 
manner of their agreement: whereupon they were ſent back a- 


gain, and returned,and found the Defendant Guilty. And fo2 this 


pꝛactice Harris, the Foꝛeman, was afterwards Fined 100. Mark, 
And the other ſeven , who agreed with him at the firſt, every of 
them was fined 40. |. And the other two, who agreed with the eight, 
although they affirmed , That it was, becauſe they could not en- 
dure, 02 hold out any longer; yet, fo2 that they did not diſcover 
the Practice , being examined by Poll, but affirmed the 
Uerdict, were Fined each of them, at 20. |. and all of them Im⸗ 
pꝛiſoned: But the other two were diſmiſſed , yet blamed fo2 ſuch 
a manner of conſenting in abuſe of the Court, And afterwards 
the Ocfendant was adjudged to be hanged, 


Dalton verſus Hamond. 


— firma. Upon a Leaſe of Hoberts, the Defendant being Te⸗ 
nant to one Luther, a Copy-holder of the Mannoꝛ of Stanſted, it 
was holden per Curlam Chat, it the Loꝛd demands an unreaſonable 
Fine ot his Copy-holder, where the Fine is incertain, if he de- 
nies it, it is not any Foꝛteiture of his Copy- hol; and ſo it was 
Ruled, as it was cited in one Hoddeſdens Caſe, It was alſo hold- 
en, That, where the Fine is certain, the Heir ought to tender it 
upon his pꝛayer to be admitted otherwiſe, the Loꝛd is not bound 
to admit him: But where the Fine is incertain, he needeth not 
to bꝛing it, becauſe he knoweth not what he ought to bzing ; But 
the Loꝛd ought to Aﬀeſs a Fine, and admit him, and he ought 
to have conventent time fo2 the payment thereof : And, if he pays 
it not, the Loꝛd may Seiſe all as tozfeited, It was alſo reſolved, 
That, i divers Copy-holds deſcend to one Heir, the Loꝛd cannot 
demand one Fine fo2 them all ; But he ought to demand ſeveral 

Ggagg : Fines: 
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Fines: Foz, peradventure, the Þeir may accept of the one, at the 
Fine Aſſeſſed, and refuſe the others upon ſuch Fines. Where: 
MC, &c. 


Wigley verſus Blackwal. 


128 The Defendant pleaded a Feoffment from the 
Plaintiff: The Plaintiff ſhews, That it was upon Condi- 
tion, that if he payed 200. |. at ſuch a day, and 1. |. fo2 every 
Fodder of Lead, which ſhould be delivered unto him, by the 
Feoffee, 02 his means, and ſhould make a ſufficent Leaſe fo2 one 
and twenty years of Bl. Acre, parcel thereof, that the Feoffment 
ſhould be void: And ſhews the payment of the 200. 1. and that the 
Feoffe had delivered ſo many Fodders of Lead, and that he 
had paid 10-1. fo2 every Fodder 2: And that Bl. Acre was parcel of 
the Land, whereof the Feoffment was made, wherein the Feof: 
fie yet continued in poſſeſſion , and ſo he could not make a Leaſe 
thereof. And that, having perfo2med all the conditions, he entred, 
&c. I hereupon it was demurred. Firſt, becauſe it is not ſhewn, 
that he paid fo2 the Lead delivered him by the Feoffees means 
Foꝛ, That he ought to have done as well, as foꝛ the Lead deliver- 
ed him by the Feoffee himſelf, which was holden to be a maniteſt 
Fault. Secondly, Becauſe it is not alledged, That the Leaſe 
of Bl. Acre was made, &c. F02 although he cannot make a good 
Leaſe , yet he ought to make a Leaſe by Jndenture , which ſhould 
be good by Eſtoppel. But Popham, and Clinch held, That he need: 


ed not to alledge the perfozmance of that part of the Condition, 


f02 it is tmpoſstble to be perfo2med : And it᷑ he perfoꝛm that Mart, 
which is poſsible to be perfo2med, it ſufficeth, Fo2 when a Con⸗ 
dition conſiſteth of two Parts, and the one Part is poſsible to 
be perfo2med , and the other not, this 1s a good Condition: It 
he perfo2meth that Part of the Condition, which tis poſsible, 
ſufficeth: But if the Condition be altogether impoſsible , it is 
void, And here he cannot make a ſufficient Leaſe , fo2 the Feof- 
fre is always ſeiſed. And it is not intended, that he ſhould make 
a Leaſe by Eſtoppel , the TUl02ds being, That he ſhould make a 
ſufficient Leaſe. TUherefo2e, &c. But fo2 the firſt point it was 
adjudged againſt the Plaintiff, 


Griffiths Caſe, 


A2 fo2 theſe TU02DS, Thou haſt ſtoln my Mare, or conſenteſt to 
the ſtealing of her. The Defendant pleaded Nor guilty, and 
found againſt him, and after Uerdict it was moved, That an 
Action lay not fo2 theſe * F02 they are in the Disjunctive: 
And as to the laſt TUo2d, it lies not: Fo2 he map be ſatd to be 
conſenting , becauſe he did not contradict it. And of that Opt- 


nion were Fenner, and Clinch, being onely in Court, and awarded, 
Quod Querens nil capiat per Billam. 


The Lady Ruſſel, and Woods Caſe, 


1 Lady Ruſſel, and Wood, were returned by the Sheriff of 
Berks ta have made Reſcous upon ſuch a Bayliff, to whom he 
directed his Marrant to Execute his (Urit. Williams, — 

3 


Gumbleton verſus Grafton. 


88 upon the Caſe, ſuppoſing, that he delivered to the {Ilatn- 
tiff certain TUoolls to keep, and the Defendant had convert- 
ed chem to his own uſe. The Defendant pleaded Not guilcy , and 
found againſt him, Godfrey moved in Arreſt of Judgement: Fo2 
that the Ven. fac. and Diſtringas, bare Teſte upon one and the ſame 
day. But Gawdy, and Fenner held, That it is aided by the Sta⸗ 
tatute of 32 H. 8. of Jeofails. Secondly, He moved, That the 
Declaration is not good, becauſe he alledgeth not that he loſt 
them: And the converſion doth not take away the Pꝛoperty from 
him, but that he almays may have a Detinue ; AS 18 Ed. 4. 23. But 
Gady, and Fenner held, That the Action well lieg: Fo2 the con- 
vecfion takes away the Pꝛoperty from him, and it is an offences 
tar which this Action lies; As 2 H. 7. 2. & Dyer, 22. Cores Caſe. 
Iherckoze, cxteris Juſticiariis abſentibus, it was adjudged foꝛ the 
Dlaintiit. 
Harriſon verſus Novel. 


Euer of a Judgement in Doncaſter, The firſt erg aſſigned 
L was , Fo that in this Aſlumpfic the Jury found fo2 the Plain⸗ 
tiff, and afleis Dammages, ocaſione Aſſumptionis, whereas it ought 
to have been ocaſione non performationis Aſſumptionis. Secondly, Be- 
cauſe in the Judgement it was omitted, that the Defendant tir 
in miſericordia. And f02 both Cauſes, Fenner being onely there held, 
That the Judgement was Erroneous, and it was Reverſed, 


The Earl of Pembroke verſas Syms. 


Reſpaſs upon Demurrer, The Caſe was, The Earl of Pembroke 
was Selſed of (the Manno! of Stoke-Triſter , where the Lieu- 
tenantſhip of the Foꝛeſt of Fromeſer-wood appertained, and ſhews, 
That within the ſaid Fozeſt were two Talks, The one called sta- 
verdale-walk, The other called Brevicombe-walk, and Preſcribes 5 
Dar 


(17) 
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= 
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and 


— — 


| Termino Michaelis, Quadrageſimo ſecundo 


That the Lieutenants of the ſaid Fo2reſt , fo2 the time being, 
had uſed always, from time, &c. to grant thoſe Talks in Fee, oꝛ 
Fee-tail, &c. And that William Earl of Pembroke, his Father, was 
{ciſed in Fee of the ſald Mannoꝛ, and Lieutenancy, &c. and grant⸗ 
ed that Calbe, called Brewcombe-TUalk, to Str Maurice Barkley in 
Tail, and died, And, that the now Earl of Pembroke confirmed 
that G2ant , and further granted unto him the Cuſtody of sta- 
verdale-T{lalk in Tail, proviſo, &c. That he ſhould not cut down 
any Trees ſuper præmiſſa. And becauſe he had cut down Trees 
growing in Breweombe. Talk, he entred, And the Dekendant, 
as Servant to Sir H. Barkley, the Son of Six Maurice Barkley, re- 
cntred, whereupon the Action was bzought, And upon this mat⸗ 
ter, Diſcloſed by the Replication, it was Oemurred in Law : Firſt, 
VBecauſe the Condition, That he ſhall not cut down Trees ſu- 
per præmiſſa, is vuld: F02 there is nothing granted but the Talks, 
and Trees cannot be ſuper præmiſſa, which refers onely to the 
Things granted. And therekoze it is 1mpolſsible, and vold: Fo2 
a Condition is to be taken ſtrictly, accoꝛding to the TUo2ds, and 
not by intendment: And therefo2e it is not good; As where one 
grants Rent, Iſluing out of the Mannoꝛ of D. upon condition, 
that he ſhall not cut down Trees ſuper præmiſſa. So a Sant of a 
Carren, with ſuch a Condition , is a void Condition foꝛ the im- 
poſſibility. And of that Dpinton was Gawdy, Secondly, Admit⸗ 
ting 1t ſhould be taken to extend to the Trees , growing within 
the TUaiks ; yet it ſhall not be intended by this TUo2d Premiſſa, 
to extend to Brewcombe-{UJalk, which is onely confirmed; But 
to Staverdale- ¶ alk ſolely , which is thereby granted. But they 
all reſolved fo2 the laſt Point, That this Moꝛd pramiſſa ex⸗ 
tends as well to that, which ts confirmed, as to that, which is 
granted: Foz that ertends in this ſence to præmentionata, and 
to avoid his entire Grant, And, as to the firſt , all the Juſtices, 
beſides Gawdy held, That here ſuper præmiſſa ſhall not be intended 
of the Office of the Talks it ſelf ; Fo2 that would be inſenſible, 
and impolsible, and therefoze it ſhall be conſtrued, as reaſonabl 

it may be, to the Trees growing within the TUalks, And al- 
though Pramiſla hath p2operly relation to the Thing it ſelf, which 
is granted , yet when it cannot have ſuch conſtruction , it ſhall 
be ds it may well ſtand with reaſon. And he, who hath the Cu- 
ſtody of the Talk, hath Quaſi the Cuſtsdy of the Soyl it ſelf, 
and of the things growing thereupon, viz. the Herbage, and Paw⸗ 
_ fo2 the Dear, which is the reaſon, That, if the Keeper of 
a ark cut down the Trees, it is a fozteiture of his Dffice , fo2 
it is an hurt to the Game, And therefoze this Condition is 
neceſſary , and reaſonable, And they dented the Caſes of the 
Grant of a Rent, and the Cuſtody of a Park: Foz, if ſuch a 
Condition were annexed, it were good, T{lheretoze it was ad- 
Judged fo2 the Plaintiff, Vid. 11. Co. 51. 
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Heath verſus Pole. 


A Ction fo: TU102DS t Uhereas he was Gaoloz of Maidſton, 

That the Defendant ſpake theſe Mozds, Hearh hath let forth 
Priſoners out of the Gaol, and had his Part, and Shares with them : And by 
that means he came to lis Goods: He had not a Sheet to his bed, before he 
let them out of the Gao] to ſteal them. After UerDict fo2 the Plaintiff 
it was moved, That an Action lies not 11 8. Mods: Foz, 
as to the firſt, he may let Puſoners out, being acquitted, an 
to have Fees of them, and thereby he may have ſhare , and get 
his goods by that means, And fo2 the laſt {lowsan Action lies 
not: Fo2 it wy not _— 2 had any Sat all, no 
is it averred, that {hey ſtole any Sheets fo2 him, And of tha 
Opinion was the whole Court, TUherefoe it was adjudged foz 
the Defendant, 


Duncomb verſus Reeve and Green. 


Reſpaſs fog the taking of certain Raw Hydes, The Defen- 

dant Juſtifies as Bapliff of Ipſwick, by Cuſtom there, 175 

if any Butcher kills any Beaſts within that Town, and 18 

the 4 eld it in the Market , He is to pay two pence fo2 every 
5 + 


: at the Bayliffs may diſtrain the Hyde fo2 the two 
pence , if it be deniev: And ſo ot noe. he Plain- 
tifreplies, That after the Diſtreſs the ned 
eee and ſo converted them to their uſe, &c. The Defendants 

y Rejoynnder ſay, That they Canned them, becauſe otherwiſe 
they would have rotted, And thereupon the Plaintiff Demur- 
red, and all the Court held it to be an ill Plea: Fo2 the Cuſtom 


becauſe thereby the property is Quaſi altered , and the Barks 


as Popham laid: mo2, he may [ 

them ba be ſcoured to avoid Ruff : So if one dil ing Raw-cloth; 
2 ihe Dwners benefit. 
efit; Fo2 it take 


cannot 


though the Byde | 
a Rd Nero the Barr. TUherefoze it was adjudged fo; 


the Plaintiff. 


(20) 
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Counteſs of Salop verſus Crompton, Ante, Plac. 10. 


(-22 ) TY Caſe was now moved again, and all the Juſtices reſol- 


ved, That the Action lay not fo2 this negligent Matt. But 
Gawdy ſaid, he allowed, That, ik Tenant at will burnt , oz pul- 
led down the Houſes voluntarily, that Treſpaſs lay, becauſe 
the p2ivity of the Leaſe is determined by this Act done, which 
his Eſtate permits not, which is the reaſon of the Caſe in 2, & 
3 Ph. & Mary 121. & 15 Ed. 4. 20. & 2 H 7. 11. That if a Bayliff de⸗ 
ſtroys the thing delivered, Treſpaſs lies. And where a Shep- 
heard will not keep his Sheep , but ſuffers them to be drowned, 
Action upon the Cale lies, becauſe he there took upon him the 
charge. But here he takes not any charge upon him, but to oc⸗ 
cupy, and pay his Rent, and none will attirm, if a Leflee at will 
ſuffers his Houſe to fall down, that an Action ſhould lie againſt 
him: Foz he is not bound to repair it. TTherefoze, &c. And ta 
this difference of voluntary, and permiſſive TUaſt, Popbam, Clinch, 
and Fenner agreed, And Yopham {atd, There was difference be⸗ 
wirt an Jntereſt , and an Authority: Foz if a man hath an Au⸗ 
thozity to do a — in general, Action of Treſpaſs lies: But 
where a man hath an Jntereſt, during that time yis Misfeaſance 
ſhall not be puntſhed by a general TUritof Treſpaſs. But as it 
hath heen ſaid, Pf Tenant at will cuts down the Trees, oz pulls 
Down the Houſes , a general Action of Treſpaſs lies: Fo2 there- 
by his Intereſt is determined, and he is become a ſtranger , fo2 
that he voluntarily had done ſuch an Act, whichcould not be done 
by his Jntereſt, and determines the Till. TUherefoze Judge⸗ 
ment was given acco2dingly. | 


Crouch ver ſus Fryer, 


238 fo2 ſuing foꝛ Tithes, &c. wherein is ſurmiſed, That 
the Biſhop of Wincon was Seiſed in Fee of the Mannoz of 
Biſhops-Walcon , whereof the Plaintiff is a Copy-holder in 

ee: And that he, and his ꝛedeceſſoꝛs, from time, whereof, &c. 
had been Patrons of the Church of E. whereof the Defendant 
is Parſon; And that he, and his Pꝛedeceſſoꝛs, from time, whereof, 
&c, and all his Farmo2s , and Copy-holders of the ſaid Wannoz, 
had been diſcharged of Tithes, &c. And ſhews, That this 
Land is ancient Copy-hold of the Banno2 Oemiſable , from 
time, whereof, &c. And becauſe the Parſon ſued fo2 Tithes,and 
the Court-Chaiſttan would not allom of that lea in diſcharge, 
he bꝛought the P2ohtbition. And upon this Surmiſe the De- 
fendant Demurred, Tanfield fo; the Defendant moved, That 
this Surmile is not ſufficient to ground this Pꝛohidition. 
Fo although the Biſhop himſelf,being a Spiritual derſon, may 
Preſcribe to be Diſcharged, &c. Becauſe by Jntendment , they 
might be ſo befoze the Councel of Laterane, by reaſon where- 
of their Farmozs fo2 years , oz Tenants at ill might 
be lo Diſcharged , becauſe they be the Poſſeſſion of the Bi⸗ 
ſhop himſelf „ as it hath been adjudged in Wrights Cone 


— —_ 
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yet it is not ſo fo2 Copy-holds, which are alſo grounded by 
Cuſtom, befoze time of Memozp; ſo it cannot by Intendment 
be the Poſſelston of the Biſhop, at the time of the ſatd Council: 
But had continued in the hands of the Copy-holders a long time 
befo2e ; Foz otherwiſe it could not be Copy hold. And in 29 Eliz. 
It was Ruled, by Advice of all the Juſtices, upon a Caſe de- 
pending in the Exchequer , That, although the Queen ſhall not 
pay Tithes fo; * own Poſleſsions, becaule ſhe is Perſona mixta, 
and ſo might well retain them, yet i ſhe Gꝛants them by [I atent 
in Fee, 02 her Copy-holder of Inheritance, They ſhall pay 
Tithes ; F02 they do not participate of the Qurcens ]I2erogative 
therein: And this Copy-holder, who was befoze time, &c cannot 
pꝛeſcribe; F02 then there would be two times of Memoꝛy, which 
is repugnant in it ſelf. TUhercfoze , &c. Coke e contra, Fo al- 
thouQgh a lay Jcrfon, at the Common Law, could not pꝛeſcribe 
ta be diſcharged of Tithes , becauſe he is not capable of ſuch 
Spiritual things; yet, as being Tenant to a Spiritual Co: 
pozation, he may p2eſcribe in them, but not in himſelf : Foz all 
thoſe Copy holds are Derived out of the Mannoꝛs, which were 
the Poſſelsions of the Biſhop ; And the Free-hold yet abides in 
the Biſhop, Foz this Pꝛeſcription is fo2 the Biſhops benefit: 
Foz thereby he ſhall have the greater Fines from his Copp⸗ 
holders, Eſpecially the Lozd of the Manno2 , who hath the 
Advowſon, may fo pꝛeſcribe; Becauſe, it may be, Jt was ſo at 
the Foundation, That he, and his Copy-holders, ſhould be Oil 
charged. TUhich is the Reaſon , in Cottons Caſe , That the 
Loꝛd of a Banno2 , in reſpect of a Recompenſe given to the 
1Parſon, ſhall have the Tithes of his Tenants. And ſo Pigor, 
and Herns Caſe was Ruled, TUherefoze, &c. But Popham, and 
Fenner held, That this Pꝛeſcription is ill; Becauſe the Copy- 
holders are intended to be befoze the Council of Laterane, at which 
time every one might give his Tithes where he would; And 
Spiritual perſons might pꝛeſcribe to retain them to themſelves: 
But they ought to p2eſcrive in themſelves , and their Pꝛede⸗ 
ceſſoꝛs, and not in a Que eſtate of the Pannoꝛ. And then a Copy: 
holder cannot pꝛeſcribe, to retain them himſelf; and ſo, by con- 
ſequence, he cannot pꝛeſcribe to be diſcharged : But a Biſho 

may 1 to have the Tithe of his Copy holders, which 
ſhall be good againſt the Parſon: And upon the Erection of the 
Jaatronage it could not be allowed, That Copy-holders ſhould 
retain their Lands diſcharged, which always ſhould be out of the 
Lo2ds Poſſefsion; and they ought to be appointed how they 
ſhall go by him, who had then the Poſſeſsion befoze the Council 
made, and that was intended to be the Copy-holder himſelf, But 
of Leſſeeg fo2 years, it iSotherwiſe; Fo2 they thall be intended 
to be the Poſſelsions of the Biſhop himſelf, at the time of the 
Council. TUherefoze, &c. Gawdy, and Clinch doubted thereof : 
TUherefoze Adjournacur. 8 Ed 4. 13. Note, That Paſch. 44 Eliz. 
This Caſe was Argued again; And then Gawdy, Fenner, and 
Yelverton Reſolved ,- That this Pꝛeſcription was good: Fo2 
all Copy-holds are derived out of the Manno; And it ſhali ve 
intended, That this ]Izeſcription had its Commencement at 
ſuch time, when all was in the Lo2ds hand, And the one Pꝛe⸗ 
ſcription is not contrartant to the other, although both were 
from time, whereof, &c. forthe 17 give place to the w_ L 
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And this Dbjection may be, where a Copy-holder pꝛeſcribes fo2 
3 — » 82 the like , which is uſual. But Popham held his 
fözmer Opinioa ; pet, notwithſtanding, It was Adjudged koz 
the {Iiauuctff, 


Royal verſus Peckham, 


Ction for theſe Words; TUhereas he was Endicted of ſuch a 

Felony, fo2 Robbing of the Defendant, and was Arraigned, 
and Acquitted thereof beto2e the Juſtices of eace of the County 
of Norf. That the Defendant laid of him, 1t Mr. Haſſet, and one A. 
(Juſtice of Peace of the ſaid County) had done juſtice , Royal had 
been hanged for Robbing me. The Oefendant pleaded Nor Guilty 
Ind, after Aerdict, it was moved , That an Action lay not foz 
theſe TU02ds ; Becauſe it is not a direct Aﬀirmative , That he 
Robbed him, and, being acquitted, he cannot be endangered 
by them, and therefoze no loſs: And the Slander is rather to 
the Juſtices of Peace, then to the laintiff. But the Court 
held, That the Action well lay; Foz, although he were acquitted, 
pet he thereby Slandered the Plaintiff; wherefoze the Action 
ltes: And they be quali a pꝛeciſe Affirmative, That he was 
the Party, who Robbed him. And it was Adjuvged fo? the 
Plaintiff. 


Symcock ver ſus Payn, 


Sſampfit. Foz that the Oekendant, in conſideration that the 

J]2taintiff had Lett unto him ſuch Land fo2 a year, pꝛomiſed 
unto him nc & idem, to pay pro firma terræ prædicta at the years 
enn :o. The Detendant pleaded Non Aſſumpſit, and found a- 
gainthim, Ind it was alledged in Arreſt of Judgement, That 
che Action lap nat, Foꝛ it appears to be fo2 the Rent, fo2 which 
Debt lies. ur all che Court (Popham abſente) held, That the 
ation was maintataable; Foz it is not a Rent, but a Sum in 
graſs; Foz which he , making a pꝛomiſe to pay it, in conſidera⸗ 
tion of the Leaſe „ the Action lies: And it was Adjudged fo2 
the Plaintiff. But afterwards, becaule it was but a meer Debt, 
fo2 which an Action of Debt lies, and it is but a Contract, It 
was Reverſed. 


Ingolsby verſus Johnſon, 


Pin fo2 Suing fo2 Tithes of dy Cattle, and ſurmiſeth, 
That he uſed to pay the tenth Sheaf of Cozn, the tenth 
Cock of Hay, the tenth Fltece of TUool, the ſeventh Calf, and 
the Parſon to pay 1. d. ob. and the eighth Calf, if he had eight, 
and the Par ſon to pay 1. d. & fic uſque 10. And tf he had under the 
number of ſeven, to pay onely an half peny fo2 every one, and fo 
after that rate fo2 Lambs, and Colts; And that it was in ſatiC- 
faction foꝛ the Tithes of all Dy Cattle, and fo? all other Tithes 
of Coꝛn, Pay, and Cattle. And it was thereupon moved, That 


this Surmile is not ſufficient; Foz that, which he uſed to pay, ts 
but the Tithes in kinde ; And therefoze cannot be in ſatisfaction 
fo2 the Tithes of other things, then themſelves. And this was 
the Opinion of the whole Court, But, if he ba made — 
Neicription 
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Neſcription onelp fo2 his dzy Cattel, fo2 his Plough, o2 to 
Pn his Sopl, it had been other wiſe: But this 2-neral 
zeſcription cannot be good; F092 then thereby he would ercuſe 
all Feeding Cattle, although he kept 500. 02 moze, which is not 
reaſonable, TUhereupon Conſultation was Awarded, 


Holwood verſus Hopkins, 
Crion fo theſe TU02ds, ſpoken to the Plaintiſfs Servant, viz. 


Thy Mittreſs is an arrant Whore, and would have lain with me ſeven 
Years ſince, and I would not, unleſs ſhe would go to the Hedg. And it was 
alledged in the Declaration, That ſhe was in communication of 
Marriage with J. S. who was ſeiſed in Fre of Land worth 200, l. 
per annum; And that, by reaſon of theſe Mods, ſhe loſt her 
Marriage. The Defendant pleaded Not Guilty, and found again 
him. And it was now moved, in Arreſt of Judgement, by Warberton, 
That an Action lies not fo TWo2ds; Fo2 the Nloꝛds are 
Spiritual Slander , and mation, and ]uniſhable there, 
and not by our Law; Foz our Law cannot take Conuſance, 
no2 Try whether one be a ehoze, oz not: which is the Reaſon 
in 27 H. 8. That fo2 calling one Whore, 02 Hererique, an Action lies 
not in our Law. And of that Dpinion was all the Court, But 
they held, That, if the TUo2ds had been ſpoken to him, who was 
in communication to have married her, ſo as it had appeared, 
that ye purpoſely intended to hinder the Marriage, The Action 
had been maintainable fo2 the lols , which che ſuſkained ; But 
when they be (poken generally, although peradventure an hin⸗ 
Derance comes by reaſon of them, yet Non conſtat. And therefo2e 
fo2 ſuch collateral hinderance it is not reaſon the Action ſhould 
lie. dit is not like to Anne Davies Caſe ; Fo? there they were 
ſpoken , as appears by the Recozd , to him, who was in commu- 
nication with her to Marry her: And the wo2zds were, Will you 
marry her, (he hath had a childe, or two? And the having a Baſtard 
is triable by our Law, and puniſhable , and ſo not like to the 
Caſe in Queſtion : And fo2 calling one Baſtard an Action lies; 
Foz Baſtardy is triable by our Law; And to ſap, Such a Tavern, 
or Inn, is a Bawdy-Houſe, an Action well lies, fo2 the Tempozal loſs, 
which they ſuſtain by reaſon thereof. And here, the Tloꝛzds 
being a ſpiritual Defamation, and there punithable, The Dam- 
mages ſuſtained by reaſon thereof are but acceſſozy, and, by 
conſequence, ſhallnot alter the nature of the Action. Therefore, 
after divers Arguments at the Barr, and upon view of the Pꝛe⸗ 
ident of Anne Davies Cale, it was Adjudged fo2 the Defendant, 
That the Action lay not. 


Thaxbie verſss Smith, Paſch, 42 Eliz, rot. 939. 


„er fo2 theſe Noꝛds, Thou art forſworn in the Carpenters Hall, 
and didit rob the Hall, and deceive the Company of 20.1. The De⸗ 
fendant pleaded Not Guilty, and found againſt him, And now 
alledged in Arreſt of Judgement, That an Action lies not ko; 
theſe Tloꝛds: Foz the Plaintiff declared, That the Company 
of the Carpenters, in London, were Co2pozated, from time, &c. 
and conſiſted of Baſter , Tardens , and the Company, And 
that the Plaintiff was ri Ba er; And that he 2 
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oods, and the Money appertaining to the Company, delivered 
— him „and was {wo2n to render an Accompt at the end of 
the Bear ; And ſo he could not rob himlelt, but it is onely a 
D-ceiving of the Truft committed unto him ; Foz which TWo2ds 
an Action lies not. Sed non allocatur : F02 it is not affirmed, That 
he was Maſter at the time, when he robbed the Pall, but ſhall be 
intended the contrary ; wherefoze the Action well lies fo2 thoſe 
Toms. But fo? the firſt TU02DS, Thou wert forſworn in Carpenters 
Hall. they be not Actionable, And although properly one cannot 
rob an Hall, yet, in common Parlance, it is well underſtood what 
he intended thereby; Foz loquendum ut vulgus, 4. And all the 
Court held, when any of the Tlo2ds are Acttonable, The Plain- 
tiff ſhall have Judgement; And fo it hath been often times ad- 
judged, TUherefoze Judgement was given fo2 the Plaintiff, 


Wyſon verſus Fenton. 


Ction f02 theſe IMoꝛds; Thou art a forſworn Bayliff, and wert for- 
A ſworn this day. After Uerdict fo2 the Plaintiff , upon Not 
Guilty pleaded, Jt was moved in Arreſt of Judgement , That 
an Action lies not fo2 theſe Moos; Foꝛ he doth not ſhew, That 
he was foz\wo2n in any Court; Jt is not alſo ſhewn , That he 
was a (wom Baylitf at the time of the ſpeaking, And the 
Opinton of the Court was, That the Action lay not, uvon the 
firſt Realon pꝛincipally. 


Baker verſus Rogers, Mich, 42, & 43 Eliz. rot. 3333. 


Packibike Upon Demurrer, The Caſe was; That one 
Broughton, ſeiſed in Fee of the Advowſon of Barby, the Church 
being void, Thomas Baker contracted befoze the Pardon 39 El. 
with Broughton fo2 this Avoidance , who fo? 180.1. Sꝛanted it to 
Tho. Baker, who, polo? of In Gant , pꝛeſented Walter Baker 
his Bꝛother (now Platntiff) who was Admitted, Jnſtttuted, and 
Inducten thereto : And after his Induction, and before the Par⸗ 
don, Thomas Baker ACquatnted the Plaintiff, what he paid fo2 that 

v0idance, requiring him to have conſideration thereof, And. 
alter the Pardon of 39Eliz.Walter Baker was Sued in the Spiritual 
Court, befoze the High Commiſstoners , fo2 Simonp; And 
(the pꝛoot᷑ there being no moꝛe then as befo2e is hewn) he was 
{entenced , That this was Simonp; And that Walter Baker was 
as an Jntrudo? , and his Admiſston , and Inſtitution — 
vo! d, and as it he never had been Parſon ; Fo2 ſo is their Courſe 
there, when one is depzived as Simoniacus: And thereupon he 
bought the Pꝛohibition, compziſing all this matter, and the 
Pardon, and that he was not a Perſon excepted. The De⸗ 
fendant pleaded the Act of primo Eliz. which gives Authoꝛity to 
the High Commitſstoners, and the Sentence befoze them, and 
pꝛayed a Conſultation ; But miſpleaded the Act in the Date, 
viz. 25 January, fo; 23 January, c. And it was thereupon Oemur- 
red. Firſt, Jt was moved, Con this pꝛeſentation was not by 
Simony; Foz although the Contract was Simontacal fo2 the 
Avotdance , yet it was a meer void G2ant ; F0}, the Church 
being void, the Avoidance cannot be Gzanted , becauſe it is a 
thing in Action (Quod fuit conceſſum) Then, when he — 
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ains it by Aſurpation; and the Þ2eſentce is in, by that Pꝛeſent⸗ 
ent, by Ulurpation, and not by the Simontacat 2 
Secondly, Although this be Simony in the Pꝛeſentoꝛ, yet 
this res of the Nꝛeſentee there with, after the Induction, 
makes it not to be any Simony in him; But he ts quaſi acc eſſoꝛ 
thereto; which offence is not excepted in the Pardon, althoug 
Simony it ſelf be excepted: And the Erpoſition of a Pardon 
belongs to the Common Law, and not to the Spiritual Court. 
And in 27 Eliz. in this Court, in the Caſe of one Fox, who was 
depzived, during the Parliament, fo2 Jncontinency, befo2e the 
Pardon, and another Admitted, Inſtitüted, and Jnducted; and 
afterwards the Pardon Diſcharged the Offence , Jt was Ad⸗ 
judged, That this Depzivation, and the others Admiſston alſo, 
were both of utterly void, TAherefoze, &c. But all the 
Court held, That the Pꝛohibition lay not; Foz as to the firſt, 
Although the Pꝛelentee comes in quaſi per Aſuxpation; yet becauſe 
it is by means of a a Contract, which is the cauſe 
thereof (Foz otherwile it is to be intended, he would 
not have permitted that Pzeſentment ) Jt was held, That it 
was as weil Simony , as if the Gzant had not been void. And 
as to the ſecond, They held it to be Simony; Fo2 there be not 
any Acceſſozies in Simonp, but all are p2incipal therein, as 
well as in Treſpaſs: And it appertains to the Spiritual Court 
to determine it, and not to this Court to meddle therewith ; 
And when the Spiritual Court hath fo ſentencedit, This Court 
ought to give credence thereto, and ought not to diſpute, TUhe⸗ 
ther it be Erro2, oz not? Foz this Court cannot take Conu- 
ſance of their pꝛoceeding, TUhether they be lawful, oz not: 
which is the Reaſon, that in this Court, At ſufficeth to plead a 
Sentence, out of the Spiritual Court, bziefly, wi ng 
the maner thereof, 02 of thelr proceedings. And, as the Caſe is 
in the Lo2d Dyer, If the Spiritual Court will certifie the eſpecial 
matter, upona Certificate of Matrimony, 02 Baſtardy, 02 - 
like, It is not Food; But they ought to certifie pzectlely 
one way, 02 other; Foz this Court cannot Adjudge of that 
ow matter , but it appertains to their Law to determine it. 
nd although it were ſaid, That, in the Spiritual Court, the 
ought not to have intermedled, to diveſt the Free-hold, whic 
is in the Jncumbent after the Jnductton ; true it is, They ſhould 
not meddle, toalter the Free-hold ; But they meddled onely with 
his maner of obtaining his Pꝛeſentment, which, by conſequence, 
deveſted the Free-hold from him, by the diſſolution of his 
Eſtate , when his Admiſston, and Inſtitution is avoided. And 
as to the miſrecital of the Statute it is not material, becauſe 
it is in Barr, and the ]10htbition it lelf lies not. And they all 
held, That it was Stmony in the Jncumbent , although he 
were not pꝛivy thereto at the firſt, And Simonp was defined 
to be Voluntas, five deſidetium emendi, vel vendendi ſpiritualia, vel ſpiri- 
1 85 —_—_— Aud HT ſaid , Th. — one be 1 
mony , an eſented , is party, 02 pꝛi 
the Simony , he ſhail be de » and always diſabled to take 
any other Benefice : But, if ye be pꝛeſented by Simony between 
two Strangers, whereto he is not p2ivy., he is d by 
reaſon of the corruption , but not viſabled to take any other ; 
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And that is the Rule of the Civil Law, WWherefoze they all 
after eber Arguments, agreed, That the Irohibition laß 
not: And Conſultation was Awarded, Note, Mo Conſultation 


Awarded upon the Roll, 
Sir Robert Baſſet verſus Gee, 


Fee of the Advowſon , and Pꝛeſented, and afterwary 

G2anted the next Avoidance to Manwood; That the Church 
became void, and Manwood pꝛeſented H. that the Church became 
void by the death of H.S.T. and it belongs to him to ]2eſent, 
The Defendant pleads, That 11.8. T. was created a Bithop in 
Ireland, whereby it appertained to the Queen, by her Pꝛerogative, 
to Pꝛeſent, who — him (the Detendant.) And it was 
Ruled to be no Plea , without Traverſing the Avoidance by 
death ; And this creation of the Jncumbent a Biſhop of Ireland 
was admitted to be a Cauſe of Avoidance ; And that the Queen 
ſhould have it by her Pꝛerogative. And it was held per totam 
Curiam, That if the Queen doth not take the benefit of the firſt 
Avoidance , but ſuffers a Stranger to Pꝛeſent, and the Je: 
ſentee dies, She (hall not have her Pꝛerogative to Pꝛeſent to 
the ſecond Avoidance. 


(Ys Impedit, Suppoſing, That his Anceſto2 was ſciſed in 


Shyfield verſus Barnficld, 


Ccompt againſt the Defendant, as Bapliff of certain Goods 

to Merchandize. The Defendant tendered his Law; And 
the Court ſaid, That it had been oftentimes Adjudged here, 
and in the Queens Bench , That a Bayliff cannot wage his 
Law, but a Receiver may, TUhereupon he pleaded to Iſſue. 


Williams verſus The Biſhop of Lincoln, and the 
Mayor, and Burgeſſes of Bedford. 
Mich. 42, & 43 Eliz, rot. 3614. 


Uare Impedir, To ꝛeſent to the Hoſpital, o2 Pariſh Church 
of Bedford, Upon Demurrer upon the Car The Caſe 
was; That the Cozpozation of Bedford was ſeiſed of 

the Advowlon, and Gzanted the firſt, and next Pꝛeſentation to 
Scriven, and afterwards Gꝛanted primam & proximam advocationem tg 
the Earl of Bedford, who Gꝛanted it to the — The Church 
afterwards became void, and Scriven Pꝛelented his Clerk , who 
was Admitted, Inſtituted, and Jnducted ; And then the Church 
became void feen and the Plaͤintiff ꝛeſented; And, being di⸗ 


ſturbed,bzought a Quare Impedit. And, after Argument at the Bar, 
t was Reſolved by Walmſley, Kingſmil, and Warberton, That this 
econd O2ant was void, lo as the Plaintiff had not any Ki 


—— 
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Fo2 when they had granted primam , & proximam Præſentationem tu 
one, they had not any authoꝛity to grant it afterward to another. 
But peradventure , if the firſt Deed had been loſt , befo2e he had 
taken the Benefit thereof , and that it could not be pleaded , the 
ſecond G2zant might have been good, And fo it was not void to 
all Purpoſes, but he can never have the ſecond Pꝛeſentment; 

02 it is againſt the expꝛeſs woꝛds of the Gzant , which is, That 

-thould have primam , & proximam Præſentationem . Which cannot be 
altered by any Intendment; And in the Pleading he ought to 
Averr, That it was the firſt, and next Avoidance. But Anderſon 
held, That he ſhould have the ſecond PDꝛeſentment, fo2 ſo was 
the Intention of the Gzanto2 , when he had granted the firſt be- 
fo2e , and it may well ſtand with the Law, as where two Copar- 
ceners make Compoſition to pꝛeſent — „the eldeſt firſt, and 
the yonger afterward , if the pongeſt grant primam, & proximam 
Advocationem, it is in Law but the ſecond onely, and pet the G2ant 
is good enough ; So 15 H. 7. 3. where one grauted the third J2e- 
ſentation to an Advowſon , and died, his Feme was endowed of 
the third Pꝛeſentment, the G2antee ſhall have the fourth Pꝛe⸗ 
ſentment. So here, the H2antee ſhall have the firſt, and next, 
which belongs to the Coꝛpoꝛation; He conceived alſo , that the 
Wait, which was in the Oihunctive,was ill, But all the other 
Juſtices were againſt him therein: Therefoze It was Adjudged 
upon the matter fo2 the Defendant, Vide Dy. 26, & 35. & 20 H. 8. 
Preſentm. Bro. 54. 


Temple verſas Temple. 


Ebt. The Caſe was; A Bent was granted to Baron, and 

Ecme, f02 their lifes , the Rent was Arrear , the Baron dies, 
another Rent is Arrear , the Feme dies Jnteſtate , and her Admi⸗ 
niſtratoꝛ bꝛings Debt — the Arrearages due in the Life of the Ba- 
ron, und after, And all the Court reſolved , That it well lay; 
ber auſe the Arrearages ſurvived to the Feme, as well as the Rent 
it (elf, But an Exception was taken to the Declaration; Foz that 
it is Ailedged , That Adminiſtration was committed by the Dean 
of Lechfield, and it ſhews not by what Authozity he committed it, 
naz that he war Loci illius Ordinarius; And fo2 this Cauſe the Court 
held the Oeclaration to be ill, fo2 the Court intends not his Au- 
thozity, being ſpecial, without ſhewing it. But the pleading of 
Adminiſtration committed by a [Biſhop 1s 22 enough, without 
ſaying, that he was Loci illus Ordinarius, fo; Dit hall be inte nded, 
and ſo the ]2eſidents warrant it, but ina Barr, o2 Replication 
it is vitious. Vide 35 H.6. 46. TUbcrefore, &c. 


Pill verſus Towers, Paſch. 42 Eliz. ror, 1332, 


—_— The Defendant made Conuſance , us Bapliff to Sit 
Fulk Grevil , f02 the Amercement of a Free-tenant within his 
anno? , and ſhews, That Sir Fulk Grevil was ſeiſed in Fee of 
the Mannoꝛ of D. and that he, and all thoſe, whoſe, &c. have had 
a Court Baron within the Pannoz befoze his Steward of the 
Paͤnnoꝛ, tenendum from thꝛee weeks to three weeks, and alledgeth 
a Cuſtom to have Sute of CAirt from all his Free-tenants of the 
Maͤnnoꝛ; And that, if any of them made Default , and his De: 
at! 


(34) 


(35) 


— — 
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fault was pꝛeſented by the Homage , they had uſed there to 
Ainerce him, and the Amercement to after, and the Loꝛd had uſed 
to diſtrain ſuch a Tenant fo2 ſuch an Amercement per aliqua bona, 
vel catal!a ſua Within the Manno2 ; And fo2 an Amercement foz this 
cauſe the Diſtreſs was taken, &c. Upon this Conuſance, thus 
made, the Plaintiff Demurred, And, after Argument at the 
Bacr, It was Reſolved by the whole Court, That the Avowry 
was inſufficient, Firſt, Becauſe he pꝛeſcribes to have a Court- 
Baron within his Mannoz, whereas it is ok Common Right, 
und cannot be by PDꝛeſcription; fo2 it is incident to a Manno: 
Fog Walmlley ſaid , Cage is not, but where there is a Defect of 
Common Right, but here it ſtands with Common Right , and 
there fo2e it is noc good, And whereas It is ſaid „ That it ſhall be 
maintained hy Cuſtom, in regard the Þ2eſcription is to hold it 
betoze the Steward of the Mannoz, which is againſt Common 
Right (fo2of Common Right it ought to be holden befoze the 
Sutoꝛg) yet it is not good; F02 a Court-Baron cannot be hold- 
en but betoze the Suto2s , and ſometimes befoze the Bapliff, 
and Sutoꝛs, as by Tit; And by Plaint , it ſhall be befo2e the 
Duto2s onely , but in no Caſe without the Sutozs. And one 
cannot have a Court by Pꝛeſcription, but where he cannot have 
it otherwiſe; And all the Juſtices agreed with him, That he could 
not have a Court-Baron by ]eſcription, but he may by P2cſcrt- 
ption inlarge the Authozity thereof, as to hold Jlea above 40. s. 
and the like, Secondly, Walmſley held, That the Pꝛeſcription to 
diſtrain the Goods of the Offender in any Part of the Mannoz 
is not good, fo2 thereby he may diſtrain in the Lands of one, who 
Did not offend: But ſome of the other Juſtices held, thatit might 
be good by ꝛeſcription. Thirdly, De pꝛeſcribes to diſtrain the 
Beaſts, 02 Goods of the Free-tenant, who made Default of Sute, 
and here the Diſtreſs is taken of the Beaſts of his under-Te- 
nant, who is not within the Pꝛelcription. TUAherefoze it was 
Adjudged fo2 the Plaintiff, 


White verſus Weſt, Trin. 42 Eliz, rot. 3417, 


Eplevin. The Defendant made Conuſance, as Bayliff of one 

A Geriſh. Apon Demurrer, the Caſe was; That one Bayocon, 
ſciiedof the Land in Fee, he, and White, levied a Fine thereof to 
Long, who rendered it to White in Tail, rendering Rent: And 
by che fame Fine it is limited, That, if White died without Iſſue, 
Tenementa prædicta integre remanebunt tu Baynton, and his Heir s. After⸗ 
wards Baynton, by Indenture Enrolled, Bargains, and Sells 
his Reverſion, & Rent to Geriſh in Fee; White ſuffers a Common 
Recovery; And afterward, fo2 this Rent,Welt Diſtrained And, 
Thether the Rent was gone by this Recovery: was the Queſtt- 
on. Two points were moved Firſt, Thether this were a Re- 
verſion, 02 a Remainder,limited to Baynton, being all by one Fine? 
Foz, ik it be a Remainder, the Reſervation of the Rent is void. 
Secondly, Admitting it to be a Reverſion, and to be bound, and 
taken amay by the Common Recovery, TUhether the Rent alſo 
be extinct ? And, after Argument at the Barr, Jt was Reſolved 
fo2 the Defendant. Firſt, That this is a Reverſion ; Fo2, being 
one Fine, it enures, as if it had been at ſeveral times; and it ſhall 
be intended, as rendering the Tail at one time, & 8 

everſi 
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Reverſion at another time, And ſo is the uſual courſe of Fines; 
And ſo it hath been always expounded; But it is not ſo in GOzants 
by Deed. Secondly, (which was the moſt doubtful point) They 
Reſolved,That p Rent was not ertinct, becauſe the Hrantee was 
always in poſſeſsion thereof; and it is diſtinct from the Land. And 
that, whereofone is in poſſeſston, cannot be Diveſted by a Reco- 
very againſt another man. And here is not — oy wp nyt | 
Rent, Foꝛ that goes onely fo2 the Land: And It is not like the 
Cale of a Rent Granted out of Remainder, becauſe That never 
was in poſſeſsion, no2 a thing executed: And it is as if-Tettant 
in Tail himſelf had Granted a Rent, and afterwards ſuitered a 
Common Recovery: That Rent which was in eſſe ſhall not be 
done by this Recovery, No moꝛe ſhall this Rent, which is anner⸗ 
ed to the Reverſion, although the Reverſion it ſelf be gone. And 
where Tenant in Tail diſcontinues the Land, yet the Donor ſhall 
always have his Rent, and it ſhall not be taken from him; As 48 
Ed. 3. and 31 Ed. 3. Title Guard. So Jt ſhall be in the-Caſe of a 
Common Recovery : Foꝛ It is all one in effect, and not like to a 
Recovery by Title, which defeats the Eſtate utterly, And the 
maner of pleading it ſhews always when it is a Common Reco- 
very, and when not. TUherefoze It was Adjudged fo2 the De⸗ 
fendant; Vid. Mich. 41, & 42. C. B. Pl. 62. 1 


Littleton verſas H:bbins, &c. Mich. 42, & 43 Elz. rot. 627. 


Cre fac. againſt Executoꝛs; Upon a Judgement againſt their 37) 

Teſtatoꝛ in Debt: They pleaded, That befoze they had any 
Comiſance of this Judgement, They had fully. Adminiſtred all 
their Teſfato2s Soods in paying of Debts upon Obligations. 
And It was thereupon Demurred, And, after Argument at the 
Barr, Adjudged to? the Plaintiff, That Jt was not any lea. 
Foꝛ they at their peril ought to take Tonuſance of Debts upon 
Reco2D, and ought firſt of all (unleſs fo2 Debts due to the Queen, 
wherein ſhe hath a Pꝛerogative) to ſatisfie them. And although 
the Recovery was in another County, then where the Teſtato? , 
and Exccutoꝛs inhabited, it is not material. But if an Action be 
brought againſt them in another County, then where they inha⸗ 
bite, aud befoꝛe their knowing thereof, They pay Debts upon 
Specialties; That is Allowable. TUhcrefoze It was Adjudged 
accoꝛdingly. Vid. 4 H. 6. 8. 21 Ed. 4.21. x 


: Perren verſas Bud. 


A Crionupon the Caſe. TUhereas Bud had bzought Debt in the (38 
Common Bench, upon a Bill of 40. 1. againſt the Platntitf, 
And upon Eraminatton, Jt appeared to the Court, That all be- 
ſides 28. s. was payd , -whereupon They in Trin. Term Ozdered, 
That it᷑ the [Plaintiff would not accept of the .. with ſuch Dam · 
mages as the Court ſhould Aﬀeſs,Then the now Plaintiſt ſhould 
Impart until Odabis Mich. That the Defendant knowing of thts 
Oꝛder, had pꝛocured a Nibildicic tg be Entered, And upon this De- 
ceipt he bꝛaught this Action: And It was thereupon Demurred. 
Firſt,in regard of the maner of the pleading, becauſe hedoth not A⸗ 
ver,that he Tendꝛed the 28. Foz otherwiſe the JAaintiff{then De- 
fendant ) was not to have the 1111 of the ©2der, __ 
[ 


—. . 
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Dotter verſus Ford, Trin. 42 Eliz. rot, 541, 
Ction Upon the Caſe fo2 wozds: TUhereas he was of good 


Name, 8c. & per multos annos jam retroactos fuit Mercator, and 
uſed the Trade of Merchandizing cam infra Regnum, quam extra, That 
the Defendant ſpake of him theſe woꝛds; Thou art a Beggarly Knave, 
and a Bankrupt, and thou art not able to ſhew thy face. It was moved, 
That an Action lay not fo2 theſe woꝛds, unleſs Jt had appeared 
by the Declaration, that he was a Merchant at that time. Fo! be- 
ing ſpoken of a Gentleman, oꝛ any, who uſed not the Trade of 
Merchandizing, an Action lies not, And of that Opinion was the 
whole Court: But the Queſtion was, Tahether by Alledgins, 
That he uſed the Trade ofa Merchant per mulcos annos jam retro- 
actos, It ſhall be intended, That he was a Perchant at the time of 
the wo2ds ſpoken: And the Court ſeemed to doubt thereof, be- 
cauſe It is not p2eciſely Alledged. Foz it may be he uſed that 
Trave fo2 a time, and left it afterwards, TUherefoze they would 
adviſe thereof. 


Worledg verſus Kingſwel. Paſch, 40 Eliz. rot, 1418. 


Raps Upon Demurrer, The Caſe was; That a Copy hold 
had Common by Preſcription in 
"a ? Parcel of the Demeaſns of the annoy, Eſcheated And the 


op 
14512 
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Cowper 
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Cowper verſus Temple, Hill, 42 Eliz rot. 1434. 


N The Defendant avows fo2 Dammage Feſant, by rea⸗ 
ſon ot᷑ a Copy ⸗hold Granted to the Defendant, æ one Godfrey, 
and thꝛee others; And . the third died, and afterwards Godfrey 
died, whereby he was in by the Sur vivoꝛ, and is Sole Seiſed, and 
took the Beaſts Dammage-Feſant, The Plaintiff confeſſeth the 
Copy Granted, and that the 2 died; And the Defendant, and 
Godfrey Slit vived, prout, c. But he further Alledgeth, That af- 
terwards Godfrey Surrendered his pare to a Stranger, who con- 
veyed it to the Plaintiff;who put in his Beaſts : And Traverſeth 
Abſque hoc, That the Defendant was Sole Seiſed, prout, gc. tem- 
pore Captionis. And Jt was thereupon Demurred. Foz the Sole 
Seiſin is not Traverſable, but the Sur vivoꝛſhip onely : And the 
Joynt-tenancy,and Survivozſhip,arehere confeſſed,and avoyded, 
and therefo2e the Travers is double, But the whole Court were 
of that Opinion, That the Travers is well taken; Foz the Sole 
Selling being Alledgeth by way of Bar pꝛeciſely, and matertally, 
It ought to be Traverſed;As 2 Ed-4.28. But where it is Alledged 
only in the Count by way of Suppoſition as in Mordancelter, 02 
Dower,02 the like: Joynt-tenancy may be pleaded againſt tt without 
a Travers. And here the Sole Seiſin had not been fully confeſſed 
bout a Travers, CUberefoze Jt was Adzudged fo2 the Plain⸗ 
„ Vid. 6H. 7.5. 


Woodcock verſus Woodcock, 
Hill. 42 Eliz, rot. 1339. 


Artition. CJpon a Special Uerdict, The Caſe was; That one 
Jamey Woodcock, Father of the Plaintiff, and Defendant, was 
2oſſeſſed of a Leaſe fo2 years, of an Houſe called zradiſe, and of 
ivers other Leaſes, and had Jſſue . W. the Plaintiff, and Samuel 
w.the Defendant, and Thomaſine a Daughter : And by his Till 
Deviſed, That his Daughter ſhould have the ſaid Houſe fo2 her 
Life, And, if ſhechanced to die before Samuel my Son, Then I will, That 
Samuel my Son ſhall have it upon ſuch reaſonable Compoſition, as ſhall be 
thought fit by my Overſeers, allowing to my other Executors ſuch reaſonable 
rates,as ſhall be thought meer by my Overſeers. And he Deviſed all his 
other Leaſes, and Goods to his Executoꝛs: And made the ]Iain- 
tiff, and Defendant his Executoꝛs, and J. S. and T. D. his Dver- 
ſeers, and died. Thomaſine Entered by the Aſſent of the Execu- 
toꝛs, and died, during the Term. Samuel W .Entered, claiming it a 
Legatee (without any Compoſition made with the Dverſeers, 
and no Sum being appointed by them to be payd ) and bꝛings a 
CU rit of partition d Fainſt the other Erecuto2 : Suppoſing, That 
they held it jointly as Legatees. And upon a Non Tenet pro indiviſo 
pleaded, all this matter was found, Et 6h, &c. The firſt Queſtton 
moved, was, CUhether the Daughter by this Devtiſe had the En- 
tire Term; ſoas It ſhould go to her Adminiſtrato2s202 Chether 
the Remainder ofthe Term limited to Samuel were good, to give 
the Reſidue of the Term tinto him? Secondly, Thether this 
Eſtate limited to Samuel be upon a Condition 1Pzecedent, ſo as he 
ought firſt to have COmpounped with the Overſeers; and to Ae 


(41) 


(42) 
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cure them to ſet down what Rate he ſhould pay ? D2,TUhether It 
were a Condition Subſequent ; That, if he payd not what they 
ſet down, It ſhould be a determination of his Eſtate ? Warvercon 
fo2 the Detendant argued, That, as to the Firſt, It is a good limi⸗ 
tation of the Remainoer to damuel, accoꝛding to the Intent of the 
Deviſo2 Fo2 It is as a particular limitation to the Daughter; 
and therefo2e, Paſch. 33 Elz. rot. 607. It was Adjudged, That where 
one Oeviſed a Term to his Feme fo2 Life, and after to His Chil- 
dꝛen, not pꝛovided foꝛ, and the Term was afterwards Sold up⸗ 
on an Execution fo2 the Debt of = Feme, and afterwards the eme 
died during the Term, It was Adjudged, That, notwichſtand⸗ 
ing this alienation, The Childzen of the Deviſoꝛ ſh:uld have the 
Refivue of that Term. But as to the ſecond point he moved, 
That this Eſtate is Ueſted in Samuel, and the Condition is Sub- 
ſequent : And the Eſtate is not Defeated, until the Overſcers 
appoint what he ſhall pay, and he fails in payment thereof, 
TUherefoze, &c. Walmſley; Jt is a Strange Cale, That the De- 
viſe of a Term fo? Life, Remainder over, ſhould be a good Re- 
mainder by the Expoſition of a Till, to make the firſt Deviſee 
to have ſo many of the years as ſhe (hall live; and he in che Re- 
mainder the Refidue. Fo? every one, who hath a Term, ough: to 
have a certainty of Eſtate in the beginning, and end thereot, and 
beyond ſuch bounds Jt ought not to extend: And thoſe bounds to 
be ſuch, as he may claim it certainly, In Taſte, the Leſſo2 ought 
to Count, That he hath the Entire Eſtate : So he hath the En- 
tire Term, and then a Remainder over is void. As a Deviſe in 
Fee rhe Remainder over, the Remainder is void: So a De- 
viſe ofa Term to one, and his Þetrs, the limitation of the Heirs 
ts void, So here, when he Deviſeth the Entire Term to the 
Daiggter, He hath nothing left in him thereof to Deviſe to a- 
nother. And whereas it ts ſald, That it is but a Special Pꝛo⸗ 
perty in the firſt Oeviſee, and the General Pꝛoperty remains in 
the Deviſo2 to Devile over; The Remainder notwithſtanding is 
not good. Foꝛ then Jt is a Deviſe of the Term of the — 2 
ters, which is not Good: Becauſe the Term Deviſed unto her 
is uncertain, and becauſe the Law will not pꝛeſume, That there 
ould be a_ continuance of the Term akter the death of the 
— — And here is not any Special limitation to the 
Daughter: TUherefoze the Remainder is void. But there 
Divers Judgements againſt my Opinion, but upon what reaſons 
J underſtand not. And as to the ſecond part, we conceived, That 
the Eſtate is ]Necedent in Sam. and the Condition Subſequent, 
And the Condition is extin>; Becauſe Sam. ts one of the Erecu- 
tozs, who ſhould take advantage thereof : Therefoze partition 
lies not. Anderſon; By the Deviſe the whole Term is to the 
Daughter. And, although a Deviſe ought to be expounded ac- 
coꝛding to the Intent of the Deviſoz, Bet his Intent ought to 
be guided by the Law, And, it ſuch a Deviſee be Duſted, and ts to 
ming his Action, he ought to ſew the certainty of his Eftate, 


which is the Entire Eſtate : And then, if the Daughter hath the 
Entire Eſtate, the Deviſe to him in Remalfbes s vopd. 43 
if a man ſhould Grant ſo much ol his Term, as ſhould be after 
his death, ©2, if a man ſhould Deviſe ſo much of his Term, as 
ſhould be to come after the death of J. S. It is void: So here. 
Wherefoze, &c. And ol thaͤt Opinion was Kingſmil. F 02 5 cd 


— 
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Deviſed the Term to his Daughter fo2 her Life, That is the En- 

tire Term, and the Remainder 1s void, And they Agreed, That 

the Eſtate is ecedent, and that the Dverſeers might make 

——— with him at any time. And therefoze partition lies not. 
t adjour natur. 


Dean werſus Executors of Sir Francis Hinde. 


Udita Querela. Apon Demurrer; The Caſe was; The Plain⸗ 
A tiffwas Conulee of a Statute, and Sir Francis Hinde was 
Conuſee of an elder Reconuſance, The Tonuſoꝛ Lands in 
the Counties of Cambridge, and Middleſen: The Plaintiff Sues 
Execution firſt, and had the Lands in the County of Cambridge 
Delivered unto him in Execution; The Defendant Sued Exe⸗ 
cution upon the Reconulance, and had the Mayety of the Lands 
inthe County of Cambridge Deltvered unto him in Execution, 
and nothing tn \.iddleſex. And thereupon the Plaintiff Sued an 
Audita Querela, Compꝛehending all this matter. And, upon De⸗ 
murrer, It was Avjudged fo2 the Plaintiff; That this Audica 
Quere la well lies upon this Surmiſe. Fo2 the Reconuſee ought to 
have Sued Execution as well of the Lands in the one Councp, as 
inthe other, whereby the mony ſhould theſooner have been Levicd. 
And the not Suing Execution acco2ding to the Law is a pꝛeju⸗ 
dice to the Plaintiff, as much as if he had 11 Parcel of the 
Land of the Conuſo2, and this Land onely had been extended. 
Wherefoze Jt was Adjudged fo2 the Plaintiff, Vide Cotes En- 


tries, 230. 


Block verſus Palgrave, Hill. 42 Eliz. rot. 1539, 


Ebt upon an — — Conditioned fo the perfoꝛmance of the 
YZ Award of one Doctoꝛ Talbor, So as the ſame Award be in wai- 
ting Delivered to either of the Parties befoze Mich. The Defend- 
ant pleads Nullum fecit arbitrium. The Plaintiff ſthews an Award, and 
That Jt was Delivered unto him, and doth not Alledge, That Jt 
was delivered to the Defendant alſo : And fo? this cauie the De- 
fendant Demerred. And, akter Argument, It was Adjudged,T hat 
is Delivery ought to have been to both. Fo2 ſo is the ſence of 
this wo2d Ether in this pare, becauſe the Intent of rhe Conditt- 
on was, That every af them might have Conuſance thereof. 
Mherekoze It was Adjudges fo2 the Defendant. 


Sicklemore ver (us Simonds, ., 


De. The Caſe was; That the ]Alatntiff Lett to the Defend- 
ant by Indenture certain Lands fo2 years : And the Leſſee 
Covenanted to pay fo? the firſt year ſir pounds, and afterwards 
eight pounds fo2 every year : And fo2 the eight pound, being Ar- 
rear, bꝛought Debt. And Jt was Demurred, Ahether this Actt- 
on, 02 an Action of Covenant ſhould have been bzought ? And 
without Argument Jt was Adjudged, That the ]laintiff might 

is Election bing either of them: Foz both are main- 


at 
awxner 
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Fawkner verſus Powel. Trin. 42 Eliz. rot. 1528. 


Pcfonc Firmæ. The Defendant pleaded, That befoze the LeC- 
ſoꝛ of the Plaintiff had any thing, &c. The Father of the Lel⸗ 
ſoꝛ of the Plaintiff was Seiſed in Fee, and Lett to the Defend- 
ant fo2 Lite, and died Seiſed of the Reverſion, which delcended 
to the Leſſoꝛ, who Entered, and Diſſeiſled the Defendant, and 
Lett to the Plaintiff. The Plaintiff ſaith, That the Father of 
his Leſſo2 was Seiſed in Fee, and died Seliſed, and it Deſcended 
to his Leſloꝛ, who Entered, and Lett to the Plaintiff, &c. And 

raverſeth abſq; hoc, That the Father of his Leſſo2 Lett to the 

efendant,prour, &c. And Jt was thereupon Demurred, Be- 
cauſe he Trave rſeth the Diſleiſin, and not the Leaſe, which is but 
a Conveyance. But, after Argument, Jt was Adjudged fo? the 
Plaintiff, That the Travers was good ; and, That he might 
Travers the one, 02 other at his Election, Fo2 when both Parties 
make thetr Conveyance from one and the ſame perſon; There al- 
ways the mean Conveyance is Traverſable, TUherefoze Jt 
was Adjudged acco2dingly. Vid. 4 H. 7. 9. 


Stapleron verſus Morſe. Trin. 42 Eliz. rot, 3432, 


RE le vin, de Captione unius Equi, unius Spadonis, duarum Vaccarum, &c. 
1 The Defendant Avows fo2 Dammage Feſant. The Plain⸗ 
tiff in Barr to the Avowry ſthews , That he is Seiſed in Fee 
of ſuch Land, and Pꝛeſcribes to have Common Appertenant 
thereto, in the place where, xc. pro omnibus Equis Vaccis, & Porcis ſuis, 
Sc. And hereupon the Defendant Demurred ; Becauſe he did 

zeſcribe fo2 Geldings. So the Pꝛeſcription doth not maintain 

is Declaration. And of that Opinion was Anderſon. F02 
Stone-Ho2ſes, and Geldings are ſeveral, and there ought to have 
been a ſeveral Pꝛeſcription. And by ſuch a Pꝛeſcription he can- 
not put in a Mare. But the other Juſtices e contra. Fo2 the woꝛd 
Equus is a general name, and compꝛiſeth both as well Pozſes, as 
Geldings : And Geldings are called Þozfes in general ſpeech, 
But foꝛ Wares, It is not ſo: Wherefoze they held, That the De- 
claration was well maintained by the Pꝛeſcription. And they 
ſaid, That all the Juſtices of Ser jeants Inn, with whom they had con: 
ferred about it, except one, were of the ſame Opinion. {Ulhere- 
foe It was Adjudged fo? the Plaintiff, 


Noſe verſus Bacon. Mich. 42, & 43 Eliz, rot, 283. 


Ds upon an Obligation of 100. l. Conditioned foꝛ the payment of 
50.1. and no day limited fo the payment ofthe Lefler Sum, 
It was Reſolved upon Demurrer, That the 50. J. was Payable 


maintenant upon Requeſt, and he had not any time after to pay it: 
Fo2 It is part of the Bond, And the purchaſing of the O2iginal 
CUrit is a Requeſt in it ſelf. And the Obligee is not bound to 
make a Special Demand. And Jt is not like to the Condition of 
an Obligation to make a Feoffment; Fo2 that is Collateral, and 
the Dbliger without requeſt ſhall have time to make it, during his 
Lite, and ſhall have a convenient time after Requeſt to make — 


T — — 
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But here it is a Duty pzeſently, and part of the greater Sum. 
CUheretore It was Adjudged acco2dingly, Vide 20 Ed. 4. 1. 14 
. 17. 


Lewes verſus Bucknal. Trin. 41 Eliz, rot. 1128. 


Eplevin. The Tut — 


Detendant ſuch Land 
of Court : And the Avowry was fo2 
a Special Uerdict, That the F v 
onelp, and not by Sute of f by this Uerdict 
the Defendant ſhall have Return, was on. And the 


Lent; 


Simons verſas Wenlock, 


Eplevin. T he Caſe was ſuch;One had a Leaſe of two Granges 

foꝛ eighty years, and takes a ſecond Leaſe of them foz ninetp 
years, to vegin a ter the Expiration of the firſt Leaie. Aud 
afrerwards in 26 H. 8. Deviſed all his Leaſes to the Church 
wardens of ſuch a Church, paying Annually ts the Abbot of D. 
and his Succeſſo2s 5.1. and giving yearly to a Pꝛieſt, to ling fo2 
his Soul 5.1. And further willed, That, when the {2ieft died, 
his Son ſhould have the Nomination of another, And, that his 
Son ſhould have the Letting, and Setting of the Land, una cum 
omnibus proficuis, exceptis Redditibus ptrædictis: And died. The Rents 
were imployed acco2dingly, until 1 Ed. 6 The firſt Leaſe ended in 
34 El. All this matter was diſcloſed in Barr to the Avowry. And 
h: Entities the Queen thereto by the Statute of 1 Ed. 6. of 
Chanteries, And that he put in his Beaſts, &c. And pzayed Ayd 
ofthe Queen, And yet derives not any Title to himſelf fram 
the Queen, noz as her Bapliff, no2 otherwiſe : And it was 
thereupon Demurred. And all the Conrt held, That this ſecond 
Leaſe was not within the Statute, Foz that Statute gibes no- 
thing to the King, unleſsit were converted, and imployed to Su⸗ 
perſtitious uſes. And this Leaſe began not till 34 Elz. So, al- 
though the firſt Leaſe was converted, This cannot be converten 
until it began, and ſo out of the Statute, Jt is alſo out of the 
Statute, becauſe nothing is given,and converted, but the Rentof 
5.1. to the Abbot,and 5. tõ the ꝛieſt, and the Land it ſelf is not a 
ven. Foꝛ the p2ofits of Letting,and Setting thereot are limited 
his Detr;And therefoze theQueenhathnothingtomedile withths 
Land. And here the Plaintiff all not have Aid fromthe Queen. 
Foz he is a meer Intruder, who ts nat Ac ble to the 
Queen; As 35 H.6. CUherefoze It was Awarded, That y£ 
ſhould anſwer without Aid. 
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Coſpey verſus Turner. Hill. 42 Elz. rot. 1659. 


D upon an Obligation. The Defendant pleaded Quod Factum 
prædictum was made, and Delivered without Date, and 
that afterwards the JIlaintiff put a Date thereto, and ſo not 
his Deed. And Jt was thereupon Demurred, Becauſe the De- 
fendant Firſt confeſſeth, that It is his Deed,and then concludes, 
That It is not his Deed. And ok that Opinion was all the 
Court; That the ]Ilea was ill fo2 this Cauſe, Fo2 he firſt con- 
feſſeth the Deed, by ſaying Factum prædictum, and afterwards de⸗ 
nieg it: whercas he might have ſatd, Non «lt Factum gencraily, 
Uherefo2e Jt was Adjudged fo? the ]Alaintiff, Vid. 9 H. 6. 37. 


Guybon verſus Whitetoſt, 
Trin, 42 Eliz. rot. 720, 


Dose upon an Obligation, made to the Sheriff, upon Arreſting 
one upon mean IDꝛoceſs. The TUrit was ad Reſpondendum 
H. Guybox, nuper Vicecom. Norff. And the Count thereupon was, 
Quod conceſſiſſet ſe teneri præfato H. Guben in pradict. 20-1. And he 
Doth not ſay prædicto H. Gzybox tunc Vicecomiti Norff. exiſtent. And 
fo2 this Cauſe after Demurrer upon the Barr ( wherein the Sta- 
tute of 23 H. 6. cap. 10. Was pleaded in Avoydance of the Bond, 
becauſe the Condition was, that he perſonally ſhould appear, 8c.) 
The Count was Adjudged inſufficient, and the TUrit Abated. 


Blackbourn ve ſus Laſſels. 


2 Eirmæ. pon a Special Uerdict, The Caſe was ſuch; 
John Molineux Cobenanted to ſtand Seiſed of ſuch Land to the 
uſe of himſelf fo2 Life, and after to the uſe of his Daughters, 
who ſhowd be unmarried at the time of his death, until every 
one of them Succettive (hall, 02 may have Levied 500. l. Remain- 
der ta his eldeſt Son fo2 Life, with divers Remainders over. 
And Jt was found, that he had four Daughters unmarried at 
the time of his death, and, that the Land was woꝛth 100. 1. 
per annum; And that the Father died in 30 Elz, and, That the 
eldeſt Son Entered immediately, and diſturbed the Daughters 
of Entering; And that the eldeſt Daughter did not Enter 
until 42 Eliz. who then Entered, and made the Leaſe to the 
Jlatntiff. And Thether her Entry, and Leaſe were Lawful? 

2, TUhether ſhe had not Surceaſed her time, was the Que- 
ſtion. And all the Court held, that ſhe hadoverpaſſed her time, 
and could not Enter. F02 then ſhe ould pꝛejudice her other 
Siſters; So as they never ſhould Levy their }Io2ztions. But 
they held, That ſhe had remedy fo? her }3o2tion againſt the-eldeſt 
Son, who had received the Pꝛafts in diſturbance of her. 


Williams 


— 


— 
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williams moved, TUhether ſuch a Conti Caſe might be raiſed 
out of a Covenant, although out of an Eſtate executed by Feoff- 
Et Züllteg held, Char Jt well gde de kg Nen . 

eother Juſtt E becauſe It 
et out of the 1ofleſsions of the Covenanter. Et Adjour- 


natur. 


Emorandum » That the laft Day of this Term Peter Warberton was 
made 7»ſtice of the Common Bench. 
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Rud verſus Tucker, Ante, Hill, 42, Pl, 6. 


He Caſe was now moved again. And all 
the Juſtices, beſides Clinch, reſolved fo? the 
Defendant, That the Attournment by 
one Joint-tenant was good , and ſhould 
ſettle the Reverſion in the Ozantee, and 
| is as well, as if both had Attourned; Fo? 
ARE | Candy fan, There was not any difter- 
e RES ence betwirtthe Caſe of an Attournment 
VT DME 


upon G2ant of a Stgntozy (as Littleton 

is andthe Gzantof a Reverſion; Foz 

both are entire: Fo2 if a Reverſion of Land be granted, which 
the one jointly holds, it is votd , becauſe there is not any ſuch 
Reverſion, as 13 Ed. 3. Title Grants ig. But ifhe grants the Re- 
verſion of the Mopety of the one, that is good by ſuch expꝛels 
wo2ds ; And the Caſeof 28H. 8. Dy. 12. put by Baldwin ts all one 
with this Caſe, where a Keverſion is granted to the one Joint-te- 
nant, he accepts the Deed, it is good. And there is not any differ: 
ence between an expꝛels Attoznment, and an Attoꝛnment in Law, 
and the Attoznment ſhall binde all, foꝛ they be ſeiſed per my, & per 
tout, did an Attoꝛnment doth not paſs any Intereſt, but an Aﬀent 
one!y , which ought ta be upon true notice of the Gꝛant, and 
then his Attoznment to part of the G2zant is good fo2 the 
Whole; and an Attoꝛnment ought to be good fo? all, 02 void fo2 
all. And terner agreed with him in omnibus, and ſald, That the 
Reaſon, why one Joynt-tenant in a Quem Redditum reddidit, Quid Ju- 
ris clamat, 02 d Per quæ Servitia ſhall not be compelled to attoꝛn, is; 
Becauſe it ſhall be accoꝛding to the G2ant of the Recoꝛd, and ac⸗ 
coꝛding to that, which the Plaintiff Demands, and that It might 
not be variant from it; And an Attoznment is a lawful Act, and 
is not any P2eJudice to his Companion, and theretoꝛe ſhall binde 
him, and if he in Reverſion had diſſeiſed the two Joynt-tenants, 
and made a Feoffment, and the one had re⸗entred „ there is ns 
doubt, but that it had been an Attoꝛnment fo2 both in Law, c had 
ſettled the Eſtate fo2 Life in both, and the Reverſion in the G2zan- 
tee; a multo fortiori , an expꝛeſs Attoznment ſhall do it, Popham 
accoꝛd, and ſaid, That to examine the reaſon hereof, 1s 1 — 

n 
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mine what Acts of the one Joint-tenant ſhall binde his Compani⸗ 
ons, and what ſhall be avoidable by the others: It is clear, that 
every Act by the one Joint tenant foꝛ the Benefit ofhis Compant⸗ 
on ſhall binde, but thoſe Acts , which pꝛejudice his Companion 
in Eſtate, ſhall not binde; As the Oefault of the one, the Sur- 
render of the one, &c. And therefoze if two Joint-tenafits have 
the Benefit of a Condition to increaſe their Eſtate , and the one 
will attoꝛn in a Quid Juris clamat without ſaving it, it ſhall not hurt 
his Companion, but himſelf onely: But in the matter of the 1I20- 
fits of the Land, the one may dammtfie the other, fo2 there 1s 
quaſi a Pꝛivity betwirt them, and it was his folly ta join with 
one, who would pꝛejudice him; As where the one takes the entire 
Pꝛofits, the other hath not any Remedy. So 11:here two Joint- 
tenants be of a Signiozy, and a Tlardchip happens, if the one 
will diſtrain fo2 the ſervices befoze Election of the Ti ardſhip , it 
ſhall binde his Companion. And here, This is but a Conſent, 
which, being given by the one, ſhall binde the other, by reaſon of 
the p21vity of their Eſtates, But if the Attoꝛnment had not been 
goad , the Surrender had not helped the Cale; Fo? that cannot 
be , Unleſs there had been an Attoꝛnment befo2ze , which if it were 
not a good Attoznment to veſt the Reverſion , he cannot accept 
o* & Drrenber. Mherekoze Jt was Adjudged fo2 the De⸗ 

ndant. 


The Wardens, and Corporation of Weavers in London 
verſus Brown, 


Ction UIpon the Caſe, Suppoſing , That the Plaintiffs 
from time, whereof, &c. were a Cozporation in London, 
#c, paying fo2 it twenty ſhillings , eight pence to the Queen, 
per annum, cc. And that the Cuſtom there is, &c. that none 
ought to intermeddle with their Guild , no2 with their Art within 
London, 02 Southwatk , but thoſe of the Guild; And that the De- 
fendant , being none of their Guild, had bought fotty pounds 
wo2th of {ilk of one K to be woven, and had weaved it, &. 
The Defendant pleaded Nor guilty, and a ſpecial Cerdict found 
theſe Cuſtoms, &c. and that the Defendant, being a Stranger, 
ad received of R. fo2ty pounds worth of ſilk to be woven, and had 
arried it to Hackney , and there had woven it, and had bꝛought it 
back to London, and received his Salary , &c. Et ſi, cc. And 
hereupon all the Court reſolved, That it was not any offence; 
F02 although Jt were a good Cuſtom, as — all allowed it was, 
deing uſed time, &c. yet this contracting fo2 it in London, anv 
woꝛking of it in the Country , is not Intermedling with their 
Trade in London; No moze, then if a Cayloꝛ ſhould buy Cloth, 
7 any other thing in London, ànd make à Garment there 
of in the Country ; And although Jt be a Contracting in London, 
et is no Intermeddling with the Trade, TUherefoze It was Ad⸗ 
udged fo2 the Defendant. 


Kkkkk2 | Peck 
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Peck verſus Loveden, 


An Whereas 1. L. the Defendants Brother was en. 
debted unto him in 8. and made his wife Erecutrir , and 
died, leaving Aſlets to his Executrix for the payment of all 
Debts, and he intended to ſue the Executrix to recover the 8.1. 
ſecundum debitum Legis curſum ; That the Defendant , tn Conſide⸗ 
ration he would fozbear the Executrix , pꝛomiſed to pay, &c. 
After Uerdict , Jt was moved , That this was not any Conſide⸗ 
ratton ; 190 this Debt is to be intended moſt ſtrong againſt the 
1Ilaintiff , to be a ſimple Contract , with which the Executrix is 
not chargeable , and to ſay this Sute is not any Conſideration, 
And of that Opinion was all the Court; Foz the Sute intended 
is to be intended an Action of Debt, which lies not, and ſono 
Conſideration ; But if he had declared, That he intended to ſue 
an Action upon an Aſſumpſit agatnſt the Erecutrir (as this Decla- 
ration doth not warrant it , becauſe he intends to recover the 
Debt it ſelf , which cannot be in an Action upon the Caſe) oꝛ that 
he intended to ſue in Chancery fo2 it (which is not intended here, 
becauſe he declares, that he intended to recover it per debicum Legis 
curſun ) Then peradventure this Action would have lain, fo2 the 
Conſideration of ſtaying the Sute was good. But, as itis 
4 It is not good. {TUherefoze It was Adjudged fo? the De- 
endant. 


Kerchever verſas Wood. 


E of a Judgement in the Common Bench. The Erroz 
alsigned was; F02 that in Debt upon an Obligation Pap⸗ 
ment was pleaded apud domum manſionalem Rectoriæ de Mnuch-Hadbam 
in Hertfordia, And Jſſue thereupon, and a Venire facias was award 


ed de Vicineto de Muc Hadham, here as Jt ought to have been 
de Vicineto Rectoriæ de Much-Hadham. But all the Court (abſente 


Popham) held, That Much - Hadham is here intended a vill, and the 
Recto2y of Much-Hadham , and the vill of Much-Hadham be all one, 


wherekoꝛe the Venire facias was well awarded, And the Judgement 
was affirmed, Vid. 39H. 6. he Judgen 


Gawen verſss Ramtes, Mich. 42, & 43 Eliz. rot, 333. 


NR Upon Demurrer, the Caſe was; That one Knowls 
ſeiſed of Lands in Fee granted a Rent-rharge to James Huiſh, 
and his Heirs fo2 the Lite of one Hilderſham. James Huiſh deviſed 
that Rent to William Huiſn; The Rent was atrear; After Hilderſham 
Dieth , and f02 the Rent arrear in the life of Hilderſham the Defen: 
Dant made Conuſance, aS Bapliffof Wiliam Huiſh. All which being 
Diſcloſed by pleading, Jt was Demurred in Law, The firſ> 
{Queſtion was, NUhether the G2antee of this Rent hath ſuch 
an Cſtate ? As that he can make a Deviſe thereof by 


the 
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the Statute of 34 H. 8. Secondly, TUhether this Diſtreſs be 
maintatnable by the Statute of 32 H. S. cap. 37. To the ſecond 
all the Juſtices agreed , That this Diſtreſs is maintainable 
by the ſaid Statute ; becaiile the Eſtate, in the Rent, is De- 
termined, and the Rent was due befo2e; And it is within the 
Jntentof the Statute, although it were not Rent fo2 his own, 
02 anothers Life, but quaſi a Fee, But, as to the firſt, Gawdy, 
and Fenner held, That it is Deviſeable by the Statute of 34 UH. 8. 
Foz the Deviſoꝛ hath a Fee therein, although not an abſolute, 
yet a baſe Fee; Foz this Eſtate is deſcendable to the Heir, al- 
though the Heir, upon ſuch a Deſcent of the Land, ſhall not 
have his Age J202 is it iuch a Deſcent, as ſhall coll the Entry 
of him, who hath right; no2 that the keme of lch a G2antee 
ſhould have Oower ; yet the Hzantce , having ſuch an Eſtate, 
which is diipoſable by him , whereof if he diſpoſeth not, the 
Heir is to have it quan by Deſcent , but not by Deſcent, but by 
limitation. And as 33 Ec. 3. Title Deviſe 21. 1s, That, at the 
Common Law, where Land is Deviſcable by Cuſtom, he, 
who hath ſuch an Eſtate, might Devile it; A multo fortiori now, 
Et in 8 Eliz. 253. Dyer, It is allSwed to ue Deviſcable. 7Uhere: 
foze, &c- Popham, and Clinch e contra; F02 the Statute of 34 H. 8. 

expounds the Statute of 3 H. 8. and ſhews the Intent of the 
oꝛds, That he, who hath a Fee, might Deviſe it, to be meant of 
a Fee Simple, and that it ſhall not be expounded to extend to 
a Fee ul; And thercioze much leſs to extend to an Eſtate 
which 1s but per auter vie, But peradventure a Fee-Stmple, 
derived out of an Eſtate ko? Life, is well Deviſeable ; As 
where Tenant koz Lite Ozants a Rent to one, and his Heirs, 
02 if Rent be reſerved upon an Eſtate fo2 Life, and is Gꝛanted 
over, ſuch Rent, it may be, may be Deviſeable; Foz ſuch a 
Gzantee hath a fee: But when inthe ſame Deed (although the 

Deir ſhould have it by limitation) it is, That an Eſtate per 
auter vie 18 G2anted , the Statute doth not intend , That ſuch 

a Rent ſhould be Deviſeable, Ind the Caſe of 33 Ed. 3. may 

be Law; Foz the Cuſtom is there general, That every one; 

ſeiſed of Land, might Deviſe, But fo is not the Statute. 

And Popham ſaid , That this Caſe had been put to the Juſtices 

at Serjcants Inn, in Fleetſtreet, and many of them were of 

Opinion, That it was not Deviſeable, Ec adjournatur. 


Payn ves ſus Malory. 


Jeon a ſpecial Uerdict , The Caſe was; That one made a 
Leaſe fo2 Bears, reſerving Rent; and That, if the Rent 

be Arrear , and Diſtreſs taken fo2 it, and not Rcdeemed with⸗ 
in fir weeks, That the Leſſo2 might enter: The Leſſoꝛ Gzants 
this Reverſion by Fine; The Conuſee G2ants it over; The 
Leſſee fo2 Bears attozns ta the ſecond Gzantee ; The Rent is 
Arrear; He Diſtrains; The Leſſee Sues a Replevin, and had 
the Beaſts delivered unto him But made not any other Re- 
demption of them within the ſix weeks: The Szantee re-entcrs 
fo2 the Condition bzoken; And, TUhether his Entry was 
congeable? was the Queſtion. Firſt, Admitting that the 
Rent, and the Reverſion be ſettled in the G2antee , by the 
Attominent 
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Attoꝛnment of the Leflee ; ſo as he might Avow fo? it, although 
the Conuſee , who was his H2anto2 , could not; TUhether 
he may take Advantage of this Condition, becauſe the Co⸗ 
nuſee , who was his H2anto2 , could not, becauſe there was 
not any Attoznment made unto him? And the Statute of 
32 H. 8. Rives the ſame Remedy to the G2antee of a Reverſion, 
as his Gzanto2 had. Secondly, Admitting he might; TUhe- 
ther this Redemption of the Diſtreſs, by Replevin Sued, which 
is not abſolute , be a Redemption thereof within the Intent 
of the Condition: Quzre, Fo2 the Juſtices delivered not any 
Opinion therein. Sed ad journatur poſtea. 


Williams verſus White, 
Hill. 42 Eliz, rot, 57, 


E of Judgement in Briſtol, in Accompt, where the Plain⸗ 
A, tiff declares againſt the Defendant , as his Baylift , fo2 
divers Hoods, to the value of 100. l. The Defendant pleaded 
Numques ſon Balee, &c. and found againſt him. TThereupon he 
was Adjudged to Accompt, and Auditozs were Alsigned, 
who p2efired a Day of Accompt unto him; at which Day he 
made Default. TUhereupon it was Awarded, Quod Querens 
recuperet valorem bonorum prædictorum, viz. 92.1. 10.8 The Erro2 
Alsigned was; Becauſc the Court had Awarded Quod recuperer 
valorem, and doth not Award a TUrit to enquire of the value, 
But it was thereto anſwered, and held by the Court, That, 
upon Default of the Accomptant, The Court may D2der that 
the Plaintiff might Recover the value, as the Plaintiff = 
Counted; As 14 Ed. 3. Accompt 109. & 10 Ed. 3. 37. But then 
the Judgement ought to be, Quod recuperet, accozding to what 
the Plaintiff had counted. But here it is Quod recuperet va- 
lorem, viz. 92. |. 10. s. Which is not as the IDlaintiff counts. 
It is alſo erroneous , becauſe Day is given him to Accompt, 
he not _— pꝛeſent to take Conuſance thereof, ſo as he is 
condemned by Dekault without Notice. TUherefoze fo2 theſe 
two Errozs the ſecond Judgement was reverſed, But, be- 
cauſe there mas not any Erro? found in the firſt Judgement, 
It was affirmed. And It was ſald „ That a Capias ad Com- 

—— ſhould Jſſue out of this Court to bzing him in to 

ompt. 


Taylor 
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Taylor verſus Foſter, 


7 bg - TWhereas the Defendant in Conſideration , that 
the Plaintiff would marry his Daughter, aſſumed to 
pay fo2 him to J. S. to whom he was endebted, co. |. viz. 50. 1. at ſuch 
a dap, and 50.1. reſidue at the end of the year enſuing, And be- 
cauſe the firſt 50. l. was not paid, he within the year bꝛought the 
Action: And after UerDict , upon Non aſſumpſit, It was moved, 
That the Action lay not until the laſt day, as it is in Debt upon 
an Obligation payable at two days, Sed non allocatur; Io; true it 
1s, ſo it is that in Debt upon an Obligation, where the entire 
Debt is to be recovered; But not in this Action, 02 in Cove- 
nant , where Dammages onely are to be recovered, It was alſo 
held, That the Action well lies fo2 the Plaintiff , although the 
100. |. Had been to be paid to a ſtranger , and not to himſelf ; Be- 
cauſe the PDꝛomiſe is unto him. Tiherefoze It was Adjudged 
fo2 the Plaintiff, 


Philips verſus Turner. 


En of a Judgement in Coventry, in an Aſſumpſit, wherein the 
[Aaintiff declares; Thereas there was Communication be- 
twirt him, and one Archer, concerning the ſale of certain Beaſts, 
that the Defendant aſſumed unto him, in Conſideration he 
would deliver to Archer ſuch Beaſts, as he ſhould buy, that if the 
ſaid Archer bought of Him any Beaſts fo2 ſuch a Sum of Boney 
to be paid ad aliquod tempus, vel tempora tunc futura inter eos concordand. 
and did not pay it acco2dingly, that he would pay it: And alledg⸗ 
eth, That he ſold , and delivered to the ſaid Archer 20, Beaſts fo2 
38.1. whereof 20. 1. to be paid in hand immediately, and the other 
18.1.at a day to come, and that A. had not paid the 18.1. The De- 
fendant pleaded Non aſſumpſit, and found againſt him, and Judge- 
ment — the Plaintiff. The firſt Erro2 Alsigned was, That 
the Conſideration is not alledged to be perfoꝛmed, fo2 he aſſumes 
onely co av {02 thoſe , which are ſold to be paid at a future dap, 
and here it is not (old to be paid at a future day, but part in hand, 
and part at a day to come, And of that Dpinton was Popham , 
Thar fo: this Cauſe Jt was Erroꝛ. But all the other Juſtices e 
contra; o when any part is to be paid at a day future , it is with- 
in th! Aſſumpſit, fo2 otherwiſe he would not have given credit fo2 
any part,; And the Pꝛomiſe is not, if he ſells fo2 Payment at a 
flicure Day, but tempus futurum, Which is, although part be paid im⸗ 
mediately. A ſecond Erroꝛ alsignen was; Foz that the Ven. 
fac. is awarded de civitate , whereas it ought to be de vicineto civitatis. 
Sed non allocatur. FM (0 are all the ꝛeſidents fo2 Trial in Cities, 
where no Pariſh, 0 WUard is alledged. Vid. 7 H. 4. 13. 8H. 5. 10. 
Thirdly , Foz that it is awarded ſervientibus ad Clavam Balkvis , & 
Miniftris Curiz , and one of them onely returned it; But becauſe 
the Award was eis, & eorum cuilibet, It was held to be well enough, 
CUheretfo2e the Judgement was affirmed, 
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H.llarii, 43 Eliz. Reginæ, in Communi Banco. 
Child verſas Low. 


Ti —— firmz. Upon Evidence Warberton cited one Bridgewaters 
Caſe to be reſolved by adviſe of the Judges in the Court of 
Wards , That where the Queen had Lett Lands , and granted the 
Reverſionto one, miſ-reciting the name of the Tenant , and af- 
terwaryds made a new G2ant to another with a true recital 
ofthe name of the T enant; And, after that, the Statute 
18 Eliz. Of Pateuts was made, That Jt ſhall not revive the firſt 
G2ant, becauſe Jt was utterly defeated befoze the Statute. And 
all the Juſtices here affirmed it to be good Law, Vid: 27 H. 8. Parla- 
ment. Br. 77. 


Sir George Clyfton verſus Web, 
Mich, 42, & 43 Eliz, ror, 607, 


De Upon an Obligation made unto him, as sberiff of the 
County of Cambridg, condittoned fo2 the Appearance of one 
arreſted upon a Capias. The Defendant pleads, That the Plain- 
tiff took the Obligation of him, anda ſtranger , and the ſtranger 
had nothing, and did not inhabit within the ſaid County, and 
pleaded the Statute of 23 H. 6. and pꝛetended, That fo2 this cauſe 
the Obligation was void. And Jt was thereupon Demurred; 
And, after Argument , Jt was reſolved , That the Obligation 
was good: Foz the Statute hath two parts, The one to? the 
Benefit of the Sheriff , viz. That he ſhall take Obligation with 
Sureties, which is fo2 his Jndempnity,that, if he be Amerced fo2 
Non-appearance of the Party „that he ſhould have his Remedy ; 
And the Statute pꝛeſcribes the Fo2m , viz. That It ſhall be made 
unto him by the name or his Dfiice , and with a Condition, that 
the JIarty ſhall appear at the day, &c. And Jt pzeſcribes , that, 
if the Obligation be made in any other Fo2m , It ſhall be void: 
and this Clauſe is fo2 the benefit of the Pat that the Sheriff, 
under coloꝛ of his Office, ſhould not oppꝛeſs the Party to make 
him au ather maner of Obligation, ſo as theStatute makes the 
Obligation void onely , fo2 not purfuing of the Fo2m, pꝛeſcribed 
in the Maner thereof, but not in the Batter thereof, and that is 
foꝛ his own Judempnity, which he may relinquiſh, ik he pleaſeth, 
and it is nothing to the Party, Plaintiff, o2 Defendant ; Foz 
ik he, after he hath taken the Obligation, will releaſe it, It is 
nothing to the Plaintiff, o2 the Party arreſted, And Jt hath been 
Adjudged in the Caſe of Sir William Drury, That, if a Sheriff takes 
an Obligation with one Surety onely , It is good enough, and 
— — by the Statute. Mherefoze It was Adjudged fo2 the 


Nuby 


ELIZz AB ETA &,in Communi Banco. 809 


Nuby verſus Sabb. Mich, 42, & 43 Eliz. rot. 1337. 


Ebt upon an Obligation, Conditioned fo2 the perfozmance (12) 
D of an Arbitrament of all Actions , any Quarters betwirt 
m, until the day of the Date, ſo it be delivered up before 
laſt of Augult then following, The Defendant pleaded, Quod 
nullum fecerat arbitrium. plaintiff fhews an Arbitrament, 
which was 30. Augult, whereby they Awarded , That the one 
ſhould pay to the other 40 s. in recompence of ail Tretpate, m 
ſuch a day, and place, if the other would come thither in perſon 
to receive it; And that the one ſhould Releaſe then, and there, 
to the other all Actions, and Demands, unto the day of the 
Date of the Arbitrament; And it was thereupon Demurred, 
And all the Court Reſolved, 5 the Arbitrament was good 
fo2 the firſt part, and vold foz the laſt part; And that he ought 
Bain m the firſt part. TUherefoze It was Adjudged fo2 the 
ntiff, 


Proctor werſus Johnſon. Paſch. 42 Eliz, rot; 171 1. 


Ebe upon an Obligation, Conditfoned fo2 perfozmance of (13) 
the Articles, Covenants , and Agreements, compꝛiſed in 
fuch an Indenture. The Jndenture recites, That whereas 
the Arch-Bilſhop of York had demiſed, by Jndenture, to the 
fendant , and to one Windſor, ſuch Land, and a Bill, fo 
pears ; and that Windſor died,whereby he had all by the Survivox 
ſhip ; That he Gzanted, Bargained, and Aliened the ſald Land, 
—. Mill, & cotum jus, & titulum ſuum in præmiſſis tu the Plaintiff | 
to have, and to hold, during the years, The B2each Aſs 4 
was; That Windſor, in his life-time , had G2zanted his 
to a Stranger, who, after this Grant, Entered, and Evicted 
the Plaintiff out of a Moyety, And it was thereupon De- 
murred, The Queſtion was, TAhether this wozd Grant implles 
an erp2eſs TUarranty againſt this Title , without any other ex 
prels wo2ds of TUarranty ? Walmſley, and Kingſmil held, That it 
did not. Varberton e contra. Anderſon abſente, adjournatur. . 


Forreſt verſus Ballard, Mich, 42, & 43 Eliz. ror, 2880, 


Am Querela to avoid a Statute Merchant, acknowledged (14) 
e the Mayoꝛ of Nottingham, Sunrmiſing, in his TUrit, 

two Cauſes to avoid the Statute ; The one, That the Mayoꝛ, 

there, had not any Athozity to take ſuch a Statute : The other, 

Quod ſcriptum reeognitum, &. non fuit ſigillatum cum figillo Reginæ de 

duabus peciis , proviſo pro ſigillatione Statut. Mercator. du, Upon 

this TUrit, the Platntiff Counts, and alledCeth theſe two mat- 

ters to avotd the Statute, And it was thereupon Demurtred, 

and held by all the Court, That, fo2 this Cauſe, the Count 

was double, and vittous ; Fol a TU rit of Audita Querels 

may 8 divers Cauſes fo2 the avoidante of a Statute, 

yet the Count ought to comprehend but one Cauſe ; 02 ff it 

alledgeth divers Cauſes, yet it ought to relie upon one onely, 

to which the Plaintiff ought oneiy ts Anſwer ; Fo2 Doiſdlenels 

is incertainty, and inveipies'the Contr: And'therefoze it — 
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been Adjudged in Gaſcoyns Caſe, That a double lea is vitious 
in ſubſtance ; And, ik there be a Demurrer, it needs not be ſhewn 
fo2 Cauſe , notwithſtanding the Statute of 27 Eliz. but he may 
well take Advantage thereof, without chewing it. And it was 
held by all the Court, That either of theſe Cauſes alledged 
was ſufficient to avoid the Statute ; And an Audita Querela lieth 
tn ſuch Caſe; And he ſhall not be put to Sue a TAritof Erroz 
to avoid it, And although the Statute is not enrolled in two 
places, noz wit with the hand of the Clerk, which is a Cir⸗ 
cumſtance appointed by the Statute; yet the omitting of them 
is but Circumſtance to avoid the Statute, TWherefoze It was 
Adjudged fo2 the Dekendant. 


Trinity Colledge in Cambridge verſas Tunſtal, Parſon 
of Sharinford, in the County of Leiceſter, 


Ay by Pteſcription {62 a Penſion , Jſſuing out of the 
Church of S. Jt was Reſolved, without Argument, That 
it layagainit the Incumbent, as well fo2 the Arrearages due in 
the time of his Pꝛedeceſſoꝛ, as in his own time; Fo? the Church 
it ſelf is charged, tn whoſoevers hand it comes, Mherekoze Jt 
was Adjudged fo2 the Plaintiff, 


Bethell verſus Edw, Stanhope, Hill. 41 Eliz, rot, 939, 


Gon facias againſt him, as Executo2 of Francis Vaughan, upon a 
Judgement given againſt the Teſtatoz of 220. |. Me pleaded 

ayment of 40. |. Debt due to the Queen; and, beſides that, he 

ad riens in ſes mains. And thereupon they were at Iſſue, CUhether 

e had Aſſets? And it was found by ſpectal Terdict, That the 
Teſtato2 was poſſeſſed of divers Goods, to the value of 250.1. 
And, by Covine to defraud his Creditoꝛs, made a Lift of his Hoods 
to his Daughter, with a Condition upon payment of 20.8. that it 
fhould be void, and died. The Defendant entermeddled with 
the Goods; And afterwards the Daughter, by this gift, took 
the Goods; And after that Adminiſtration of the Goods of 


Fr. Vaugh. was committed to the Defendant ; And, Uhether, 


upon this matter , he ſhall be die de as Executo2 , and that 
theſe Hoods ſhould be Aſſets in his hands: was the Queſtion, 
And, after Argument, it was Adjudged koz the Plaintiff, Fo? 
firſt , when he meddled with the Inteſtates Hoods, although he 
were neither Executo2 , no2 Adminiſtratoz ; and afterwards 
Adminiſtration was committed unto him, a Credito2 hath 
election to charge him as Executoꝛ, 02 Adminiſtratoꝛ; eſpecially 
here, when he pleads as Executo? , the finding. by the Jury, 
that he is Adminiſtrato2, is not to purpoſe, 9 Ed. 4. 53. 2 R. 3. 20. 
21 H. 6.8. Secondly, All the Court held, That the gift of the 


Soodg is in it ſelf fraudulent , as appears by the Condition; 
And the Covine is exp2eſly found by the Jury; And then it is 
utterly void againſt the Creditors , by the Statute of 13 Eliz. 
And the Jnteſtate died poſſeſſed of them; And when the Donee 
afterwards took them, Jt is a Treſpaſs againft the Admint- 
frat, 155 which he-hath his remedy, and they are always 
Aſſets in his hands: But if a Treſpaſſer takes Goods from a 
Teſtato2 in his life-time , ſo as they never were but a * in 
on 
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Action to the Executo? , 02 Adminiſtrato2 , They be not aſſers 
until they be recovered, Tdherefo2e, notwithſtanding this taking 
of them by the Donee , yet they always remained as Aſſets tn 
the hands of the Adminiſtrato? ; and therekoze he is cha e 
fo2 them as Executoꝛ de ſon tort, hy his intermeddling with them 
befoze Adminiſtration committed; And the Goods, by Law, 
remained always in his poſſeſsion, Wherefoze It was Adjudged 
f02 the Plaintiff. 


Francis Leak verſus Epiſcopum Coventry, and Doctor Babington, 
Mich. 42, & 43 Eliz. rot. 317, 


Uare Impedit ; And Counts, how one Langford was ſeiſed in Fee 

de medietate Eccleſiæ de S. viz. ad przſentandum ad eandem Eccleliam 
qualibet prima vice, ut in groſſo; And that one — was ſeiſed ol the 
other moyety Els prxdiaz, viz. &c. ut in groſſo; And that Lang- 
ford ſoꝛelented his Clerk in the rſt turn, who was Admitted, 
Jnſtituted, and Inducted rds the Church became 
voin; And Buſby Pzelented in his turn, whoſe Clerk was Ad- 
mitted, Instituten, and Invited, and afterward Deptt d; 
And that the Biſhop, without giving notice of the Deptivation, 
collated ; And that afterwards Langford nee 18 Aa 
to the Earl of Salop. in Fee, w 174 it to the Plaintifk in 
ee And that the Eletk; collated the Biſhop, diep, And 
ekendant, in right of Buſby, claimed und 
and Diſturbed the Plaintiff, And it was 


thereupon ; 
And, after Argument, Adjudged fo2 the Defendant: Fo 
Langford ad right to Ben, 3 the Depzl vation, oy; in 1 
3 


3 


turn, although the Callation by the Biſhop, without 
DE EAN 
mpedit ; pet 115 a thing itt "Alton: A m he ba 
G2anted = e Gzüntee th 


5 th nt 

in Action, 1192 the Hzäntoz catitibe have the Atttoh ; but he hi 
etropeD.i ap itt tart now have jt. Ak Vp, dil rhe Eou 
eld, Althollgh that this Gant is ficient to pats the Advoioſon 
in Fee (as they all agreed, that it was) And although thts Title 
to Pꝛeſent had been transferred to the Gzantee, yet this Colla- 
tion by the Biſhop is good againſt all, but againſt the very 
Patron, and this onely thzough defect of notice: So as he 
might have removed the Jncumbent by a Quare — — But 
when he doth not remove him, ſo that he dies Jncumbent, This 
is a ſerving of his turn, and as a Pꝛeſentment in his turn; fa 


as Buſby ſhall not be now p2ejudiced by his negligence , but ſhall 
have it now as in his turn. And it is a may Þ enerty, and In⸗ 


cumbency againſt him; ſo as he now may Pꝛeſent, and well 
ſay, That the turn of the other was ſerved : So as they all held, 
fo2 the matter to be againſt the Plaintiff, And Anderſon, and 
Warberton here held, That the Declaration was not good, becauſe 
it is not ſhewn, how the Pꝛeſentment by turn began: But the 
other Juſtices held it to be well enough. And they all held, That 
the Collation never gained the Church, but a Gſurpation 
gained it, ſo that the Advowſon cannot be Gꝛanted over. TA bere⸗ 
toze It was Adjudged fo? wet rr 
2 


Prettyman 
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Prettyman verſas Lawrence. 


TSS Quare domum & clauſa ſua fregit. The Defendant 
leaded, That the Houſe is called Crable-houſe, and one of the 
Cloles is Black-Acre, and the other is White-Acre ; and pleads, 
That they are his Free-hold , and ſo juſtifies. The Plaintiff 
ſaith , That the Treſpaſs done was in the Houſe called Crable- 
houſe, anD in Black-Acre, which are his Free-hold; Abſque hoc, That 
they be the Free-hold of the Defendant; And that the Trelpaſs 
was done in another place, containing 20. Acres, alias quam White- 
Acre, qc. And it was thereupon Demurred. Foz it was ſaid, 
TUhen the Plaintiff makes a new Alsignment, ſo that the 
Deken pant hath not agreed to him, and hit every parcel intended 
in the Declaration, This new Aignment isas anew Decla- 
ration, to which the Oetendant ſhall have a new Anſwer in all, 
and is a waver of the foꝛmer pleading in all, wherefoze he ought 
to have omitted his Traverſe: And of that Opinion was Walmiley. 
But all the other Juſtices e contra; Fo2 in regard that the De 
fendant hath Hit ſome of the places, wherein the Plaintiff in- 
tended the Treſpaſs , and pleaded thereto, The Plaintiff may 
well anſwer to that part , and the Defendant ſhall have no other 
anſwer ; As if the Oefendant had hit one place, and had con⸗ 
keſſed the Action therein, The Plaintiff needed not make any 
anſwer thereto; and the Defendant ſhall not wave his anſwer, 
any ante to all de novo. TUherefoze Jt was Adjudged fo2 the 


Whitnel verſus Cook, Mich, 42, & 43 Eliz, rot. 3346, 


| & The Defendant , as Bayliff to one Pyne, who was 
ſetſed of the third part of the place, where, &c. juſfifies fo2 
Dammage-Felant. The Plaintift faith, That a Stranger 
was ſeiſed of the 1 two parts, and, by his Licence, he put in 
his Cattle. The ekendant faith, De injuria ſua propria abſque tali 
cauſa, & . And the Plaintiff Demurs. And it was Adjudged to 
be no Plea; But he ought to anſwer to the ſpecial matter in 
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Pilkington verſus Haſtings, & Meacock, Hill. 43 El. rot. 381, 


Eplevin. Haſtings Avowed fo2 Dammage⸗ 
| Feſant in the place, where, &c. as in his 
Free hold. Meacock made Conuſance , as 
HH Bavpliff unto him. The Þlatnttff ſaith, 
| That after the taking, and befoze delivery 
ot them, viz. Ge. he tendered to the ſaid 
Ld Meacock 2. s. Which was ſufficient amends 
fo the Dammage; The which he refuſed 
2 : to accept, &c. and detained his Cattle, 
Quouſque, &c. And hereupon the Defendant 

Demurred. Godfrey, fo2 the Defendant, moved, That the Plea 
was not good: Firſt, Becauſe the tender of the amends was not 
inſtantly upon the taking, but after the Jmpounding, which is 
too late; as 13 H. 4-7. 27 Ed. 3. 88. Secondly, That the tender 
of amends to the Servant is not Pop: Fo2 he hath not any 
authoꝛity either to accept, 02 refuſe it; but it ought to have been 
made to the Paſter, eſpecially as this Caſe is, where the aſter 
diſtrained, Thirdly, Becauſe he doth not ſhew to the Court, 
what the Dammages were, ſo as the Court might have Ad- 
judged, TUhether there were ſufficient amends tendered, o2 not. 
But, as to this laſt, All the Court Reſolved, That it was not 
material; F02 , .— averred that the 2. s. tendered was 
ſufficient fo2 the Dammages, this averment is ſufficient. And, 
as to the firſt, gil the Court held, That the Tender came too 
late, after the Jmpounding ; Foz, being lawfully Jmpounded, 
they were in cuſtodia legis; And the party, who diſtrained, had not 
any Jntereſt in them, no2 autho2ity to deliver them. And, as 
to the ſecond, They ail held, that the Tender to the Servant was 


not ſufficient, eſpecially the Maſter being pꝛeſent at the diſtreſs. 


But ik the Servant pan onely diſtrained, Gawdy ſaid , That 
then the Tender untohim might have been moe colozable, And 
Popham ſaid, That if the Tender had been to the Bayliff of the 
Mannoꝛ, it might peradventure have been good; But not to 
a Servant, who joyned in the diſtreſs onely, TUherefo2e it was 
Wjudged fo2 the Avowant, But a Peeſident was cited in this 
Court, That the Tender of amends, after the Jnipounding, 
was good; which was Trin. 33. Eliz. rot. 323. between Bardſey, and 
Segrave. But the Court had not much regard thereto, becauſe 
they were Reſolved upon the laſt point, That the Tender to 


the Servant was not good, 5 Co. 76. | 
Sir Henry 
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Sir Henry L'nleys Cale, 


97 Henry Linley, who was Endicted of Conn, being bzought 
to the Barr, and demanded, (Uhether he could ſay any thing, 
why the Court ſhould not pꝛoceed upon the Endictment , which 
was befoze Commiſsioners of Oyer, and Terminer ? He pꝛoduced 
the Queens Pardon, without any TU2it of Allowance thereof, 
And Pope, ſecond Clerk of the Crown, info2med the Court, That 
the Preſidents were, That, in Cale of Treaſon , it was uſey 
to allow of the Pardon, without WIrit of Allowance ; But tot 
in Felony, TUhereupon the Pardon was allowed, | 


Sands werſus Drurv. 


Ction ſur Trover of 20. Loads of Day. A pon Not Guilty pleaded 
a ſpecial Uerdict was found, That this Pay was parcel of 
the Tithes , ſevered from the nine parts, pertaining to the Re- 
ctoꝛy of Hackley, and Demiſed, and Demiſeable, time, &c. ſecundum 
conſuetudinem Manerii de Hackley , And that the 12002 of Newbury 
was ſeiſed in Fee of the Mannoꝛ, and Recto2y of H. and in 27 H. 8. 
Demiled thole Tithes , by Copy, to H. under whom the De⸗ 
fendant claimed; And afterwards, by the Diſdlutton, &c. the 
Mannoꝛz, and Recto2y, came to King Henty 8. who conveyed it 
to the Arch-Biſhop of York, who Lett that KKecto2y to the 1Plain- 
tiff, who claimed thoſe Tithes; And the Defendant, under pꝛe⸗ 
tence of that Copy, carried them away. Et fi, G. The tole 
MQueſtton was, Tlhether thoſe Pian 0 Gzantable by Copy, 
&c. And it was moved fo2 the Plaintiff , That they were not. 
{rff, In reſpect of the nature of Tithes , wherein none could 
ave any P20 nety befoze the Council of Laterane, which was in 
he time of King John; fo2, — 5 that time, everp one might 
have paid them to whom he —— , but, by thoſe Conſtitutions, 
They are annered to the Recozp: It 1s then impoivible, that 
there ſhould be any Cuſtom to Demiſe them by Copy, from 
time, &c. when as none had Jntereſt in them, but within time 
of memo2y. Tithes alto cannot paſs , unlels by Deed; and 
therefoze to G2ant them by Copy of Court Roll cannot be 
good, There cannot alſo any thing paſs by Copy, but that, 
which is parcel of the Mannoz; But it hath been gm 
That Tithes cannot be parcel of a Mannoꝛ. A herefoze, &c.And 
of that Opinion was Popham, fo2 the firſt, and laſt Reaſohs ; Fo2 
although Common , and prima veſtura Prati may be Gꝛanted by 
Copy, becauſe they be parcel of the Mannoꝛ, pet Tithes cattno 


be ſo, becauſe they cannot be parcel of a Manno; Fo a Mannoꝛ, 


and Tithes, are of ſeveral natures, althi 180 955 be united in 
one mans hand; And then it is nok poſstble , That that, which 
ts not parcel of a Manno, can be Demiſed ſecundum conſuetudinem 
Manerii. And therefo2e it Bus Adjudged, in the time of Queen 
Mary, in the Cale of the Butte of Sof Ehat where one had two 
Mannoꝛzs, and Gzanted a Copyhold of the one Mannoz, at the 
Caurt of the other Mannoz, That it was a vold Grant Foz it 
cannot be a Copy hold, accozding to the Cuſtom of a Banho!, 
whercof it is notparcel. But Gawdy doubted thereof, and con- 
ceived, it had been well enough, it it had been ſo uſed, from time, 
whereof, &c. But, becauſe upon the Uerdicz it vid not 122 
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That it had been Gꝛanted by Copy, from time, wheredf, dec. It 
was held, That there was not any Title found fo2 the Defendant; 


And therefo2e Adjudged fo2 the Plaintiff; 


Southcot verſus Bennet. 


93 of Goods, and Counts, That he delivered them to. 
the Defendant, to keep ſafely,&c. The Defendant confeſſeth 
the delivery, and that afterwards J. S. felontouſly Robbed him of 
them. Wherefore, Kc. The Plaintiff replies protettando 
That J. S. did not Rob him, fo2 {lea ſaith, That the ſaid J. S. 
was Servant to the Defendant. - And it was thereupon De⸗ 
murred, And, after Argument at the Barr, Gawdy, and Clinch, 
cæteris abſentibus, held That the — ought to recover; Be- 
cauſe it was not a ſpecial Baylment : That the Defendant ac- 
cepted to keep themas pls p20per Goods, and not otherwiſe ; 
But it is a delivery, which chargeth him to keep them at his peril; 
Ind it is not any Plea in a Decinue to ſay , That he was Robbed 
by one ſuch 2: Foꝛ he hath his Remedy over by Treſpaſs, oz Ap- 
peal, to have them again, And that is the Reaſon of 33 H. 6. 1. 
That if a Gaol be _ open by Thieves, and the Pꝛiſaners 
let at large, yet the Gaoler is chargeable ; becauſe he hath his 
Remedy over: But if it be bꝛoken by the Queens enemies, it 
is otherwiſe, And although it was moved, That the Replt- 
cation was vitious, fo2 that the Pꝛoteſtation is repugnant to the 
matter confeſſed; And then the Replication being ill, although 
the Barr be vitious, The Plaintiff cannot have Judgement ; as 
2 Eliz. Dautries Caſe is; Bet it was — tobe but a default of Foꝛm, 
and not of Subſtance ; And, the Demurrer being general, no Ad⸗ 
vantage can be taken thereof. TUherefoze it was Adjudged foꝛ 
the Plaintiff, vide fo2 the pzincipal Caſe 3 H.7.4-6 H. 12.9 Ed. 4.40. 
29 All. 28.8 Ed. 2. Detinue 59. 4 Co. 83, & 84. 


Dumper verſus Syms. Paſch, 40 Eliz. rot. 361. 


12 Upon a ſpecial Aer dict it was found, That the Pꝛe⸗ 
L (ident,and Scholars of Corpus Chriſti Colledge in Oxford, were 
ſeiſed in Fee, and in Anno 10 Eliz. Lett it, by Indenture, to one Bold 
fo2 30. years; Proviſo, That the Leſſee, and his Alsigns, ſhould 
not alien the Pꝛemiſes, 02 any part thereof; without Licence of 
he Leſſo2s, rendering 33.5. 4. d per annum, &c. Jn 15 Eliz. the Pꝛe⸗ 
dent, and Scholars , by their Deed, Licenſed Bold to alien the 
Pꝛemiſes, 02 any part, fo2 the entire term, 02 fo2 part thereof, to 
any perſon, whom he pleaſed.Bold Aſsigns the entire term to one 
Tubb; Tubb Deviſes the entire term to his eldeſt Son, and made 
im his Erecuto2, and died: The Erecuto? entered generally, 

nd they finde , That the Teſtatoꝛ was not endebted to any : 
That afterwards the Son died inteſtate, And Adminiſtration of 
his Soods were committed to J. S. who entered, and aliened to 
the Defendant; That afterwards, in 38 Eliz. the ſaid Pꝛeſident, 
and Scholars, by the name of the Preſident, and Scholars of 
Corpus Chriſti Colledge in Oxon, in Comitatu Oxon, made a Leaſe 
thereof to the Plaintiff, rendering 22. s. Rent per annum; And that 
they made a Tarrant to one Englesfield, to enter, and deliver the 
Leaſe upon the Land (but it was not found, That this Tarrant 
was by wziting under their Seal) and that Englesfield entered in 
their name, and delivered the Leaſe upon the Land to e Play 


8 15. 
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tiff, upon whom the Defendant re entered; whereupan this Action 
was bꝛought. Et ſi, cc. F itſt, and which was the pꝛincipal Queſtion 
in the Cale , Jt was moved, TUhether this Licenſe to the firſt 
Leſlie to alien (who aliened accoꝛdingly) be a Diſpenſation onely, 
92 a total Determination of the Condition: Moor, fo2 the De- 
fendant, moved, That, at the firſt, the wozds do not extend to 
Alienations by Aſsignees in Deed; But the woꝛd Aßignees, in the 
Condition, extends onely to Aſsignees in Law, as Erecutos, oz 
Adminiſtzatoꝛs, and fo2 that vide Dy.6.As alſo,that by this Licenſe 
to alien the Condition is determined, that it ſhallnot binde any 
other; and in p2oof thereof vide Dy. 152. That the Reſtraint is 
Determined by the Alienation, And when a Condition is dil⸗ 
penſed with in part, it is diſpenſed with in the whole; and to that 
purpoſe he cited a Recoꝛd of a Judgment in the Common Bench, 
Trin. 28 Eliz. rot. 256. between Lylds, and Compton, where the Loꝛd 
Stafford made a Leaſe to thzee, upon Condition, That they, no2 
any of them, ſhould alten without his Licenſe; And the one, by 
Licenſe, altened his part ; And afterwards the other two aliened 
their parts, without Licenſe; It was Adjudged, That the Leſſo2 
could not enter: F02 the Condition was diſpenſed with befo2e, 
And, as to the point, Gawdy, Clinch, and Popham, delivered their 
Opinion ſeverally, That the Condition was gone, & diſcharged, 
by this Diſpenſation to alien to the Leſſee himſelf, Fo2 the Con- 
dition being once diſpenſed with, it is utterly determined: Foz 
it cannot be diſcharged fo2 a time, and in Eſſe again afterwards ; 
28 Hl. 8. Dy. 13. And foꝛ that Popham ſaid, he held the Law tobe 
againſt the Opinion in 16 Eliz. Dy. 334. where Leſſoꝛ Licenſed his 
Leſſee to alien part, that he might alien the reſidue without Li- 
cenſe ; Foz the Lefſo2 cannot enter , becauſe , if he ſhould enter 
fo2 the Condition, he ſhould enter upon the Entire, as it was li⸗ 
mited: And if he (hould enter upon the Entire, he ſhould deſtroy þ 
which he had licenſed to be aliened, which he cannot do; x therefoze 
the Condition is entirely gone: . it cannot be in Eſſe fo2 part, 
and deſtroyed foꝛ the reſidue. Secondly, It was moved, admitting 
this Condition to continue, this Deviſe being to his Erecuto?, 
and he entring generally, MA hether he ſhall be in, as Legatozy ? 

02 then clearly, b the Devile, the Condition is broken, And 

awdy ſaid, Thathe had it as Le atoꝛy, and ſo the Law would 
repute him to be in accozdingly; As 22 Eliz. Dy. 367. ts, But to 
that point the other Juſtices ſpake not, Thirdly, Jt was moved, 
That although this Condition remained, yet this Leaſe to the 
Plaintiff is void fo2 the Miſnomer of the Cozpozation by the 
addition in Comitat. 09%. But the Court over-ruled it, and that 
it was not a material variance. Fourthly, That this Leaſe is 
void to the Plaintiff; becauſe the ancient Rent ts not reſerve ; 
Foz the ancient Rent was 33. s. 4. d. and the Rent now reſerved is 
but 22. s. and no y the _— to the Statute of 18 Eliz. And 


therefoze votd by the Statute of 13 Eliz. and 18 Eliz. And of that 


Opinion was the whole Court, That, fo2 this Cauſe, the Leaſe 
was vold againſt the Leſſoꝛ himſelf; And that they are general 
aws,whereoftheCourt ought to takeConuſance,although they 
e not found, Fifthly, Jt was held, That the ſecond Leaſe was 
not good; becauſe it was not found, That the Attozney had any 
Warrant by waiting, TUherefoze (but p2incipaſly foz the firit 
Caule) Jt was Adjudged fo2 the Defendant. 4 Co. 119, 120. 


Preſton 


* 


* 
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Preſton verſus Perton. Mich. 42, & 43 Eliz. rot. 441. 


JPon Demurrer, The Caſe was; A Scire fac. was bought in 
Chancery, upon a Reconuſance there. The Defendant 
picaded to Iſſue, which was ſent hither to be tried, and found fo2 
the JIjaintiff, and Judgement fo2 him here. And afterwards he 
mought Debt in the Common Bench upon this Judgement, and 
had Judgement there to recover, and afterwards bꝛaught a Scir. 
tac. here to have Execution upon the Judgement in this Court, 
and the Oefendant in Barr of that Execution pleaded this Re- 
covery. And thereupon the Plaintiff Demurred, And It was 
moved foꝛ the Plaintiff, That this was not any Plea; Foz both 
the Recoꝛds are equal, and the one cannot determine the other: 
But the Plaintiff may Sue Execution upon what he will. But 
Godtrey fo the Defendant moved, That by the new Suing of 
this Oꝛiginal, and Recovery had, He hath waved the Benefit, 
having Execution of the firſt Judgement: and in pꝛook thereof 
relied upon 13 Eliz. Dy. 300. Puttenhams Caſe, But the whole 
Court held it not to be any Plea: Becauſe the one Judgement 
cannot determine another Judgement, which is of equal nature, 
No moꝛe then one Obligation can determine another; As 11 H. 4. 
18. But Gau dy (aid, That it a man Recover upon an Obligation 
in Debt, During that Judgement in fo2ce, he cannot have anew 
Action ot Debt upon that Obligation, Becauſe It is reduced in 
rem judicatam. T{Ihereupon Judgement was given, That Execu⸗ 
tion ſhould be fo2 the Plaintiff, unleſs other matter were ſhewn 
the third day ol the next Term. At which time, Jt was moved, 
any Exception taken, becauſe he began at the Judgement, and din 


not recite the Entire Reco2d, Sed non allocatur. TUherefo2e the 


Hlaintiſf had Judgement. 
Wood verſus Smith. 


Ction fc Trover of Hoods, The Defendant pleaded Not Guil- 

ty, and found againſt him. And Jt was now moved in Arreſt 
of Judgement to be an ill Oeclaration; Foz he Counts, that he 
was pollefſed of ſuch Hoods, ſhewing what they were in ſpecie, cum 
aliis [mplementis ad valentiam 3.1. but expꝛeſſeth not what they were; 
And that he was poſſeſſed of other Parcels (particularly Decla- 
ring what) cum alis neceſſariis ; But mentions not what they were: 
And that he was alſo pofſeſſed de ſuibus, but ſetteth not forth their 
number. The Defendant by Uerdict was found Guilty of all con- 
tained in the Declaration; And Dammages Entirely Aſſeſſed 
fo2 all, which being ſo incertain, the Court cannot give Judge: 
ment fo2 thoſe }2arcels, which are incertain. And or that Opinion 
was the whole Court fo? the incertainty in the Declaration. But 
Gawdy held, That in regard the Defendant hath admitted it ; He 


„ cannotnow after Uerdict take advantage thereof; As 20 Af. 3. 


is: But the other Juſtices e contra. Becauſe here is not any cer- 
tainty at all pro Implementis & neceſſariis: But where there 18 d 
reaſonable certatnty, although upon Demurrer , becauſe Jt is 
not altogether certain, Judgement ſhall be againſt the Plaintiff 
£92 the incertainty: yet, after (Jerdict,he ſhall not take advantage, 
if there be any convenient certainty. But here is not any certain- 
ty. Wherefoze Jt was Adjudged to2 the Defendant, 

P mm mm Biſhe 
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Biſhe verſus Walford. 


D Ebt againſt the Defendant fo2 money foꝛ his Tabling. The 
Defendant Tendered his Law, and was ready to have made 
it at his day: But Gawdy, being then onely in Court, conceived, 
That Ley paper lay not in this Caſe. CUherefo2e, by Aſſent of the 
Parties, 2 Je Defendant waved his Law, and pleaded al pais Vid. 
9 Ed. 4. 1. 1 Ed. 4. 5. 


Hill verſus Giles. 


JeRione Firmæ was brought of a Cottage, After Uerdict, Jt 

was moved, That an Ejectione Firmzlap not thereof; No moe 
then a Prxcipe quod reddat. Sed non allocaur. TUIherefore It was Ad: 
judged fo2 the ]Ilaintiff. 


Goodwin werſus Cornelius Mounrenaig", an Alien. 


E ectione Firmæ. The Defendant pleaded to Iſſue, and a Ven. fac. 
was Awarded de medietate Linguz upon the Defendants Sug⸗ 
geſtion, That he was an Alien. And at the Niſi prius a Tales de Gr- 
cumſtantibus was Awarded, and found fo2 the Plaintiff, And now 
moved in Arreſt of Judgement; Foꝛ that the Tales was not Award- 
ed de medietate — fo2 it ought to purſue the Ven. fac. Kemp, Se- 
condary, fhewed alſo, That the Ven. fac. was not well returned, be- 
cauſe Aliens, and Deniſens were returned together, whereas there 
ought to have been twelve Deniſens by themſelves,and twelve Aliens 
by themſelves returned. And there ought to have been one Deniſen, 
and one Alien, and ſo another Deniſen, and another Alien in their 
turns ſwoꝛn upon the Jury, which could not ve done here, becauſe 
it appears not by Panel, who is a Deniien, and who an Alien, and ſo 
non conſtat which of them were {wo2zn, And of that Opinion was 
Gawdy, and Clinch, cæteris abſentibus. Mhereupon Judgement was 
ſtaped. Vide poſt, Trin 43. Pl. 18. 


Green verſuas Ros. 


E Fo? that Judgement was given by Default againſt the 
Defendant, being an Jnfant : Iſſue was taken, That he was 
of {ull age. And Godfrey moved, Whether the Trial ſhould be in 
Norff. where the Land was ? Oz in Middleſex, where the Action was 
bꝛought: And the Court held, That it ſhould be tried in the 
County, where the Land lay. And Tanfield ſald, It was ſo Adjudged 
in this Court, between Throgmorton, and Burfind. 45 Ed. 3. 7. 


Draycot verſus Piot. 


A ſur Trover of divers G90us, & inter alia de decem Capſis, & 
Ciſtis, Anglice, Cheſts, and Coffers, and of a Bag, and 20. |. 
therein. The Defendant was found Guilty de quatuor Ciſtis, & Ca- 
pſis, and of 13.1. Parcel of twenty pound, and of divers other parti- 
cular Parcels: and of the Reſidue Not Guilty. And Exception 
was taken in Arreſt of Judgement, That the Declaration wor? 


— 
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That he converted 10 Capſas, & Ciſtas, and doth not ſhew how many 


of Cheſts, 02 how many of Coffers, was incertain, and ill; and 
therefo2e the Gerdi alſo was fll. But the Juſtices, Gawdy; and 
Fenner held them to be all one, But if Cheſts, and Coffers Gould 
be ſaid to be diſtinct things: Jt then d be ill. Secondly, Jt 
was moved, That this Trover, and Converſion of Money otit of a 
Bag, cannot ve good, becauſe it cannot be known. And when he 
is found Not Guilty of Bag, and Guilty of the Money: That 
is as much as if He had Declared of the Trover, and Converſion of 
Mony out ofa Pag, which was Ruled to be ill in Hicks, and Holi- 
days Caſe. But they held, That an Action of Trover, and Conver- 
ſion of Mony only was good enough, and an Action well maintain: 
able foꝛ it, TUherefoze, cæteris abſencibus, Jt was Adjudged fo? the 


Þlatntiff, | 1 
Beal verſus Web. 


Pkobibiion oz Tithes againſt the Defendant, Farmio2 of the 
Recto2y of Frit-· tender in the County of Eſſex, and Surmiſeth, 


That from time, whereof, &c- he had uſed to pay 4. s- per annum, 


in diſcharge of all Tithes, And his Hoes were, That he 
uſed to pay 4: s. 6: d. per annum. And upon this vartance, a Conſut- 
tation was p2ayed. And becauſe At appeared, That there were not 
any Tithes due in kind to the Parſon, as he hath Sued; But 
it is a Modus decimandi, although not in ſuch maner as the Pla 
Surmtiſeth, The Court held, That the Defendant ſhould not 
have Conſultation. Foz he had not any Cauſe to Sue fo2 Tithes 
of that Land, and Jt was Ruled acco2dingly, Vide 2 Eliz. Dy. 171. 


Baſſer verſus Maynard, 


Ction ſur Trover, and Converſion of certain loads of Mood. 
Upon a Special Cerdict, The Caſe was; Sir Tho. falmer 

was Seiſed of a great Mood, and Bargained, and Sold to one 
Cornford,and his Aſsigns, as many Trees, as would make ſir hun: 
dꝛed Coards of Mod, to be taken by the Aſsignment of Sir 
Tho. Palmer. Cornford Alsignes over his Intereſt to the Plaintiff. 
Afterwards, Sir Tho. Palmer Granted to the Defendant ſo much 
ok his Mood, as would make four thouſand Coards of T7Jood, 
to be taken at the Defendants Election. The Plaintiff after- 
wards by the Alsignment of Sir Tho. Palmer cut down the Trees 
in Queſtion, to make ſix htmdzed Coards. And the Defendant 
claiming them by vertue of hisSGrant tookthem.AndJt was found 
That there was ſuffictent TUood left fo2 the Defendant to take 
his four thouſand Coards, Ec fi, G. And upon this Uerdict, Jt 
was moved, That here was not ſufficient Title found fo2 the 
Plaintiff. Foz firſt, Jt is not found, That the — — and 
Sale was foꝛ any Sum of Money, noꝛ upon any Conſideration. 
Sed non allocatur. o Jt is intended to be ſo, being found by the 
Uerdict, But, if it had not been ſo found, Jt might peradventure 
have been otherwiſe ; As primo Mariz, Dy. 91. 18. Secondly, Jt was 
Alledged, That this Grant to the Plaintiff is void: Foz, un⸗ 
till the Aſsignment made by Str Tho. Palmer, no Intereſt veſted in 
Corntord himſelf, ſo as he could not make any Grant thereof over. 
But all the Court held the Grant to be good: Foz being made to 
Pmmmm z him 
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him, and his Aſsignes, he may make an Alsignee, which ſhalt 
Enure as a Nomination to one, who is to have by the appoint: 
ment ot Sir Tho. Palmer. And It may well Ueſt in him, as the Jnte- 
reſt alſo. And here he hath an Intereſt befoze the Alsignment made 
by Sir Tho. Palmer; Inſomuch as if Sir I. P. will not Alsign it 
in convenient time, He himſelt might take them. And therefoze 
he may Alsign this Intereſt; As 44 Ed. 3. 43. 18. But, Ad- 
mitting the Srant to the laintiff had been void: Bet Popham 
ſaid, That the Action was maintainable, becauſe by the cutting 
down of them he had Poſſeſsion, and a good Title againſt the 
Defendant, and every Stranger: And, being cut down, It was 
not lawful fo2 the Defendant to take them. Foz if one ſells a 
thouſand Coards of TM ood to be taken at the Uendecs Election, 
And afterwards, The Granter himſelf, oz a Stranger, cuts 
down Parcel of the Mood; The Uendee cannot take that, 
which is cut down: But he ought to make his Grant good out 
of that, which is growing. As if Eftovers were Granted unto him, 
to be taken in a great Mood, And the Owner of the 
Mood cuts down ſome Tlood, The Grantee cannot take 
that, which is cut down; But he muſt take his Eftovers out of the 
Reſidue. And if all be cut down, he hath not any remedy, but an 
Action upon the Caſe. So here, although the Plaintiff had not a 
good Title, yet his having Poſſeſston of them being cut down, 
ſufficeth. god Gawdy, & Clinch conceſſerunt. TUJherefo2e It was Ad- 
judged £02 the Plaintiff.; Co. 24 b. 


Carew verſus Metler, 


Ever ofa Judgement in the Common Bench in Debt , The 
Erro2 Alsigned was; Becauſe the Ven fac. was Awarded, 
bearing Teſte after the Judgement, as in truth it was Dated a 
year after, But Jt was held, That in regard Jt was after Uer- 
dict: And the Trial is upon the Diſtringas with the Niſi privs : So 
as if there had not been any Ven. fac atall, The Statute would 
have helped it: And it ſhall not be intended, That this Ven. fac. 
which bare Teſte after the Judgement, was the ven. fac. in this 
Sute. And although It were certified to be the ſame Ven. fac. The 
Court would not take it ſo; But rather, That there was not any 
Ven. fac at all: The Trial, and Judgement thereupon are good. 
But 41. That the Teſte ofa Ven. fac. can never be amended, 
but the Return thereof may be amended, becauſe the Roll war- 
rants it. And this being Uariant from the Roll may be amend- 
ed. But the Rolls make not any mention of the feste thereof; 
As 2 Mar. Dy. 121. 11. Ul herefoꝛe the Judgement was affirmed. 


Cubit verſus Harriſon, 


Reſpaſs de Herbis, depaſcend. cum Averiis, &c. The Defendant 
| Pleaded Tender of ſo much fo2 amends to the [laintiff,who re- 


fuſed it, being ſufficient, And Jt was held to be no Plea, acco2v- 
ing to 21 H. 7. 30. 


Butcher 


* 
- 


—— 
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Butcher & Aldwotths Caſe. 


+ 


ID a Certiorari Iſſued out of this Court to certifie it, which was 
certified under the Seal of Briſtow. And 5 was moved, That this 
Certificate was not good, But It ought to have come in under 
= Great Seal. But Jt was held to be well enough. Foz ſo is 
the courſe upon ſuch Certiorari directed to have Jt certified under 

the Seal of the Jnferio2 Courts, And Jt was Adjudged fo2 the 


lAaintiff, 
ARE Mhereas one Baily was Endebted unto him in 5.1. 
and being J-2ofleſſed of two Obligations, made by two 
Strangers of 20. |. Delivered to the Plaintiff the ſaid Obligati⸗ 
ons to receive the Money due upon them, 92 to Sue them in rhe 
name of Ba; and of that, which he recovered, to ſatisfie Himſelf, 
and the Reſidue to return back to Baily, That Baily died: And the 
Defendant being his TUife , in Conſideration, That the ]lain- 
tiff would Dciuver unto her the laid Bonds,p2omiled to the Plain⸗ 
tiff ta pay unto him the ſaid 5- |. upon the firſt payment of any 
Sums of thole Bonds: And Alledgeth, That the Defendant 
had received cyoſe Sums contained in the Bonds, &c. After 
Clerdict upan Non Afſumpii pleaded, and found fo2 the Plaintiff, 
It was moved, That this is not any Conſideration, Becauſe by 
the death of Baily, who Delivered them, The Authozity, which he 
gave to the ]Alaintitfto Sue them, is determined, And the Plain⸗ 
tiff hath nothing to do with them. And the Defendant hath not 
any benefit by the Receipt of them, unleſs ſhe were Executrix, 
which is not Alledged. And if ſhe were Erecutrir,The Receipt of 


Chadwick werſ#s Sprite. 


them by her ts not any Conſideration. Foz ſhe receives but her 


own, e thereto2e there is not any Conſideration fo2 the making of 
this pꝛomiſe. And of that Opinion was Fenner, & relted upon 12 H.. 
14. and 9 Ed 4. 19. But Gawdy and Clinch e contra. Becaule by this 
Delivery, and Gift of the Obligations, the Jntereſt in the 
Deeds is given unto him, Although the Debts themſeives, 
which are things in Action, paſs not, and he had Autho2tity to di⸗ 
ſpoſe of them. And this Delivery of them to the Defendant, 
and by her Acceptance, and pꝛomiſe upon this Conſideration, 
whether Executed, oz not, is ſufficient to binde her. TWheretoze 
It was Adjudged fo2 the Plaintiff, 


Gardeners Caſe. 


Ardener having Judgement in Debt againſt St. John Juſtice of 

QI jcace in the County of Bedford, pꝛocuted a TU rit of Execu- 
tion directed to the Sheriffof Bedford; mho made a Tarrant to 
Gardeners dun V2other, to be a Special Bailiff to ſerve that Ere- 
cution, who going to ſerve it, and fearing a Reſcouſe to be made, 
carried with him a Oagg ; TWhereupon the (aid Sc. Johns cauſe 
one ot his ſervants to go, and ſearch him, and finding pan arm- 
ed with a Dagg, brought him betoze his Maſter, being the 
next Juſtice of Peace, who, by coloꝛ thereof, committed om it 


bang — I 


Ebt upon a Recovery in Briſtow. And Jt was Traverſed, and (17) 
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— 


— — 
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Goal, until he paid 10. l. accozding to the Statute of 33 H. 8. 
cap. 6. (Uhereupon he removing himſelf by an Hab. Corp. ann 
all this matter being diſcloſed to the Cotirt, They all held it to 
be no offence againſt the Statute, Foz a Sheriff, 82 his Mini- 
ſters in Execution of Juſtice, to carry ſuch an Handgun, Foz, 
otherwiſe, no Juſtice would be Adminiſtred. And in this Caſe, 
and to2 this purpoſe, Jt is lawful. Vide 3 H. 7. 1. And they all 
held, That a Oagg was an Handgun within the Statute, al- 
though it be not named therin. TUherefoze they commanded a 
Piea to be dꝛawn, compaiſing all this matter, which was done, 
and then It was confeſſed , and the Partie diſcharged, $ 
Co. . 71, 93- 


Bearblock verſus Read. Ante, Hill, 42, Pl. 2, 


He Caſe was now moved again. And Popham, Gawdy, and 
Clinch (Fenner abſente ) delivered their Opinions; That the 
Plea was not good, but that the Plaintiff ſhould have Judge- 


ment, becauſe a Judgement is higher then a Reconuſance , oz 


Statute, and therefoze ought to be firſt ſatisfied 2 And the Exe⸗ 
cuto2 is put to his Audira Querela, to Diſcharge himſelf againſt the 
Conuſee. And whereas Jt was ſaid, That the Statute is Eigne 
to the Judgement, That is not material. Foz there is not any 
regard to the Pꝛioꝛity of the Judgement, oz Statute acknow- 
[edged by the Teſtato2, but onely to the equality of the maner of 
the Debt. F02 that, which is higheſt, ought to be firſt ſatisfied, 
But the Judgement is higher: Fo2 a Reconuſance is but an Af 
ſ\urance by conſent of the Parties, and is but a Bond Reco2ded, 
and therefo2e not to be compared to a Judgement. And there is 
no reaſon,That an er * CUrit of Erro2,ſhould 
make the Judgement to come after the Statute : And therefoze 
the Execution upon the Statute ſhall not pꝛejudice it. TUhere- 
upon Rule was given, That Judgement ſhould be Entered fo2 
the —— But afterwards, becauſe Popham ſaid, That he had 
conterred with the Juſtices,# Serjeants at Serjeants Inn, and many 
of them were of Dpinton , That this Execution upon the Sta- 
tute was to be allowed as a good Barr againſt the Judgement, 
They would adviſe. Ec adjournatur. Note, in Mich. 44. anD 45 Eliz. 
The Caſe was moved again ( Gawdy abſente ) and Popham ſaid, 
That he had again conferred with the other Juſtices at Serjeants- 
Inn, And the greater part held the lea to be Food; And that the 
ſatisfying of the Debt upon the Statute was not any Devaſtavit; 
Be caliſe he could not withſtand it, and he ſhall not be put to his 
Audita Querela. T{lherefoze It was Adjudged fo2 the Defendant. 


Gray verſus Chapman. 


Jectione Firmæ. The Plaintiff Declares, That Prudence Cozen 

by Indenture apud S. Lett unto him an Houſe, and twenty 
Acres of Land by the name of all her Tenements ins. And, after 
Qerdict, Jt was moved by Foſter in Arreſt of Judgement, That 
the Declaration was not good, becauſe Jt is not Alledged in 
what Uill the Tenements were. Andof that Opinion was the 
whole Court. 7Uherefoze Jt was Adjudged foz the Defendant, 
fo2 the naming of the Uill in the per nomen was not material, | 

ite 
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White verſus Ewer, 


N After Uerdict fo2 the Plaintiff, Tanfield moved, 
Chat the Declaration was ill. Firſt, Becauſe the Plaintitf 
bzings this Action as Alsignee, and doth not name himſelf Af- 
ſignee (But afterwards in the Declaration ſhews how he is Al- 
ſignee) As where a man bzings an Action as Peir, oꝛ Executoꝛ; 
he ought to name himſelf fo, and ofthis Opimon was Fenner. 
But Popham, Clinch, and Gawdy e contra. Jn regard that in the body 
of the Declaration he ſhews how he is Alsignee. F092 the naming 
himſelf Alsignee is but matter of Fon, which is not material at 
ter Uecrdict. Secondly, Becauſe the Covenant is, That the Lef- 
ſee, and his Alsignes ſhall enjoy it without the Jntereſt of Francis 
Ewer, and all other claiming under the ſatd Fran. And the bzeach Al⸗ 
signed is, becauſe he was ouſted by J. s. who claims under the Tt- 
tle of the ſatd Francis Ewer, and doth not ſhew how he claims un- 
der his Intereſt, noꝛ by what Conveyance, But all the Court held 
it to be well enough, Fo2 he is a Stranger thereto, and cannot 
ſhew it certainly, . It was Adjudged fo? the Plaintiff, 
Note, in Paſch. 44 Eliz. This Judgement was Reverſed upon this 
ſecond Exception by the Opinion of all the Juſtices, and Barons 
in the Exchequer⸗Chamber. 


The Earl of Huntington verſus Hall. 


2 of a Judgement in the Common Bench, in Debt upon 
Lan Dbligation, Conditioned fo2 the payment of 00. J. within 
ſix Boneths after the death ofthe Earl of Huntington. The Defend: 
ant pleads, That 1 Mai: 39 Eliz. the E. of H. died, and that within 
ſir Poneths after, viz. 1 Decem. 41 Eliz. he payd that Sum, &c. 
The que was, That he did not pay it modo & forma. The Jury 
found fo2 the Plaintiff, and Judgement was given acco2dingly. 
And the Erro2 Alsigned, Becauſe theJury found,That he did not 
pay it 1 Decem. 41 Ehz. which is void, Foꝛ Jt ought to Have been 
inquired, whether he had payd it within 7 fix Baneths, And the 
payment Alledged the i Decem. 41 Eliz. which is a year, and a quar- 
ter after, is votd, and to no purpoſe, And Gawdy held, the 
Judgement ſhould be giwen upon his confeſsion, That- It was 
not payd within the ſir Moneths. Foz by his awn ſhewing, Ft was 
payd long after, But upon Motion another day, All the Court 
agreed, That this confeſsion of Non-payment. within the ſir 
Yoneths is no Expꝛels, but an Implicite Confeſsion; {Uhere- 
upon no Judgement can be obtained: And rye 2092 f nt here 
is given upon the Uerdict, which is void. TU —_— e Judge- 
— by the Defendants own defire in the TUrit of Erro2, was 
everſed. | 


Talbot werſus Caſe, 


AB fo2 theſe TU102DS, Thou haft killed my Wife. After UcrDict 
fo? the Plaintiff, upon Not Guilty pleaded, It was moved, 
That an Action lay not fo2 theſe woꝛds, becauſe he doth ſay wy 
what Intent he Killed her, violently, oz otherwiſe. And he _ 


(22) 


(23) 


(24) 


= 
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not Aver, that his Nite is dead. But notwithſtanding, It was 
adjudged foꝛ the pond Foz It is to be intended, it the contrary 
be not ſhewn by the Defendant, That his TU ite is dead. And Jt 
ſhall be taken in the wozſt ſence, viz. violently, = 


Biſhop werſus Viſcountels Montague. 
Paſch, 42 Eliz, rot, 733. 


Ction ſur Trover, and Converſion of five Oren. The Defend- 

ant pleaded Nor Guilty; And by Special Gerdict Jt was 
found, That one J. S as Baff to the Defehdant took thoſe 
Beaſts as fo2 Hariots due to the Defendant, where there were 
not any due, and without any command from the ſatd Viſc. Monta- 
gue: But that afterwards, ſhe agreed thereto, and converted 
them; and after that, che. Bailiſt died. And, Thether this 
Action lies, 02 that he ſhut have bought a General Action of 
Treſpaſs: was the Queffton. And Walmſley, and Kingſmil held, 
That this Action lies not: F92 when the Bailiff took them lorti- 
ouſly, The Property is diveſted out of the Plaintiff, and the = 
ſelsion: So that he cannot ſuppoſe that he was poſſeſſed of them, 
until he loſt them, and until they came to the Defendants hands, 
And the Defendant,by Allenting to the raking,.1s a Treipaſſer 
ab initio; AS 38 Aſſ. 9. 38 Ed. 3. 18, and 40 Ed 3. 20. ate ;: (here: 
foe where he mot Nawe had a General TUrit of Treſpaſs, De 
cannot have any other maner of Action,Elpecially not this Action, 
which differs from it in ture, and quality, But. Anderſon, & 
Warberton e contra. They agreed, That an Afſent befo2e,o2 after the 
taking of the Goods made her Treſpalier ab imtio, and to be punt⸗ 
ſhed as a Treſpaſſer. But not an Aſſent after to a Battery ,foz- 
merly done, oꝛ to that, which is a Torr, and puniſhable by the 
Statute Law, as an Aſſent to a Riot, oz fo2ctble Entery, after it 
be done, ſhall not make him puniſhable, But although Trel- 
paſs lies, yet he may have this Action if he will: Fo2 he hath his 
Election to bzing either. And as he may have Detinue, 02 Re- 
plevin fo Soods taken by a Treſpaſs, which affirms always Pꝛo⸗ 
perty in him at his Election: So he may have this Action, 
Foꝛ one may qual iſie a Torr, but not increaſe a Torr. So he hath 
Election to make it a Tortious Priſal, 07 not : which ts the reaſon 
That ik Goods be taken by a Treſpaſſer. Bet ik the Party 
from whom they were taken; be attainted of Felony, Be ſhall 
Foxfeit them. FO e Right, and P2operty remains in him, 
and the Law ſhall Adjudge them in him, until he makes his 
Election to the contrary, by bzinging of a TUrit of Treſpaſs. 
Wherefoze here he might maintain the one TUrit, o2 other at his 
Election. TUherefoze, &c. 


John 
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John Davies and Ann his Wife verſus Selby. 


age and demand the third Part of Lands, whereof her 
firſt Dusband was ſeiſed in Fee. The Jſſue was, TUhe- 
ther it were the Cuſtom in Gavelkinde, that if the Husband alien 
his Land, that his TUife might demand the third Part fo2 her 
Dower, 02 the Mopety, at her Election? And upon the Evt- 
dence it was ſhewn fo2 the Defendant, That the Cuſtom of Ga- 
velkinde pꝛeciſely is, That ſhe is to have the Moyety: And this Cu- 
ſtom there is the Common Law of the Place, which cannot be 
waved by demanding a third Part. Vide Book of Entries 228. 2 Ed. 
4. 18. Anda ꝛeſident was ſhewn, 30 Elz. betwirt Hunt, and Gil 
burn, where it was reſolved , That ſhe cannot wave this Dower, 
and demand that Dower by the Common Law : And becauſe the 
Demandant could not ſhew any Pꝛeſidents, no2 ]I20ofs, That 
there were any other Oower there, then Dower by ß Cuſtom. and 
it appears by the Statute of Conſuerudinibus Kantiz, quod vide in Ma- 
ſter Lamberts Perambulation of Kent, where the Cuſtom is. cited, 
That the reme is to have the Moyety, ſo no other kind of Dower 
is ſhewn to be there: And it is fo2 the benefit of the Tenant of the 
Fzee⸗ hold, that ſhe (ould have the Boyety ; Fo2 thereby ſhe is ta 
have it onely, during the time, that ſhe lives ſole, and chaſt, and 
it is a reſtraint unto her; And Cuſtoms are as the Laws in the 
Hlaces, where they are uſed. Therefo2e all the Court reſolved, 
That ſhe was bound by this Cuſtom, and cannot wave it: And 
in ſuch Caſe ſhe ſhall have it by Alignment in Severalty, and caͤn⸗ 
not hold in Common. TUherefoze, after Evidence, the Plain⸗ 
tiff was nonſuted. 


Swan ver ſus Gateland. Mich, 42, & 43 Eliz, rot. 3267. 


Aviſhment de Gard. The Cale was, That a Feme took Baton, 

and had Iſſue a Son by him, the Baron dies: She takes 
another Baron ſeiſed in Fee of Lands, holden in Socage, and hath 
Iſlue by him another Son; The Baron dies, the Feme dies, the 
ſecond Son within the age of fourteen years, (UAhether the eldeſt 
Son of the half-vlood, 02 the Mothers bzother ſhall be Gardtan? 
was the Queſtion, Walmſly, and Kingſmill held, That the B2other 
ſhould have it, foꝛ he is the neareſt of kin, to whom the Inherk⸗ 
tance cannot deſcend, 


Stutfield verſus Somerſct. Hill. 43 Eliz, rot. 1358. 


Ebt upon an Obligation. The Condition was, That akter 
Marriage of the IDlaintiff, and having a Son by his Leme, 
That it he conveyed Lands to the value of 40. 1. per annum in Tail 
to the Son to enjoy, after the death of the Obligoz, That then, 
&c. The Defendant ſhews the day of the Marriage, and the ha- 
vingof a Son: And that he made a Feoffment to a Stranger ta 
the uſe of himſelf fo2 Life, and after to the uſe of the Son in Tail, 
The Plaintiff ſaith, Quod non Feoffavit, &. The Defendant De- 
murs. Firſt, It was held, That although the Barr, as here, is 
ill, yet when the Plaintiff replies thereto , he hath by the Replt- 
cation loſt the advantage of u _ Barr: And here — 
2 SOLE, 


(25) 


( 27) 
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( 31) 


Barr is ill: Foz it is not any X — of the Condition by 
this Feoffinent , as it is pleaded, Becauſe the Jnfant was not 
made Party to the Conveyance, noꝛ had any Deed, 02 Aſſurance 
to 1— his Eſtate : So he is not ſure thereof, no2 peradventure 
can have any knowledge of ſuch an Eſtate , no2 means to pꝛove 
the Ales limited, which was not the Intent of the Condition: 
And therefoꝛe ſuch an Aſſurance made is no perfoꝛmance of the 
Condition, and to that purpoſe, vide 20 Ed. 3. Audita Querela : Dne 
is obliged to make a Releaſe to the Obligo2; Jt is not [ufficient to 
make it, and deliver it to a Stranger to the uſe of the ]Plaintiff, 
It was alſo held here, That the Plaintiff, having admitted the 
Barr to be good, he may Travers the Feoſtment, oꝛ the Uſes 
at his Election, 


Smith verſus Arden, Hill, 43 Eliz, rot, 1807, 


Jim firmx. The Defendant Pleads ancient Demeſn, and 
it was thereupon Demurred, And Walmſley, and Kingſmill held 
it to be a good lea, Fo2 at this day oſſeſſion is recovered, ſo it 
is a medling with the Land , and a Tranſmutation: And if it 
were allowed, that ancient Demeſn ſhould be ns J lea in this A- 
tion , all Titles in ancient Demeſn would be tried at the Com- 
mon Law : And this toucheth the reality, and fo2 this cauſe ts a 
Nea, as in Replevin, 02 TUaſt, as it was Ruled in Greens Caſe, 
ecaule they concern the Land. TUherefoze, &c. But Warberton 
e contra , becauſe the Action is meerly perſonal , and in Treſpaſs 
ancient Demeſn is no Plea , and this Action is in nature of 
Treſpaſs , and where the Action is vi & armis , ſo that the King 
is to have a Fine, Jt is holden, That ancient Demeſn ts na 
Plea. Anderſon was abſent , and afterwards the Demurrer was 
waved , and the Defendant pleaded the general Iſſue. Vide 7 H. 
6.55. 8 H. 6. 34. 3 Ed.3. 42. 21 Ed.3.10. 22 Aſſ. 55. 28 H. 8. Dyer. 
40 Ed. 3. 4. 5 Co. 105. 


Greſwold verſas Holms, and his Wife. 


— The Tenant Plead Non: tenure, and found foꝛ the De- 
' mandant. And now the Feme, after Uerdict , pꝛayed to be re⸗ 
ceived upon the feint Plea of her Baron, becauſe he had pleaded 
Non-tenure , where he might have Traverſed the Gift , and he 
bꝛought a TUrit out of Chancery de Attornato recipiendo fo2 the 
Feme. Et per curiam it WaS received: Io a falſe pleading is a feint 
pleading, and a feint pleading ts within the Statute, Andhere 
there needs not any new Declaration, becauſe the Feme is Bart; 
to the Sute; Otherwiſe it is, where he in Reverſion is not Party 
to the Sute, and is received. 


Wells verſus Fenton, Hill, 43 Eliz. rot. 1 106. 


ectione firmz, Upon a ſpecial Uerdict, The Caſe was ſuch ; 
Sir Ralph Egerton, ſeiſed in Ft, Levied a Fine to the uſe of 
. fo2 Life , and after to the uſe of his Mike, who ſhould 
at the time of his death, fo2 Life, Remainder to Edward Egerton 

in Tatil. Sir Ralph takes to TUife Alice, He, and Alice his Wife, 
by Fine, Reciting that he is Tenant fo2 Life, Remainder tothe 
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ſatd Alice fo2 Life, give it to a Stranger in Fee, who renders it 
to the Baron fo lite, Remainder to Fenton fo? ſirty years, Re- 
mainder to the right Heirs of the Baron, The Baron dies, The 
ſaid Alice being then his Feme {urvives, and diſclaims to have any 
thing in the Land; Ecward Egerton Enters, and Lets to the De: 
fendant; She takes another Baron, and they make a Leaſe to the 
Plaintiff, Upon all theſe Patters diſcloſed, thzee Points were 
moved: Firſt, 723 5ether this contingent Remainder to his 
ite, who ſhould be, &c. were good: F02, although ſuch a con: 
tingent Rema:ndzr may be by way of Limitatton of an Eſtate 
of Land in Eſſe, yet it cannot be of an Uſe: Fo? the Statute of 
27 H. 8. doth not execute Aſes, but thoſe onely, which are in Eſſe, 
and pꝛeſerves not any contingent Ales; Fo2 no Seiſin contt- 
nues to P2eſerve them. And of that Opinion was Anderſon, 
But Walmſley, and Warbercon e contra: F0} it was good at the time 
of the Limitation , and ſtood with the Rules of the Common 
Law, and fo2 the benefit of the Common-TUealth , That ſuch 
Limitations fo2 Joyntures ſhould be good; And therefo2e the 
Law preſerves, and regards them, unleſs there be ſome mean Act 
afterwards done to deſtroy them, But an (iſe limited to J. 5. 
until a Præcipe be bꝛuught, and then to the Aſe of J. D. this 
contingent A ſe to J. D. is againſt Law, and Juſtice, to defraud a 
Przcipe, and therefo2e is void, Secondly, Whether by the Joyn- 
der in this Fine the Feme hath given her {Ioſſtbility , ſo as 
cannot afters claim it? Walmſley held, That ſhe had not: Fo2 ſhe 
pad not any Eſtate, no2 was there any certain perſon, who might 

ave it; Foz it is unto her, who ſhall be his Wife at the time 
of death; And it is not known, who that ſhallbe, But where 
the Perſon ts certain, although the Eſtate be but in Poſſibility, 
there peradventure (he might have excluded her ſelf thereof, 
Thirdly, TUhether by this TUaver in the Country ſhe hath ex⸗ 
cluded her (elf to have the Eſtate ? To theſe two Matters the o⸗ 
ther Juſtices ſpake not, by reaſon of a Default in the pleading : 
Uherekaze the Demurrer was waved, and the Parties pleaded 
to Iſſue, That chere might be a ſpecial Uerdict, Anda ſpectal Uer- 
dict was found, and aͤdjudged f02 the Plaintiff; 


Peck verſus Channel. Hill. 43 Eliz, rot. 170g. 


— firmz. {pou a ſpecial er dict, the Caſe was ſuich One 
William Burley was ſciſed in Fee of divers Lands in Sbalford, 

olden in Socage ; And by his TUill deviſed all his Lands in $. ta 

is Feme fo? life, And further deviſed All choſe my Lands in Sha/- 
ford , called Someraby, to William Burley his Cozen in Tail, Remainder to his 
right Heirs, and died; The Feme, and William Burley , who was in 
Remainder , Entermarry , and Levy a Fine to a Stranger ? 
ſur Conuſance de droit come ceo, &c- Who renders it to the Feme 
fo2 Life, the Remainder to the Baron, and his Heirs, After- 
ward, Anno 12 Eliz. the Baron, and Feme ſuffer a Recovery with ſin⸗ 
ge Uoucher to the uſe of the Baron, and his Heirs : The Feme 

ies, the Baron dies without Iſſue. The right Heir of the Devi⸗ 
ſoz Enters within the five years after the death of the Baron, 
and Letts to the Plaintiff, who is ouſted by the Heir of the Baron, 
and thereupon he bzought this Action. Et , &c. The firſt Queſtion 
was, Tahether this Fine Lens bythe Tenant ko Lite, = 
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him in Remainder in Tal, be a Diſcontinuance : And all the 
Court reſolved (noz would ſuffer it to be argued) That it was 
nat any Diſcontinuance: Foꝛ when he, who hath a Remainder in 
Tail, 02a Reverſion in Tail expectant upon an Eſtate fo2 Life, 
Levies a Fine by himſelf, oz joyns with the Tenant fo2 Life in 
the Fine; This is not any Diſcontinuance, but paſſeth that one⸗ 
ip, Which he might Lawfully grant, and none ſhall make a Dif- 
continuance, but he, who is leiſed of an Eſtate Tail in Poſſeſſt- 
on, as Lictleton ſaith. Secondly, Uhether this Recovery be 
any Barr to him in Remainder in Fee, oz a Diſcontinuance 
thereto to take away his Entry? And all the Juſtices deltvered 
their Opinions ſeverally, That it was not any Barr, 2 
tinuance: It cannot be a Barr, becauſe that he, who (uttered the 
Recovery , was ot ſeiſed of the ſame Eſtate Tail, at the time 
ok the Recovery ſaffered: Foz by the Fine Levied the Eſtate 
in Fee paſſed , although there was not any Diſcontinuance of the 
REematiincr in Fee 2 And by the Render a new Eſtate is given back, 
and they ale in 97a new Eſtate, ſo that the Recompenſe upon the 
Recovery thall go to that new Eſtate , and not to the ancient Re- 
mainder, And Walmiiey ſatd, Although there was not oy Dil 
continuance of the Eſtate Tail , no2 of the Remainder by the 
Fine; yet he conceived, That by the Fine Levied by Tenant fo2 
Life, with him in Remainder in Tail, The Remainder in Fee 
was diveſted, and it was a foxfeitof the Eſtate fo2 Life: And 
therefo2e there is a difference between a Fine Levied by Tenant 
fo2 Life, and him in Remainder in Tal, and a Fine Levied by 
Tenant fo2 Life, and him in Rematnder in Fee, who hath the 
entire Eſtate, Foz in the firſt Cale it is a fozfeiture , but not in 
the other: And then Recompentſe ſhall never go to an Eſtate, 
which is not in Eſſe , at the time of the Recovery; And a Reco- 
very ſhall never take away an Entry , which is by conſent, and 
Quaſi a Conveyance: And therefoze it ſhall not binde the Entry of 
him, who hath right, and is not like to a Recovery againſt Te- 
nant fo2 Life by Title, and without conſent; As 5 Ed. 3. Entry 
congeable, 5 Ed: 4. 2. 44 Ed. 3. 45. 10 H. 6. 2. 34 H. 6. 2. 24 H. 8. En- 
try congeable 115. And here this Recovery is out of the Statute 
of 32 H. 8. Becauſe that he in Remainder ioyned with the Tenant 
fo2 Life: TUherefo2e they all agreed fo2 the matter in Law with 
the Plaintiff. But Anderſon took an Exception to the Uerdict, 
That it was not good, becauſe it was not found, That theſe 
Lands in the Action are called Somersby: Fo2 nothing is given in 
Remainder, but thoſe Lands. But all the other Juſtices held, 
That foꝛasmuch as the contrary is not found, it ſhall be intend- 
ed that he had not other Lands in Shalford, then thoſe, which were 
called Somersby, although that name be not at firſt given them. 
Wherefoze it was adjudged fo2 the Plaintiff, 


Speccot verſus Sheres, Paſch. 42 Eliz. rot. 106. 


Dos upon an Obligation. The Caſe was, That the Defen- 
dant granted aRent-charge out or his Land to the Plaintiff, 
of 20. s. per annum fo ten years , and was Obliged in 10. 1. with a 
Condition, that if he perkoꝛmed the Covenants , and Agree- 
ments in the ſaid Deed, Ita quod the Obligee might have, and en- 
joy the Annuity , accozding to the Intent of the Deed z on 


— 
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then, &c- The Annuity was Arrear at ſuch a Feaſt; But not de⸗ 
manded by the G2antee , no2 tendzed by the Obligo2 t And if 
hereby the Obligation be fozteited , was the Queſtion. And it 
was holden, That it was not: F02 the Obligation being foz the 
perfozmance of Covenants generally, &c. ſhall not alter the na- 
ture of an Annuity:But that it is payable,as if there had not been 
any Obligation. Vide 12 Ed. 4. 10. 22 H. 6. 57. 6 Ed. 6. Tender Br. 11. 
But becauſe the Defendant had pleaded generally Quod perimplevic 
omnes conventiones, &c. {hich implies a payment of the Annuity, 
And the Plaintiff aſſigns fo: Bꝛeach, That it was Arrear ſuch a 
day:and the Defendant thereupon Demurred, whereby he conkel⸗ 
ſeth , That it was not paid, and ſo contradicts his Plea, All 
the Court (abſence Anderſon held the Plea to be ill: Fo2 if one 
Covenants to make ſuch ©Tiurance of Land, as the Plaintiffs 
Counſel ſhall advize, and he picads perfozmance of Covenants, 
De cannot afterwards ſay. Quod Conſilium non dedit Adviſamentum: 
CUherefo2e, &c. But no Judgement was given: But the Plain⸗ 
tiff, by mation of the Court , accepted the Arrearages of the An- 
nuity with Coſts, Note, That fo2 this cauſe it was afterwards 
adjudged fo2 the Plaintiff, and entred in the Roll. 


Norton verſus Palmer, Paſch, 42 Eliz, rot, 1316. 


AS upon the Caſe ; F02 that he was poſſeſſed of an Houſe, 
and Garden fo2 twenty years , and the Defendant being a 
Butcher had a Slaughter houle, and Bard next adjoyning to the 
Platntiffs Garden, That the Defendant had eralted his Bard, 
and made a Ditch , whereby he conveyed the Filth , and the Df- 
kal of his Beaſts, which he ſlaughtered, into the PlantiffsGarden. 
Therefoze, &c. After Uerdict, upon Not gwlcy pleaded, Jt was 
found foꝛ the 1 and now moved in Arreſt ot Judgement, 
That the TUrit was variant from the Declaration: Fo2 the 
Ulrit was onely koꝛ the raiſing of the Bard , and the Declarati- 
on is fo2 the exalting of the Bard, and fo2 making a Gutter there- 
in: And ſo there is mo2e compꝛized then is in the TUrit, TUhere- 
foꝛe, &c. And f02 this cauſe the Court held it to be ill, and not 
alded by the Statute of 18 Ew. Fo2 that helps onely, where there 
is not any Writ, but not where the TUrit, and Declaration va- 
rites in Subſtance : Foꝛ then it is out of the Statute. 


Scavage verſus Tateham. Hill, 43 Eliz, rot. 1831, 


Pau Impriſonment in London from the 10. September, unto the 
29. Of September. Th Defendant Juſtifies, Foꝛ that he was 
MWav02, and Juſtice af rate in pomfrait, And that Robbery was 
done there, and the lan tiſt was thereof ſuſpected , and in ble 
belsꝛe him. Et quia videbatur ſuſpectuoſus, He Detatned him in his 
Houſe, during time in the Declaration mentioned, to ex⸗ 
amine him, and one pole, who was not apprehended, concern- 
ing the ſaid Robbery : And afterwards upon the 29. of September, 
delivered him over to the new Mayo? , and traverſeth the Impzi⸗ 
ſonment in London. And it was thereupon Demurred, and ad- 
j{ogen,That the Inducement to the Travers was not good, foꝛ a 
Juſtice of Peace cannot detain a Perſon ſuſpected in ]22iſon , 
but during a convenient time , onely to examine him, ich _ 


(34) 


(35) 


- 
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) 
Law intends to be thꝛee days: And within that time to take his 
Eramination, and ſend him to ]I2ifon 2 Fo2 he ought not to de- 
tain him as ng as he pleaſeth , as he here did eighteen days, 
Neither ought he to detain him in 2iſon in his own houſe, but 
he is to commit him to the common Gaol of the County: Foz 
otherwiſe, when the Juſtices come to deliver the Gaol, he is not 
in the Gaol, and map not be delivered, and ſo ſhould lie longer 
then is reaſonable. Vide Statute 5 H. 4. cap. 10. 2 Ed. 4.8. And 
here he took not any Examination, but delivered him over to the 
new Mayo? , without Examination, which was not lawful, And 
therefo2e it was adjudged fo2 the JIlaintiff. 


Sir Thomas Treſham verſas Ford, Hill, 43 Eliz. rot. 1706, 


(3 Ccompt, ſuppoſing him to be Receiver of 120. J. of his Boney, 

(36) Aw the hands of Vavaſor, ad compotum reddendum. The Defen- 
pant pleaded , Nunques Son Receiver, &c. and the Jury finde, that 
he was Receiver of luch a Sum. The Defendant bekoꝛe the Audi⸗ 
to2y picaded, That he was poſſeſſed of divers Dbligations, 
wherein Francis Tr. Son, and Heir of the Platntiff, was obliged 
unto him in 4. . And that the ſaid Vavaſor patd unto him this 
120. |. in tistaction of thoſe Bonds, and thereupon he deliver- 
ed unto him che (at Bonds, to the iſe of the JIlaintiff, which he 
accepted. And thereupon the Plaintiff Demurred, and it was 
held by the whole Court to be no lea: Fo2 it is contrary to = 
Clervict, which found him to be Receiver to render, &c. And the 
— —— to no moze, but that he was not Receiver to Ac⸗ 
compt. 


Coke verſus Brainforth. Paſch. 43 Eli. rot. 1405. 


(39) Dis upon an Obligation. The Defendant pleaded, That the 
a Dlaintifft was endebted unto him, & conceſſit ſolvere, and 
| pleadeth a Fozeign Attachment in London. The Plaintiff proteſtan- 
| do, quod non habetur tale Record. pro placito dicit ; That he pro diverſis De- 
nariorum Summis per ipſum præfatum R. prius debitis, non conceſſit ſolve- 
re the ſald Sum, modo, & forma, prout, &c. whereupon the Defen- 
dant Demurs, and Adjudged tobe a good Bar, to2 the Debt is 
well Traverſed, Therefoze it was Adjudged fo2 the Plaintiff, 


Shaw verſus Barbor, 


(38) 1* Ejectione firmæ, Upon Evidence it was agreed per totam Curi- 

am, and ſo delivered fo2 Law to the Jury, That if Tenant at 

will makes a Leaſe fo2 years, and the Leſſee Enters, he is onely 

the Otſſeiſo? : And a Releaſe, oꝛ Confirmation to the Tenant at 

| will afterwards is void, becauſe the ]2ivity is determined. And 


| Walaſley ſaid, That fo it had been reſolved againſt the Opinion 
| in 12 Ed. 4. 12. | 


Cutler verſus Brewſter, Mich, 42, & 43 Eli, rot 1255. 
(39) 133 upon an Obligation upon an Indenture. The Conditt- 


| bons were of thꝛee Parts: Firſt, It he well ſerved the Plain⸗ 
| tiff, Secondly, Tf he duly Accompted, Thirdly, If de 1 — 
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make ſatisfaction within 4 Poneths, after notice of all Lol 
ſes, which he ſhould ſuſtain by the Appzentiſhip, and that then, xc. 
The Defendant _ Perfozmance ſpecially, The | 
aſſigns fo? Bꝛeach, becauſe upon Accompt he was found in Arrea⸗ 
rages 60. L of 44 3 which he recefved, and converted 
to his own uſe : And lo he had not well ſerved him, &c. And there: 
upon the Defendant Demurs : F02 it is a Bꝛeach of the third 
Part of the Condition, and therefo2e he ought to have alledged 
notice, and no ſatisfaction after it, and this Enducement tends 
to it, and not to the firſt Part. Sed non allocatur , F02 evety Part 
is ſeveral by it ſelf: And although he might have alledged it as a 
Breach in the third Part, yet he may alledge it alſo, as an ill 
ſervice in converting it to his own uſe, And although it be not 
alledged, that he received it as Appꝛentice, pet it may be very 
well intended; fo2 it is Marchandize. TUheretoze it was adjudg⸗ 
ed fo2 the Plaintiff, 


Ternuno 


aintiff 


— 


— 
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Pain ves ſus Malory. Mich. 42, & 43 Eliz, rot. 586, 


He Caſe was recited to be; The Abbot of 
i Sawtry made a Leaſe fo2 120 years of the 
Place, where &c. inter alia, xendꝛing Rent 
annually,during the Term, to him, o2 his 
Succeſloꝛs at ſuch Feaſts, upon ſuch con⸗ 
ditions, ut antea; And afterwards the Re- 
verſion of the Places where(inter alia) was 
conveyed to]. S. who granted it by Fine ta 
Zed Docto2 Belay , who, befoze any Atturn⸗ 

— ment, granted it to Thomas Belay his Son, 
to whom the Leſſee Atturned, and afterward fo2 the Condition 
bzoken entred, ut ſupra, and after a Diſtreſs fo: Dammage Fe- 
ſant , the Leſſee bzings a Replevin. Et ſi. Gn. And hereupon two 
Queſtions were moved, Firſt, {Uhether this Reſervation of this 
Rent to the Abbot , 92 his Suceſſozs (being in the Otsjunctive ) 
ſhall go to the Abbot , and his Succeſſoꝛs, 02 that it ſhall be void 
to the Succeſſo2s , becauſe there was not any Election by the 
Abbot , who made the Reſervation , how it ſhould goa: And all 
the Court reſolved, That it ſhould be to the Abbot, and his Suc⸗ 
ceſſoꝛs in the Copulative: Foz when it is reſerved annually du⸗ 
ring the Term, that cannot be unleſs it goeth to both: And then 
the expꝛels Intention, and Reſervation at the firſt, ſhall not be 
deſtroyed by the ſubſequent TUo2ds, but they ſhall be conſtrued 
that both may ſtand together. As in Hill, and Granges Caſe, a 
Leaſe made upon the 10. Auguſt fo2 years, reſerving Rent annu- 
ally during the Term, at the Annuntiation, and Mich. yet it ſhall 
be firſt payed at Mich. otherwiſe, it cannot be paid annually durin 
the Term: So if one Covenants, That he, and his Heirs ſhall 
aſſure ſuch Lands, This Covenant is always taken in the Dil⸗ 
junctive, that he, 02 his Heirs ſhall aſſure it: Fo2 they cannot 
aſſure it together, and therefoze it ſhall be conſtrued , that the 
one Part may ſtand with the other. Secondly, TUhether the 
G2antee can take advantage of this Condition, fo2 that his 
Gꝛantoꝛ might not: And they held, that he ſhould; Foz the Sta- 
tute is, That he ſhall Have ſuch advantage, as the Leſſo2 , 02 
Gꝛantoꝛ might have had: And here the Leſſo2 might have had ad- 
vantage thereof, as alſo the Sꝛantoꝛ, if he had had Atturnment : 
Blit in detect thereof he could not have it, which defect is ſupplt- 
ed by the Atturnment , which gave advantage to the G2zantee, to 
have the advantage of the Rent, and by conſequence - — 2 

on, L 
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And Popham ſatd , That It was Reſolved in one Knotsfords Caſe 
thre years ſince ; where a Reverſion was granted Fine and 
he befoꝛe Attoꝛnment bargained , and ſold the Reverſion by Deed 
enrolled; That without Attoznment the Bargainee ſhould not 
have advantage of the Condition, fo2 he ſhall not be in better con⸗ 
tion, then his Gꝛantoꝛ, without expꝛeſs Attoznment, I herefoze 
they reſolved to give Judgment acccoꝛdingly foꝛ the Defendant. 
But Jt was then moved, That the Avo want had not entitled 
himſeifto the entire Reverſion , and ſo could not take Advan- 
tage of the Condition; Fo2 the Leaſe is pleaded of the places; 
where (inter alia) ccc. And that the Revcrſion is granted unto him 
of the places, where (inter alia,) ſo he doth not plead that the Rever- 
ſion of all the things Lett was granted unto him. And of that 
Opinion were all the Juſtices , beſides Popham, who ſatd , That 
Tt ſhould be intended acco2dingly, Ec Adjournatur. 5 Co. 11. b. 


Haynſworth verſus Pretty, Hill. 41 Eliz, rot. 1060. 


Reſpaſs. Upon a ſpectal Cerdict , the Caſe was, One ſeiſed 
1 of Lands holden in Soccage, had Jſſue , two ſons, and a 
daughter, and deviſed to his {econd ſon, and daughter, Legacies 
of 20. 1. to be paid by his eldeſt (on , and deviſeth his Lands to his 
eldeſt (on in Fee, upon Condition, That if he paied not thoſe 
Legacies , that his Land ſhould be to his ſecond ſon , and daugh- 
ter, and their heirs, The eldeſt ſon fatis of Payment; TUhe- 
ther the yonger ſon , and daughter ſhall have the Land: was 
the Queſtion. And, after Argument, It was Reſolved by the 
Court clearly, That they (ould have it, fo2 the firſt deviſe to 
his ſon, and heirs in Fee, being no moze then what the Law 
gives, is void: And It is buta future deviſe to the ſecond ſon; 
and daughter , upon the eldeſt ſons default of payment, And 
the Caſe is no other , but as if one had deviſed , that ifhis eldeſt 
ſon did not pay all Legacies , that his Lands ſhould be to the Le- 
gatories , and there is no Doubt, but that in Default of pay- 
ment the Land ſhould veſt in them. And Gawdy , and Fenner held, 
That if it were a good deviſe to the eldeſt ſon, yet this Condition 
is à Limitation of his Eſtate, and ſhall give it to the ſecond ſon, 
and daughter, upon Default ofpayment, Theretfoze Jt was Ad⸗ 
judged accoꝛdingly fo2 the Plaintiff, 


Lane verſas Hodges. Mich. 40, & 41 Eliz, rot. 406. 


— of a Judgement in the Common Vench, in Debt upon 
an Obligation foꝛ Perfozmance of Covenants. The Etroz 
alsigned was ; Becauſe there was not any Beach of the Cove⸗ 
nant , Foꝛ one by Indenture bargains , and ſells to the Obligee 
all his Lands in Upminſter, and Covenants , That he will make 
further Aſſurance of all his Lands. The B2each alsigned was, 
Betauſe he did not make further Aſſurance of thole Lands, And 
it appears by the pleading , that the Bargainer had enfeoffed the 
Var gainee befoze of all his Lands there, ſa as he had not any 
Lands at the time of the Bargain, and Sale; And, ik he then 
hadnot the B2each is not well alsigned. And ſo held all the Court, 
But if one enkeoff another of his Lands, and afterwards bar- 
gains, and ſells them by name, 1 9 to make — 

L090 0 
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he is bound to make Aſſurance accozdingly, TTherefoze they 


were of Opinion to reverſe the Judgement. But the Batter 


was referred to TCompꝛomiſe. 


Lovet verſus Hawthorn. 


Ction fo2 theſe Nloꝛds; I am ſure , that James L:ver did burn my 

Barn, (innuendo a Barn full of Corn) I will have a Bout with him for it; 
if my Lord Chief Paſtice would have done me right, I had hanged him for it. 
After Aerdict, Jt was moved, That an Action lay not fo2 theſe 
wozds: And of that Opinion was bopham, Clinch, and Gawdy , 
F02 if the woꝛds without the lnnuendo were not ſufficient to main⸗ 
tain the Action , this will not help ; And the burning of a Barn, 
unleſs there be Com in it, is not Felony , and the laſt wozds be 
not ſufficient to enfo2ce , that he had burned a Barn with Cozn. 
And therefoze Popham (aid; If one ſaith , J. S. hath bzoken my 
houſe , J will hang him fo21t , this will not maintain an Action. 
But Fenner conceived , That althouLh Jt was not Felony , un- 
leſs the Barn was with Coꝛn, pet the wilful burning of any Barn 
is an odious Act, anda great Slander to any, if it be not true, 
and therefoze the Action maintatnable. But the other Juſtices 
{aid , It was clear, that, if the woꝛds did not charge him with 
Felonp, they were not Actionable. Et Ad journatur. 4 Co. 20. 


Eiſt verſus Thoroughgood, Hill, 43 Eliz. rot. 397. 


| of a Judgement in Bedford, in an Aſſumpſit, where the 
£ Plaintiff declares ; That there was Communication betwirt 
him, and the Defendant , concerning the Sale of certain Land 
to be made by the Defendant unto him, whereupon he delivered 
to the Defendant 20. |. In conſideration whereof, the Oefendant 
pꝛomiſed to the Plaintiff , that, if he liked not of the Land, he 
would repay that 20. 1. within a fort night; And alledgeth in facto, 
that he did not like the Land, and the Defenvant had not repaid 
unto him the ſald 20. l. &c. And. Judgement being there given foꝛ 
the Plaintiff, Erro2 was alsigned, that the Declaration was not 

ood faz thꝛee cauſes, Firſt , Becauſe that here he ought to 
jave had an action ot Debt, and not an Action upon the Caſe. 
Sed non allocatur. Secondly , Becauſe It is not alledged, that he 
gave notice of the diſitke within a fort night, fo2 that is athing 
{ecret to himſelf , whereof the Dekendant cannot take notice to 
pay the many. But the Court held, That he ought to take na 
tice thereofathis peril , fo2 he hath bound himſelf thereto by his 
erp2els pꝛomiſe. Thirdly , Becauſe It is not alledged , that he 
diſliked thereof within the fo2tnight,fo2 otherwiſe the Defendant- 
Is not bound to pay it. But the Court held, That, It being al- 
ledged generally, it is well enough; Fo2 It ſhall be intended to be 
within the time, unleſs it be ſhewn to the contrary , and ik it 
were otherwiſe, the Defendant ought to ſhew the diſitke to be af- 
ter the time, and have Traverſed the diflike betoze , xc. And to 
that purpoſe Gawdy cited the Caſe 22 H. 6. 11. where an Obligation 
was made to two, and the one hꝛought the Action, and alledg⸗ 
eth, that his Companion was dead, that ſufficeth without ſhew- 
ing, that he was dead befoze the TUrit purchaſed. So 16 Eliz. Dy. 
338, between Wotton, and Coke. TUlherefoze the Judgement was 
affirmed, Dormer 


ELuliZaBETH x, in Banco Reginæ. 


835 


Dormer verſus Smith. 


r fo2 him, and the Queen againſt Smich, upon the Sta- 
tute of Liveries, fo retayning in his ſervice twelve men, who 
were not his domeſtique ſervants,no? officers, giving to every of 
them a Livery;And that he retained them in his ler vice fo2 twelve 
moneths , viz. from the :2. Decemb. 42 Eliz. Unto the 10 Decemb. 
43 Eliz. The Defendant pleaded Not guilty , and the Jury found 
him guilty toz 12 moneths. And It was now moved in Arreſt of 

udgement, That if the moneths ſhall be accounted at 28 days to 
the moneth , then within the time of the Jnfo2mation are :3 
moneths, and the Jury hath found him guilty but of 12 moneths; 
And it appears not fo2 which of theſe they excuſe them, bo there 
cannot be any Judgement: And ifthe moneths ſhould be otherwiſe 
accounted, as twelve moneths in the year, then there wants two 
days of the year, and ſo the Jnfo2mation is inſuffictent, But 
the Court held,That it ſhould betaken at 28 days to each moneth, 
and ſo there be :3 moneths in the year; And it is not material, 
although Jt benot found in which of the moneths he offended in 
the year, But they would adviſe thereof, Ec Adjournacur. 


Hawkſland verſus Gatchel. Paſch. 42 Eliz, rot, 522, 


Ebt Apon an Obligation. The Defendant pleads, That he 
delivered that Obligation to the Plaintiff, as an Eſcrow to be 

his Deed , if he perkoꝛmed ſuch a Condition „ viz. to permit him 
to enjoy ſuch Con, and alledgeth, that the Condition was not 
perfo2med, and ſo not his Deed, And hereupon the [Alaintiff De- 
murrs. Clerk f02 the Plaintiff argued, That one cannot deliver a 
Deed to the Party himſelf, to be an Eſcrow, and to that purpoſe ct- 
ted the 19 H. N. 8. 43 Ed. 3-28. where Jt is ſaid, That this Conditi⸗ 
on cannot be averred upon the delivery to the Party himſelf in 
avoidance of the Deed, without ſhewing adeed thereof, Gawdy, 
There is not any difference , where it is delivered tothe Party 
himſelf, as anEicrow , and where to a ſtranger ; And the Caſe of 
19H. 8. is (0, Becauſe the Deed was delivered to the Party him- 
ſelf firſt, as his Deed upon Condition, 8c. in which Caſe the deed 
is abſolute , and takes effecc, as his deed, upon the firſt delivery, 
and it cannot be avoided by the Condition. But when it is firſt 
delivered, as an Eſcrow, although it be to the Party himſelf, it is 
clear, that it is not his Deed, until it be perfozmed, And fo is 
29 H. 8. Dy. 34. in Morris, and Leighs Caſe, Popham accoꝛd; Fo2 if 
upon the delivery the woꝛds ſpokenby the Dbligo2 purpoꝛt, that 
it ſhall not be his deed, it is clear, it is not; As where one cauſech 
an Obligation to be written, and ſealed in my name, and bꝛings it 
unto me, and pꝛays, that J would deliver it as my deed, and J ſap, 
Do you ſuch a thing, and cake it as my deed , otherwiſe not, Jt Is clear, 
that it is not my Deed untill the thing perfozmed. So if the Ob⸗ 
ligoꝛ ſaith, Take it co you, I will not deliver it, as my deed, It is not his 
deed 2: TUherefo!e in the pꝛincipal Caſe, when the Obligation is 
delivered, as an Eſcrow,by e xpꝛeſs woꝛds, it is not poſsible, That 
t ſhould be his deed , fo2 the wo2ds are not ſufficient to make it 
0, until the Condition be perfozmed; But. if it be once delivered 
as his deed , Jt cannot 2 N — by a Condition, — 
2 che 


(6) 


(7) 
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the Condition be not in waiting : But here the Condition is 
p2ecedent , ſo as It was not his Deed, until it were perfozmed, 
and thereto2e a Conditional delivery may be averred without 
waiting. TUherefo2e, &c. Fenner to the ſame intent; Fo although 
difference hath been taken, that a Deed ſhall not be delivered to 
the party himſelf, as an Eſcrow , but to a ſtranger , and the reaſon 
hath been alledged , becauſe , when it is delivered to the 
party himſelf , there cannot be aſecond delivery, whereupon the 
wiiting ſhould take his effect, as adecd , That ſeemeth to be no 
Difference: Foz when It is deliveredto the party, as an Eſcrow, 
the woꝛds be not ſufficient to make it to be his deed, until the 
Condition be perfozmed. TUherefo2ze, &c. And of that Opinion 
was Clinch. {Uherefo2e Jt was Adjudged to2 the Dekendant. 
Vide ante, Whyddons Caſe, Mich. 38, & 39. Placito 47 


Bray verſus Patrid. 


Ction ſur le Caſe. TUJhereas the Defendant was Uicar of Lan- 

ham, and the Plaintiff a Pariſhioner there, and the Tithes 
appertained to the Defendant , the Plaintiff had paid him his 
Tithes in the pꝛeſence of two witneſſes, the one of thoſe witneſſes 
being dead, the Defendant had again ſued him fo2 thoſe Tithes 
paid unto him, wel knowing, that the p2oof of payment by one wit- 
neſs is not ſufficient in the Spiritual Court, xc. The Defendant 
pleaded Not guilty, and found, that the Plaintiff had paid his 
Tithes, but one of the witneſſes named was dead befo2e the pay- 
ment, &c.æ found all the reſidue, ut ſupra. Et ſi, tc. And all the Court 
held, That upon this matter the Action lies not; Foz an Action 
lies not fo2 pꝛoſecuting at the Common Law without cauſe, the 
ſame Law is fo2 pꝛoſecuting a Sute in the Spiritual Court. 
F02 Popham ſatd, when a man complains in a Court, which hath 
3 to give him remedy fo2 the ſame cauſe , although his Sute 
e without cauſe , yet the Plaintiff ſhall not be puniſhed by an 
Action upon the Caſe : But if a man libels in the Spiritual 
Court fo2 a tempozal matter, there peradventure an Action upon 
the Caſe will lie; So it is, where a man bungs an Appeal in the 
Common Bench, Action upon the Caſe lies: whereto Gau dy, 
and Fenner agreed , and ſaid , how s Ed. 4. 13. is, that an Action 
upon the Caſe lies, where he ſues one fo2 Tithes , who ought to 
be diſcharged ; yet that is not like to this Caſe ; Foꝛ by the lame 
reaſon, if one hath paid a Debt upon an Obligation, and is ſued 
fo2 it again , an Action upon the Caſe lies , which is not Law. 
M heretoze they all agreed againſt the Plaintiff, Sed Adzournacur. 


Winchcomb verſus Goddard. 


Ever of a Judgement in the Common Bench. After Aſſign⸗ 
ment of the Erroꝛs, and In nullo eſt Erratum pleaded , Walter 
moved, That there was a manifeſt Erroꝛ in the N the 
Ven. fac. and P2ayeda Certiorari ta certifie it. Popham held, That 
It was not grantable; Fo2 although ſometimes in affirmance of 
a Judgement it is uſed in ſuch Caſe to award a Certiorari to infoꝛm 
their conſciences, becauſe they would not reverſe a Judgement, 
ik it could be helped, yet never was it grantable to avoid a Judge- 

ment, 


EL1ZABETH &,10 Banco Reginæ. 


__ 


ment; F02 it is the folly of the party, that he did not pꝛocure it 
to be removed befoze the Erro2s aſsigned, But the other Tuſtt- 
ces held e contra, That Jt is grantable, as well in the one Caſe, 
as the other. (Uherefo2e,at another day beingagainmoved, It wag 
awarded acco2dingly, and the TUrit removed thereupon, Then 
Erro02 was alsigned in hoc, That in the Replication the place, 
where, &c. was alledged to be fo2ty Acres in Henwick Parſonage 
infra manerium de Thackam in Parochia de Thackam. And the Jſſue was, 
whether the Plaintiff was Demurrant at Henwick Jarſonage? 
and the Ven. fac. was awarded de vicineco de Thackam, Ilhere Tt 
was alledged , That Jt ought to have been from Henwick PÞarſon- 
age , which is the place known , and a Gill per ſe. But the 
Court held it well enough, f02 it ſhall be intended, that Henwick 
Parſonage is a place known , and the Mill of Thackam , and Pa⸗ 
riſh of Thackam be all one in Jntendment; As 39H. 6. is fo2 the 
Parſonage of Stoke. And ik a thing be alledged to be done at the 
Mannoꝛ in a All, the viſne ſhall ve from the ill, which is the 
moſt notoꝛious. CTheretoze the Judgement was affirmed, 


Middleton verſus Trot. Hill, 41 Eliz. ror, 872. 


| of a Judgement in the Common Bench in Debt. The 
Erroz alsigned, fo2 that the Plaintiff declares, That he 
ſold twelve dozen of Stockings fo2 ſuch a Sum, and ſhews not 
what ſtuff the Stockings were; viz. Silk» Nollen, &c. As where 
one bangs Debt, ſuppoſing that he ſold fo2ty quarters Frumenti, 
02 fo2ty yards of Cloth, andſhews not of what kind, It is not 
good. But Gawdy , and Fenner held it to be well enough, and 
pet agreed to the Caſes befoze; Fo2 when a Contract is made fo2 
a thing,, which never was converted out of its nature, he ought 
to ſhew of what nature it is. But when it is fo2 a thing convert- 
vD out of its kind, Jt is otherwiſe. As if an Action be b2ought 
upon a Contract fo2 ſo many loaves of bꝛead, he needs not ſhew 
of what Coꝛn they were made. So ok an Action £02 the taking of 
_ And therefo2e , czteris abſentibus, the Judgement was 
affirmed, 


Gage verſus Shurland. 


Cire facias Of a JUDgment. The Defendant pleads , That be- 
foe the Judgement, and hanging the Sute , the Plaintiff 
covenanted with him by the Deed now ſhewn , That if he obtain- 
ed Judgement, and the Defendant upon ſuch a day pald unto 
him one hundꝛed pound, that he would not ſue Execution, and t 
udgement (ould be votd , and pleads , That he had paid the 
one hundzed pound accozdingly, and Demanded Judgement. 
And thereupon the Plaintift Demurred. And the Opinion of the 
whole Court was , That It was not any Plea; Fo2 he can⸗ 
nat make a Defeaſance of a Judgement, befoze Jt be given. 
Vid. 19 H. 6.62. TUherefoe they ſaid , his Remedy is onely by 
Carit of — upon this Indenture. And Jt was Adjudged 
accozdingly. 


Chard 


(io) 


(11) 


—— — — — — — 
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(13) 


(14) 


(12) 


Chard verſus Bird. Hill. 41 Eliz. rot. 939, 


E of a Judgement in the Common Bench. The Erroz 
 aſSigned was; Foz that the Plaintiff buings Debt, as gy- 
miniſtratoꝛ, and ſuppoſeth the Adminiſtration committed unto 
him by ſuch a Biſhop , and doth not ſay Lociillius Ordinarius, no 
cui Adminiſtratio pertinet. And It was holden to be no Erro2; Fo; 
ina Declaration it is well enough, but not in a Barr ; Fo? in 
the endof the Declaration the Letters of Adminiſtration are 
ſewn. TUherefo2e the Judgement was affirmed, 


Kenton verſus Wallinger. 


Az Upon the Caſe. TUhereas Sentence of Excommuni⸗ 
cation was againſt one Harris , the Jnſtrument whereof was 
delivered to the Defendant , being Curate of the Pariſh, where 
the ſaid Harris, and Plaintiff inhabited, to publiſh in the Church; 
That he malittouſly had razed out the name of Harris, and put in 
the ]Ilaintiffs name, and read it in the Church, whereupon he 
was tnfo2ced to be abſent from Divine Service, and to be at the 
Erpence to pꝛocure a Diſcharge fo2 himſelf, The Defendant 
pleaded Not guilcy , and found againſt him: And Jt was moved in 
Arreſt of Judgement, That an Action lay not fo2 this matter: 
Foz It is Spiritual, whereof the Tempozal Law takes not any 
regard. But the whole Court reſolved , That the Action was 
matintainable ; F02 , although the Excommunication be Spiri⸗ 
tual , and ſo is the Denouncing thereof, yet the Razing, and 
Alteration thereof, is meerly Temporal , fo2 which an Action 
well lieth at the Common Law. TUherefoze Jt was Adjudged 
fo2 the [Þlaintiff, 


Riſden ve: ſus Inglet. Paſch. 42 Eliz. rot, 519. 


Ebt Upon an Obligation of 1 oo. 1. conditioned to ſtand to the 

Y Awardof T. R, and J. L. fo2 , and concerning ſeven ſeveral 
things, So as the ſame Award be made, and delivered in writing before 
ſuch a day, c. The Defendant pleads , That the Arbitrato2s 
made ſuch an Award befoze the day, c ſhews in certain what, ⁊ that 
they made not any other Award, Et hoc, c. The which Award 
fo2 ſome of the things compaiſed within the Submiſston was 
void , becauſe Jt was not purſuant to the Submiſston , and foꝛ 
others, they were directly accoꝛding to the Submiſsion; And be⸗ 
cauſe he did not plead perfoꝛmance of that part of the Arvitra- 
ment, which was acco2ding to the Submiſston , the Plaintiff 
Demurred; Fo2 Jt was moved fo2 the Plaintiff, That although 
the Award be not made of all the things ſubmitted , yet becauſe 
the woꝛds be not, So that the Award be made of the Premiſes , there the 
Arbitrament ought to be made of all; o2 otherwiſe , the Defend- 
ant is not bound to perfozmance , becauſe Jt is a Conditional 
Submitſsion tied to all the Pꝛemiſes; AS 4 Eliz. Dy. 216- is. But 
the woꝛds not being a Conditional Ty to all, he ought to per 
fozm that, which was well awarded, As 17 Ed. 4. 5- An Arbitra- 
ment, That he, and two Sureties ſhall be bound, is void to 
compel him to finde Sureties , but he himſelf ought to be 1 


—— — — — — — —— — _ —— — 
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But all the Court held, as this Caſe ig, That he is not tied to 
perfo2zm any part; Fo2 Jt is all one, where the woꝛds are , So 
that Award be made of the Premiſes, cc. And, So as the ſame Award be 
made before, c. Fo the Mods The ſame Award referr to all the 
Things befoze mentioned, ſo that if any part be omitted in the 
Award, It is void fo2 all. And Popham ſatd,That this very point 
was Adjudged within a year after he was Chief Juſtice ; There 
the difference was agreed, That if a man be bound to ſtand to the 
Award of J. S. concerning divers things, ſo as the ſame Award be 
made befo2e ſuch a day, here, if th? Award be not made of all the 
things, the Dbliger is not bound to perfo2m it in any part. But 
if the Condition be to ſtand to the Award of J. S. of divers things 
to be made, and delivered befo2e ſuch a day, if he makes an 
Award of any Parcel, and not of the Remnant, the Obligoz ought 
to perfo2mm that, which is awarded, Foz the Submiſsion is not 
Conditional, as inthe firſt Caſe, Therefore It was Adjudgen 
fo2 the Ocfendant, 


Drury verſus Dominam Reginam, 
Mich, 42, & 43 El. rot, 213. Vide antea, Mich, 41, & 42, Pl. 56. 


| Os of a Judgement in the Common Bench. The Erro2 Al⸗ 
ſigned was in Point of Law. But all the Court reſolved after 
Argument to affirm the Judgement; F02 they all agreed, That 
although an Earl,02 Baron by the Statute may have twoChaplains, 
which ſhall have the ]I2tviledge to have two Benefices, yet he 
may retain as many Chaplains, as he will, but the firſt two are 
onely the Stacute-Chaplains, who ſhall have that ꝛʒiviledge by the 
Retainer, That they are enabled to take a ſecond Benefice, 
ſhall not be taken from them, as long as they remain Chaplains, 
noꝛ any others retaining afterwards ſhal notpꝛevent them. ButJt 
was then moved, That in regard the Lives of the two firſt 
Chaplains be not averred, Jt ſhall be intended that they be dead, 
02 that the one of them was dead at the taking of the ſecond Bene- 
fice ; Fo; It is averred, That they were alive at the time of his 
retainer , but not at the time of his taking the Benefice , and 
then he is a Chaplain enabled to take a ſecond Benefice, But 
Popham , Clinch, anD Fenner held, That Jt is ſufficient to averr 
the lives at the time of the Retainment; Foꝛ when he is not ena- 
abled at the time of the Retalnment, the death of the others after- 
wards ſhall not help him; Fo2 he hath not the Puviledge by his 
Retainer, and the Retainment as to this purpoſe is meerly void, 
FO without anew Retainer , after the death of the other two, he 
all not be enabled to have this ]2iviledge. But Gawdy held, 
That theRetainer was ſufficient to — unto him the Pꝛiviledge 
to have a ]Aurality,after the death of the othertwo,butnot bekoze: 
wherefo2e their lives ought to be averred. But, notwithſtanding 
his Opinion, the other thee reſolved , ut ſupra. And Jt was Ad- 


judged accoꝛdingly, and the Judgement affirmed, Co, 4 83. 


Brown 


(15) 


— — —— 


(16) 


(17) 


— ——— 
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Brown, verſus Holland. 


Ebt Apon an Obligation. The Defcndant pleaded, That he 

made it per minas de vita, tc. The Plaintiff ſalth, C hat he did it 
ſpontanea voluntate, nd traverſeth the minas, c. And at the Niſi prius 
the Defendant confeſſed the Action. And the Entry is Quod non po- 
relt dedicere, but that he made it being at large, And it was alsign⸗ 
ed fo2 Erroꝛ; Becauſe he ought to have confeſſed , that he did it 
not per minas, c. F02 he doth not alledg, that he did it per Dureſs 
de Impriſonment. But all the Court held, That in regard, that it 
is entred Quod cognovit Actionem, all which was pleaded befoze was 
waved, and it is not neceſſary fo2 him to acknowledge the Point 
in Iſſue , and that which comes after the Cognovit Actionem is but 
Surpluſage. And Kemp ſatd, The anticnt Courſe was to enter, 
Quod, relicta verificatione, cognovit Actionem, nec poteſt dedicere,quin debi- 
tum, æc. and not to acknowledge the Joint in Jfſue. Therefore 
the Judgement was affirmed, 


Spark verſus Spark. 
Ante, Paſch. 41, Pl. 19. H:ll, 43 Eliz. rot. 503. 


Ebr. {pon Demurrer, the Caſe was; Grace Spark, dg Admi- 

niſtratrix of William Spark her Husband, b2zings Debt againſt 
Nicholas Spark fo? Rent reſerved upon a Leaſe fo2 years by the Jn- 
teſtate ; And declares, That one Robert Spark was ſeiſed in Fee,and 
Lett it by Jndenture to Wilmot jule fo; Life, and afterwards by 
another Indenture Lett it to William Spark the Inteſtate fo2 99 
vears, if he ſhould live {o long, to begin after the death of Wilmot 
Jule, who was Tenant-fo2-Life; And turther by the ſame Deed vult, 
& concedit, That after the deceaſe of the Survivoꝛ of the ſaid Wil- 
mot Jule, and William Spark, 02 other determination of the ſaid 
Eſtates, that the ſaid Land ſhould remain to the Executoꝛs, and 
Alsignes of William Spark fo2 fo2ty years, Afterwards Wilmot Jule 
died. - William Spark enters, and Lett it to the Defendant fo2 
years to begin after his death, and died, And fo2 Rent Arrear 
the ÞPlaintiftbzings this Action in the Detinet. And, all this mat- 
ter being diſcloſed by the declaration, the Defendant Demurred. 
And none being p2elent there on the Defendants part , Doderidg 
fo2 the Plaintiff moved, That there were two matters to be con- 
ſidered, Firſt, Thether this Action may be bꝛought in the Detinet 
by the Adminiſtrato?2 , 02 it ought to have been in the Debet, and 
Detinet; becauſe Jt never was an Action given to the Inteſtate, 
noꝛ did the Term commence in the time of the Jnteſtate? And as 
to that all the Court reſolved _, That the Action ought to be 
8 in the Detinet; F02 the Title to the Action is derived from 
the Inteſtate, and by the Inteſtates Contract onely, and he is to 
have it in his Right; And when he hath recovered, It ſhall be 
Aſſets in his hands; And in p2oof hereof was cited 19H. 8. 8. 11 
H. 6 36, and 9H 6.11. Secondly , Whether this Leaſe fo2 foꝛty 
years did veſt in William Spark the Jnteſtate , 02 not: 02 TUhether 
it ſhall veſt in his Executoꝛs, 02 Alsignus by purchaſe? Fo2 if ſo, 
It is Clear, that the Adminiſtrato? cannot claim this Remainder. 


4; 


— — 
* 


— 
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As to that It was moved, That this was an Eſtate, and Jnte- 
reſt CLeſted in the Inteſtate humſelk: So that he had Authozity to 
diſpoſe thereof, and in p2oof thereof fee 19 Ed. 2. Covenant 25. 16 
Ed. 3. 20 Ed. 3. Quid Juris clamat, 22: 31. 17 Ed. 3. 29. 11 H. 4: 34. The 
Court did not deliver any opinion certainly herein, Becauſe none 
was there to Argue on the other Part. But they all agreed, 
That if the Caſe were, as It was put at the firſt; That the Leaſe 
was made to W. Sp. fo2 ninety nine years, if he lived ſo long: 
And if he died within the Term, That it ſhould be to his Execu⸗ 
t02S, and Alsignes foꝛ fo2ty years, That in this Cale this Term 
fo2 to2ty years ſhall not Ueſt in W. Sp. but in his Executozs by 
purchaſe, becauſe Jt is a Conditional Limitation, and a meer 
poſstbility to Ueſt, Fo? there is a Condition pꝛetedent, That it 
ſhall not be a Leaſe, unleſs that he died within the Term, which 
peradventure ſhould not be, fo2 he might Survive the Term. 
And Popham fatd, That a ſtronger Caſe was Adjudged 17 Elz. 
where a Leaſe was made to two toꝛ Lite, Remainder to him, who 
ſhould Survive of thoſe two, and to his Erecuto2s fo2 to2ty 
years; They both joined in a Grant of this, yet the Grant was 
meeriy void, becauſe the Term was not Geſted in any of them. 
But in the Pꝛincipal Caſe Gawdy ſeemed to incline, That this 
Term did not Ceft in the Inteſtate. But It was to be to the Er- 
ecutoꝛ as a urchaſe, and relied upon the reaſon in , and 4 bb. and 
Mary, Dy. 150. Graveners Caſe, and 14 Eliz. And he laid, That in 
many of the Books the Term was given to him, and his Execu- 
toꝛs, So it firſt Teſted in the Teſtato2. Ec adjournatur. 


Goodwin verſus Cornelius Mountenaugh, Ante, P. 43. Pl. 10, 


* Caſe was now moved again, as to the matter, That the 
Tales be ing Awarded de Circumſtantibus generally, It was held 
to be well enough, Fo? there being no Exception afterward by 
the Defendant, It ſhall be intended to be well Awarded, And Jt 
was ſaid tobe ſo Reſolved in the Caſe of Doctoz C*far againſt 
Curling, and eſpectally as this Caſe. is: Foꝛ Eleven of the Pin- 
cipal appeared, and but one of the Tales was Swo2n. And It is 
not poſstble to have it de medietate Lingue.CUJherefo2e, xc. A ſecond 
Exception was taken, That the ven. fac. was Quorum quilibet habet 
4.1. Sed non allocatur. Fo; (0 is the Fozm. And although one ok 
the Parties is an Alien, and cannot have Land, yet the courſe is all 
one, and ſhall not be changed fo2 ſuch a Special Cauſe. Thirdly; 
It was moved, That the return was not good, becauſe Jt ap- 
ears not who were Aliens, and who Deniſens. And all the Juſtices, 
beſides Fenner, held it to be inſuffictent fo2 this Cauſe : But That 
it was a miſreturn only, which was aided by the Statute of 18 Eliz 
TUherefoze upon Atidavit made, That fir Deniſens,and ſix Aliens 
were Swozn, the Plaintiff had Judgement, | | 


Hall verſus Dcan, Wood, and his Wife. Trin. 42 Eliz, rot,1812, 


(18) 


A Ction'fyr Trover, and Converſion of 40, |. by the Feme, dum ſola fu- (9? 


it. The Defendants pleaded Not Guilty, and found againſt 
them. And (t was moved in Arreſt of Judgement that the Action 
lay not; Becauſe It was fo2 the Converſion of Money out of a 
Bub. But notwithſtanding, after divers Motions, Jt was Ad- 
judged fo2 the Plaintiff, 
: Dpppp Gaulin 


Rt — 
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(21) 


(22) 


— 


Gaulin verſus Simonds. Mich, 42, & 43 Eliz, rot. 109, 


| Omer in ——— The Tenant pleads in Abatement, That 
a Son, who after their death Entered and 
1 by fo — _ "the Tail. who ts not — a : 
Plaintiff Demurred. Quzre the cauſe. without Ar: 
— i was Adjudged to be a good Plea. And the TUrit 
was Abated. 


Purſet verſas Hutchings, Paſch, 43 Eliz, rot. 728. 


L of B in London. The Defendant pleads, That 
the }Ilaintiff Aſaulted him at D. in the County of Suſſex. Et fi 
uod Damnurn, tuit de inſultu ſuo proprio, und in his Detence; And Tra- 
verſeth, That he is Guilty in London. And Jt was thereupon De- 
murred. Fo2,t this Treſpaſs being Traniito2y, he ought to have 
Juſtified in London, and ought not to have Traverſed the Coun- 
fy. And of that Opinion were Anderſon, and — Fo, if 
— will Juſtifie at ano I in - L ſame County, he cannot 
Traverſe the place Alledged, when he Juſtifies in another 
County, unleſs the cauſe of his Juſtification be Local, as it he be a 
Juſtice of Deace, 02 Conſtable , oꝛ becauſe the Defendant offered 
to enter into his _ dias ike which are Local, and cannot 
be pleaded in anoth _— may Auel in the place, 
where it was, and her place, every r place, 02 County. But a 
Battery in nhis defence is not Local, but may be Juſtified in every 
place, and theretoꝛe h n = in —— place, and Tra- 
I - the place, where it was nd Warberton laid, It was 
ſo Adjudged Hill. 32 Eliz. rot. 3 17. 1 — — — and Walden, ann 
26 Eliz. between Partridge, and Pool. Vid. 21 H. 6. 9. 21 H. 6. Tus, — 
CAherefoze, &c. Wal , and Kingſwile contra, who | agreed, Tha 
al — was no Plea in the ſame Count unty. Tan ng all in = 
Coun 1 7 4 to ance pd the Plaintiff d he ought nat 
to —— crſe the 2 the Juſtification be Local in the ſame 
County. But, being 7 _— County, the Plea is good, and 
he ſhall Travers _ 1 . thole of the one County need 
not take notice, bu » of things done in another 
Cong: and if hep, he RR, lies not any Attaint .again(> 
$ Primo Mar. Bro. _ I efo2e he well may plead 
rh1s Jultiication, where the yp k. Vid. 34H. 6. 15. But at. 
— — Wjudged to be no Plea, fo2 the Reaſons befo2e 


Kettle verſus ee Mich, 42, & 43 Eliz. rot. 1230. 


TY Caſe was ; 
Feme, Alte 
Alsigns à Rent out to 


Robinſon 


_—_ 2 
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Robinſon verſus Mellor. 


A fo2 theſe woꝛds, Thou art a Bankrupt Knave, a Vagabond, and 
Rogue. After Q»rdict fo2 the IDlaintiff, Jt was moved in Ar⸗ 
reſt ot Judgement, That an Action lies not fo2 theſe wozds, And 
It was held clearly by all the Court, That none of them were Acti⸗ 
gnable, but onely the wozds Bankrupt Koave, and of thoſe they 
doubted. 

Stephenſon ver ſus Caſc. 


Robibition. The Queſtion was ; If one, who hath Lands in a 
Cliff, but doty not inhabit there, ſhould be compelled to be 
Contriburary to the Reparatton of that Pariſh⸗Church. And It 
was Reſolved, That he ſhould : TUhereupon Contultation was 
warded. 


Hodges verſus Cox. Paſch. 43 Eliz. rot. 19c5, 


Ebt by an Adminiſtrato2, upon an Obligation of 6. J. made 

to the Inteſtate. The Defendant pleaded, That he had Com- 
menced an Action of Debt of 30. . againſt the —— by the 
name of Adminiſtratoꝛ to her HuSband,befoze the Sheriff of Lon- 
don. and upon Nihil returned, &c. that Debt was Attached in his 
hands, and pleaded all the Cuſtom of Fozeign Attachments in 
London; And that by Judgement this Devt was Attached in his 
hands, &c. And It was thereupon Demurred, and Adjudged to 
bc no Picea. Firſt, Becauſe the Plaintiff Sucs here as Aomint- 
ſtratrix to her Pusband. Er non conltac by the Barr, That the 
Debt recovered in London was the Jnteſfates Debt, but onely 
that ſhe was Sued there by the name of Adminiſtratrir: And that 
might be although ſhe were Sued fo2 her pzoper Debt; As the 
Book is, That one may be Sued by the name of Heir fo2 his 
pꝛoper Debt. And then the Jnteſtates Oebt cannot be Attached 
f02 the p2oper Oeht of the Adminiſtratrix. Secondly, Jt is not 
ſhewn, That the Debt received in Lond. was a Debt by Specialty. 
Drherwiſe, Jt is not Demandavle againſt an Adminiſtratoz. 
Thirdly, It is not ſhewn,That the Cuſtom is, That if the Jnte- 
ſtate was endebted to the Plaintiff there, and the J laintiff was en- 
debted to the Jnteſtate , That by an Action bzought by the Plain⸗ 
tiff there againſt an Adminiſtratoꝛ, That this Debt might be 
Attached in the hands of the Plaintiff there. But It is ſhewn, 
That if it be teifified, That the ]laintiff was indebted to the 
ſame perſon whom he Sued That then he might Attach : But 
here the Defendant, now being Plaintiff in London, was not in- 
debted to the [Plaintiff here, who was there Defendant, but was 
endebted to the Jnteſtate, Fourthly, The Judgement in London 
was de bonis propriis, Which cannot extend to bonis Inteſtati. I here⸗ 
foe Jt was Adjudged fo? the Plaintitf. 


Blackwels Caſe. 


P The Caſe was, That a Parichioner Severed the 
Tithes from the nine parts; But being in a Cloſe, the Gate 


— — — 1 


0.43 


(23) 


(24) 


C257 


was locked, (0 as the 5595 could not come at them, and 4 
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.cauſe It was the Deed of another, which he pleaded, 


Sued in the Spiritual⸗Court: And there the Queſtion was, 
whether the Gate were locked, oꝛ open. And thereupon a Prohibition 
was bꝛought, ſuppoſing this to have been a Tempozal matter; Foz 
the Tithes being Severed are Lay Chattels, But the Court 
ſain, That although the Tithes be Severed, pet by the Statute 
they remain Suable in the Spiritual-Court. And then the other 
is but a Conſequent thereof, and therefoze is there Triable, And 
if they refuſe to Allow his p2oofs, as Jt was Surmiſed, (but 
not within the Prohibicion) It was laid, That he ought to appeal, 


Butler verſus Delt. Trin. 42 Eliz. rot. 2818. 


Ebr, fo: Debt, and Dammages, and Coſts Recovered by 

Butler, and his Nie modo ſuperttice, againſt the Defend- 
ant in this Court. And becauſe the Yeme was not named in 
ms Action, the Defendant Demurred, and Adjudged foz the 
Aaintiff without Argument, That the Action well lay, 


Greenvil verſus Walter Dennis, and his Wife. 


Af Iſſue joined, The Plaintiff Tendered a Challenge, 
That the Defendant was Cozen to the Sheriff, and pꝛaped 
a ven. fac. tu the Coꝛoners. The Detendanr denied the Challenge, 
And how the Plaintiff might have an indifferent Trial, the Chal- 
lenge being true, was the Queſtion. And the Juſtices ſaid, That 
the Challenge lies not on the Plaintiffs part. But, if he mis 
doubts the Sheriff, he ought to ſtay until he were out of Office, 


Downing verſas Bayward. 


E Foz that in Faux-Jmp2iſonment in Suff. the Defendant 
Juſtifies, That a Commiſs ion ot Rebellion Iſſued out of the 
hancery in Midd. againſt the Plaintiff, directed to one B. and the 
efendant, as his Servant, and by his Command, Arreſted the 
Plaintiff, &c. The Iſſue was joined de ſon Torr Demeſn. And it 
was tried in Suff. And thereupon Erro2 Aſsigned;Becauſe this JI. 
ſue ought as well to have been tried by a Jury of Midd. as 
of Suff. F02 one Pꝛincipal part of the Cauſe, viz. the awarding of 
the Commiſston is here in J\ſue. Fo2 the Root of the Juſtification 
ariſeth from thence, & without that the Command is of no value. 
And fo2 this Cauſe all the Juſtices, and Barons held it to be an 
ill Trial. Fo2 although the Commiſsion be matter of Reco2D, 
yet It is part of the Cauſe.” And the Juro2s, who tried it, ought 
to take Conuſance thereof, But the moſt apt Jfſue had been to 
Travers the Reco2d, oz the matter in fair, andnot both together. 
TUherefoze the Judgement was Reverſed. 


Walker verſus Hancock, Trin. 42 Eliz, rot. 304.” 


Rror, F02 that in Debt the Defendant pleaded the {lain 
tiffs Releaſe, and the Plaintiff denied it to be his Deed. And 
It was found to be none of his Deed, and the Judgement was, 
Quod fit in miſericordia: where It ought to have been Quod Capiatur. 
Blit all the Juſtices, and Barons Hein it to be well enough. Be⸗ 


Though 


Erz ABE THE, in Camera Scaccarii. 


845 


though It be falſe, he ſhall not be impꝛiſoned: But where he de- 
4 — his own Deed, It ocher wit heretoze Jt was affirmed, 


Cantrel verſw Church. 


Rror. F02 that in —— the Cale; The Plaintiff de⸗ 
cares, That he was Setled in Fee of an Houle, and Land 
in D. whereto he had Common Appertenant in ſich a place. And 
That he, and all thoſe, whoſe, 8c. had had a way from the ſaid 
place, wherein, &c. And that the Defendant cotaliter hath ſto 
up his way, whereby he could not come to his Common , but 
had altogether loſt the uſe thereof, &c. The Defendant pleaded 
Not Guilty, and found againſt him, and Judgement given fo2 the 
Aaintiff : And Erro2 1 ** Becauſe he ought not to have 
d an Action upon the Cale, but an Aſsiſe of Nuſance, in re- 
gard the 222 is in Queſtion, And ſo upon the firſt Moti⸗ 
on held divers of the Juſtices, and Barons, But after divers 
Notions, and Conſiderations had of the Books of 5 Eliz. Dyer, 
11 H. 4. 2 H. 4. and others. They Reſolved, That the Action was 
well bzought; Fo2 he hath Election to bꝛing either the one, o2 the 
other. Foꝛ although there hath a difference been taken, where 
the way is ſo ſtopped up, that he loſeth the u ſe thereof altogether, 
and thereby his Common; There an Aſsiſe ſhould lie: But 
where he is Eſtopped but in part, and not Totally; That there 
an Action upon the Caſe lies, and not an Alsiſe: They conceiven 
it not to be any difference; Foz he hath Election to have either 
the one,02 the other Action; Eſpecially as this Caſe is, where it 
appears not, That the ſtopping was made by him, who is the Te- 
nant of the Free-hold, but Jt might be done by a Stranger, who 
bath nothing to do with the Land; 92 by one, who hath but a Term 
therein, Wiherefoze they all Reſolved, That the Action was well 
bzought; And thereupon the Judgement was affirmed. 


Gapes Cale. 


Emorandum, Upon an O2der Entered in the Erchequer 1 
Maii, Reciting, That two parts of the Lands of Thomas Gage 
aRecuſant were Seiſed into the Queens hands, fo2 Non-pay- 
ment of 20.1. per menſem, and he, being dead, Thomas Gage his Heir 
SugkeſteD, That part of that Debt due by oo Father was Levi⸗ 
ed of the two parts of the Land; And that he had payed the Refivue 
thereof ſince his Fathers Deceaſe, and thereupon obtained the 
O2der above-mentioned ; Surmiſing, That other Pꝛeſidents 
were in the ſame maner in Court; That partofthe Debt being 
diſcharged with the p2ofits of the Land ( viz. of the two parts ) 
and the Reſidue being payd in; That the Debt was Entirely 
diſcharged, and that the Heir ſhould have his Land again. Here- 
upon Complaint being made betwirt Felton and Gray,and referred 
to the Chief Juſtices, and to periam Chief Baron to certifie their 
—— therein, They Reſolved, That this Oꝛder was not 
arranted by the Law, and was againſt the Statute. Foz the 
Queen ſhall have the two parts Fox2feited fo: Recuſancy, 
as a Pledge, and a Nomine pœnæ. And the Pꝛoſits thereof ſhall not 
be accompted to go to the payment of any part of the Debt. But 
ſhall be retained until the Debt of 20.1. by the Soneth tall be 


(32) 


(33) 
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ſatisfied in ſome other maner, And fo they delivered their Opint⸗ 
ons under their hands. And Periam ſaid, That the Law had been 
taken to be ſo, upon fozmer Conference amongſt the Juſtices; 
And that he was not Pꝛivy to the Entering of this Oꝛder. Note 
alſo, That at the ſame time, It being Queſtioned, TUhether if a 
Recuſant, Tenant in Tail, doth not pay his 20. 1. fv2 the Boneth, 
and two parts ofhis Jntailed Land be ſeiſed fo2 that Cauſe, and 
he afterward dies, Thether his Iſſue in Tail (ail have the Land 
out of the Queens hands, befoze that Debt be ſatisfied? And the 
ſatd Juſtices conceived, That he ſhould not. But that he ought to 
be charged with the ſaid Debt, Sed dubitatur. 
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William Coulſton verſus Edw. Carr. 
Trin. 41 Eliz. rot. 202. 


aac. ſumpſit by the Plaintiff, as Erecuto2 of Tho. 
AS Coulſton. 7hereas the Detendant 9 O&ob. 
16 Eliz. was Dbltged to one Ann the TUlife of 
William Carr, by the name of Agnes Carr, the 
Wife of William Carr, in 300. l. with Condition 
dio the payment of ſuch an Annuity; not ex: 
ZZ CREE AS" Ceeding 20.1. per annum, Unto the ſaid Ann whic 
EI; ov» William Carr Granted, 02 Deviſed unto her 
fo2 her ite) at ſuch days as ſhe ſhould appoint; And whereas the 
ſaid William Carr Deviſed unto her a Rent of 20.1. per annum fo2 her 
Life, payable at ſuch Feaſts, and died, And the (aid Ann Married 
with Tho. Coulſton the Teſtato2 ; And they in regard the Oefend- 
ant knew, That he was not chargeable with the ty of that 
Bond, becauſe that Ann was therein miſ-named Agnes, refuſed to 
pay ir Bill in Chancery againſt the 
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© might be: That the Defendant ſuper le Aſſumoſic, That the Arrear- 


ages at the Aunuity ſhould be payd odo, & forma ſequente,viz. That 
the Defendant with J. S. and J. D. ſhould make to the (aid T. Couſſt. 
an Obligation fo2 the payment of 40- l. of the ſald Arrearages to 
the ſaid T. C at Chriltmas 1594- And that he with the ſaid J. S. and 
J D. ſhould be Obliged by ſeveral Obligations to the ſatd I. C. in 
ſeveral Sums of 20. . until the Arrearages were payd, And that 
he would be Obliged in 200 1. ta T. C and Ann fo2 the payment of 
the ſald Annuity during the Life of the faid A. And Alledges in 
facto, T hat neither the laid T. C. in his Life, no2 the ]faintiff af: 
ter his Deceaſe, had not purſued an Attachment to2 the ſaid 
Contempt; and that the Oefenvant was not Obliged fo2 the pay- 
ment of the ſaid 40.1.8c.n02 foꝛ the 20. . &c. And hereupon p Defend: 
unt Demurred. Firff,Jt was moved, That none of theſe Conſide⸗ 
rations were of value, and that none of them were certainly Al- 
ledged: As to that, That he wauld not pꝛolecute an Attach- 
ment, It is nat material. Foz it is but matter in Conſcience, 
whereot the Common Law takes not any regard. Fo? the ſtaying 
ofa Sute in Chancery, 02 in Court of Equity, is no Conſidera- 
tion at the Common Law, whereupon to ground an Action. vad. 
Dy 356. But after divers Arguments, and upon the 122cfivent 
betwirt Dowdenay, and Oland, in Trin. 42. Plac. 10. in this Caurt, It 
mas held; That foꝛalmuch as the Cauſe was well examinable, 
(as It was agreed by them, that it was) and fo? the bzeach where⸗ 
of the Party is puniſhable, which is to be done at the Sute of the 
Party grieved, and by the non pꝛolecution of this Contempt, he 
had eaſe, and benefit : That it was a good Conſideration to 
gro ind this Action. Secondly, they all agreed, That tif two, 02 
three Conſiderations he Alledged in a Oeclaracton, and there 
be one of them ſuffictent, Although the others be inſufficient in 
Matter, 02 Foꝛm, yet the one being luiricigut, Jt is well enough. 
But if two Conſiderations be Alledged; and one of them is 
found falſe by the Jury, the Action fails. Thirdly, It was Re- 
ſolved, That whereas the Declaration is, That the Defendant 
ſuper ſe Aſſumpſit, and mentions not to whom, no? ſaith & eidem 
Querenti fideliter promiſit as the uſual courſe is: Ret, it being ta En- 
tet into Bond to the Teſtatoꝛ, Jt is as ſuſficient a pꝛomiſe to the 
Teſtato2, as if it had been Super ſe Aſſumpſit prædicto . C. Fo; it is 
tant amount. And ſo Jt was Reſolved in the Caſe between Wichhal, 
and Johns. But ik it had been Super ſe Aſſumpſit to be Obliged in 
20. l. and ſhews not to whom, there peradventure all had been 
fncertain, and void. Fourthly, The Aſſumpſit ts, That the Ar⸗ 
rearages ſhall be payd modo, & forma ſequenti ( viz. ) That he with 
two others ſhould be Obliged, &c. Jt was held, That It was a 
ſuffictent Aſſumpſit to be Obliged. Although Jt came after the 
viz, But Fenner e contra therein. But, notwithſtanding theſe Exce⸗ 
pttons, Jt was Adjudged fo? the Plaintiff. 


Brown verſus Street. 


* upon the Caſe fo2 woꝛds. UUhereas thg Plaintiff was 
A the laſt year Sheriff ot the County of Northampton, and being 
diſcharged from his Office, a TUrit Jſued out of the Exchequer 
directed to the Sheriff of the County of North. to attend, æ —_— 
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certain Services fo2 the Queen ; which TUrit was delivered to 
the Defendant, to deliver to the ſaid Sheriff; which he not de- 
lvering, The Plaintiff thereupon ſent one White-acres (his Ser- 
vant) unto him, fo2 the TUrit, to deliver it unto him; o2 that he 

imſelf would Deliver it to the Sheriff: That the Defendant 

id unto him, Your Maſter mult not look to have ſuch Hudling , and 
Shnfling up of Matters this Year, as he had the laſt Year. After Aerdict, 
upon Not Guilty pleaded, Jt was found fo2 the Plaintiff: And, up- 
on motion in Arreſt of Judgement, Reſolved, That the Mods 
were not Actionable ; And Adjudged fo2 the Defendant, 


Rippon verſas John Norton, 


— AUhereas there were Debates bet wirt the Plaintiff, 
and one Rich. Norton, Son of the Defendant; And the (aid 
R. Norton had aſſaulted the Plaintiſf, and beat him at N. in the 
County of Northampt. whereupon he complained to Sir Anthony 
Mildmay, a Juſtice of peace there, and required the peace, and 
made Dath, &c. That the Defendant , knowing thereof, in con- 
ſideration the Jlaintiff would deſiſt his complaint, and that his 
ſaid Son ſhould not be vered fo2 that cauſe, aſſumed to the Plan. 
tiff, That the ſaid R. N. his Son ſhould keep the peace againſt 
the {Ilaintift, and Walter Rippon, the Plaintiffs Son; And 
alledgeth in facto, That he thereupon deſiſted his Complaint ; 
And that the Defendants Son was not vered, Kc. And yet not- 
withſtanding that the ſaid K. N. the Defendants Son had al⸗ 
ſaulted the ſatd W. R. his Son, and beaten , and wounded him, 
whereby he loſt his Service , and was at great Charges in his 
Cure, whereupon he bzought this Action. The Defendant 
pleaded Non Aſſumpſit, and found againſt him, to his dammage 
of 20.1. And it was now alledged in Arreſt of Judgement, That 
an Action lies not fo2 the Father; Becauſe the Battery of the 
Son is not any ground of Action to the Father, unleſs he had 
ſhewn, that he was his Servant, which is not done. And to this 
pürpoke was cited the Caſe betwirt Lever, anD Haws, Hill. 41, Plac. 11. 
where one pꝛomiſed to the Father,to give 100.].to his Son in Mar⸗ 
riage with the Defendants Daughter, in Conſideration of a 
Joynture aſſured by the Plaintiff, The Action being bzought by 
the Father fo2 non-payment of the 100. . to the Son it was ad- 
judged, not to be Baintainable, So here, becauſe there is not 
any Dammage to the Father, by the Battery to the Son, an 
Action lies not fo2 the Father. And although it were Objected, 
That the Father was at the charge fo2 the curing the Son of his 
MWounds, yet becauſe it was athing he was not compellable un- 
to, it is no cauſe why he ſhould maintain this Action. TUherefo2e 
by all the Juſtices (it being moved at ſeveral times) it was ad⸗ 
judged fo2 the Defendant, Vide poſtea, Paſch. Plac. 13. 


Hutton verſus Hun. 


Reſpaſs. At the Niſi prius fifteen Juroꝛs appeared , and all were 
challenged properter Hundred, and made pꝛoper H. and there- 
upon Tales de circumſtantibus was awarded , and upon it four Þun- 
D2ED02S were won. And then it was reſo2ted to the ch Pidin 
atn- 

tiff, 


Panel, and eightof them were ſwomn, and found fo2 
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tif, And it was now moved in Arreſt or Judgement, That this 


Trial was ill: Foz by the Statute 27 Eliz. there needs not a- 
bove two Pund2edo2s, then the Trial by moze of the Tales then 
t ought to be, there being ſuffictent of the Pꝛincipal Panel, is 
ill. And or that Dpinion were Gawdy, and Clinch. Fenner doubted 
thereof, Popham was abſent : TUherefo2e Adjournatur , and in 
Paſch. 44 Eliz. it was moved again, and fo2 this cauſe reſolved to 
be an til Trial, And a Ven fac. de novo was awarded, 


Michel verſus Woodroff. Hill. 41 Eliz, rot, 449. 


Rror Of a Judgement in Lynn-Regis. The Erro? aſſigned was, 

Becauſe the Court was holden bekoze J.S. Mapoꝛ, and John 
Harvard, and two other Capital Burgeſſes. And, the Parties 
being at Iſſue, it was tried by CIerdict , and found to? the. Plain⸗ 
tiff, And this ſohn Harvard, who was one ofthe Judges, was one 
of the Juro0:s alſo. And the Defendant pleaded In nullo eſt erratum, 
And ali che Court, abiente Popbam, held it to be Erroneous, being 
confeſſed, by pleading In nullo eſt erratum, to he one, and the ſame 
Derſon. Uheretoꝛc, by the Aſſent of the Detendant in the Tirit 
of Erro!, it was Reverſed (02 this cauſe. 


Shaw verſus Cutteris. Trin. 41 Eliz, rot. 1158. 


Ebt againſt an Adminiſtratoꝛ, upon a Judgement againſt the 

Inteſtate in the Tommon Bench. The Defendant plead- 
cd, That after the Judgement the Plaintiff ſucd there againſt 
the Inteſtate a Capias ad ſatisfaciendum, and thereupon an Exigent; 
Do as the Inteſtate was Dutlawed, and that atterwards he ſued 
a Capias Utlagatum, and thereby he was taken, and died in Pꝛiſon. Ec 
hoc,&c. And hereupon the Plaintiff Demurred. Firſt, It was mo- 
ved, whereas the Jnteſtate was taken by a Capias Utlagatum, Uu he⸗ 
ther it ſhould be ſaid to be an Execution foꝛ the !]laintiff , with: 
out the Plancitts pꝛayer to have it ſo? And Popham, and Fenner 
held, That it was not: Foz it is a Writ fo the King, and the 
Urit is Ad recipiendum quod Curia conſideraverit. So although the 
Plaintiff ſues it out, yet it is not any Election in him to have 
the Party in Execution, until he pꝛays it, and the Court awards 
it. But, befoze his Prayer, he is in Execution at the Plaintiffs 
Election : So that if the Sheriff ſuffer him to go at large, befo2e 
the ]laintiff hath determined his Election, It is an Eſcape a- 
gainſt the Plaintiff, if he wilt, and he might have Debt thereup- 
on, Gawdy doubted thereot, fo2 he conceived, That in regard 
the Plaintiff hath purſed his Capias Uclagatuw, although it be a 
CUrit fo2 the Queen, pet, being at his Sute, the Law ſhall ad⸗ 
judge it to be an Execution fo2 him without other Pzayer. Se- 
condly, It was moved, admitting, That it was an Execution fo2 
the Plaintiff , without other Payer, Whether, the Party in 
Execution dying befoze ſatisfaction made, he may now have a 
new Execution of this Judgement? And all the Court held, 
That he could not: Fo2 although it were ſaid , that he had his 
Body in Execution, but as a pledge fo2z his Debt, and the Pat 
ty dying, the Debt is never a whit the moze ſatisfied; And it two 
be taken in Execution, and one of them dies, the other ſhall re- 
mam in Execution: Fo2 the Debt is not ſatisfied by bis ! 


— 


As 33 H. 6. 48. 18; and it was (0 cited to be adjudged 26 Elz. in 
the Common Bench, betwixt Johns, and Wilcocks: Bet they held, 
That in regard the Plaintiff hath elected this Execution (which 
is the higheſt Execution) and the Defendant died therein, The 
Law will adjudge it as a ſatisfaction, when there is but one, who 
tstaken. But where two be condemned, the taking of one in 
Execution , and his death, is no Diſcharge fo2 the other, Vide 
N. Br. 246. 47 Ed. 3. Execution 41. Thirdly, It was moved by Dode- 
ridge f02 the Defendant (which he onely inſiſted upon) That fo2 as 
much as the Inteſtate is pleaded to be Putlawed at the time of 
his death, which is yet in fozce, as it was averted , and as by 
theDemurrer it is conteſſed, Chat theAdmiſtration is not char ge⸗ 
able; F02 he cannot have any Goods to ſatisfie any Debt: Bet all 
the Court reſolved, That it was not any Anſwer ; Fo2 he might 
well be Adminiſtratoz to a Perſon Outlawed, who might have 
Goods, which were not fozfeited ; as Debts upon Contracts, o 
Goods taken fo2 Treſpaſs befoze Putlawzy, De may have Trel⸗ 
aſs, and Recover the value of the Goods , which ſhould be Af- 
ts in his Hands, TUhcrefo2e they reſolved, That the Plaintift 
ſhould have Judgement, unleſs other matter were ſhewn, &c. 


Weſt verſus Lafſels, Trin, 43 Eliz, rot, 243, 


| Ds upon a Leaſe fo2 years, and Declares, That one Reming- 
ton was ſeiſed in Fee, and Lett it to the Defendant fo2 years, 
rendung Rent of 40. |. per annum, and held it of the Queen by 
Lnights Service in Capice, and that he Deviſed it, and died, his 
[cir within age. UWhereupon the Queen, under the Scal of the 
Court of TUards , granted unto him the third Part of the Re- 
verſion , and Rent, durante minore ætate of the Heir; And fo2 thee 
years Arrear he bzouQgh t the Action, And upon this Declaratton 
it was Demurred : Firſt, TUhether a Leale fo2 years , durante mi- 
nore tate , may be under the Seal of the Court of Mu ards, o2 
ought to be under the Gzeat Seal. And the Court held it to be 
well enough under the Seal of the Court of TUards, and ſo 
hath ever the p2actiſe been ſince the erection of the ſaid Court: 
And they held, That a Leaſe of the Land might well be befo2e 
Dffice, But of the Body it cannot be granted, but under the 
Great Seal, and after Ditice : But an Office finding the Tenure 
in one County ſufficeth ; And fo2 the other Counties, it ſufficeth 
to add them by Survey, foꝛ it it is onely fo2 the Governance of the 
Land, Secondly, It was held, That the Rent might well be 
apportioned , and divided; Fo2, it is a Contract real, whichis 
well appoztionable: Fo2 it the third Part of a Reverſion be 
granted of a Leaſe fo2 Life, 02 years , and the Tenant atturns, 
the Rent 1s appoztionable , and he chargeable to two Diſtreſſes 
by his own Aft; as 5 Ed. 3. Quid Juris clamat iS, So upon the 
Queens Srant, where Atturnment is not neceſſary : Foz the Law 
is as ik there had been Atturnment. Vide 9 Eliz. Dyer 263, & 326. 
where a Rent ſhall be appoxtioned by Act in Law , and Collings, 
and Hardies Caſe, quod vide ante, and Bracebridges Taſe in Plowd. 
Cherefoze Rule was given, That Judgement ſhould be entred 
fo2 the Plaintiff, unleſs, &c. But at another day, fo2 an Jmper- 
fection in the Declaration, the Judgement was ſtayed, Note, Jt 
was held in this Cale, That m_— - * WardsSLands made op 
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the Queen, befo2e Office found, was good: the Statute of 8 U. 

6. & 18 H. 6. 1s, That thoſe Eſtates do not extend to Leaſes 

under the Seal of the Court of TUarDs , by vertue of the Sta⸗ 

— — 32 H. 8. And ſo the Law hath been conſtrued to be ſince the 
atute. 


Boles verſus Laſſels, Trin. 42 Eliz, rot. 107, 


Av upon the Caſe againſta Sheriff, Thereas he had ſued 
a Latitat againſt J. S. directed to the Sheriff of the County of 
Nott. which TUrit was Delivered to the Defendant, being then 
Sheriff, to Execute, by fozce whereof he Arreſted the ſaid J. S. and 
let him at large, and yet notwithſtanding returned Languidus in 
Priſona oy was delayed in his Sute, &c. The Defendant 
confeſſeth the Receipt of the Writ „and the Arreſt ; But that 
he afterwards let him at large upon Bail, accoꝛding to the Sta- 
tute of 23 H. 6. Et hoc, c And hereupon the Plaintiff Demurs; 
Becauſe he anſwers not to his falſe return, that he was Languidus, 
&c. But the Court held it to be well enough: Fo2 when he exe⸗ 
cuted the TUrit , and took Bond accozding to the Statute 
(which he was compellable to do) and returned, That he took 
him, it is not material to the Plaintiff, although he returns 
Languidus, & c. F02 that iS onely foꝛ his ercule , , he had not the 
Body, and he ts one Finable by the Court, if he bzings not in 
the Body, and the Party ſhall not have any remedy againſt him. 
Wherefo2e it was adjudged fo2 the Defendant. 


Blackbourn verſus Michelbourn. Mich. 42, & 43 Eliz. rot, 1073, 


bt upon an Obligation of 40. 1. made to the Plaintiff, as 

Sheriff of Norwich, The Defendant pleaded the Statute of 
23 H 6. and that by vertue of a Latitat, at the Sute of J. S he was 
Arreſted , and this bond was made to the 12laintiff fo2 the ap⸗ 
pearance , acco2ving to the TUrit by the Defendant , and one 
May. The Defendant, noz May, having any thing within the 
County; no2 being Jnhabitants within the County, and ſo the 
Bond votd : Therefoze, &c. And it was thereupon Ocmurred, 
and now Argued fo2 the Defendant, That this Bond is not ac⸗ 
coꝛding to the foꝛm of the Statute, and 282 void: Foz it 
ought to be of erſons, having ſufficient within the County ; 
fo2 that it is as well fo2 the benefit of the Party Plaintiff, as of 
the Sheriff; Fo2 otherwiſe the Plaintiff ſhould never have any 
appearance, and ot ot Opinion was Montague, in Dive and Man- 
nings Caſe, But all the Court held the Bond to be good enough, 
notwithſtanding this Exception : Fo2 the Statute doth not make 
void any Bonds, but what are made in other maner , in oppꝛel⸗ 
ſion to the People, which the Statute appoints ſhall be vold. 
And the T7102ds, In other Maner, and Form, are to be intended of the 
Matter of the Bonds , as to the Sheriff, and not fo? the ſuſfict- 
ency of the Sureties: And therefoze, if he takes Bond with one 
Surety , it is good enough, and not againſt the Statute , and 
to that purpoſe the Pꝛeſident of Sir Gervaſe Cliſtons Cale =_ vide 
ante) was ſhewn , which the Court held to be all one with this 
Caſe : F02 there one of the Sureties was ſuffictent , and here 
both, TUberefoze Rule was given to have Judgement _—_ 
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fo2 the Plaintiff, Sed poſtea adjournatur until the next Term; 
and afterwards adjudged acco2dingly, Mich. 43, & 44. C. B. Flac. 38: 
Dighton verſus Bartholomew, Paſch. 42 Eliz. ror, 269. 
2 of a Judgement given in Nativo habendo. The Erroꝛ af- 
ſigned was, Becauſe the Plaintiff, tempore judicii redditi, was 
an Inkant, and appeared by Atturney z and not by Gardtan, oz 
Prochine-amy, und the Defendant pleaded thereto In nullo eſt erratum. 
And the Court doubted, whether it could now be aſſigned , 
Plaintiff at p2eſent being of full age, ſo as his Nonage could 
not appear upon view. A ſecond Erro2 aſſigned was Becauſe 
Judgement final was — » whereas the Plaintiff never decla- 
red, but was non-ſuted befoze the Declaration, Qzre. 
Perkinſon verſus Bowman. | 
Ction fo theſe TUI02DS, Thou haſt made falſe Writings, thereby to 
ger my Land from me. After UJerdict it was moved, That an 
Action lay not fo2 theſe Moꝛds: Fo2 it is not an expꝛels Aver- 
ment, That he foꝛged any Writings ; And falſe Writings may 
be Miniments without Seals „ fo2 which one is not puniſhable 
as a Fo2gerer. And of that Opinion were Gawdy, and Clinch: but 
Fenner e contra; Becàuſe he cannot get Land by them, unleſs they 
be fo2ged TUIritings. Adjournatur. : 
Bond ver ſus Tricket, Trin. 43 Eliz. rot. 564. 
N Upon Demurrer the Caſe was, That a Parſon, ha- 
ving a Benefice of the value of 8. |. per annum, took a ſecond 
Beneſice without any Dilpenſation , andthe Queen p2eſented by 
Lapſe. And all this being diſcloſed by pleading, the pꝛincipal Que- 
ſtion was, it being averred, that it was of the annual value of 8. !. 
and not averred, that it was of ſuch value in the Queens Books, 
CUhether that were ſufficient? Popham, Gawdy, and Clinch held, 
That it was ſufficient to aver it to be of the annual value of 8.1. 
which ſhall be taken to be accoꝛding to the true value thereof. Al- 
though it was ſaid,That there hath bien two Taxations ofBene- 
fices: The one in the time of Ed. 1. The other in Anno 26 H. 8. 
where the Tenths, and firſt- Fruits were given to the King, and 
accoꝛding to this Taxation the value ſhall be adjudged, But the 
Court ſaid , They took not any Conuſance thereof, but regard⸗ 
ed onely the true value. Vide 7 Eliz. Dyer 237. Secondly, Jt was 
moved, That the Statute of 21H. 8: is miſrecited: Fo? it is re- 
cited to be made at Weſtminſter , whereas it was begun in London, 
and fo it ought to have been pleaded , unleſs there had been di⸗ 
vers Seſſions , wherein Bills had been Signed; as 33 H. 8. Br. 
Parliam. 86. The Court ſaid, That as to that they would adviſe, 
and (ee the Roll, whether it were ſo, Ec ideo Ad journatur. 
Percival Willoughby verſus Egerton. ; 
| Cr of a Judgement in Cheſter. The Erro2s aſſigned, Firſt, 
becauſe, the Parties being at Iſſue, a Ven. fac. was awarded ta 
the Sheriff: Andat the Day of the Return it wasentred, Quod 
Vicecomes non miſit Breve. And then the laintiff p2ayed a Ven. tac. 
to the Cozoners, fo; Cauſinage betwirt him and the Sheriff, 
which was awarded acco2dingly : And, at the day of the Trial, 
the Defendant made Default , and Judgement was given, &c. 
The firſt Erro2,Becauſezthat after the Plaintiffhad admitted 
Sheriff to Execute the TUrit, he could not p2aya Ven. fac. to the 
Cozoners, without ſome cauſe de puiſne temps. Sed non allocatur X —- 
cauſe 


(1) 


(12) 


(13) 


$54 Termino Michaelis, Quadragetimo terito 


(14) 


(15) 


(16) 


(17) 


(13) 


cauſe there was nothing done upon the firſt TUrit, and it is not 
now material, having made Default, A ſecond Erro2 was, 
becauſe the Judgement appears to be in a Formedon , upon De: 
fault of the Tenant : And yet the Entry is not, 1deo recuperer per 
defaltam, aS the courſe is, that it ought to be: And as to that the 
Court would adviſe, Ec Adjournatur. 
Geeve verſus Coplhil, Mich, 41, & 42 Eliz. rot. 85, 
Ction f02 theſe oꝛds, Thou art as Cozening a fellow, as any is in 
the Country: The latt time thou wert Under-Sheriff, as now thou art, 
thou did ſerve an Execution for a neighbor of mine, and didſt keep the Mo- 
ney in thy hands. Hereupon the Defendant Demurred, and, after 
Argument at the the Bar by Snag fo2 the Plaintiff, tt was adjudg- 
ed Maintenant , That the TUo2ds were not Actionable : Fos, fo 
calling one Cozening fellow att Action lies not. Then the la 
Moꝛds be not Actionable ; Foz it is not exp2efled how long time 
he kept the Boney in his hands, and it may be he kept it onel 
but until return of the TUrit , oꝛ by aſſent of the Party JIlaintiif. 
CUherefoze it was adjudged fo2 the Defendant, 
Wright verſus Wheatley. 
E firmæ de Pomario. After Mer dict it was moved, That an 
Ejectione firmzlies not thereof, no mo2e then a Pracipe quod Red- 
dar. Sed non allocatur; Fo; this Action is but perſonal , wherein 
Dammages are the p2incipal : And although it is uſal in this 
Caſe to award an Hab. fac. 1 pet it is well enough, and 
dde Plaine. t certainty, M herekoze it was adzuvged fo2 
e Plaintiff. 
Burper verſus Baker. Trin. 42 Eliz, rot. 1308. 
12 of Aſſault, Battery, and UWlounding, The Deken⸗ 
1 dant Quoad the 2 pleaded Not guilty: Quoad reſiduum 
juſtifies by Marrant to Arreſt. The Iſſue was de fon Tort De- 
meſn, and as to that the Jury found, That he Aſſaulted, Beat, 
and Ulounded him de ſon Torr Demeſn, and finds not any thing up⸗ 
on the Iſſue Not puilty by it ſelf, but included it in the fozmer Jer⸗ 
dict. And whether it were a good Uerdict, 02 not: was the ©ue- 
ſtion: and reſolved to be good enough. 
Wood verſus Reignold. Ante, Trin. 42. Plac, 3. 
TY Caſe was now moved again, and Gawdy, Popham, and Clinch 
held, That the Leaſe made (whereout the (iſe did ariſe) was 
good, and ſhould binde the future Uſe , as a Leaſe by Feoffes 
made upon good conſideration ſhall binde ceſtie que uſe at the Com- 
mon Law, but it ſhall not deſtroy the whole future Ale: but 
ſhall ſtand fo2 the Free hold, becauſe the Seiſin is not changed. 
And Popham ſald, That he had conferred with divers of the other 
Juſtices at Serjeants Inn, who agreed in this Opinion. But 
Fenner e contra; Becaule the Leaſe did not diſturb the F2ee-holdz 
when the Ale is executed, this ſhall relate to the Limitation, and 
ſhall binde all mean Acts, and therefoze ſhall not binde the Feme,as 
to her Joynture. Therefoze it was adjourned, 
Burſty (an Atturny of this Court) verſus Challenor. 
TR of an Or taken at D. in Comitatu Kanciz.The Defendant 
Juſtifies, becauſe the Land is holden of him, as ok his Man⸗ 
no2 of Walited in the County of Suſſex: and that the Cuſtom 
there is, Chat every Tenant ſhould pay the beſt Beaſt fo2 an Da- 
riot, and that the Lord might Seize it in any place, xc. The Fla 
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ſue was upon the Cuſtom, and a Ven. fac. was de vicinero of the 
Mannoꝛ, and found fo2 the Plaintiff; and now Erceptton ta- 
ken, becauſe it ought to Have been awarded as well from the 
Land holden, as from the Mannoz. Sed non allocatur : Fo02 the 
Tſlue being upon the Cuſtom, the Venue ſhall be from the Banno2 
onely, and it was therefoze adjudged fo2 the Plaintiff, 


Parſlow verſus Corn. Trin. 42 Eliz, rot. 641, 


&efpaſs, Upon a ſpecial Uerdict it was found, That the 

Queen made a Leaſe fo2 Life to the Plaintiff of an Houſe , 
and Land in D. in Comitata Salop. xendꝛing Rent tothe hands of the 
Bayllit of the Mannoꝛ, 92 to the Receiver fo2 the County, with 
a Condition upon non-payment of the Rent within fo2ty days, &c:. 
Thi: it ſhould be void: And that a Commiſſton under the Ex- 
chequer Seal was awarded to Commilſstioners of the County of 
Middleſex, to enquire there of the payment of this Rent; Rect- 
ting therein the Leaſe to be of an Pouſe cum pertinentus, and men- 
tions not any Land. The Jury found, That the Rent was not 
paid by the Leſſee : And that the Queen, upon this Tnquiſition 
returnd , made a new Leaſe to the Defendant, who Entred, Ec 
ſi, c . Firſt, Jt was moved by Harris fo2 the Plaintiff : That this 
Commiſston to enquireof a Rent reſerved upon the Leale of 
an Douſe cum pertinentiis, is not ſufficient to enquire of this Leaſe 
made of an Houſe, and Land, &c. Secondly, Jt is fund, That 
the Leſſee did not pay it: And it may be, that it was paid by his 
Aſſignees; And {0 it is not pꝛeciſelp found, as it ought to be: 
F02, if it were paid by his Aſſignees, the Eſtate is ſaved, Thirdly, 
This Jnquiſition found in Middleſex , and by Commiſsion under 
the Erchequer Seal, is not ſuffictent to finde a Condition bꝛo⸗ 
ken of Lands, in the County of Salop, upon a Leale fo2 Life; 
As the better Opinion was in a Ca'e, Paich. 27 Eliz. rot. 1127. in 
the Common Bench, between Knight, and Breech : TUherefo2e, 
&c. Popham, Clinch, and Fenner (abſente Gawdy) Agreed , fo; all the 
Exceptions with the Pla'ntiff, and p2incipally io2 the Laſt : Foz, 
it being a Leaſe fo2 Life, the Queen cannot be Entituled thereto, 
unleſs by Office found in its pzoper County to avoid it. But 
ſuch a Condition reſerved upon a Leaſe fo2 years may be found 
by Office in another County, And it is but an Office to infozm 
the Queen, which in whatſoever County found is fuſficient.And 
this difference was agreed by all the Juffices in the Cale of Sir 
Thomas Hennage. IUheteupon it was adzudged fo? the Plaintiff, 


Kilbourn verſus Trot, 


| of a Judgement in the Common Bench, in a $cir. fac. 
upon Bail. The Erroꝛ affigned ; Becauſe the Action was 
bꝛaught f02 23. l. 18.8. and the Bail was bound in a Reconuſance 
of 23.1-18.s, acco2Ding to the courſe of the Court. The Judge- 
ment being again the [2incipal , and he not rendzing his Bo- 
dy, AScir. fac. luce againſt the Bail, ſuppoſing it to be to2 23 |. 
10. 8. 8. d. and ſa miſtook the Sum. Ind to? this variance it was 
held to be a manifeſt Erro, and not amendable, TU heretoze it 
was Reverſed, 
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Atwaters ver ſus Birr, 


——— firmæ. Apon a ſpectal Uerdict the Caſe was; One Robert 
Stanton, ſeiſed in Fee of the Land in Queſtton, infeoffed there- 
of Thomas Molyns, and thꝛee others, to the uſe of himſelf fo; Life, 
and after to the uſe of Richard his {ſecond Son in Tail, Remain: 
der to George his Eldeſt Son in Tail, Remainder to his Right 
Heirs, with a {I20viſo, Thar if he payed 12. 4 at any time to the ſaid 
T. M. and the three others, and good, and fufficient cauſe was ſhewed unto 
them by the ſaid R. S. the Father, of the abuſes by /ichard the Son, and 
that ſo by the ſaid T. M. and three others (reciting their Names) (ball 
be thought convenient, That then the foreſuid uſes ſhall ceaſe, and then to 
be to the uſe of him, and his Heirs. The one of the fotir Feoffees died, 


He paied the 12. d. to the other thꝛee, and thewed cauſe of abule 


by Richard his Son, which was app20veD by the thꝛee: And then 
Declares by a new Deed, That the ſaid 1. . and the other two 
Feoffees , fo2 good Conſideration expꝛeſſed in the Deed , ſhould 
ſtand ſeized of the ſaid Land, to the ute of himſelf fo2 Life, and 
after to new uſes, &c. And, TUhether kheſe uſes ſhould take effect, 
02 nat: was the Queſtion, Firſt, T7!hether this be a good revo⸗ 
cation of the Firſt uſes, ane of the Feoffees being dead? Se⸗ 
condly, admitting, That cyey be revoked , whether it be a good 
new Limitation of the laſt uſes ; And as to the firſt all the Court 
reſolved, That it was not a good Revocation: Foz it is but an 
Authoꝛity, which is given to revoke, and it is to be done by the 
aſſent of the four, and any of them being dead, the Authozity 
is determined, and ſhall not Survive. And fo2 this reaſon, as 
Popham ſatd, The Common Law betoze the Statute of 2: H. 8. 
was, That if one deviſed his Land to four to Sell, and one of 
them dies, the Survivozs, tecauſe they have an Jntereſt , 
may Sell: But if he had deviſed, that three ſhould Sell — 
Land, and one of them dies, The Survivo2s, becauſe they 
have but a mear Authozity , cannot Sell, Vid. 49 Ed. 3. 16. 2 Eliz. 
Dyer, 177. 189. 217. Secondly, Admitting, That the firſt uſes 
are well revoked : Bet they held, That this ſecond Jndenture 
is not a ſufficient Limitation of the new uſes , and raiſing of 
them: Fo2, although the Conſideration therein be ſufficient (viz. 
Blood, and Affection) yet he doth not Covenant to raiſe them out 
ok his own poſſeſſion. But that his Feoffees ſhall be ſeiſed,8c. and 
none other, but they ſhall ſtand ſeiled: And he hath not any Fe- 
offees, andtherefozeno uſe can ariſe, And although it were ſaid, 
That it ſhall be Expounded as a ill, acco2ding to the Jnter- 
eſt of the Parties, fozaſmuch as he hath not Feoffees, That 
he himſelf ſhall be ſeiſed, &c. It ſhall not be ſo in Conſtruction of 
Deeds; And ſo there did not any uſes ariſe, and therefoze the 
Lefſo2 of the Plaintiff hath not any Title. Ul bereüpon it was 
adjudged fo2 the Defendant, 


Purſand 
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Purſand verſus Whytier. 


7 ko; an Obligation of 200 l. The Defendant pleads; 
That the Obligoz, and Obliges delivered it unto him tub 
certis conditiombus cuſtodiend. and he knows not whether they be 
perfo2med, and pꝛays Garniſnment, cc. The Plaintiff Traverſes, 
That Jt was not delivered ſub certis conditonibus , EC. And they 
were thereupon at Tflue , and found fo2 the Plaintiff, Jt was 
moved in Arreſt of Judgement, That the Trial was ill; Fo2 the 
Iſſue ſub certis conditionibus 18 Uncertains As alſo , becauſe there 
was not Garniſhmeor befo2e the Trial of the Iſſue. Sed non allocan- 
tur. For, as to the Iſſue , It is helped by the Statute of Jeofayls. 
CUhcrefoze Rule was given, That Judgement ſhould be entred 
fo2 the Plaintiff. 


Robins verſus Franke, Trin. 43 Eliz, rot 2061, 


5 fo2 theſe Mods; Thou art a Rogue , and a Thief. After 
\. CLerdict , It was moved in Arreſt of Judgement, That an 
Action lies not foꝛ theſe woꝛds; Fo? they are too general. But 
the Court held, That, fo2 the wozd Thief, It is maintainable, 
unleſs it be coupled with other woꝛds, which pꝛove it to be no Fe: 
lony intended. CUherefoze Jt was Adjudged fo2 the Plaintiff. 


Garford, & his Wife verſus Clerk, & his Wife. 


Ction; F02 that the Defendants Mike ſpake of the TUite of 

the Plainti quædam falſa, & ſcandaloſa verba, quorum Tenor ſe- 
quitur in hæc verba ; Thou art an arrant Whore, and an old worm - eaten 
Jade, and one of thy ſides hath been eaten out with the pox. The Defen- 
dants pleaded Not guilty , and found againſt them. And Jt was 
moved in Arreſt of Jndgement , That the wozds would not 
maintain an Action, and that the Declaration was not good; 
Becauſe It is not an expꝛeſs Allegation, that ſhe ſpake the ſame 
wo2ds, And, fo2 this Cauſe , the whole Court held the Decla- 
ration to be il, Fo2 ſome thing might be omitted in the Quorum 
Tenor, cc. which was within the woꝛds, which would caule the 
wo2ds not to be Actionable ; And although Jt be an uſual Courſe 
to plead a Deed , 02 Reco2d , Cujus Tenor, &c. That is, becauſe 
the Deed, oz Recoꝛd might be viewed, whether It agrees with 
the Recital. Mherekoze the Judgement was ſtayed, But, ag 
— —4 wo2ds themſelves , the Court held them to be Action⸗ 


Ryddleſden verſus Cicely Wogan, alias dict. Cicely, late wife 
of John Inglebert. Trin. 43 Eliz. rot. 145. 


8 — Apon an Obligation. The Defendant pleaded, That 
at the time of the making of the Bond ſhe was wife to John 
Inglebert, who as pet in plena vita exiſtit; Er fic non eſt factum, tc. 
The [Ilaintiff ſhews , how that, after this Bond made, there 


was a Sute in the Spiritual Court, concerning the Marriage 
Rrrer between 


(22 | 
a 


( 23 ) 


(24) 


(25) 


— 
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(26) 


(27) 


between the ſald Inglebert, and the Defendant; And , fo? that he 
had another life alive at the time of the Coulnls with the 
Defendant, the Defendants Marriage was by Sentence Adjudg⸗ 
ed Aoid, and to be Null, and averrs the Life of the firſt life at 
the time of the ſecond Marriage with the Dekendant. And Jt was 
hereupon Demurred , and-Adjudged to2 the Plaintiff; Foz this 
Divorce is but Declaratozy , becauſe the Marriage was meerly 
vold, and therefoze there needed not any ſuch Sentence of Di⸗ 
vo2ce ; Foꝛ It was vold ab initio, and ſhe always ſole. Nlherefoze 
It was Adjudged fo? the Plaintiff. 


Barnes verſus Greenwel. Trin. 43 El. rot, 1447, 


3 Upon an Obligation conditioned to ſtand to the Award of 
certain perſons, of all Sutes, Quarreis, and Controver⸗ 
ſics ſtirred, and depending, until the Day of the Date of the 
Bond (which was 4 $epr. 42 Eliz.) {0 as the Award be made of the 
Pꝛemiſes betoꝛe ſucha day. The Defendant pleaded , Quod nul- 
ſum fecit Arbirrium, c. The Plaintiff ſhews, That they n dean 
Award of all matters until the third day of Sept. And hercupon Jf- 
ſue was joyned, That no ſuch Award , &c. and tound fo2 the 
Plaintiff, And Jt was now moved in Arreft of Judgement, That 
this Arbitrament was void; Becaule they had not purſued their 
Authozity , which was to make an end of all matters, until the 
fourth day of Sept. and they made their Award onely of matters 
until the third day of Sept. And there is not any Averment taken, 
That theſe were all the matters depending at the time of the Ob⸗ 
ligation made. But the Court held it to be well enough, Fo 
Now depending cannot be, unleſs they had been in Sute beto2e the 
fourth day; Foz It cannot be ſaid to be begun, and depending, 
all upon the ſame day; And It ſhall not be intended, That there 
were any other matters depending, unleſs they had been ſhewn, 
But it Arbitratoꝛs award fo2 one thing, and (ay, That they will 
not meddle with the reſt, all is void, becauſe they have not 
Sanin Authozity. (Uheretoze Jt was Adjudged fo2 the 


Godfrey ver ſas Woodward, and VVoodward Executors. 


Clerk 
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Clerk verſus Palady. Trin. 43 Eliz rot. 544; 


Sſumpſit. Jn Conſideration , that he would permit the De- 

fendant to enjoy ſuch Land fo2 a year, the Defendant aſſu- 
med to give 10-1. unto him fo2 _ year , and alledgeth in facto, 
That the Defendant enjoyed it by his Permission, &c. After 
Cerdict , Jt was moved in Arreſt of Judgement, that the Action 
lay not; Becauſe Jt is not ſhewn ; what Right, oz Title he had 
to the Land to Licence the Defendant to enjoy it, otherwiſe 
there is not any Conſideration , 92 Cauſe of action; And koꝛ this 
Cauſe the Court held it to be ill: As alſo, fo2 that, it it had been 
ſufficiently alledged, then it had been a Demiſe , and an Action 
of Debt, and not an Aſſumpſit had then lain upon it. TUherefoze 
the Judgement was ſtayed, 


Harvy verſus Newlyn, Trin. 43 Eliz. rot. 1 $42, 


„ UA pon the Caſe. Whereas Sir James Allington was ſet- 
ſed in fer of the Mannoꝛ of Milbourn, and of another Yan- 
no2 , and granted to the Plaintiff by Deed to be his Bayliff of 
the laid Manno? fo2 his Life, and that the Defendant had diſturb⸗ 
ed him in the ſaid Office, viz. in his Collecting ot Rents, viz. of 
the Rents of . and D. Ge. The Defendant conkeſſeth the Seiſin 
of Sir James Allington, and his G2ant to the Plaintiff , but that 
afterwardshe ſold the ſaid Mannoꝛs to J. S. who appointed the De⸗ 
kendant to be Bapliff there, whereupon he collected the p 
8&c. And Jt was thereupon Demurred , and all the Court were 
of Opinion, That the JPurchaſer of the Pants s might r 
the Plaintiff, and revoke that Sꝛant, although it were fo2 Like: 
Becauſe he ſheweth not , That there was an Fee granted fo? the 
Execution thereof, noꝛ that he had any other Pꝛoſits by 1 
of it; Foz without Pꝛofit it is but an Office of Trouble , an 
then the Plaintiff hath not any cauſe to complain, when he hath 
not any Loſs: But if he were to have had a Fee, 2 Nofit 
in certain fo2 executing thereof , it had been otherwile. here: 
foze Jt was Adjudged fo2 the Defendant, 


Gybſon verſus Brook Executor of Brook. 
Trin. 43 El. rot. 1822, 


Ebr. Upon Demurrer, the Caſe was; Gybſon had a Judge⸗ 
ment arainſt Brook, ds Executoꝛ, to recover 60. |. de Bonis 
Teſtatoris, and 6. |. fo2 Dammages de Bonis Teſtatoris, ſi, cc. Et, fi 
non, de Bonis proprits. N hereupon a Fieri fac. was awarded , and 
the Sheriff returned Nulla habet Bona. And afterwards upon a Te- 
ſtarum , that the Executoꝛ had Aſſers in London the day ofthe TUrit 
purchaſed , which he had ſince waſted , a ſpecial Fieri facias was 
awarded to the Sheriff of London to enquire thereof , who return⸗ 
ed an Jnquiſition , whereby Jt was found , That he had Aſſers 
upon the day of the Nlrit purchaſed , and that he had waſted 
them, whereupon & Scire facias was e againſt the — 
* 2 Uare 


(28) 


(29) 


(30) 
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Quare Executionem habere non debet de Bonis propriis Defendentis. T] 
Defendant quoad the 6.1. fo2 the Dammages confeſſed, the lain: 
tiff ought to have Execution; And — the 60. |. Quod plene Admi- 
niſtravit bef02e the day of the firſt TWUrit purchaſed , Et quod non con- 
vertit bona , cc. ad uſum ſuum proptium. And Jt was hereupon De⸗ 
murred, and Reſolved , That this Return, and Inquiſition 
taken by the Sheriff ſhall not conclude him, but that he may well 
Travers it: Foz otherwiſe he ſhould be without Remedy; Fo he 
cannot have an Action upon the Caſe againſt the Sheriff, fo2 he re⸗ 
turned but that , which was found by the Jury, Andan Attaint 
liethnot ; Becauſe It is but an Enqueſt of Office, and he is 
bꝛought in by a Scirefacias to Anſwer, and other anſwer he cannot 
have. And as to the doubleneſs of the Plea, whereto Exception 
was taken, Jt was held to be ſingle enough, Foz there be twa 
matters objected unto him, both which he ought to anſwer. And 
the Plaintiff hath Election to take Jſſue upon any of them, 
TUherefoze It was Adjudged fo2 the Defendant, Moe, That the 
Caſe of Maſtney, and Whitmore,in 33 Eliz. in Banco Regine was cited to be Ad- 
judged accordingly. 


Johnſon verſas Burton, & Shut. 


Trin. 43 Eliz. rot. 1041. 


18 of Battery in ſuch a Pariſh, and TUard in London. 
The Defendant Juſtifies in the County of Cambridg , and ar⸗ 
reſting him there by TUarrant from the Sheriff there, and Travers- 
eth the Battery in the F and ard in the County menti⸗ 
oned: And foꝛ this cauſe Jt was Demurred, and Adjudged fo; 
the Plaintiff, that the Travers was ill to Traversthe Place, 
but he ought to Have Traverled the County, 


Auſten verſus Willward , and two others, 
Hill. 43 Eliz. rot. 1694, 


TI of Battery. Two of the Defendants plead de fon Aſ- 
ſault Demeſn. THE third pleaded Not guilty. Both Jſſues were 
found fo2 the Plaintiff, and ſeveral Dammages found againſt 
them, who pleaded ſeverally, and Ruled to be ill: Fo2 Jt is one 
joint, and entire Dffence by the Jlaintiffs Action; And when all 
are found equally guilty , the Dammages ought to have been en- 
tire, But if in T:eſpaſs againſt divers the one be found guilty 
— Wr the others in all, there the Dammages ſhall be ſeve⸗ 
+ 2H. 4. 11. 


Monnop verſus Thomas. Paſch. 43 Eliz. rot, 837, - 


8 Deliverance upon a Diſtreſs taken fo2 an Amercement 
in a Leet. The Parties were at Jfſue , whether C. and H. 
were Afferatores Curia prædictæ, and tried per pais 2 And fo2 
this Cauſe Exception taken, Fo2 Jt was ſaid, That It ought 
to have been tried by the Recozd: And ok that Opinion — 
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Court upon the firſt Botion; Becauſe a Lert ia d Court of Re- 
cozd. Vid. 27 H. 6. Trial 11. 


Taylor aerſus How, 


Ction fo theſe TU02DS, He (innuendo the Plaintiff) is not worth 
A the Oh of a — ; For he, and hy — _ laſt time hy 4) 
was Conſtable, ſtole five of my Swine, and eat them. After (Jerdict fo2 

the Plaintiff, It was moved by Yelver:on, That the Deciaratt- 

on was not ſufficient ; Foz the woꝛds, He is not worthy , gc. may be 

ſpoken of any other, and the innuendo will not help it; Allo he doth 

not ſav, d he ſpake the woꝛds in przſentia , & auditu aliorum , and if it 

were otherwtſe „ Jt is not any Slander. But all the Court 

held , That the Action well lay; Foz hic &ille make a Demon- 
ſtration, what perſon he intended; And It is alſo Alledged, 

That he ſpake de Querente thoſe Nloꝛds, &c. The woꝛd alſo Quod 

palam , & publice promulgavit, imply quod fuit in przfentia , & auditu, 

tc. Foz Jt is not palam, unle it be in preſentia, & auditu aliorum- 
Cherefo2e Jt was Adjudged fo2 the Plaintiff. 


Johnſon verſus Barley. 


8 ko: Life of a Rent takes a Leaſe fo2 five years of (35) 
the Land, the five years expire. The Queſton was, 
Whether the G2antee might afterwards diſtratn fo2 the Arreara⸗ 

ges incurred during the five years? And alt the Court held, 


That he could not. 
Sir Hugh Portman ver ſus Sir Gervaſe Cliſton. 


1. was held by the whole Court, That upon a Taarranty (36) 
againſt Feoffo2 , and his Heirs, oz J. S. and his Heirs , oz the 
Gꝛandkather, 02 Treat Grandfather of the Feoffoz,andhis Heirs, 
no Warrantia Chartæ lies, unleſs that-Dedi be within the Deed, 


which implies a general TUarranty. 
Goodman verſus Fountain, Hill. 43 EI, rot. 2709, 


Sſumpſir. TUhereas on the ſecond of July, 42 Eliz. in Conſidera- ( 37 ) 
tion of 6. pence given by the one to the other, they aſſumed, 
&c- to ſtand to the Award of J. S. fo2 all Matters, and Controver⸗ 
ſies depending between them, \o as the Award be made befoze 
the laſt day of Septemb. x And alledges in facto » That 
J. S. 20. Septemb. 42 Eliz. made an Award de, & ſupra præmiſſis, viz. 
That all actions, and Controverſies betwirt them ſhould ceaſe, 
and the one ſhould pay to the other 40.s. cc. Upon Non aſſumpſit 
leaded , and found Fache Plaintiff, It was moved in Arreſt of 
udgement, that this Arbitration was void Becauſe the Award 
is made of moꝛe, then was ſubmitted; Foz nothing was ſubmitted, 
but the Actions, and Controverſies depending at the day of the 
Submiſston , and they 82 2 made an Award foz Controverſies 
depending at the day of the Award, which is long time after. But 
without Argument (abſente Anderſon 0 was reſolved to be good ; 
Becauſe It is de, & ſupra præmiſſis, which were the things, whereof 


the Submiſsion was; And although the Award ſeemeth to 2 
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(38) 


(39) 


to mo2e then the Submiſsion, yet the wo2ds, de & ſupra præmiſſis 
reſtrain it to the things ſubmttted. TUherefoze Jt was Adjudged 
fo2 the Plaintiff, 


Cotton verſus Wale. Hill. 38 El. rot, 1603. 


D Upon an Obligation of 40.1. made unto the Plaintiff, 
Sheriff of the County of Cambridg , fo2 the Appearance of a 
Stranger arreſted upon a Capias out of the Common Bench. 
The Defendant pleaded the Statute of 23 H. 6. cap. 10. and, that 
he had not ſufficient within the ſame County, and therefoze the 
Bond was void, And It was thereupon Demurred , and, after 
Argument, the Obligation was . to be good enough ; 
F02 at the Common Law the Sheriff was not compellable to 
take Bayl of any; And the Statute compells him to Lett to Bayl, 
ſo as Sureties ſuffictent within the ſame County be tendꝛed 
him. But that is fo2 his own Jndemnity , That he may have 
the Body of the Pꝛiſoner at the day, otherwiſe he is amerceable, 
and he by this means may have recompenſe againſt the Sureties; 
So the Sluffictency of the Sureties is onely fo2 his Benefit, 
which he may wave, ik he pleaſe, and may take what other Sure: 
ty he thinks fitting; And therefoze It hath been Adjudged , 
That , ifhe takes but one Surety , Jt 1s well enough , and that 
is foꝛ the Benefit of the Party arreſted : And theretoze Jt is not 
reaſon , that the Obligation ſhould be void fo2 this cauſe; And 
the Statute is, That any Obligation, taken in other Foꝛm 
then is there p2eſcribed , ſhall be void, And within the Statute 
are thꝛee fo2ms to be obſerved, Firſt , That Jt ſhall be made to 
the Sheriff himſelf, Secondly , That It ſhall be made unto 
him by the name of his Office. Thirdly , That Jt ſhall be onely 
£02 Appearance at the day. But here the Sufficiency of the Sure- 
ty is Matter, and not Fozm ; Foz defect whereof the Statute 
wills not, that the Obligation ſhould be void. Wherefoze Jt 
was Adjudged fo2 the JPlaintiff. Vide ante, Sir Gervaſe Clyftons Caſe 
_ Web , and Blackbourn verſus Michelburn. Mich. 43 , & 44. B. R. 
Pl. 9. | 


Cooper verſus Gooderich. Trin. 40. El. rot. 1259. 


Eplevin. Upon a ſpecial Uerdict , the Caſe was; The De⸗ 

fendant , as Bayliff of the Maſter , and Fellows of Emmanuel 
Colledg , made Conuſance fo2 Rent granted unto them in Fee by 
Indenture; There the Jſſue was Non conceſſit, and the Jury 
found, that the Gzanto2 granted it by the Deed , and delivered 
that Deed to a Stranger to their uſe , and they ſealed the Coun- 
ter-part of that Indenture. The Queſtion was,{Uhether aStran- 
ger, without Letter of 9 them to receive it, might re⸗ 
ceive the Deed to their ule? And It was held by all the Court, 


That he might, and that this Enſealing of the Counter part 
was a ſuffictent Agreement, and as well as ik they had made a 
Letter of Attoꝛney; And if they had not ſealed the Counter ⸗ part, 
but had bꝛought an Action upon it, that had made the G2ant per- 
fect. TUheretoze Jt was Adjudged fo2 the Defendant, 


Lewes 


ELI:ZABET E &, in Communi Banco. 863 


— — — — — 


Lewes verſus Ridge. Trin. 43 El. rot. 3301. 


Ovenant. The Cale was ſuch, The Defendant , being lei (40 
of Laid in Fee , Lett it fo2 Life , Remainder fo2 Life _ 
ing Rent 3 and afterwards acknowledged a Statute , and af: 


ndenture bargained, and (old the Reverfion , and 


ethe 
in Extent and ſoa th ug 
red over, It was a E 
not maintainable — 


Life , 02 fo2 Bears , and therefo2e this Alsignee was out of the 
Statute. But, ta; the othermatter ppincipally, It was Adjudged 


ut ſupra. 


Brome verſus Carr, Hill. 42 El. rot. 621, 


Ela 7 Firmæ upon a Leaſe of one Thimblechorp. Upon Not (41) 
guiity pleaded , a ſpecial Ulerdict was found, That It was 
Tan Jndenture , That a Fine ſhould be levied ot duch 
Land to the Uſe of Thimblethorp, upon Condition, That i he 
paid not ſuch a Sum, upon ſuch a Day, that It ſhould be to 

Uſe of Chetham, anghis Heirs, The Fine was levied , and, be- 

foze the dap of payment , Checham releaſed to Thimblerhorp all his 
Rifht in the Land, and all Demands, But they found, 
the it ſelf was notſhewn unto them, but a Copy thereof, 
And TUhether the finding of this Releaſe by the Jury in this 
manner (Jt not being ſhewn uuto them) were good, 02 not? was 
the pzincipal Queſtion. And all the Court held, That this Re- 
lead might well be found in this manner to defend a Poſseſsion ; 
AS — in Dower may plead a Releaſe to her Baron without 
chewing Jt; And the Jury in an Aſsiſemay finde a Condition 
an uns „ CUhether this Belenle by See den befoze the Conviction 
on 3 5 

bꝛolen, be ſufficient to Diſcharge the future Ale to Cherham ? 


Quxre 7 H. 5. 5. 


More 
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More, and Baker verſus Morecomb. Trin, 43 Eliz. rot. 1159. 


Ebr Upon an Obligation, Conditioned to deliver to the 

Plaintiff, befo2e ſuch a Feaſt , ſuch a Ship, ue all the 
Tackling thereto , oz in Default thereof , to pay at the ſame 
Feaſt luch a Sum, as John Norris, and J. S. ſhall value them to be 
woꝛth. The Defendant pleaded , That, befoze the ſald Feaſt, 
the ſaid J. N. and J. S. did not make any valuation of them. And 
Tt was thereupon Demurred , and Reſolved by all the Court fo2 
the Plainiif; Foꝛ, although he hath Election to do the one, oz 
the other, vet, the Condition being fo2 his Benefit, he ought 
to pꝛobide that the value (Gould be aſſeſſed , otherwiſe he is to de⸗ 
liver the Gaovs themſelves , Foz if one be obliged to make ſuch 
an Aflürance of ſuch Land, as the Counſel of the Obligee 
befo2e ſuch a day ſhall adviſe , 02 to pay there, and then 100. 1. if 
the Counſel deviſe not any Aſſurance , he ought to pay the oo. 1. 
F02, It being to his advantage, when Jt is perfozmed, he 
ought to p2ovide , that he perfoꝛms the one, And Walmſley fatd, 
It one be obliged to pay 20. |. befo2e the firſt day of May, oꝛ to mar- 
ry A. S. befo2e the firſt day of Auguſt next enſuing , ik he doth not 
pay the 20. |. befo2e the firſt day of May, and A. S dies befoze the firſt 
Day of Auguſt, ſo as the Condition is become tmpoſsible by the Ac 
of God in this part, yet the Obligation is fozteited , becauſe he 
hath undertaken to perfo2m the one of them, and It was his fol- 
ly , That he did not perfo2m it, when Jt was in his power, and 
election to have done it. TUherefoze , &c. And afterwards Jt 
was Adjudged fo2 the Plaintiff, Vide ante, Mich. 41, & 42 Eliz. Lamb 
verſus Brownwent. Pl. 41. 


Rant verſus Cock. Mich. 43, & 44 Eliz, rot 226, 


WV Chartz ; And counts upon the Tarrant of Dedi, & 
Conceſſi tantum. The Defendant demanded Oper of the 
Deed : And Jt appears, that in the Deed there is alſo a 
ſpectal Warranty againſtthe Feoffo2 „ and his Heirs , and 
again the Heirs , and Alsigns of the Father of the Feof- 
faz. And Jt was Demurred upon the Count. The Queſtt- 
on was, TUhether the ſpecial Marranty ſhall control the 
Generality , and expound it, o; not? And Jt was Reſolved, 
Tor ſhould not, TAherefoze Jt was Adjudged fo2 the 
Naintiff. 


Mich, 43, & 44 Eliz, in Camera Scaccarii. 
John Morgan Wolf verſus Stepney. 
Hill. 42 Eliz, rot, 693. 


Rror of a Judgement in an Action upon the Caſe fo; T02ds, 
The Erro2 aſsigned was, becauſe the Action was bzought 


Verſus 
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verſus John Morgan Wolf, and the Judgement was , Quod recuperet 
verſus prædictum Morganum, whereas that was neither his Chaiſtian, 
02 Surname : Foz Johannes Morgan iS his Chyiſttan name, and 
Wolf is his Surname, But all the Juſtices beſides Anderſon, 
and Walmſley (who held it to be Erro2 fo2 this Cauſe) reſolved it 
to be well enough: Foz it is his Name, whereby he ts known, and 
parcel of his Surname, and his entire Surname; and Wolf is 
but an Addition, and therefoze good enough, and Judgement 
well given: And if it were not $00D, it is clear, that it is amend- 
able; Foz it is but the fault of the Clerk, which is amendable 
by the Common Law 2 leaſtwiſe by the Statute of 8H. 6. 
And to that purpoſe Iꝛeüvents were ſhewn, where in point of 
Judgement there had been the like amendments, viz. Hill. 39 Eliz. 
rot. 103. betwirt Ognel, and Joyner , where the Judgement was 
Quod Henricus foyner recuperet 10.1. aſſeſſed per Juratores, & 5. I. eidem 
Henrico Skinner de incremento : So his Surname miſtaken , and it 
was amended by ozder. Alſo Mich. 33, & 34 Eliz. rot. 236. betwirt 
Thomas Wylde, and John Wheeler, The Judgement was Quod prædi- 
Rus Tho. recuperet verſus prædictum Thomam, where it ſhould have been 
Johannem , und it was amended. And Mich. 32, & 33 Eliz. rot. 2140. 
Maſly verſus Read Stafford, Uherefoꝛe upon theſe, and other Pꝛeſi⸗ 
dents „it was awarded to be amended, and the Judgement 


was affirmed, 


Price verſus Jenkins. 


AW fo2 Ioꝛds, and declares, That the Defendant ſpake (45) 
theſe woꝛds in TUelſh (reciting them particularly) ſignifying 
hzc Anglicana verba, Thou haſt murdered thy Wife. After Merdict, and 
Judgement fo2 the Plaintiff, Erro2 was brought, and aſſigned in 
hoc, That it is not averred, that the woꝛds were ſpoken in the com- 
pariy of CUelſhmen, 01 of ſuch, who underſtood the 7Uelſh tongue. 
ut it is alledged, That they were ſpoken in præſentia, & auditu 
quamplurimorum ſubditorum Dominz Reginæe. And the Action was 
bzought in the County of Monmouth, which was once parcel of 
Wales: but was now an Engliſh County. And all the Juſtices, and 
Barons held, That fo2 this Cauſe it was erroneous : Fo? it ſhall 
not be intended, that any there underſtood the ſaid tongue, un⸗ 
leſs it had been ſhewn z and then it was not any ſlander, no moze 
then if one ſpake flanderous Mozds in French, oz Italian, an 
Action lies not, unleſs it be averred, That ſome there pꝛeſent un⸗ 
derſtood thoſe Languages, as it was held in the Cale betwirt 
Johns, and Daux, Mich. 38, and 39 Eliz. in B. Reginæ, quod vide ante, Plac. 
16. But becauſe the Dammages were found to 50. |. and if the 
Plaintiff ſhould begin de novo, He might not have peradventure 
0 _ Dammages , they moved him to accept of 10.1. and ta 
make an end without further Pꝛoceedings; And fo it was done, 


andno Judgement entred, 
Gramvel verſus Rhobotham. 


Ction ſur Trover of divers Goods, 8c. The Defendant pleayd* (46) 
ed Not guilty : And after Uerdict , and Judgement fo2 the 
Plaintiff, Erro2 was thereof bzought. And the firſt Erro2 aſsign- 


ed was, Becauſe he declares wy TTY uno quater, grani, —_— 
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(47) 


(48) 


(49) 


—— — — —_— 


Milne corn, Where it ought to have:been Quarterium; fo2 Quater 18 not 
any TTozd. Secondly, he alledgeth, That he was poſſeſſed de 
una parcella piſcium Anglice Lings , and it is not alledged what par⸗ 
cel: And loꝛ theſe Cauſes it was held to be ill, and Dammages 
being entirely given reverſable in all. Thirdly, Becaule, the Il 
ſug being Nor guilty , The Jury did not finde that he was Guilty: 
But Quod derinet , and converted them to his uſe , which Tant 
amount, but becauſe it is not found accozding to the Jſſue, it 
was held to be ill: But it was conceived by ſome of the Juſtices, 
That it was amendable , if it might appear by the examination 
of the Clerk of Afiſe, That the Uerdict was found generally toz 
the Plaintiff, But they would advize. | 


Comb ver ſas Carew, and Day, Trin. 42 Eliz, ror, 806, 


Tx of Battery: One of the Defendants pleaded Not guilty : 
The other Juſtified, The Jflue againſt him was de ſon Tore 
Demeln, AND one Ven. fac. WaS awarded to try theſe Jſſues ; And 
it was found fo2 the Plaintiff, and Judgement accozdingly , and 
Erro theregk bꝛought: The firſt Erro2 affigned was, becauſe 
but one Ven. fac. was awarded to trie theſe two Jflues, Sed non allo. 
catur: F02 it is uſual, &c. Secondly, Becauſe the Plaintiff de- 
clared to his Dammage of 40.1. and the Dammages aſſeſſed by the 
Jury, were 35.1. and the Coſts increaſed by the Court, were 6. 1. 
So the ÞAaintiff had Judgement to recover 41.1 which is moze, 
then whereof he declares, Sed non allocatur : F02 the Dammages 
found by the Jury , being leſs then he Counts , although the 
Coſts amount to moze, Jt is not material. Thirdly, Becauſe 
a Juroꝛ was returned in the Ven. fac. and Diſtringas, John Weſtcot : 
And in the Nomi a Juracorum , who were (wo2n at the Niſi prius, he 
was named Philip Weſtcot , ſo another Perſon then was returned 
upon the Ven. fac. And this Erro2 was aſſigned ore tenus, and it 
was held to be a manifeſt Erro2 : And that it is not examinable, 
whether he were one and the ſame Perſon , 02 not, there being 
a Milp2iſion in the Chꝛiſtian name. Wherefoze it was Reverſed, 


Wright verſus Wright, 


Jectione firmz, Df a Leaſe made apud Abingdon of an Pouſe in Bur- 
go de Abingdon.The Defendant pleaded Not guilty, and a Ven. fac. 
was awarded de vicineto de Burgo de Abingdon, and thereupon a Tri⸗ 
al had, and Judgement fo? the Plaintiff: And the Erro2 alligned, 
becaule the Ven. tac. ought to have been de Abingdon. Sed non allocatur; 


fo2 it ſhall be intended to be all one, ore t t 
was atfirmed, CUherefoze the Judgemen 


Batemans Caſe verſus Elman. Trin. 39 Eliz. rot. 416, 


Ecinet, and Counts, That he 16 Febr. 36Eliz. delivered to the 

£ Defendant divers parcels of Plate, viz. a Baſon, and Ewer, 

a ſilver Bowl, and divers other — to be reſtozed upon the 
17. May enſuing. And that the Oetendant detained them, &c.The 
Defendant pleaded Non Detinet. The Jury finde a ſpecial Uerdict, 
That the Plaintiff was poſſeſſed 16. Febr. 36 Elz. and by Inden⸗ 
ture betwirt him, and the Defendant, bargained, and 'D - » the 

efendan 
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Defendant divers parcels of Plate, modo, & forma, prout in the 
Indenture, cujus tenor ſequitur in hæc verba , and found it verbatim, 
wherein the Baſon, and Ewer, the ſilver Bowl, and all the ch s 
cels expꝛeſſed in the Declaration are mentioned upon Condition 
That if he paid ſuch a Sum upon the 17. May following, C 
the Bargain, and Sale ſhould be void, They found payment of 
the Money at the day; But that there was a Memorandum in⸗ 
dozſed upon the Indenture, by the aſſent of them both, That if 
the Plaintiff payed ſuch a Sum 1 June 36 Eliz. that de chould 
have them again: But 1 ol che Sum upon the 1 June 
36 Eliz. was not found, And they found, That the Defendant 
had the Goods, Ec ſi ſupra, &c. The firſt Erroz aſſigned was,That 
the Ven fac. mas in Placito Debiti. Sed non allocatur. F (0 is the uſual 
courſe to enter Uarrants of Atturny , oz Efdyns upon this 
TUrit in Placito Debiti, which p20ves it to be all one, A ſe- 
cond Erro? aſſigned was upon the matter in Law, becauſe here 
is not any delivery by ment, but by Bargain, and Sale. 
But it was held to be well enough: Fo2,the Condition being ＋ 
fozmed, he ought to have them again, and then detaining is a 
Torr- A third Erro2 was, Becauſe the Jury did not finde the Par⸗ 
cels in the Declaration tobe the ſame with the Jndenture , but 
onely that he ſold divers parcels, which, although they be all one 
in name, oy be ſeveral , and Intendment will 
not help it: And ofthat Opinion was all the Court. Wherefoze 
the Judgement fo2 this cauſe was reverſed, 

Savil verſus Roads, 


Ebt upon an Obligation in London, againſt John Savil of Wake- 

field in Comitatu prædicto, Conditioned fo2 the pa of 
100. |. at Wakefield, The Defendant pleadedpayment ofthe 100. 
at Wakefield prædict. in Comitatu Eborum. The Plaintiff ſaith , 
Non ſolvit. And thereupon there were at Jſſue, andthe Trial was 
de vicineto de Wakefield in Comitatu Eborum. And fo this cauſe the 
Erro? was 1 17 » fo2 that he is named of Wakefield in Comitatu 
ptæ dicto, which is to be intended in London: And when he pleads 
4 at Wakefleld prædictum, Jt is to be intentended at Wakefield 
vlt (210jds , becauſe repugnant to the firſt. (Uhereto?s the 

0 02S , becauſe repugt . 

Trial is ill, and foꝛ this cauſe it was Reverſed, 


Scctc : Termino 


— 
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Waldo ver ſus Lambert, Paſch, 43 Eliz. rot. 276, 


— Ction upon the Cale againſt the Defen: 
&Z|| Dant, Sheriff of Southampton; Foz that, 
whereas the Plain it had ſued a Latitat as 
Sainſt one Arthur te, who was endebted 
Unto him in (uch a Sum by Bond, to the 
lntent that he being Arreſted, and having 
put in Bail accoꝛding to the courſe of the 

N Court, he might declare againſt him fo2 
@'YY that Debt ; that this CUrit being 
— delivered to the Defendant , being She⸗ 

riff of the County of Southampton, lo that intent, and he Arreſted 
him, and afterwards at Weſtminſter, in the County of Middleſex, ſuf- 
fered the ſaid Lake to & ſcape. The Defendant pleads, That he Ar- 
reſted him accoꝛ ding as the Plaintiff hath declared: But that af: 
terwards in the ſame County , he reſcouſfſed himſelf there per 
gents de County, abſque hoc, that he ſuſfered him to Eſcape at Weſt- 
minſter. And it was hereupon Demurred , and adjudged to be no 

Plea + Foz the Sheriff at His peril ought to keep his Þ2t- 

oner, and may take ſufficient power of His County, to Arreſt 
any. one upon mean Pꝛoceſs: And although it was allowed 
a good return here, and P2oceſs ſhall be awarded against 
the Reſcouſſers to punich then; Bet that is no anſwer in an Jett 
on 1 2 a him fo2 ſuch an Eſcape : Alſo the Traver- 
ſing of the Place of the Errape is not good; Fo he cannot by 
the Travers make the Place material. E heretoze it was ad- 
judged fo2 the Plaintiff. Nota, Hill. 14. Jacobi, Aye Caſe adjudged, 
That where the Sheriff returneth Reſcous upon a mean Pꝛo⸗ 
ceſs, this is a good Plea in an Action upon the Caſe, 


Dell verſus Fereby. 


Rror of a Judgement in Norwich fn an Aſſumpſit. The firſf Er- 

roꝛ aſſigned was fo2 that the Conſideration is not ſufficient 
to maintain the Action: Fo2 it was, whereas the Plaintiff had pꝛo⸗ 
ſecuted ſuch a Sute in Norwich, and they were at Jſſue, That in 
conſideration he would ſtay ab ulteriori proſecutione Setz prædictæ, 
The Delendant p2omiſed him to pay all his Charges, and 
Expences laid out therein. And alledgeth in facto, That he no 
kurther pꝛoceeded in that Sute: And that he had expended _ 
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in ſuch Sums, and that the Defendant had not paid them. Jt 
was moved, That this matter was not ſufficient to ground an 
Action: Foꝛ, although he hath not p2oceeded in the Sute , yet he 
may when he pleaſe , ſo there is not — j to binde the De- 
fendant to pay any thing fo2 it. And to —— cited a Caſe 
to be adjudged, Trin. 36 Eliz. rot. 52. in — ommon Pleas, be- 
tween Morſe, and Roſs, That ſuch a Conlideration was adjudged 
inſufficient to ground an Action: But all the Court here held it 
to be good enough F92 the ſtaying of the Trial of a Cauſe is 
ſufficient to ground an Action , eſpecially fo2 the Charges ex⸗ 
pended , and denied the Law to be ſo in the Caſe befo2e cited. 
Secondly, It was moved, That the Declaration was ill, be⸗ 
cauſe there was not any Place ſhewn , where the Expences were 
laid out. Sed non allocatur : F02, it being in proſecutione ſectæ prædi- 
az, It ſhall be intended to be in the ſame Court. This alſo is 
but — —— to the Action, wherefoze the Judgement was 


* Heyward verſus Lypſon. 


fac. Awarded , any all Deniſens _— the —_— 


awarding of the Far z noꝛ p2ayed, that it might be awarded de 


| he, having taken Co- 
nuſance that he is a ranger s ought at his peril to take his 
Ven. fac. dccoꝛbingly, as it is where a Baton, oz Peer of the 
Realm is ſued , if no Rnight be returned, he may take advan- 
tage thereofat the time ofthe Trial : And peradventure the De- 
fenvant here did not know of the manner of the return, until the 
time of the return; wherefo2e it is reaſon, that he now should 
take advantage thereof, But Gawdy, and Fenner held, That the 
Caſes were not aitke : Fo2 there the Defendant might not pay 
ſuch a return: And the Plaintiff might take Conulance, how 
thereturn ought to be , and that it 19 a priviledge fox the Defen- 
dant, wherevf he may take advantage at the time of the Trial. 
And the naming of him Merchant — not material, if 
it ſhould not have been ſo done, if ſuch Addition had not been. 
erefoze they awarded the Ven. fac. to be good, and the Trial 
to be thereupon. And Gawdy fald to the Detendants Counſel, 
That if they conceived the Law to be otherwiſe, they might try 
it in a CUrit of Erroꝛ, ſo as the Law might de certainly known. 
And it was oꝛdered accozdingly. Vide 19 Elz. Dyer, 357. 


Waller 


(3) 
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(5) 


(6) 


ney out of a Bag, 02 


Waller verſus Croot, Trin. 43 Eliz, rot. 674, 


Diez upon an Obligation Conditioned, That if the Plain- 


tiff injoped ſuch Land until the full age of J. S. and if J. S. 
within a Moneth after his full age, made an Aſſurance to the 
Ilaintiff of the ſame Land, That then, &c. The Defendant 
Beads, That 1-5. is not yet of full age: And becauſe he did not 
anſwer, whether he had enjoyed it in the mean time, and the 
— is in the Copulative ; Jt was - adjudged fo2 the 
aintiff, 


Clerk verſus James, Hill. 43 Eliz, ror, 455. 


Ex. of a Judgement in the Common Bench, The Erroz 
alligned was, Becaule in an Action of the Caſe fo2 TUo2vs, 
fo2 calling him Thief, apud in Com. Eſſex. The Defendant Juſlt- 
fies, becauſe the ]laintiff had committed a Robbery apud Wor- 
thington Within the ſame County. The Jſſue was de ſon Torr de- 
meſne ſans tiel cauſe. And the Ven. fac. was awarded from D. where 
the TU92ds were ſpoken, and a Trial thereupon , and held ta 
be ill: And a new Ven. fac. awarded from the Uiſne of W. where 
he Juſtified,and a Q er dict thereupon fo2 the Plaintiff, and Judge- 
ment thereupon: And now.Erro? thereof bzought, becauſe the 
Ven. fac. wag as well to be awarded from D. as from W. Sed non 
allocatur: F0? by the Juſtification the TU102ds are confeſſed, and 
the Jſſue is onely upon the Cauſe, 7Uheretoze the Trial is good, 
and the Judgement was affirmed. | 


Ledeſham verſus Labram, Hill, 40 Eliz. rot. 116, 


Crion ſar Trovers ot ten Angels, and converting of them, The 
Defendant pleads, That there was a TUager betwirt the 
Plaintiff, and one Currance, concerning the Quantity of Bards 
of Qelvet in a Cloke : And the Plaintiff, and the ſatd Currance, 
each of them delivered into his hand ten N each of them 
agreed, That if there were ten Bards of Uelvet in the Cloke, 
that then they you d be delivered to the (atd Currance , and if not, 
to the Plaintiff: And alledgeth in facto, That upon meaſuring of 
e Cloke, it was found that there were ten Bards of Uelvet 
erein: Eren he Delivered them to the faid Currance, 
which is the fame Converſion, &c. And it was thereupon De- 
murred, and agreed, Firf, That an Action of Trover lies of Mo⸗ 
heſt: But fo2 the Plea, Gawdy held it to 
be good _—_—_ F02 the — thereof is the fitteſt way 
fo2 the trying it: And when it is ſo found by the meaſuring , 
ath good cauſe to deliver them out of his hands to him, 
jad won the Mager. But Fenner, and Popham held, That the 
Nea was not good: Foꝛ it may be, that the meaſuring was falſe, 
and therefo2e he ought to have averred in facto, That there were 
ten Bards , and that it was ſo found upon the meaſuring there- 
of. And he might well have pleaded the General Jſſue , and gi⸗ 
ven all the matter in Evidence; Foz it is but Evidence: And 
when he delivered it accowing to the intent of the Bargain, it 
is not any Converſion, TUherefoze by the aſſent of Gawdy _ 
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te Clinch) it was ruled, That Judgement ſhould be cntred fo2 the 
Mlaintiff, unleſs other matter were ſhewn, &c. 


Pain verſus Rockeſter, and Whitfield. 
TrIn. 42 Eliz, rot. 379; 


* fo2 pꝛocuring him falſo, & malitioſe, to be endicted of 
ſuch a Robbery, and to be detained in Pꝛiſon until he were 
acquitted, &c. The Defendants plead, That they were robbed 
upon the Þigh-way by perſons unknown, whereof one of them 
rode upon a Bꝛown Gelding; And that they made Hue, and Cry, 
and could not finde them: And that afterward, Wbicheld, one of 
the Defendants came to ſuch a Town, where the Plaintiff was, 
and he well obſerving him, ſuſpected him to be the Felon , who 
was upon the B2own Gelding , and went to the other Deken⸗ 
dant Rocheſter , and ſhewed him his Sulpition; and he coming, 
and ſeeing him , had the ſame Suſpition : TUhereupon they re- 
parren to one Sams a Juſtice of Peace adjoyning, and obtained 
is {Uarrant to bing the Plaintiff to be examined, who having 
notice thereof abſentedhimſelf , ſo as he could not be appzehend- 
ed: And that afterward Juſtice Gawdy, upon complaint unto him 
by ſome of the Plaintiffs friends, eramined matter , any 
thereupon connmitted the 228 to Gaol in Eflex, and adviſed 
the Defendants to Exhibite a Bill of Endictment fo2 that Rob- 
bery. Whereupon they erhibited the Endictment in the Decla- 
ration, upon which he was Endicted, &c. Quz eſt eadem conſpira- 
tio & procuratio de Endict. &c. And it was thereupon Demurred, 
Hobart f02 the JIlaintiff moved, That the Plea was not good: 
Firſt, becauſe 4 — not alledge any ſufficient cauſe of Suſpiti⸗ 
on, but their own Jealouſie. Secondly, becauſe it is not ſhewn, 
what Evidence was given to the Endickoꝛs (vn. ) whether it was 
moze then was ſhewn befoze. Thirdly, becauſe in their Plea 
They ſpeak nothing of the ITmpuſonment. But all the Court 
reſolved it to be good enough: Foz their cauſes of Suſpition, 
and abſenting of himfelf, after notice of the Marrant, are 
cauſes ufficient , aud he need not ſhew what Ev e wag 
ven: And the Jmp2iſonment need not be anſwered , when 
Endictment. ts grounded upon good Cauſe, But Gawdy doubt- 
ed whether it were a Plea, Becauſe it amounts to a Non Culp: 
Foꝛ it is not any Conſpiracy at all. But the other Juſtices held, 
That it was a good Plea, per doubt del lay gents : F02 that he con- 
feſled the p2ocurement of the Endictment , and avoided it b 
matter in Law; Eſpecially the Demurrer being general, he ſhall 
not take advantage thereof, TUherefoze it was adjudged to2 the 
Defent. Mich. 44, & 45. Plac. 4. 


(7) 


— 
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Colgate verſas Bacheler, 
Mich, 43, & 44 Eliz. rot, 3217, 


D upon an Obligation Conditioned, That if R. B. Son of the 
Defendant do at any time on this fide, or before the Feaſt of St. ohn 
Baptiſt, which ſhall be in the year 1604. either as Apprentice, or Servant, 
or for himſelf as Maſter, or otherwiſe, uſe the Trade of an Haberdaſher, 
within the County of Kent, Cities of Canterbury, or Rocheſter , if then the 
within-bounden R. B. do upon requeſt pay unto the Plaintiff 20. 1. That then 
the Obligation ſhall be void. The Detendant after Oyer of the Con- 
dition pleads, That the Obligation, and Condition were againſt 
Law, whereupon it was Demurred in Law, and after Argument 
it was reſolved by the Court, That this Condition is againſt 
Law, to Pꝛohibite, 92 Reſtrain any to uſe a Lawful Trade at 
any time, 92 atany place: Foz as well as he may reſtrain him 
fo2 one Time, 02 one Place, - may reſtrain him fo2 longer 
Times, and mo2e Places, which is againſt the benefit of the 
Common Tlealth; Foz being Free-men , it is Free fo2 them 
to exerciſe their Trade in any Place. And although it were al- 
ledged, That here he is not Pꝛohibited, oz Dbliged abſolutely, 
oo he ſhall not exerciſe the Trade of an Blame r: But 

at 4 it , that he ſhall pay to the Plaintiff 20. l. and 
lo it difters from the Caſe, 2 H. 5. 5.b. Bet the Court ſaid, It was 
all one: Foz he ought not to be abzidged of his Trade, and Li⸗ 
ving. Tlherefo2e it was adjudged foz the Defendant, 


Flud verſus Penington. 
Mich, 43, & 44, Eliz. rot. $34. 


gar fac. Upon a Judgement in Debt againſt Terr-Tenants, 
The Sheriff returns, Quod Scire feci 7. Z. tenenti unius Meſſuagii, 
&c. And the ſald J. B. comes, and Pleads, That he is not Te- 
nant , againſt the return of the Sheriff, And it was thereupon 


Demurred , and adjudged fo2 the ]Ilaintiff , That it was not 
— Per and that the JPlaintiff might have - Execution 


— 
ä — 
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Sir William Clerks Caſe, 


A2 upon the Cafe; Foz that one J. S. being Out lawed at the 
X Platntiffs Sute, and a Capias utlagatum Awarded againſt him, 
directed to the Defendant,Sheriff of the County of Bucks. return- 
able at fuch a day. Sec. And becauſe he did not n the UUrit, Che 
Action was baught, d Judgement againſt the Defendant, by Non 
fum Informarbs; and upon a TUrit of Jnquiry of r am- 
mages found to 40.1. And now Williams mobed in of | Judg: 
ment, That an Action lies not foz not returning of the TUrit 
But he ſhould be onely Amerced to2 his contempt. And of that 
Dpinion were Walmſley, and Warberton. Foz in not returning this 
FUrit the Queens Command is neglected , which the ought to 
puniſh, But by Walmſley, Ik the party,who Sues that TUrit,ſhews 
to the Sheriff the party, who is to be Arreſted, and Deltvers unto 
him rhe crit, requiring him to make the arreſt: I he doth it 
not, an Action upon the Cale lies _ him, But here Non con- 
ſtar, whether the Party was Arreſted, q that the Sheriff could 
finde him. Theretoze, &c. Kingſmil; Altho the Queen may pu⸗ 
nich the contempt : yet the Party, having loſs e returning of 
the Mrit, map have his Action alſo. And the Clerks ſaid, 
There were many Pꝛeſidents, That ſuch Actions have been 
bꝛought. TUherefo2ezabſcace Anderſon, Adjournatur. 2 


Robinſon, Vicar of the Church of Kimbolton, verſus Bedel. 


TY aſs, Foz taking of certain Loads of Mood, ſet out fo2 
thes : The Defendant pleaded Not Guilty. The Plaintiff 
fo2 Evidence ſhews, That in the time of King Ed. 3. the Rectoꝛy 
alia.) the es of Mood were Allotted to the Uicar. The De⸗ 
kendant ſhews, that fo2 160. years laſt paſt, There had not 
ny Uicar pꝛeſented there, until the Plaintiff obtained a Þ 
tation from the Queen by colorof Lapſe: And/ ſo | 
in regard Jt had continued ſo long in this maner, That it teun 
ted again to the Bectozp. But the Court we prey the Jury ; 
That although a Uicarage is always taken out of the Parſonage, 
and fo2 the neceſsity thereof may be reunited to Jy the Nat⸗ 
ſonage, yet by continuance of time in not pꝛeſenting a Alcar, 
which ts the Default of the Parſon himſelf, Fe ought not to he 
ought 70 be chewon of the eeuniting thereof. Eheretore by the 
n e ng - W 
Courts direction the Jury found foz the Plaintiff, r 


Mellows verſus May. Trin. 43 Eliz. rot. 402, 


— 
"4 
* 


Reſpaſs. Apon a Special Uerdict, The Caſe was, Ralph Mellows 
and his Mike were Tenants fo2 Life. Afterward the Leſſo2 
fo betwirt him, and the ſaid Leſſees, and J their Son, 
ated 30 July 21 Eliz. Lett it to the (aid Baron, and Feme, and their 
Son Habendum a die Datus Indenturæ fo2 their Lives, and made Lt- 
very 23 Eliz. ſecundum formam Chartz. And whether this be a good 
T tttt Leaſe, 


(19) 


(1 


(12) 


. 
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Leaſe, 02 void: And if it be vold, TU hether, notwithſtanding, It be 
a Surrender of the firſt Leaſe n were the Queſtions. And t was 
Reſolved by all the Court, That the ſecond Leaſe was void: 
F02 as much as it is Habenduma die Datus. And the Livery made 
Gong time after it will not help it: But yet they held, That it 
was a Sutrender of the firſt Leaſe ; Fo2 the acceptance of the Tn: 
denture in the Contracting, and Agreement to have a new Leaſe, 
made a Surrender of the firſt Leaſe: As if Leſſce f02 Life, oz 
years, takes a Leaſe at Mill of the ſame Land; And, as (Walm- 
erg toe Siig or ofthe an Lend ben ent 

a be 0 E N pz 4 
an Immedia e Surrender of the Eſtate, accozding to 21 H. 7. 7, 
And It was Adjudged accozdingly. 


The Biſhop of Hereford verſas Scory. 
Trin. 43 Eliz. rot. 1039. 


(13) Econd Deliverance. The Defendant Avows fo2 Dammage⸗ 
Feſant; F02 that the Bishop of Hereford, ]I2edeceſo?2 to the 
Plaintiff, Lett the place where, &c. 14 Eliz. to the Defendant, and 
two others, fo2 thzee Lives, rendering 13.1. 6. s. 8. d. Rent, and 
that this Leaſe was the ſame year confirmed by the Dean, and 
hapter : And Avers, That Jt was the uſual,and ancient Rent, 
and the Land uſually Oemtſed, &c. The ]Ilaintiff replies, That 
_ Land was Parcel of the Demeſns of ſuch a Pannoꝛ, and uſu⸗ 
ally befo2e that Leaſe, retained in - 5 hands of his ]2edeceſſo2s 
fo2 Hoſpitality, & confeſſes the Lea Ln how his ]edeceſſo? di⸗ 
ed, and himſelf created Biſhop, &c. And Traverſeth Quod fuit ma- 
gis uſualiter dimiſſa, &c. modo, & forms, ec. prout, ec. And Jt was 
thereupon Demurred. Foz it was Alledged by the Defendant, 
That the Travers is to a matter not material: Fo2 by the Com⸗ 
mon Law a : with the confirmation of the Dean, and Cha: 
pter, may Demiſe any Land without Reſerving any Rent. And 
the Statute of 32 H.8, takes nothing from the Common Law, 
but adds moze, ( viz.) That the Biſhop onely may Demiſe Land 
tiſually Demiſed, rend2ing the ancient Rent, And that Jt ſhall be 
good without Confirmation, &c. And the Statute of primo Eliz. 
reſtrains the Common Law; That no Leaſe, or Grant, & by Biſhops 
( unleſs to the Queen) except Leaſes for twenty one years, or three 
Lives, whereupon the Ancient Rent is reſerved, ſhall be good. And this 
Statute is not a Reſtraint to any Land: And therefo2e Jt is 
not neceſſar by this Statute, That the Lands ſhould be 11- 
ſually Demiled⸗ and therefoze Jt continues as at the Common 
Law: Jt being then a Leaſe Confirmed, is good , and the 
Travers ill. But all the Court Reſolved to the Contraty. 
Fez although at the Common Law any Leaſe by a Biſhop 
with the Confirmation of the Dean, and Chapter were good: 
And the Statute of 32 H. 8. makes Leaſcs good by the Biſhop 
only, which are made accoꝛding to the Statute without any Con- 
firmation, Bet the Statute of primo Eliz. Oꝛdains, That na 
Leaſe ſhall be good, vthleſs it be TUarranted by the Statute 
of 32 H. 8. and Ouſts all Grants ,-and Leaſes at the _— 


* 


— — 
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mon Law, and is a prohibition againſt them. And whereas the 
Statute appoints, that the ancient Rent ſhall be Reſerved, 
It is thereby, Limited, and Intended, That the Land ſhould 
have been ulually Demiſed, Foz otherwife the ancient Rent 
cannot be payd fo2 it. TAherefoze the Travers is good, and to 
à point material. And Rule was given, That Judgement ſhould 
be Entered acco2dingly, Unleſs, &c. 


Tettt2 Termino 
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OF THE 
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Bellew verſas 8 Paſch. 43 Eliz. rot. 434. 


W” Rehab tu king his Cloſe, and killing two 
ö Tones. The Defendant — es; $, £02 
urtenant 


Common 
an _——_— by Preſcription. And becauſe the Contes 
were EEE — he killed n 
i 


was 
That It is not any Plea. Foz the Demurred, Gore of C the 80 h Jnte- 


nk againſt all Eſtrangers, and the Commoner hath no- 

te thre, but to take his Common with the feeding of his Cat- 
e there, and he e oughe not 20 veſt deſtroy of the Soil ma whic 12 1 
may make Fich ponds. 

ED — 22 H. 6.59. 3 H. 6. 55. 
And fo2 this point in Queſtion, It was adjudged 29 Eliz. betwirt 


Old. jt 8 Court: That a Commoner cannot Juſtifie the 
8 there, xc mat e contra, ſ That it ts a good Plea, 
Commonee hath no other means to hel if but by 
beharmful to his Common, and dig, and 
» E take from n him all the benefit ofhis Com- 
theint mmm And the are ſuch Creatures 
- and being eeſtemed asharmful 
— Tay we ell kill them Rs he may kill Fores, 
ee Petey, e Far the Con i 
e 9 * 
e oem 
n 
— 1 ort is lawful, therefoze te biting em unlawful, 
and not Juſtifiable. And Jt was Adjudged fo2 the Plaintiff. 


Holdringſhaw verſus Rag. Trin. 43 Eliz, rot. 1295. 


TI b fo2 Entering into his houſe, a and TA of his Goods. 
"Defendant pleads Ds, 

d — 11 05 inte. was N un⸗ 

Ly 4 Demand mw 1 

D. 


Licen is co⸗ 
any purpoſe anda his Debt, elpectally It being TE 
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A was „But 
1 EEE e 


TIN H. 6. gar . Park, © 


4 CUIUne 5 
lowed to be judged fo2 - 


_— 


+ 16 aſd © SUL FELT 
Plea.Wherefoze Jt was Ad 


wk Lloyd, 
t in nem. $07 ee nthe (3) 


and therefo Action „30 
Ali am Second Becmul x rezites not the whole Record, 
but begins at raſſ 

oz it is 5 — 
xp o hew the 
Apis he Can 


allocatur. 
not ne 
15 0 


whole 
Gau of 


Cap- 

ones by and to eſcape: e 
— is named ot S. in County Norff. 172 

—— D apud S. prædict. So the Arreſtis oſed in the County 

ff. and then It 10 Ton and there cannot ror any Eſcape 

bur this was held to be a manifeſt ncurable 

rro2- And efoze the Judgement mas Reverſed, 


Cox verſus Humphries Hill, 44 Eliz. rot. 349. 


_ * 1 

A Q50n ft thelt 1619s Hok ſpoken of the Fs Wives S 8 Son ht (2) 

1 no: fo) hoſe _ —— Adjudged, bb 
maintainäble. Vide Folles, Trin. 44. Pl. 4. 


Sir Edward Cleer verſus Parker. Mich, 42, & 43 Eliz, ror, 96; 


al Uerdict in 
Ex Thee: nan Ut, pens Ip erdict in (3) 


8 


Mannoꝛs, 
to and foꝛ the 
ae 


ng nd 
—— 14 in capite. And after wat 


— 
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t is a good 
and 

li, 
when the Milli may be Conſtrued to take effect in any part, Jt 
ſhall be | gene to part. But when a ill is utteriy Fold ta 
ny att Intereſt, (as it is in the Cale in Queſtion ) becauſe 
he had befo2e diſpoſed of two parts by an Act executed fo2 the bene: 
fit ot his ite, and Chtldzenand the Statute doth not give him 
authozity to diſpoſe of moze by his ci, the Conftructionſhallbe, 
That the Till hall not be — — But that Jt = be a 
limitation of the uſe upon the F t, and the Depilee ſhall 
take by the Feoffment; Fox otherwiſe he ſhould not take at all. 
(4 herefo2e It was Reſolved, and Adjüdged acco2dingly againſt 
Sir Edward Cleer. And he bought a TUrit of Erro2, and Alsign- 
ed Erroꝛ in this matter in Law: And Jt being moved, and no 
other Erro2 opened then this matter in Law, Popham, Fenner, and 
Yelverton ( Gawdy abſente ) held, That the firſt Judgement was 
— and gave Rule mn, That the firſt Judgement 

uld be affirmed; unleſs other matter were ſhewn by ſuch a day. 
At which day Saig moved other 'Cauſes, and it thereupon was ad- 
journed. Vide poſtea, Trin. 2. Jacob. f. 31. & 6 Co. 17. b. 


Fountain ver ſus Rogers. 


(6) „ fo2 theſs woꝛds. Thou art a Rebel. It was Demurred up- 
on Declaration, and without Argument Adjudged fo2 the 
Defendant, That the wozds be not Actionable, 


Brook verſus Wiſe, Mich. 43, & 44 Eliz. rot. 


(7) Ction f02 theſę woꝛds, Thou art a pocky Knave, Get thee home to 
7 thy pocky Wife, her Noſe is eaten with the Pox. It was moved af- 
ter Uerdict, That the wozds-were not Acktonable. Foz It ſhall 
not be intended by them, That he is infected with the French Pox, 
and otherwiſe the Action lies not. But all the Court held, the Actt- 
on was maintainable : Foꝛ the woꝛd cannot be otherwiſe intenda- 
ble, but that he hath the French Diſeaſe; Fo; It is conceiped he is ac- 
cuſed to have the ſame Diſeaſe,which his ¶Mlite hath: And that the 


wo2ds purpozt, That he 1 ns by ſaying, That 
his TUives Noſe is eaten .Whexefoze It Was Adjudg- 


| Pays Caſe. 


(8) J.J*onaSpectal Aerditt, Che Caſe was: That one Deviſed 
UA n F ag The Cale was. That on as, Re- 
-mainder atter to the Dlamttſt, and his beirs ; Oe died © The 


KA 


5 EET" in Banco Regine. _ 


n him. 
acc n that the 
Skidmore 2 8 


(9) 


| ET * 


In 
4%" 0 Corona fit 


lenged non L Sed non +... vat 
ed, There were an More Co ves them 18 8 1 
were chelun; And then the Kart a Awarded unto him 95 


per name is good. 
Baſpool verſus Long. Trin. 42 Eliz, rot; 289. 

Pon i cial Uerdict, The-Caſe was fo Cu- ( 
U Spe » The E und; Tha: ne (10) 


of N. was, That ifany 
aThisHq — — 


880 
* 


tas geb for the 2 


The Lady — Trio, 43 bi pez. 
Rror g If ay . the | 


koz —— 11 Ad Kar 
Thar 0 tame at his Age e 


But an au ne — 4 — tur. F | 
of the Hown e is ſufficient, and Fee he Emi ering 
to-have Debt; oz Aſſumplic ; Ag 32 H. 6.8. 3 Ed. 4. 21. Ed. 4. 26. 
Dyer 347, and 337. ' Woortons Cale, Thirdly Becauſe there is not h 
any, | - —. ſhould. der 1 2 t 
8 52255 It; iron xs is not any pie 
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— But it ſufficeth fo2 him to Embꝛoyder the Gown him. 
2979992 hall ne ver be intended. That It was the ]PlaintiffSGown, 
which he! he was hired to Embꝛoyder. UA heretoꝛe the Judgment was 


Dighton verſas Bartholomew. Paſch. 42 Eliz. rot. 269; 


| ofa Judgement in Nativo habendo. The Erto2 Aſsigned - (12) 
was; F02 that the Plaintiff Sued a Nativo habendo, and after 
g Pone facias Loquelam, and, at the x4 of the return thereof, the 
1Plaintiffappeared not, and a final Judgement was Entered a- 
ainft him, and that the Defendant d bequit fo2 ever, CR ia 
— t to have onely a Miſerico 
ted befoze Appearance, and ſo be 11 Hilarii 12 
H. * hoy 317. where 1 in ſuch Cale was ln miſericor- 
dia Onely, and not Final. And of Fd were the whole 
Court. UWlherefoze fo2 this It was D. Vide 6 Ed. 2. 12 Ed. 2. 
& 19 Ed. 2. tit, Villanage. 26: 28. 32. 


Rippon verſus Norton. 


\ Sſumpfit- IXI man one J N the Defendants Son Aſſaitlted (13) 
the ]Ilaintiff, and offered to Stab him; And alſo Aflaulted 
one Richard the Tok aintiffs Father, and offered to beat him, where- 
upon the [og — Father complained to Sir Anthony Mildmay, 
Juſtice ory cocks and required the Buretys of the Peace, and 
offered 118 That he feared bodily harm, & at in con⸗ 
ſideration the PÞlaintif, and — ather wo wid 7 Deliſt from any 
further complaint, and that efendants Son ſhould no fur- 
ther be troubled concerning 5 the Defendant aſſumed; That 
— $ Son ſhould keep the Peace towards the Plaintiff, and _ 
4 his Father. And Alledgeth in Facto, That they, truſting 
with pꝛomiſe, did nr, zoceed in * com aint, Aud that not- 
ſtanding the De Son had A aulted the eb 
any beaten him, and — him. Upon Non Aſſumpſit pleaded; 
ny found fo 155 . It was 3 Aledged in Arreſt ot 


Judgement, ng, ar and io earner of of — complaint 
was nota ſi c complaint 
arid not _ the anti, therefo2e 

ht bad not A 2 of Action;And that Ad. omi 
z dis Son hotly not binde him. 15 = rt 12 
Chat the Declaration was goo. 100 ders ng cauſe : to p90 : 

1 


— the the Surety of the Peace, the ſtaying f is a 
Con * 154 And the complaint of the one is ſufficient fo2 the 
0 nd that the Fat her hath good Cauſe to make that p20- 
miſe toꝛ his Son. And ika meer S ger hav made ſuch a pꝛo⸗ 
miſe tn behalf of the Defendants Son the Plaintiff, » rely mg 


„did fo2bear the tion of his » an 
. 
o fortiori, e F 
„IA Jt was Adjuvged {02 the [laintrit Vide Antea; Mich. 

„& 44 B 


® 
 Unuuy Eatofi 
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(14) 


(15) 


Eaton verſus Ap-Harry, 


Rror of a Judgement at the Seſsions apud Denbigh. The Erro2 
was Alsigned in hoc, That in an Ejectione Firmz of Land in Den- 
bigh-Lewelling, and Iſtred-Canon, Not Guilty being pleaded, a Ven. fac. 
was Awarded de vicinero of all the UAills, And the Sheriff returned 
it in this maner, Executio iſtius Brevis patet in quodam Panello huic Breyi 
annexo, and the Panel was made in this maner, Nomina Juratorum 
de vicineto de Denbigi- Lewelling, & Iſtred (omitting Canon ) inter, &c. 
And Jt was Alledged to be an ill return. Foz from one of the 
Uills viz. from Iſtred-Canon ) no Juro2 is returned. But Gawdy, 
and Yelvercon held it to be well enough: Fo2 when the TUrit is 
EnDo2ſed, Executio iſtius Brevis, &c. It ſhall be intended to be dulp 
Executed in all points, and iſtred, and Iſtred-Canon ſhall be intend- 
ed to be all one. The Addition alſo of the Viſnes upon the top of 
the Panel is not uſual, and Jt is but Surpluſage, and ſhall not 
— But Fenner e contra. Fo although, That if there had not 
een an Addition upon the top of the Panel, The TUrit ſhould 
have been intended to be well returned, by reaſon of the woꝛds 
Endoꝛſed thereupon. Bet, when now it appears to the Court, ot 
what Aills he returned it, and he did not do it accozding to the 
Crit; It is as ill, as it he had omitted one alt er. And Iſtred 
ſhall not be taken fo2 Iſtred. Canon, hut fo2 another Uill, Where: 
foze he conceived it to be ill. Et adjournatur. 


Chambers ver ſ Hubberd. 


Sſumpſit. In Conſideration, That he, with J. S. would become 
bound fo2 the payment of 10-1. with the Defendant; That 
the Defendant Aliumed to do ſuch an Act, and Alledgeth in Facto, 
That he with J. S. became bound in 20. |. cum Conditione Subſcripta, 
pro ſolutione decem librarum. The Defendant pleaded, Non devenerunt 
Obligati modo, & forma, &c. The Jury found, Quod devenerunt Obligati 
in this maner, Noverint Univerſi nos, &c. obligar: to the Defendant 
in decem libris Solvend. ec. Et fi defecerimus in Solutione, tunc obligamus nos 
in 20. 1, G. Sd it is quaſi a Condition inſcribed in the Obligation 
it ſelf ; and not Subſcribed, And whether Jt was found fo2 the 
15lainttff, oz not? was the Queſtion, Popham, and Gawdy held, 
That It was found fo? the Plaintiff: Fo2 the Subſtance of the 
Declaration is found, and the Modo, and the Forma be not much 
material, although it be Alledged in the Declaration, They were 
Obliged in Condirione Subſcripta: AS where the Condition of an Db- 
„ is, Thathe hall not cõmit {Uaſte, In Debt bzought, &c- 
The Maſte was Aſgigned in ſuccidendo 20 Quercus. The Jflue was 
Non ſuccidit 30 Quercus, modo, & forma, c. und the Jury found, Quod 
ſuccidit 10 Quercus, gt is found yr Plaintiff, And Sub- 
{tance being, w ey were Obliged to pay 20.1. t being 
found, Jt is well enough. TUherefoze, &c. But Fenner, and Yel- 
verton e contra. Fo; in ant Action upon the Caſe he ought to De- 
clare the Truth of the Calk, and not to vary m fn — 
point : And it he varies, he fails. And there is not here any ſu 
Ooltgation as he Declares ; Foz that Jnſcrtbed was Parcel of 
[ed 159 Parte! deere Wherefore M15 not the dae Sign 
* reot. £ t E 
tion, whereof he Counts. Ec — * 


Chicheley 


hu % 4* — — 
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Chicheley verſus Batker, 


. _ fo2 theſe wo2ds; Thou — pegs a Recoidolinee taken before (16) 


Fiſher, and others: And Kel Und Tok the Action oy. Fo2 


Forged ſhall be intended — 9 5 

Peace, Wh had Authority in tone t teins a3 T ie of 
eace 

— unto him. And AED fo2 the aintiff, 


The Lord St. John verſus Bandting. 


Ebt; as Executo? to the Lord st. John: who is dead; againtt the 
D Defendant Executo? of the Bon: who was to pay p a Relief. 
After {Jerditt, The Jſſue being Cr found fo2 
35 Plaintiff, it was moved in ere of Jud! 

cuto2 of the Lo2d, neither by Commgn Law, no? 
the Statute of 32 H. 8. may niaintain an Action of A, 0 
a Relief due to the Teſlatoz. But the Court held ciearip.thi 

Je Eve ue the Letter, and Intent of the Statute : 2 
the Teſtato2, although it be not an Annua Serbe 
— A, Jt was moved, That Debt lies not again the 
Executoꝛ of the Heir, Jt being a Perſonal duty by the Te 
to2, no moze then Debt lies not againſ> the 1. K. ok the 
Warden fo2 an — e of the Mardens. But the Court held, 
That the Action weil lap; Aud the Caſes be not alike. Foz in 

e one Caſe the Teſtato2 was chargeable fo2 a perſonal wzong, 
theo died wi "bis Perſon, and is c 1 by the Sta- 
tute⸗Lam: which charge ſhall not fall upon his Ereruto?- 
But in this Caſe De * was charged as fo2 a duty 
due by him, fo2 which he might not have waged his Law. 
Wherefo2e bis « Executo2s are alſo chargeable. And Jt was 
Weer. fo2 the Plaintiff, Vide 26 H. 7. 1. 28H 8. Dy. 24:7 H. 6 
13. 11 I5. 


Nu was moved in Arreſt of Pans 
EE doth not charge 


Riches ws Bridges. 


— ſic. F02 that he was Endebtedto J. S. in twenty Combs 
arley, to be dell vered unto him at ſuch a day, in Conſi⸗ 

S that he would deliver it to the Defendant befoze the day, 
e Defendant Aﬀlumed, 2 omiſed to deliver it at the day ta 

J. 5 and Alledgeth in facto, delivered it to the Defendant; 
and the Defendant had ! — ered it to J. & It was moved 
in ret 2 —1— 


inn 1 ba — not 
anp uſe of ot, no2 any be Pr it. But ur the e bole Court ourt held i 


(17) 


(19) 


(19) 
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(20) 


(21) 


(23) 


to be a good Conſideration, F02 in regard he received it, and made 
ſuch a pꝛomiſe, It ſhall be intended ende had (ome-benefit there- 
by, viz. That he had the better C retain it in his hands: 

2,9therwile he would not have made ſuch a (== And it by 
any Intendment It can be, Che Law will well intend it. TUhere- 
koze It was Adjudged fo2. the-Plaintiff, Note, afterwards upon 
a CUrit of Erro2 in the Erchequer-Chamber, Jt was Reverſed 
fo2 this Caule ;:-F92 that there was not any ſufficient Conſidera- 
tion, whereby the Law takes any regard. 2 


Devent verſus Popham. Trin. 43 Eliz. rot, 157. 


1 of y, wherrin he Declares againſt the Defend- 
I ant nuper ue E in Comitatu S. Chandler. The Dekendant pleads 
in Abatement ot the Writ, That he, the day of the TUrit pur- 
chaſed, was a Gentleman, dc. Ee hoc; &c. And Jt was thereupon 

emurred. And held by all the Court, That the lea was ill, 
becauſe he did not Traverſe, That he was a Chandler. Fo2 if a 
Gentleman will Occupy any Trade, Oe map be called, and written 
by the name ot his C rade, and not Gentleman.Therefoze Jt was 
Adjudged fo? the Plaintiff. 


Williams verſus Green. Trin. or Paſch, 43 Eliz. rot. 1431. 


Dos upon a Bill. The Defendant pleads, That the ſaid Bill 
was delivered to the Plaintiff as a Schedule upon Condition, 
That if the Plaintiſt delivered unto the Defendant an Poꝛſe upon 
ſuch a day, That then Jt ſhould be his Deed, otherwiſe not. And 
that the ]laintifhad not Delivered the laid Hozſe unto him, and 
ſo Non eſt Factum. And It was thereupon Demurred, and Reſol- 
ved by the whole Court, to be no Plea: Fo} a Deed cannot be 
delivered to the Party himſelf as an Eſcrow, becauſe then a bare 
Averment without any writing would make votd every Deed, 
CUherefoze Jt was Adjudged to2 the Plaintitt. 


Gravenor verſus Mete. Trin. or Paſch, 43 Eliz, rot. 431, 


AS of the Caſe upon Deceipt, Foz that he Sold unto him 
two Dren, and warranted them to be ſound, & abſque infirmica- 
te, ubi revera non fuerunt, &c. The Defendant pleaded Nor Guilty and 
the Jury found him Guilty fo2 the one, and not Guilry fo the other. 

nd Jt was now moved tn Arreſt of Judgement, becauſe the 
(Uarrantie Alledged was joint, and now he is found Guilty but 
of the one, and therefoze it is not the ſame JAlarrantie. But the 
See Conn ue Be Wir Haney 
| ceipt, efoze Jt : 
judged fo2 the Plaintiff, . l 


Colbrook verſus Forſter. Paſch. 44 Eliz. rot. 3012, 


upon an Obligation of 200. 1. The Defendant pleaded, 

That after the vapor the TUrit CD (viz. ſuch 171* 
apud D. He payd unto the {Plaintiff oo. 1. Parcel thereof, which he 
received. Judgement de breife, ec. And a ſpecial Demurrer was 


A Ebt 


thereupon; Becauſe he ſhewed not Acquittance, 02 Releale 
SE it. And, without Argument, zt was Adjudged fo2 the 


Hungate 


ME YOAS <7 "ah OE 


E 112 45 BT n K, in Conmuni Banco. 
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- Hungate verſu Maſe, & SmitÞ, Trin. 42 Flix: rot, 2 


Dez upon au Arbitrament. he Caſe was, 
tiſt on the one part, and the Oefendants on the 
mitted themſelves to the A Arbitration of J. 8 ſo D as the 
ment be made; and publ 
dap. And It was made, and moe bit 2 1255 to ach 
one of the Defendants; But it was — dered wc Publiſhed 
to Meaſe. And,wh rher This were a (ufficient catton tion thereof 
was the Q Soy. Court 
eld it to be no ſufficient Pu — of „ Achiament. —— 
ng to the Submission: Becauſe It — — nee 
ed Omnibus partibus, f02 it ou — be by every Party. 
And this woꝛd Utrique ſhall be unded Separatim, and not Con- 
junctim. TUTherefoze It was Adj d fo2 the Defendant, 5 Co. 103 


Docket verſus Voyel, Mich. 43, & 44 Eliz. rot. 654. 


Sſumpſir. TUlhereas the Defendant o Man, 40 Eliz. in Conſi - 
deration, that the Plaintiff at a certain day, then paſt, at the 
Defendants Requeſt, had lent unto him 30. J. fo2 ſuch a time; 
That the Defendant Aſſumed to lend unto the Plaintiff Re: 
ors 30 |. f02 a Year, 02 otherwiſe ts give him 30. . The Plaintiff 
liedgeth, That 4 pony did not lend him 20. |. licet requi- 
ſirhs, ec. N02 Pay ind 40. . And It was upon Demur- 
red; Becauſe the Conſideration was paſt, and executed, and 
the Conlideration, and Pꝛomiſe ought to go together: Oz elſe it 


Ne 


ought to be a Conſideration continuing, Wherefo:e fo2 this 


Cauſe It was Adjudged fo2 the Defendant 


Parham werſus Norton, Mich. 43, & 44 Eliz. rot. 915. 


2 The Defendant made Conuſance as Bailiffof Str 
Fulk Grevil, f02 10. s. fog an qnereement and fo2 20. 8. fo; 
Rent, and fo; 20. . fo2 a Releaſe. The Slaintift Quoad the 
10. s, f02 the Amercement ſaith De-injuria ſua propria, and Tra- 
verſeth he Preferiptiont to 12 Court, and to Amerce, And 


Quoad the 20. s. fo; 228 fuit, & obtulit J. S. 
Ballivo Dni. F. G. who Sab e nd that. he yet was ready. 
And Quoad the 20.5. f02 aReleae he f th, Eda the Tenant 

died Seiſed, and the Land deſcended unto Daughter 
a i 


tance fo the Rent was not any Concluſion to have the Re- 
eaſe: Becauſe the Releaſe is not any Service; But a 
incident, and 1 to the Servſces. 
That the Avo the Amercement wa 
Jt was not 


1 — the Court eld. 


t. 
go in facto, That the e Plaintiff did not oy 


(25) 
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after Summons; But Quod præſentatum fuit per Homagium, That 

OE LIE ATE SED 

* n ) £, 
CUberetfoze a Reviews ko that point was Awarded. 


Hardman, Executor of Agnes Hardman, verſas John Hardman; 
Hill. 44 Eliz. rot. 427. | 


Do. upon a Bill Obligatory; Fo2 that the Defendant 1 
vit ſe debere, & promiſiſſet ſolvere eidem Agneti 10. l. atany time 


after the Feaſt of Saint Bartholomew, which ſhould be in Anno 1600. 
2 the ſald A. ſhould require it, if the ſaid A. adtunc eſſet 
uperſtes, And that the Defendant, licer ſæpius requiſitus by the ſain 
5 after the ſaid Feaſt, viz. ſuch a day, &c. had not payd it. The 

efendant Demanded Oyer of the Bill, which was; Memoran- 
dum, That I, ohn Hardman the yonger, do acknowledge my ſelf to owe, 
and do promiſe to pay to my Mother Agne, Hardman the Sum of 10. l. at a- 
ny time after the Feaſt of Saint Bartholomew, whenſoever ſhe ſhall require 
the ſame, if my ſaid Mother ſhall be then in Life: For the 4755 where - 


of, I binde my ſelf, my Heirs, Executors, and Adminiſtrators to oh Hardman 
the Elder my Father, by theſe preſents, &c. In Witneſs, c. And Jt was 
thereupon Demurred, and Avjudged fo? the Plaintiff; And that 
it was a good Bill to Agnes the kunt n the firſt part of the 
Bill; And the woꝛds. which ge him to John Hardman Senior, in 


the laſt part of the Bill ure void. 
Gibſon verſas G. Brook, Executor of Will. Brook. 


Hill. 44 Eliz. rot. 1324. 


—— facias, Upon a Judgement given againſt an Erecuto? in 
Debt, and Dammages de bonis Teſtatoris, fi, &c. Et ſi non, pro 
Damnis, de bonis propriis. The Defendant pleaded, Quod alias poſt 
primum Judicium redditum, the Plaintiff had Sued a Fieri facias a- 
— him upon that Judgement, upon which Crit, the Sheriff 
ad returned Nulla bona Teſtatoris, & c. nec aliqua bona propria. 
afterwards, upon Averment made to the Court, Quod devaſtavit 
bona in London, d cial TUrit of Fieri fac. was awarded to the 
Sheriff of London, to enquire fi devaſtavit, and the Sheriff return- 
ed the Jnquiſitton, Quod bona Teſtatoris devenerunt to the hands of 
the Dekendant after the Teſtato2s death, to the value of 100.1. 
which he had converted to his pꝛoper uſe. Thereupon a Scirefac. 
was awarded againſt him to cauſe,Quare Executionem, &c. And 
he appeared upon it, and pleaded quoad Damna, Quod non potuit de- 
dicere Executionem, & Judicium ſuper inde.Et Quoad the Debt, Quod Riens 
enter mains. AnD It was thereupon Demurred, and Adjudged foꝛ 
the Defendant ( Quod vide ante, fol.) prout per Recordum præ- 
— 8 50 - this Bas * in 10 1 nd — 
Debt in and in the ſald coꝛd, d 
the perſons to be all one. Et quod nulla alia bona, quæ fuerunt Teftnoris, 
after the day of the purchaſe of the firſt TUrit of Scir. fac. huc uſque 
devenerunt Unto his hands, And Jt was thereupon Demurred, & 
held by thewhole Court, That this general Scice fac. upon the — 


FS a. $ 
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nt was not Food; s F02 It is Barred ed bythe 8 — 
— he : ought 16 have | 
matter; That (Java Specia 85 


after thi 
15 — FO hands, and and have pope 1 0 05 — — — 
— — Faber — out N 

ed fo2 the Defendant. | „ as e 


TC 
e enen 
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Dawes verſus Bolton. Hill, 44 Eliz. rot. 
Dion (pon the Caſe fo2 theſe TUIO2DS ; Thou art 


art a Knave, and haſt received ſtoln Swine , and haſt 
> received a ſtoln Cow, and thou kneweſt they were 
T2 itoln. The Defendant pleaded Not guilty. And 
after erdict it was moved, That the Act- 
ion lay not. And of that Opinion was the 
whole Court, abſente Popham; 1 the Re- 
AK ceiving of ſtoln Goods , knowing them to be 
ſtoln, ( unleſs he receivs them to maintain the Felon) is not Fe- 
lony; And although Jt were objected , That Jt is a great Slan- 
der, and a Cauſe of binding him to the good Behavio? , if Jt 
were true, That he had received ſtoln Hoods , and therefo2e 
Cauſe of Action; As Jt hath been Adjudged fo2 ſaying , Thou lay- 
eſt in wait to murder one, although he were not charged with Felo- 
ny, yet the Action lay, Quod fuit conceſſum per Curiam: Bet = 
Court held here , That the Action lay not; Fo2 Jt may be he 
received them, as Bayliff , 02 LowofaMWanno2, who had Li- 
berty to have TUaifs, and Felons Goods, and then Jt is not 
any Dfrence , and Jt fhall not be taken in the wozſt ſence , when 
Jt may have any other Conſtruction; As in Doctor Stanhops 
Caſe , Thou getteſt thy living by ſwearing , and forſwearing, an Action 
lies not; Fo2 he might have the Fines of ſuch,as commit Perju⸗ 
ry; And although Jt were urged 5 That the Conſtruction ſhall 
be as of the wozds in the woꝛſt part, ſpoken malitioufly , when 
he ſaith , Thou art a knave , and haſt received, c. Bet the Court re- 
Carded {tot. But, upon the firſt Motion, Adjudged Jt lo the 


——— I".  Y 
"a * 


Lea verſus Exelby. 


Sſumpſit. TUhereas the Defendant was poſſeſſed of a 
(2) A Leaſe fo2 years, the Inheritance being the Plain- 
tiffs , in Conſideration the Plaintiff 8 to pay unto him 

ſuch a Sum of Money ſuch a day, and place, that the Defend- 

ant NET ſuper ſolutionem inde ta ſurrender unto him his Leaſe, 
and Alle „That he at the day, and place tendzed the Mo⸗ 
np, andthat the Defendauthad not ſurrendzed his Leaſe, The 


ELIZABEZT EHE in Banco Reginæ. 


889 


Defendant pleaded Non Aſſumpſit, and found againſt him; And It 
was moved in Arreſt of Judgement T Defendan 
not to make the Surrender, but the . 
02 anerp2ers. Tender, and 


tulit, 
tert 


Du 
Coke, Attorney General, moved, That the 


and there needed not ang Tender and Refuſal to have bern in at 
ledged; F02 It ſufficeth to alledg, That, in Conſideration he 
aſſumed to pay ſuch a Sum, the Defendant aſſumed to ſurrender? 
ſo, there being an Aſſumpſit a gainſt an Aſſumpfc , Jt had been well 
enouCh. But all the Court — „That — the pꝛomiſe had been, 


in Conſideration 1 ——— pa ha Sum t the De- 
eee ee a Ro RE 
againft the x But 


here it is, that * 


Fn 0 


never ſays 
none was 
5 


ved. 8 Et 
605 52 

e Defendant, A And afteriarys Coke (ntd , ng a Refuſal 
was not good. 


Brown verſus Saint John, 


Cti eſe Moꝛds h itted Bu breaki 
his Ho _—— the fouſeof —— and — F 15 


After Uerdict , It was moved, That an Act nip} not; 


ten ot an may be as a Treſpaſs, an not 1 
doth not fa — 2 bale ake 1 lnnuendo, 
Jy be vaty net ay whoſe Poul be bhoke + Tic by he lannrace 


judged, that the Action was not maintainable. 


Cox verſus Humphrey, Quod vide ante, Paſch. 44. Pl. 4. 


Tio was now moved again by Williams, Serjeant, and the 1 al- 

ledged to be ſuch ; Thy Boy (innuendo Ambroſe Latham, the 4 
tiffs wives Son) hath cur my Purſe, and thou haſt received it 
and haſt the Rings, and Mo t were there, in thy hand, therefore charg 


thee with Felony- And Adjudged, That the Action 1 Wor. 


voth not appear , that url was 210 
rece f the Bo 
urſe, Ba m—— ris why tore he Or 


* 


xxx Latham 


wor : 


(3) 


(4) 
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Latham verſus Humphrey. Hill, 44 EI. ror, 350, 


Ction f02 theſe 2 4 Thou haſt cut my Purſe, therefore I charge 

thee with Felony. After UerDict ,- It was Adjudged, That the 
Action lay not, F02 to ſay, Thou haſt cut a Purſe , without ſaying fe- 
loniouſly , it appears not, that he had committed any Felony, 


Blofield verſus Grymes. 


Cire facias upon a Judgement in Debt. The Defendant plead- 
ed in Barr, That the Plaintiff, upon that Judgement had at 
another time, bzought a Scire facias againſt the Bayl , and that 
afterwards he releaſed to the ſaid Bayl all Actions, and De- 
monds, xc. And Jt was thereupon Demurred; And „ Whether 
ti is Rdeaſe to the Bail ſhall be a diſcharge to the Pꝛincipal. Quz- 


te; Quia Curi i adviſare vult. 
Houſe verſas Laxton, 


Ebert Firmz of a Leaſe from Serjeant Heal; And declares, 
L That he 16 Jan. 44 Eliz. by Indenture dated 2 Jan. demiſed, &c. 
The Defendatit pleads ,. that long time befoze that the Leſſo2 of 
Plaintiff had any thing, the Queen was ſeiſed in fee, and 
her Letters Patents conveyed it to one I. who Lett it to the 
efendant fo2 years , whereby he was M until the Lefſo2 

of the Plaintiff entred , and erpelled him, aud vifſeiſed T. and 
Lett to the Plaintiff, upon whom he re-entred, The Plaintiff 
ſaith , That his Leſſoꝛ was ſeiſed in Fee» and Lett to him, prout, 
#c. Abſque hoc, that he diſſeiſed the ſatd T. And thereupon the De- 
fendant Demurred, Harris, Ser jeant, fo2 the Defendant moved, 
That the Declaration was not good; Becauſe Jt is, That he 
demiſed 16 Jan. by Jndenture dated 20 Jan. and he dothnot ſay primo 
deliberar. 16 Jan. F02 otherwiſe, Jt ſhall be intended to be delivered 
the day whereon it baze Date, Andof that Opinion was Gaw- 
dy. But all the other Juſtices held, That notwithſtanding the 
Declaration was good ; Foz , although a Deed ſhall be intended 
to be delivered when Jt bears Date , unleſs the contrary be 
. yet when It is ſaid, That he demiſed ſuch a day, by 
ndenture dated ſuch a day befoye , it is neceſſarfly to be intend- 
ed, That It was not delfvered the ſame day it bare , but 17 
on the day of 12 as It is allebged. Secondly, It 
was moved, That this Replication was not good, without ma- 
king Titleto the Leſſo2; And It is not Cufficient ko ſap, That 
when A cbeclal Title is deen in ce 85 r Band that he be. 
| | rx „ d 14 4 
ſtroys the Title of the Lefſo2 of the Plaintiff intended ES 
» 3 


* 
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* Ind in poo 
33 H. 6: and 22 H. 6. _ cited, - But al 


— 
Tout bew held itt to be a good lication; ere 
i the Barr alledged is the Diſſeiſin, fo to thereby the Title of 
pes the Plaintiff is confeſſed , And Jt 
th the laintiff . ſeiſin in Fee in rhe Lp 


= to Travers that , deſtroys his Title: And he need 
not make an higher Eule, 8 22 Eliz. Dy. 366. (UHheretoꝛe Rule 
was given, That if other cauſe werenot ſhewn upon the third 


day of the next Term, that Judgement ſhould be entred fo2 the 
Plain „ tunc pro nunc. And afterwards Judgement was given 
— Be ; and affirmed in a TUrit ot Etro. 


Andrews verſus the Lord Cromwel. 
Trin.43 El; rot, 49, 


Rror to teverſe a Judgement. Civert in the Common Bench in 

an Aſsiſe agai „and nineteen others. The TUrit 
being brought by oft m returnable Hill. 43 Eliz. which Recoꝛd 
was then returned, but nothing done therein, in the laid Term. 
Quindena Paſch. 43 Eliz. the Loꝛd Cromwel ſued a Scire facias ; Quare 
Executionem habere non deber , returnable quinque Paſch. at which day 
Andrews appeared , and the others exacti non venerunt , and in that 
Term nothing nn moze was done againſt Andrews, and the reſt. 
But a Rule in Court given to Andrews to ulsign his Erro2s the 
fourth day of the next Term, at which day Andrews onely aſSigneD 
divers Erro2s in the _ - nd the Loꝛd Cromwel pleaded 
thereto Ia nullo eſt Erratum. And nom, Ebak cher raving the W, 
Coke, the Queens Attorney, — Tha dnst pꝛoceed 
ee WT SE 
not goo 
"Bench „and (uppoſeth , that the Aſsiſe was ſummoned befoze 


and taken befoze 
2 præcipimus, Quod fi Judicium redditum fir 


ſuch , &c- Er Recordum coram vobis reſidet, 
, Quod tunc, Cc. 


And the TUrit mentioned not , how this Record ca ints 
Common Bench , viz. by Adjournment pro 5 

dent was ſhewn in 10 Elz. where e Wit m be ention 

coram vobis venire fecimus propter difft 1 DN 1155 You 


thither ; ; Fo2 At 1 It ws lud "That a EcojD may ert by Ad⸗ 
— udgement N Ke timus beo 

7 "+5 02 : ngenmente Juvgement, Foz, for the ſa e 

1 — a It is removed oftentimes to remain in the 

and, how it 1 gie R CUrit ought to mention. 

A and. tintheR ordo mittendo, & in itz-H. 
N.B. And, — is Sg did not make any ſuch mention, 

all the Juſtices , beſides Fenner, 1 That 1 0 tons as 

not good, and It ſhould abate; although 


where a Judgement was in a Quare _ del e uſtices 191 
Niſi prius, by the Statute of 2 : the 


2. and Erro2 thereof being 
rrrr2 bought; 
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brought, Exception was taken; Becauſe he doth not ſhewin 
the CUrit where the Judgement was, and yet held to be good: 
Foz there the Reco2D began, and remained in the Common 
Bench, and where the Judgement was, was not material. 
But, in this Caſe , the Reco2d was not at firſt in the Com- 
mon Bench, and therefoze he ought to ſhew , how It came 
thither. But all the Curſito2s of the Chancery ſaid, That 
the Trit in the Reniſter „ And Fitz Herberts Natura Bre vium 18, 
where the Becozd comes into the Common Bench by TUrit: 
But when It comes thither by Delivery to the hands of the 
Chief Juſtice of the Common Bench, as here, they have 
not any ſuch TUritt, But Popham , Gawdy, and Yelverton ſaid, 
That, fo2 as much, as the Expꝛeſs Pꝛeſident in Fitz-Herberts 
Natura Brevium fS , That this TUrit lies „ where the Reco2d is 
bꝛought into the Common Bench fo2 Difftcuity, And no ]2e- 
ſident can be ſhewn , That any other zit had been ever 
allowed in any other manner, they held, That this was not 
now allowable, And Gawdy ſaid, Then the Reco2d begins in 
one place, and is finiſhed in another „there of necelsity in 
a CUrit of Erro2 the pꝛoceedings in both places ought to be 
mentioned. And Andrews ſhewed Pꝛeſidents, Paſch. 4 H. 5. rot. 
109. AND Paſch. 5 H. 5. rot. 41. That the {Urits there were in ſuch 
Caſes , as they be here. Blit , the Pꝛeſidents being viewed 
were directly to the contrary; TUherefoze they held, Jn regard 
the Preſidents be ſo, and none to the contrary , That this 
TUrit varying from them was not good, no2 allowable, But 
Fenner conteived, That, fozasmuch as this TUrit is but a 
Commilſston to examine the Errozs , although it be not here 
ſo fo2mal , as It ought to be, pet, — Subſtance , Jt was 
well enough; And the Defendant , having admitted it by plead: 
— In nullo eſt Erratum thereto he may not now take Advan- 
taße thereof, But all the o Juſtices held , That, the 
Uirit not being good, they ex officio ought to abate it. Se⸗ 
condly , They held , That this Aſsignement of Erro2s by 
Andrews onely per ſe, without ſuing a Summons , and Se- 
verance of the others , 1s ag Nul, and void ; And therefoze 
although the TTirit be good, yet they would Award Executt- 
on; Fo2 the t of Scire facias , Quare Executionem habere non 
debet, is as a Spur to cauſe the Plaintiffs to Alsign their 
Erro2s; And when It is returned Scire feci, and nothing done 
thereupon, (Foz this Alsignment of Errozs by himſelf one- 
iy, is as if nothing been done) Execution ſhall therefoze 
be awarded, And although there was now a year paſſed af- 
ter the Return , and at this time no Judgement is, That 
there ſhall be Execution, no2 that any Continuance- was En- 
tred, yet it is not material ; Fo2 there never ſhall need any 0- 
ther Scire facias to be awarded , but Execution ſhall be taken 
when there is an apparent Default in the Plaintiff,that he would 


not aſsign his Erroꝛs. erekoꝛe t and 
- Execution awarded, Cveretoze the Nit was abated , 
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Colſton verſus Roſs, & Levet. 


A Cros of the Caſe againſt the Defendants , late Sheriffs of 


ty of York , he levieda ]laint of Debt of 15.1. againſt one Leyton, 
befo2e the ſato Sheriffs in the Court of Guild-ball, accoꝛding to 
the Cuſtom there, and thereupon had Summons awarded re- 
turnable at the next Court there, which was returned Nihn; And 
afterwards had a Capias awarded. returnable at the next Court, 
befo2e the fozeſaty Roſs, and Lever. At which Court ſuch a day 
holden the Serjeant returned Cepi corpus, & paratum habuir , &c. 
At which Court holden befo2e the ſaid Roſs, and Lever , then She- 
riffs , the ſaid Leyton was committed unto the Queens Goal un: 
der the Cuſtody of the ſaid Defendants , there to remain, until 
he ſatisfied the Debt, oz the Plaintiff ſit inde præcluſus: where- 
upon he there remained 17 Jan. 43. uſque 18 Jan. 43. at which day the 
efendants ſuffered him to go at large, the Plaintiff not being 
ſatisfied his Debt , and ſo went into places unknown , whereby 
he is dep2ived of his Debt, unde Actio accrevit. The Defendants 
plead , That they Lett him at large by reaſon of a Tit of Pꝛi⸗ 
viledge awarded by the Councel of York, cc. And It was there- 
upon Demurred ; Becauſe they didnot alledg the Authozity of 
e Councel there, sc. And Jt appears not to the Court, that 
pe might be P2tviledged there; 25 It doth not Pfanne at they 
ad Authozty to hold Plea in Debt, ſo as the Plaintiff might 
have Juſtice there, #fo2 that, æ other cauſes , Jt was held, That 
= arr was not good, and that the Sheriffs, although 
they Lett him at lar ge by Colo? of the (TIrit of Pꝛiviledg, yer 
tye Writ not being a good TUarrant , they are reſponſible to the 
__ Plaintiff; Foꝛ they at their peril are to take heed what TUarrant 
they had to let him out of their Cuſtody. But then divers Ex⸗ 
ceptions were taken to the Declaration by Coke, the Attoꝛney Ge- 
neral. Firſt, Becauſe a Capias is awarded returnable at the 
next Court, which oughtnot to be ſo, but there ought to be a 
day certain of the Return, Sed non allocatur. Foz the 1 at 
the moſt is but erroneous, whereot the Sheriffs ſhall not take 
Advantage: And the Plaintiffis to declare accoꝛding to the Re- 
coꝛd, and he cannot vary from Jt. Secondly , Becauſe the 
Capias is awarded returnable befo2e Roſs , and Levet ; which ts not 
good; o Jt may be they ſhould die, 02 be removed befoze the 
Urit returned; And therefoze Jt ought to have been awarded 
returnable befoze the Sheriffs, without naming their pꝛoper 
names , as of Pꝛoceſs awarded out of this Court, oꝛ Common 
Bench are always returnable — 4 Juſfices of the Bench 
without their pꝛoper names fo2 the Reaſons befoꝛe. But all 
Juſtices ſaid, Jt was well enoughnotwithſtanding , when It 
appears,That they were Sheriffs at the time of the Return, as 
appears here by d Recon that they were; So although, a TUrit 
awarded to the Sheriffs without their pꝛoper name is the ſureſt 
removed befoze the erecutin 


York, jel that, whereas accoꝛding to the Cuſtom of the Ci⸗ 


way , fo2 that it may be he may be 


thereof , but if de be awarded unto him by his pꝛoper name , an 
e ttime of the executing, and return thereof , 7 


he be Sheriff at 


(9) 
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is well enough; So ol Pꝛoceſg awarded out of this Court re- 
> befoze the Juſtices by their pꝛoper names, it is well 


enougkin Law, although not ſo in Policy, fo2 the Reaſon above- 
ſaid, Thirdly , Becauſe Jt is not alledged , That the ſatd Ley- 
ton uus arreſted , and if he were not arreſted , there cannot any 
Action be bꝛought fo2 his Eſcape, Sed non allocatur. Fo, when 
the Defendants returned Cepi corpus, & paratum habent , Jt is tc be 
intended , that he is arreſted ; but , ik he were not arreſted, yet 
the Reco2d is, that he is committed per Curiam to pꝛiſon, which 
is ſufficient, the party being pꝛeſent in Court, without an atreft, 
Fourthly , The Commitment is ibidem remanſurus quouſc ue the 
Debt be ſatisfied , 02 the Plaintiff barred , which is not a lawful 
commitment; Fo2 then he ſhould not be bayled , which is againſt 
Law , and the Courſe of all Courts, But the Court held it to 
be well enough; Fo2 that is the manner of Commitments in all 
Courts, fo2 the Court is not to demand Bayl , but pet, if he 
can finde Sureties, he ſhall be bayled , fo2 it is ſo intended in the 
commitment. CIlberetoze, notwithſtanving theſe Exceptions, 
It was Adjudged fo2 the Plaintiff, 


Elwyn verſus Montford. 


(10) Ee in the Exchequer⸗Chamber ok a Judgment in the Queens 
Bench. The Erro2 Alsigned was; Becauſe there was not 

any Bayl filed fo2 the Defendant. And It was agreed to be 

clearly an Erxroꝛ, and the Judgement theretoze reverſed. 


Corn verſus Paſlow. 


ER in the Exchequer Chamber of a Judgment in the Queens 
Bench. The Erxroꝛ a{signed was; Becauſe upon a Chal- 
lenge to the Sheriff, the Ven. fac. was awarded to the Cozoners, . 
and returned by them, and at the Niſi prius a Talis was returned 

the new Sheriff de Circumſtantibus. And Jt was held tobe a mant- 
feſt Erro2 , and It was not ayded by Statute of miſcon- 
beyauce of 1P2ocels ; Foz Jt is a Mis⸗triat. 


Grice verſus Chambers, 


(11) 


(12) 
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Bendloſs verſus Philips. 


Do The Plaintiff Declares, That the Defendant, in Cont 
deration of 100. 1. pages Granted unto the Plaintiffs F 

an = Rent of 60. | ſuing nt of the ann of Dale, fo 
ſirty years'; with a Nomine pœnæ fo Mon payment, And that 

ather Deviſed the Kent unto int. And fo2 Arrearages 905 f the 

t. nd Nomine peenz, he bzought the Action. The 
pleaded the Statute of Uſury, and Iſſue thereupon, and — 
againſt him. And now Godfrey moved in Arreſt of 1 
Firff, That an Action of Debt lies not fo2 this Rent; But a 
CUrit of Annuity, as long as it continues. Secondly, That 
this Nomine pœnæ was not Deviſed unto him, and therefo 2 - 
paſſed not. But Velverton, Juſtice, held, t an Action of 
well lay; And p there was a Difference where a Rent fo 5 is 
Granted D2ginally, and where a Rent, 02 Annuity is Grantey 
in Fee, and out thereof a Grant is made fo2 years : There w 
Action of Debt lies, during the years ; But in the firſt Caſe 
well lay, And in the laſt paint he held, 'That the Nomine penez 2. , 
ſed as ncident to the Rent. And of that Opinion was Fenner, ag 
to the laſt point; But he doubted of the firſt, TUherfoze, cæteris 


Juſticiariis abſentibus, Adjournatur. 


Gaſcoyn verſus Longyile, in the Court of Wards, 


1. was Reſolved by the two Chief Juſtices , the * 
Attoꝛnep of the Court 6 Wards; That an Office fs 
hat one ſuch was Seiſed in — at "at the vay of his death 

t ough he he 4-4 nor _—_ D 11 is ſufficient: Foz 
at anſwer — TUrit of Diem clauſit extremum. 

=_ t ſhall be intended tht he died Seiſed. But Dambies Ce 

ſolved, That an e finding that one ſuch held Kutz, 

— the day ot his dea * fd ng the Aer hey 19] 

was void, And It was 1 d, That accoꝛbing to theſe Refolutio 

There be many anctent 12:clidents. 


Bedingfields Caſe, in the Court of Wards. 


7 in Tall Covenants to ſtand Seiſed to the uſe of him- 
ſelf fo2 Life, and after to the uſe of his eldeſt Son, and his 
Heirs; And after Covenants with a Stranger, to Levy a Fine 
to the uſe of the Stranger, and his Heirs; and Levies a. Fine 
accoꝛdingly, and dies. UUhether the Son ſhall have this. 
by the fi Covenant, and at the ine doth ſtrengthen 1t,02not? 
was the — And it was lved, That Son ſhould 
not ba ave it. when Tenant in Tail Covenanted to ſtand 
Setled to the dot büntel fo Lite,; That is as much, as he could 
lawfully do. And the 1 over is vold, and he remained 
Seiled as befo2e, And ſo the (aid Jn and Counſel of the 
Court Reſolved accozdingly, 


penyſton 
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(15) 
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(18) 


(19) 
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Penyſton verſus Lyſter, in the Court of Wards. 


85, that e 
e Iſſue in Tail, but that alt 1 — after the 
death ofhis ather ; F02 the Father by his Bargain » and Sa - 


had tow he all 0 Right hen, and again that br could not 155 5 8 


HG thou claim, ww ha binde {is If 
Ihada Righ entree time of the 1 — 
eref02e the Jſſue is not within the laing. ele 


Trin. 44 El. in Communi Banco, 
Walter verſas Pigot. Trin. 44 El. rot. 10371, 


D upon an Obligation de ſe tingenta & quinquaginta libris. The 
Defendant demands Oyer ofthe Obi Obl igation, which was con- 
ceſſit ſe teneri in ſeptuagentis, & quinquagintis libris. The Condition was 
the — 7 at ũ dap, &c. The Defendant pleads va⸗ 
and Bond. Ind the Court 28 

125 eee e. 

1 i igin 

Pres fn * the Condition, Tu 2 
— was Councel 


2 a Betende ＋ — rb 9 17 oy ſignat — ok Genta dat tibi centum. 
pleaded Non eſt factum. And It was found by 
ive Uerdict, vice, and Adjudged fo2 the Plaintiff, 


Ward verſus Lavile. Mich, 43, & 44 Eliz, rot. 1207, 


Rehe. The jp laintiſt counts of the taking apud Dale, without 
alledginß any certain place, the uſual courſe is to ſay in quo- 
dam loco vocat. c. And f02 this cauſe the Defendant Demurred, 
and the Count held to be 2 11 2 the — * —— in the Count to 
ve Noor! to what the D ke his Title, and 
nſwer, and the Uill is too — and — Mherekoze 
the Count veins again the general ſom, was Avjudged to be ll, 


Sir Chriſtopher Heydons Caſe, Trin. 44 Eliz, rot. 1307- 


re facias UPON ũ Jvgement in Debt againſt Sir William hoes 
was ſued 1 — Sir Chriſt. Heydon, and his Terr-tenants. Sir 
Chriſt, Heydon, and four others were Terr-Tenants returned, , and 
ereupon Str Chriſt. leaded , That he was Son „ and Þeir of 
ir Wil. «pleaded in Abatement of the Mrit; Becauſe aScire facias 
was not ſued againſt him as Heir — — that a — — fac. ſhould 
fſue firſt againſt him as Hetr,befo2e the Cult ound 228 4 
e Terr⸗Tenants. And the whole Court held the 
the TUrit was Adjudged good, 


of th 
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Tuke, Adminiſtrator of Rich, Tuke ven Cheek, & Gaſtrel. 
Trin. 44 Eliz. rot. 1445. 
Eb fo2 the Attearages of an Annuity. The Defendant 
pleaded a releaſe of all Actions ons Lene e day of pa _ 
and after Oyer of the Deed thereupoh ans 
held ts be nd Plea; — met diickes 111 


which was not then in being. Therefore it was avjud 
Plaintiff, 


Srebs verſas Bennet, Trip. 44 Eliz. rot. 502, 
Rent of the taking of his Bealts in a Place called S. in War: 
minſter. T 14 —＋ — the tak B 1 1 en Fe⸗ 
th, ich Thar the 


oo 


Acres. The Plaintiff 
was, contains two Acres of . 7 9 Un 
tals of thoſe two Actes , and made T 
- = Defendant de injuria ſua propria took the le no them: 122 hoc, 

that he took the Beaſts in prædicto loco vocato S. in Fete Ns coh- 
taining ſixteen Acres, prout, &c. And it thereüpon 
red, and adjudged, that the Travers was ill. 


Field verſus James V Vinlow, alias dictam Join VV. 
Paſch, 44 El. rot. 718. 


D®: , and Counts, Quod cum prædictus 7dcobus per nomen Fohbdnyit 
winlow, ſuch 22 and ge e per m 2 1 EX 


— conceſiit, apprare 
That 127 onvition! AE 
92 
pon the 0 enden 5 


— — ns in exiſtent; c. 
hetd eld, That the Acton lay not: Ff john catthot bY ah the 


Ware wc ee, fcrs 


(26) 


(21) 


(22) 
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The Lord Sands verſus Pinder, Trin. 44 Eliz. rot. 90. 


Reſpaſs; Quare clauſum fregit vocat. Cadbary- 
> rounds. apud Mottesfont. The Defendant 
Feads, That ante tempus, quo, &c. & præ- 
icto tempore, quo, & c. he was, & adhuc eſt Cle- 
ricus, & ſeiſitus de, & in rectoria Eccleſiæ Parochiz 
de IAottesfont prædict. in Mottesfont prædict. ac 
de, & in uno meſſuagio vocat. the Parſonage,. 
parcel Rectoriæ prædict. in Dominico ſuo, ut de 
feodo, in jure Eccleſiæ ſuæ prædict. And that 
- he, and all his Pꝛedeceſſoꝛs, Rectores Eccle- 
ſiæ prædictæ, and all thoſe, whoſe Eſtate he hath had in the ſaid 
Houſe, have had from time, whereof, &c. a May from that Houſe 
over the Place, where, &c. to an Hamlet, called Locke: ley, intra Pa- 
rochiam de Mottesfont prædict. tu carry his Coꝛn, and Tithes grow⸗ 
ing in the ſald Hamlet, to the ſaid Houſe, from the ſaid HÞainict, 
&c. The Jſſue was upon the Pꝛeſcription, and found fo2 the 
Plaintiff, And it was moved in Arreſt of Judgement, That 
this Plea was not good : Fo2 he alledgeth a e in him⸗ 
ſelf, and in all his Pꝛedeceſſoꝛs. arſons of the ſaid Parich, and 
ſheweth not, that he was Par ſon there, and ſo he doth not enable 
tmſelf to the Pꝛelcription. But becauſe it was alledged, That 
he is à Clerk, and ſeiled of the Parſonage in jure Eccleſiæ, although 
_ not ſay, That he is Parſon , yet it is good enough: Fo2 
e cannot be ſeiſed in jure Eccleſiz, unleſs he were Parſon; So it 
Tant amounts, and therefo2e well enough. Secondly, Becauſe it 
is not alledged in what Jill the ſaid Þouſe is, whereto he claims 
the lay; Fo2 it may be it was in another ill. Sed non allocatur. 
Foz the Parſon ſhall be always intended to be Reſident within 
his Parſonage : TUherefoze it is intended, That the arſonagc⸗ 
Houſe is within the ſaid Mill, where the Parich is alledged to be, 
( viz. in Mottesfont.) Thirdly, Foz that the Ven. fac. ts onely of 
Mottesfont, anD nat from Lockerley alſo , it was therefo2e alledged, 
That t was a Mil. Trial: TUherefoze,&c-But all the Court held, 
That fozasmuch as Lockerley is mentioned as an Hamlet, infra pa- 
rochiam de Mortesfont , it (hall be intended, That the Pariſh, and 
Uill of Mottesfont be both one, and then it ſhall be taken to 
be the Hamlet of Morcesfont : Fo) although a Pariſh may be extend- 
ed to many Qills, yet it ſhall not be conceived to be ſo, unleſs tt be 
ſhewn. And to that purpoſe Gawdy cited Long 5 Ed. 4. That i 
| one 
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one is named of a Parich, it 1. a good Addition, Wherefs 
it was adjudged fo2 the Plaintiff ; N 


Clerk verſus Penkeven. 


_—_ fo2 Tloꝛds, Thou art a lewd Fellow, for thou haft FRONT 
D — — — pe A th Aion lay, and „ it was TT: in- 
t the Elos were not SEED 


ces, and That 
- it is all one 5 had 73 


Baylie verſus Taylor, Hill, 4 Elz rot. | 
— u on an Dbligation of :00 Mark Conditioned ; Where: 


Defendant, iam, med of of the ſame Date 
ven, and granted to the 191 and his Heirs a dete of 
ſture in Awſterby near Gowby d. whereas the De 


is Indenture of 1 . — M d to 7e 2 
2 and 1 5 the County of 1 bite 45 Cad 


Cloſe is either Mortgaged, or ſuppoſed to be Mortgaged for a Sum of Money 
to be paid at a day yet to come: If therefore the ſaid Cloſe be at the day men- 


tioned in the faid Indenture redeemed , and ſet free, and "if the De of In- 
cumbrances , that ma Ne by the ſaid dean 


dant, during the fal Beit 2tgage, defend the ſaid C 
Fen The Delenbn 2 8nd his Deſr his ee the aid Jeremy ee 


A den to 75 ot S. and ſo 3 The Plan Plan 


1 e nos. cog 71 

— Pap tha wo Smith Et hoc petit Inquira- 

tur, cc. And thereupon they were at , and found 51 
kalt. And it was moved in rr ſt of Iudgement, 

e Replication was not good: Ft ich Pignoratum 
fore and he ſhews not to the Court, vt notch — viz. by In 
venture Jnrolled , 02 Feoffment, | 
—— 8 22 Ed. 4. 40. Sed non 44 

ger thereto , and he need not 
— ir pleaved Non 12 fuit, it luſficeth 
Pignoratum fuit 5, without 
pleads Joynt: Joynt- 1 on ye part 
but, if hepleads ton nu 
8 Exce 


ANA 


{the e Pille LN 
InDeve upon an Dbli tion, conv Fs 


Tie ntiff ſaith, Tale fecerunt arbitrium: t is not 
t chewing in what point K IM as the Court NY 


———ů— 
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. fee whether hath juſt cauſe of Action. And although the De: 
fenvant 


y pleading Quod non pignoratum fuit, implies, That there 
was not any redemption, yet that is not material: Foz ſo it is 
done in Caſe of an Arbitrament, it is implied, that he did not 


perfozm it. And of that Opinion was Co ; F02 the Plaintiff 


ought always to ſhew to the Court, that he hath cauſe of Action: 
Tg) therefo2e if in a Replevin- the Parties be at Iſſue upon the 
Place pet the Avowant ſhall not have Return, unleſs he ſhews 
the Court good cauſe in his Avow2y to have Return. There: 
toe, &c. But Popham, Fenner, and Yelverton to the contrary :. Fo 
when the Defendant pleads Non pignoratum fuit, and the Hlainti 
laith Pignoratum fuit, It is a perfect Iſſue in it ſelf ; And therefoze 
the Plaintiff concludes his Plea, Et hoc petit, quod inquiratur per 
pacriam, G. But in the Caſe of the Arbitrament alledged , he 
ſhews it, and the Defendant ought to rejoyn thereto , betoze they 
be at Jfſue. And Popham (atd, Jt differed from the Cale here : 
F02 there he, who pleads it, is p2tvy to the Arbitrament, and is 
pꝛivy to the aſſignment of the = 2 But here the Redempti- 
on lies 1 the bn wledge of the Defendant , and not of the 
Aaintiff: And therefoze the Plaintiff ſhall not be enfo2ced to 
ſhew that, whereof by Jntendment he hath not any Conuſance. 
UWiherefoze it was Adjudged fo2 the Plaintitf, 


Chambers verſus Taylor, 


Aion upon the Caſe in nature of a Conſpiracy ;; Fo? that the 
A Petenbant falſo & malitioſe pꝛocured him to be Endicted at 


and that 
bis pouſe 


not 3 1 — 
mination thereof c 
ſtice of Peace in L 


n02 ſay how be Runs by _ He foꝛ the Exa⸗ 
On 


beca An 
3, The ſaid J. S. greatly ſuſpected him of the. ſaid Felon 
reupon he bound the Plaintiff in a Recognuſance 2 ts 


the laid Bill of Endictment, prout in the * 
£ r 
whereupon thep found the Bill, fo2 which the kalt at the 


iſon, prout, &c. 
in the Declaration, and there acqutted: e bei 
en againſt him, Que ſunt eadem gulted : 430 S pi 
eupon 
his Term it was argued by Bacon fo2 
© Su —_ anti 


na detentio, unde fe queritur; & hoc, Cc. And a 
Demurred. And now th Argue by Ne 
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Plaintiſt, T hat this Plea is not good, Becauſe it is not alled- 
red , the ﬀ ſto » n92 doth he ſhew any ſuffict- 
ent caule of ſuſpicto = common Fame , 02 that he wy .— 
with the maner , oz the like. And ugh he gave. Evidence 
upon is cara; » That 14 not ＋ t is alſo llenged in 
t he falſo & malitioſe erhibited. the Pill, 
e hole 1 ns 
3 5 

Goods were ſtoln ny found in the 

of the feimtid he would 


came by them Fi. made a 
he was eramined thereof b 
various and uncertain 
TP and was juſt cauſe of it oa to: 

when the party is 2 NOT AS 

mp at is goon cauſe 

| erhilt a Bill of 
er, ſhall be d 


onſpir 158 e ue- 
ſtion but ata Jacht A or of J 


examina not a WE G9 any 2octamine cumin: in 


ces to p2ove it. 
hat he falſo & malitioſe geth the im ta be en; 


the Declaration, 
dicted , is not Traverſable pen e allied tial maner 
1 which the bach con- 


of pzocuring th 1 ich 150 it were falſe;t eu Red 
well have traver i ze, w 1 ther argument; 
it was adjudged fa Vide 27 ACT. 12,8 H. 4. 6. Fitz-H: 
Conſpiracy. 7. 27 H. 8. 2. e e Vide itt; 44. Plac. 7. 
Salter verſus Butler. Paſch. 44 Eliz. tot. 361. 
Api of Trover nd Cont Converſion ot Goods in London, The 
Defendant Juftifies : Foz that * Robert Baſh was ſeiſed in 
e of twenty Acres in ny in the County of Hertford , — 
20 a Rent: charge to Robert J. „ his aer fe 
Lite of Frances rai 


Aſſigns of 16. . — annum during — 
died Jnteſtate 5 an 
3 
; ATL 4. 


of Robert Baſh, which Robert Baſh 
Life was Adminittratrix unto him: 400 


was the 
= to be IE : 
oers (which ou 


Occ tof i re D 1 = 
12 . 
12 5 


5 * pe i 1 55 


by VRP, ny hogs Es 
reto: 2 FO that they dect the he Si 1. yo 


"Buffard 
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Buſtard verſus Coulter. Mich. 43, & 44 Eliz, rot. 247. 
"Keſpas. Upon Demurrer, the Caſe was, That Jaſper Dormer 


of t oyety of the 20f Ilbury, to him, 

js IE, and ys Heirs, Lewin « Fine thereof to 8 (th 
now Pt to Darſton, and Shelton in Ft, any ee an der 
0 


with the Plaintiff fo fourth 
the Pl 12 Ae E uted. afterward Ja 


of Barton in 9 te. This Exc re cli 
— Dormer died; — f Jaſper entrey into the Boyetp 
41 — „ and Vefcated E oCocyange ip 02 her 


f the Pun 
Lifr The Plaintiff Enters into the (a Part bf the 
no2 of Barton, given in Exchange, and belug uſted bzings 

+ And, Whether his. Entery re Lawful ? was ye 
E nene —_— $i 9285 5 A wee — 
* fl E | os 
Korth care is Deteated (elpectatiy being u Fer bol At 
ſhould be where Parcel of the 2 tven is Dekeated; — 
125 on 


4 18. F02 It would be very hard, where one gives a 
that pong be Defeated by an Eſtate fo2 Life, 


in — 5 and 

oꝛ bya Lea eh mx" of the one AL and a on RT * — 
d onely be ; That 142 content him 

with, and have noth doing Tur he tame of the Eviction. c — 


— in regard the Exchan was intended fo the mutual benefit, 


ud vantage of either Parties; and one of em ary itnot 
le hn ene ang 1 d 2 —2 0 al 
ad it be clear, C feſsion may be given in 


Exchange fo2 the Revertono of another —— — upon a Leaſe fo2 
Life, 02 foꝛ pears, where no R Reverſed, and that it hall be 
good Foz they ſotook it, a took it, andno no Part was deceived : 
not like the m__ he took it as in far 
2 20 fh . Eviction, But it he had re- 
at he had a Reverſion expectant, = gave it in Ex⸗ 
change 4 Co the other had accepted thereof, d been good. 
ctetoꝛe Popham ſaid, Aden in Reverſion 3 ange his Re- 
verſion foz a n, Jt is good. But if he in Reverſion 
Diſſeile his Tenant fo2 Lice, o: Outts bis E enant fo 8, and 
makes an Exchange in ll, * ſh fon; It 
en - The Entire Ex- 


afterward Cenant f02 LIN 
and Sells ee 
i the time ) the Exchan ng 15 


ge is Dekeated: 
1711 Er 


fo2 nd afterwards t os np in Tail 
En eee 
Coke but that th Sof ith 


the reaſon Fra was 4 was FuDG. 
on is not Aﬀets in 5 02 
s Caſe 13 Eñ z. that a 
n = in a of But he (at 
That fo fo2a 1 an Eſtate fo2 Life It was otherwiſe, 


cha 


\ 


and therefo2e an Eviction fo2 Life, oꝛ Bears, ſhall not Defeat the 
Entire Erchange; Becaule the Law accounts the greater part of 
the Exchange to remain. And in p2oof thereofhe Cited 42 AN. 
Pl. 22. Chat where part of one Patceners part is Evicted fo2 Life, 
That ſhall not Defeat the Entire Partition, which is like to the 
Caſe of an Exchange. But the Court denied it tobe Law; Foz 
ey all held, Chat the Entire Exchange was Defeated,and gave 
ule to Enter Judgement foꝛ the Plaintiff by ſuch a day, unleſs 
other Cauſe were wn. And then Coke moved fo2 the De- 
fendant, That the Replication was not good;Becauſe the Eſtate 
was conveyed by Fine with a Remainder to Juſtine- the Feme. Ann 
It is not ſhewn,That this Fine was Executed by Re-entery, And 
It is clear, That this Fine is always Erecutozy, and therefo2e 
a Scir. facias lies upon it: And f02 that Cauſe, until it be Execu⸗ 
ted by Entery, nihil operatur. And although Jt be Alledged, By force 
whereof the was Seiſed, cc. yet that helpeth not. Secondly, Jt is 
pleaded, Quod per quandam Indenturam, &-c. he Bargained, and Sold — 
the Moyety of the Mannoꝛ of Ilbury, Habendum the ſaid. Boyety ta | 
W. Gregory in Fee: So inthe „ ok the Deed, the Bar⸗ 
gain, and Sale is not to any perſon; And then although the Ha- 
bendum is to W. G. pet that ſhall not help. Fo2 the Office ofan 
Habendum is onely to limit an Eſtate, and not to give any thing: 
And there ought to be Granto2, and Grantee in the Pꝛemtſes of 
the Deed, otherwiſe Jt is void. And although Jt be pleaded,That 
the Indenture is between Buttard on the one part, and W. Gregory 
on the other part: Bet that ſhall not help; Foꝛ Intendments a- 
vatl not: But It ought to be — ſhewn in the Deed, to 
whom the Grant was made. Thirdly, Becaule It ispleaded Vir- 
tute cujus he was Seiſed, and ſaith not Vigore Statuti de uſibus, &c. 
as the Common pleading is. And all the Court Delivered their 
Dpinton ſeverally; That fo2 the matter in Law they heid, That 
the Exchange was Entirely Defeated by the Eviction of the 
Eſtate fo2 Life, becauſe that part of the Conſideration 1s 
Defeated, And although Jt were Alledged, That he had 
notite of the Eſtate fo: Lite by Jntendment , becauſe he was 
the firſt, that purchaſed from Jaſper, and that the Land by that 
means came unto him; yet that is not material: Becauſe Non 
conſtat at the time of the Exchange made unto him but that the E- 
ſtate fo2 Life might have been determined byReleaſe,o2 otherwiſe. 
But, it it had been 2 mentioned, it might peradventure 
have been otherwile. But as to the pleading they held, That it 
was not good: Fo? firſt, Þe cannot be ſaid ſeiſed upon à Fine ſur 
Render, without an Entry alledged : And the pleading by force 
whereot he was ſeiſed, cc. Doth not ſupply the Entry; But upon a 
Fine ſur Conuſance, cc. come ceo , &. it id otherwiſe : Foꝛ that is exe; 
cuted. Secondly, That the Bargain, and Sale by Indenture, 
without 407 to whom, although it were Habendum to W. G. 
oo was Party to the Deed, was not good fo2 the reaſons befvze: 
alledged; : As to the third Exception, They held the pleading 
to be well enough: Foz although the utual maner is to ſay vigors 
Statuti, pet, it being a the Court ought to take 
Conuſance thereof, and therefoze good: But, becauſe the Re- 
toꝛd was not iũ Court, and it ed not, howthis Exception 
came to the end of the Caſe, they would adviſe, Et adjournatur. 
Vide 4 Co. 121. & poſtea, Hill. 45. Plac. 9. be 
Oma? 


— 
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(8) 


(9) 


Thomas Ruſſel verſus John Grange, 


Sſympſit. Apon Non Aſſumpſit pleaded, and found fo2 the Plain: 

tiff, it was moved in Arreſt ot Judgement, becauſe the Re- 
coꝛd ig entreb, Et prædictus 2h]. venit per Attornatum ſuum, Et præ- 
dictus eb. per Attornatum ſuum, Et prædictus Them. defendit vim, & injuri · 
am, &c. & dicit, quod ipſe non Aſſumpſit. Et de hoc, &c. Et prædictus T hm. 
ſimiliter, c. ©9 John the Defendant never pleaded, but Thomas 
the PPlatntiff , and ſo no Jſtue joyned between the Parties: And 
it was moved, That this Plea was Vicious, and not alike, as 
where the Parties had once pleaded well: But it is a Milpꝛiſion 
in the Concluſion, as in the Cate of 11 H. 7. 2. Peningtons Caſe: 
But all the Court (being full) held, Chat it was a meer Miſpꝛi⸗ 
ſion of the Clerk, and well amendabvle after Cerdig: Foz it ſhall 
be intended to be the Defennants Plea, and but the Mil entry of 
the — Wherefo2e it was oꝛdtred to be amended, and was 
adjudged fo2 the Ptaintiff, 


Colſton verſus Harris, 


Sſumpſit. TUhereas Sutes were depending betwirt the ]Plain- 

tiff and DOetendant in the Spiritual Court fo2 Tithes, and 
they had put themſelves in award to. J. S. concerning the Pꝛemi⸗ 
ſes, and in Conſideratton of 6. d given the one to the other, The 
one aſſumed to the other ta ſtand to the award of J. S. o2 to pay 
10. l. and alledged that J. . awarded, That the Defendant ſhould 
pay to the Plaintiff fo2 the Tithes 4. s. at ſucha day, and that 
had not paid it, per quod Actio accrevit. After Non Aſſumpſit plead: 
ed, and found fo2 the Plaintiff, it was moved, That this Arbt- 
trament was void; Becaule it is awarded, That the Defendant 
ſhould pay 40. s. and there is not any thing awarded fo2 him to 
have , 02 to be freed from Sutes, ſo as he hath not any ad- 
vantage thereby, And of this Dpinion was the whole Court, 
and , that the Arbitrament being void , the Aſſumptic ſhall not 
— 0 to perfo2m it. Theretvze it was adjudged fs2 the De- 


VVillymote verſus VVetton. 


Crion upon the Cale fo2 thefe Moꝛds uſed of the Plaintiff, 

by the Defendant to one Street; Gen Sute — — 
( innuendo the Plaintiff) for ſtealing thy two Kine, and hang him, or I will hang 
thee. And on his malice offeredunto him, If he would Ex- 
— — —— — * — That he would —.— him 
tbe value of two Kine; | e bited a Bill againſt 
Plaintiff, & After Aer dict * yy 


t. But 
an was welt ought: Fo; bebe pond tm 
for — thy _ and h — Import ee 1 had 

niougy them ; dans , re⸗ 
CE wn — fo2 the at: * 


Moy} 


© 2 
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Moyl verſus Ewer, 


Coke l Se⸗ 
5 and Sal 


end thereo tney to J. N 

duced 2 Court , ce 82 it 8 be void 

was not Party to Court 
be good enough: Foz | in many ſuch Add are 

ters of Atturney ma xr d—— 4 
therefoze good. Secont It was moved upon an Jndenture of 
Feoffment , made by the Pꝛioꝛ of Burcefter to ts Jobs Langſton of the 
MBoyety of the Manno of Caverheld , and all his Lands in Ca- 
— bal he having a — zin Caverfield That the Mop. 


ety of the Manno onely : And fo 0 4 A 
all "his — ore T ds but to 11 Lands: not 


That ex 
Parcel of the an and not to make the whole Mannoꝛ to 


paſs: And, 1 had not any other Land, thoſe Nloꝛds were 

void. And of Ban Opinon + Po _— But, in regard it was 

ſheion on ithe laintiffs Part, Tha this Deed being an anct- 

viz. 3 H. 7. and therein _—_— 53. 5. 4. d. reſerved t 

And all 2 e Land of the 5005 p there ban been enjoyen. under 

that 1 T7 Fat this G2ant was ſo made, be — 
ſton be Mannoz in Ui; and the 2 02 6 

my 1100 \ peradventure in ancient time were —.— —— 
2 AND afterwarvs divided, Do — — t 

157 5 mh ch the anke . named the Poyety of e — 

no}. Foz theſe Cau _ „and the o uſtices held, 

at the entire > hou d paſs : But they adviſed the Ju- 


po if the Caſe was ſo, That it ſhould be Specially found; 
ut the Jury gave a general Cerdict fo2 the Plaintif. 


Gore verſus Moorton, 
Trin. 44 Eliz, rot. 783. 


. koꝛ theſe Cloꝛds, Thou art p forſworn Knave , ind that I will 
rove; For thou walt forſworn in the Hundred Court (innuendo Sti. 
— 1 ) After Uerdict fo Plaintiff it was mo- 
ved, That the Action lay not: Fo? it not appear, That if it 
was a Court of Reco2d, no2 any Court, whereof the Juſtices 

Rouſh — any Conulance. And of that Opinion was the 


Waller verſus Campian, 


Ebt f02 Rent reſerved upon a Leaſe fo 0 
D% aod N Ke Caſton, 16. Apribs Anno 42 Sa be Denied ing, 


Lands. erct ting one Acre . & exiſtent. in Hodeſdon in Comi- 
tat. prædict. Habendum , krom the Annuntiation laſt paſt , fo pears, &c: 


Virtute cujus intravit, & habuit Tenementa prædicta, from the ſaid Annun- 
tiatiop, &c, 


After Uerdict it was moved in Arreſt of Judgement, 
33333 That 


(16) 


(1) 


(12) 
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That the Declaration was not good: Foz there was not any 
Gill named, where the Land laß: Fox the Jacenc. & exittenc. Gc. 
extend onely to the Land excepted. But all the Court held, 
That it rekers to both. Secondly, Jt was moved, That it is 
10d „& oxcupavit A Ammon kaſt, —2 


i . Leak 
+ 195 1 4 in mip the Leaſe Leaſe ; 


> Chart 


feige; Leate i! Aae Air vgs ttot it p, Chat 2282 
is made 4 7 Commencement, and he Enters be: 
_ Sm Wt the Leafe made. TAaherefo:e tt was avjudged fo2 


Garnons verſus Hodges, 


| Sſumpſit, in conſideration theplaintiff ſhouſd uſe his endeavo?, 

(13) Afo pꝛocute the Deferrdants Father to aſſure ſuch Land, 
That he would give to the ſAlaintiif 20. 1. rf he Nocurey the Fo 

ther to make the aſſurance; And alledgeth in facto, That he 

cured, cc. And that the Defendant had not paid, Kc. 58 
fendant pleaded Non Aſſumplit, and found fo2 the 2 any 
after Cervict it was moved in Arreſt of Judgement, That 
claration was not Food, becauſe he doth not alledge 2255 2 — 
where the Pꝛocurement was. Sed non allocatur : FO? 1115 omiſe is 
in conſideration he Id uſe his endeavoꝛ: And now e is ta- 
ken upon the Aſſumpſit, which is Collateral ; n it is good 
enough. And it was adjudged koꝛ the Plaintiff R 


Dag verſus Penkeven, 


(14 ) E in the Excheguer Chamber of a Judgement in the 
Queens Bench; in an Action fo2 theſe C7{02ds, Thou art not 
ſo honeſt a man, as thou takeſt thy ſelf, For thou haſt drawn ſuch a man to 
Perjury. The Etro aſſigned was, That an Action lay not foz theſe 
Taos: Foz it is not ſaid, That he had ſubomed any. 
may be ſatd Drawn,becauſe he was examined upon 143 
ina Sute, wherein he was Perjured. But all the Juſtices, and 
3. 
3 
. — the Judgement was — 


Proctor verſus Fitz Williams, in the Exchequer, 


, Ction f02 the to J. 8. t, Thou 
15) A Raſt a 3 8 —— elan) 0 judge, 2 
That the Actionlay & being moved aſter Qervic' in 


Woodward 
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Woodward verſas Thompſon. 


Rror 


Queens 145. | Eh fr 


bt b iniſtr 1 ined up, 
ET Es dra unde 


That was loci illiu nus, 

Diocefſes;:Sed non allocacur. . F02 it is well = Na 

intended, that he had nt Au 75 comm 

Ip Becaule Adminiſtration is al Ty" 
ith not poſt mortem inteſtiri. But it was oh to —— good enou 


F02 1 is —— 1 to be committed de bon t tempore — 
ſuæ, and 1 — oꝛe it is neceſſarily to be intenvey to. be after his 
death. heretoze the Judgement was affirmed 


Poultney ver ſus Wilkinſon, 


Ction 02 theſe TULo2D Thou art thti jured in thy Anſwer i 
A8 2 A {ka a Bill 0 per jured in thy Aniwer in 


ibiten there Sil 
Defendant againſt the Plaintiff, and an er to that Bill 
The Detendant Demurred, becauſe he alledged not any 
in any articular, And, without argument it was judged 
fo2 the Plaintiff, 


Gurrey verſus Sanderſon. 
Paſch. 44 Eliz, rot. 171, 


Rho Upon a ſpecial Uerdict,T he Caſe was.A Copy holder 

ine e ſurrend men his Copy-hold to the uſe of one in — 
with divers Remet nders over, who was admittedaccowingl 

and afterwards ſurrendzed to the uſe of another in ee, againi 


om a Recovery was  Copy-hold with 
5 2 eheTenant in ee Rogen uch- 


he e 55 the Duetion 6 tt 
rounveitherone ay my « Copy-hold , there tting it to be an 


Eſtate-Tatil , wh 2 
ance of the Eftate: Tall: Thirdly, Ce 
common 1 of a Copy hold, to 
and thoſe in Remainder? ? Popham — 9 T 
ought to be well conſidered . 

and theretoꝛe there they would 


ſhould be any Reſolution of them. ond it was therefoze ads 
journed, 


D | 
1 ther | 


- $3333 3 Stephens. 
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Stephens verſus Frances Totty, nuper uxtrum Henrici Totty. 


Rohibition. The Caſe was ſich, Frances Totry was bivoꝛced from 

her Pusband, rauſa Adulterii in the Husband, and the Sen: 
fence of Divozce was accozdingly. And the Feme ſued Stephens 
in the Spirftual Court fo2 a Legacy, given her by a Stranger. 
And he pleaded the Releaſe of the Baron, made after the Dt: 
Fact: which being viſatlowey in the Spiritual Court, he 
drought a Prohibition. And it being argued by Docto2s, Crom- 
pion, ana Hadi, They afftrmed the Civil Law to be, That 
ſuch a Divozce is not a Diſſolutton = vinculo Marrimonii,fo as that a- 
ny of them may Marry again But, it is a Separation onely, and 
they be not compellable to Cohabite : But ik they will, they may 
without any new marrying. And it was ſald, That if one of them 
be in dꝛead of the acher, fo2 poyſoning, 02 ſuch like cauſe, it 1s 
a good ground {62 ſuch a Separation by Sentence, &c. And all 
the Juſtices held, That in regard this Separation doth not a- 
vold the Marriage abſolutely, but that they (till remained Man 
and Tite, That this Releaſe of the Baron was good to extin⸗ 
guiſh the Duty : And that the Books, which ſpeak that, That 
the Feme ſhall have again her Goods after Oivo2ce , are to be in- 
tended of an abſolute Divoꝛce ab initio. But becauſe the Re⸗ 
leaſe was obtained by Fraud , without any due conſideration, 
as they conceived, they adviſed them to a Compoſition. Et Ad- 


journatur. 


Seyman verſus Greſham. 
Hill. 44 Eliz. rot. 650. 


Crion upon the Cale, ſuppoſing, That one G. Berisford was 

{ A Endebted unto him ty a Statute Staple in 200. J. and that 
he fued Execution, and that the Sheriffs of London, by fozce of 
t CUrtt, Impanelled a Jury to inquire what Goods, &c. And 
that there were divers Goods of the ſald G. Berisford tn ſuch an 
Vouſe in London: And that the Sheriff came with the ſaid Jury, 
to have a view of them, and to Appzaiſe , and Seize them fo2 
this Debt; And that the Defendant, pramiſſorum non 1gnarus, ſhut 
dooꝛ, and diftarbed him to make Execution, &c. The Defen- 
dank entities himſelf to the Poſſeſſion of the Houſe, by reaſon 
of a Joynt Leaſe made unto him, and one G. Berisford, and that 
ge had it by Survivozſhip, and that he ſhut the doo? fo2 the Sal- 
vation of his Polſeſſton, The Plaintiff Reviles, © t the ſaid 
G. Berisford mentioned in the Bar, 1 1 who was Obligen in 
the Statute, were all one Perſon. it was thereupon De- 
murred, The Principal Queſtton was , Whether this Shut- 
ting of the Doo? was a diſturbance of the Execution: and whe- 
ther the 1Ilatntiff might thereupon maintain this Action? And 
firſt, it was agreed by the whole Court, That upon a Capias ad ſa- 
tisfaciendum the Sheriff may not bꝛeak open any mans Houle , 
to make Execution, but he ts puniſhable fo2 doing it: But upon 
a Capias Urlagatum he may well enter any mans Houſe to app2e- 
hend him. Foz no Place ought to pꝛotect him againſt the * 


— ——— — 
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And he being out of the Law ſhatl not have the Pootection of the 


Execution. 250. 13 Ed-4.9. 18 Ed. 4.4. But, if the Doo? be 0: 

hat the miCht Enter to do 
Execution: fo2 the Law gives him Aeg thereto , as an Ex- 
Ir N to take Goods , le re by the Teſtato2, 
Ind fo2 thts Cauſe Gawdy, and Popham held, That the Action 
here well lay becauſe, by this Shutting of the 2, the Party 
was diſturbed to have his Execution. But Fenner, and Yelverton, 
e contra, F02 the Goods being in the Defendants Þouſe, who 
is a Stranger to the Execution, he is not bound to take Co- 
nuſance of the Sheriffs intent, in coming to make Execution; 
and his Shutting the Doo2 was lawful. And although there 
were loſs to the Plaintiff, pet it is Damnum fine injuria. And it 
appears not by what means, that the Goods of the Conuſo2s, 
which are in the Defendants Houſe, came thither. And if they 
were taken by the Defendant, as a Treſpafſo2 , the Party, 
whoſe Goods they are, oz the Sheriff upon Execution, may 
come within the Houſe , if the Doo? be open, to Setze them, 
becauſe the Detendant had them by unlawful means. But it the 
Defendant hath them by lawful means, viz. by Batlment, 02 o- 
therwiſe, neither the Party himſelf , no2 the Sheriff can come 
within the Houſe to Seiſe them. And therefoze - uy 3 = 
the 982 is no cauſe of Action fo2 the {Alaintiff, And there- 
fo2e the Action lieth not, &c. Et Adjournatur. Note, That after: 
ward, Term. Mich. 2 Jacobi, this Caſe was argued again. And 
then Williams _ with the Opinion of Yelvercon , and Fenner 5x 
omnibus; And that the Sheriff might not bzeak any mans Houſe 
to take Execution, unleſs in the Queens Caſe, 02 fo2 a con- 
tempt, &c- .UUherefo2e accoꝛding to their Opinion, it was ad- 
judged fo2 the Defendant, 5 Co. 91. 


Jennings verſus Harley. 


2 Whereas one Baſſet was Endebted unto him in 
50. |. and that he bzought Debt, and had Judgement to re- 
cover, and thereupon ſued a Capias ad ſatisfaciendum, AnD an Exigent, 
and the ſaid Baſſer was thereupon Dutlawen , and that he in⸗ 
tended to Sue a Capias Utlagatum; That the Defendant, in conſi⸗ 
deration the Hlaintiff would foꝛbear to p20ceed upon the Capias 
Uclagatum , which he had ſued out uſque ad tetminum Paſchæ proxime 
ſequent. Aſſumed, That if Baſſet did not then pay the Debt, that he 
would pay it, and alledgeth in facto a non-perfo2mance of the pꝛo⸗ 
miſe. The Defendant pleaded non Aſſumpſit, and found againſt 
him, and after CJerdict it was maved by Bacon in Arreſt of 
Judgement, That the Action lay not: F92 this conſideration 
is againſt Law, and alſo void, becauſe this Pꝛoceſs is at the 
Qucens Sute , and nat at the jIarties. But Gawdy, Fenner, any 
Yelverron held, That the Conttveration was good: Fo? it is 
the Parties Sute „os well as the Queens, fo2 9 


(21) 


as 
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the means to entitle the Queen thereto , and the Party hath 
the eſpecial carriage thereof: And, if the Sheriff ſuffer the Par⸗ 
ty Arreſted upon ſuch a Capias Utlagatum to eſcape, Jt is an E- 
[cape againſt the Plaintiſt; As it was adjudged in Shaw, and Cuc- 
reries Cafe, Popham e contra: Fo; the Sute is mearly now the 
Queens Sute, and a means, whereby the Party may have hig 
Execution. So Hüte Queen is Entitled thereto by the Par: 
ty, ſo after the Dutlawzy, the Party is thereto by the Queen, 
and that Jſſueth fo2 the contempt to the Queen: And, if the Par⸗ 
ty will not take it, the Queens Atturney may ſue it out, and 
the Queen is not. of right bound to ſatisfie the Party out of 
the Goods , which are Seiſed by this Writ, aithough the doth 
it out of Sꝛace many times. But a Petition of Right lieth not 
in ſuch Cale: And although the Plaintiff hath advantage there- 
of, in regard of the Party, who is taken thereby to be in Exe⸗ 
cution (which is the reaſon, that he may have Debt upon the E⸗ 
ſcape) yet he cannot ſtay the Execution of this Writ , ſo the 
Conſideration is void. But, notwithſtanding, The other Jud⸗ 
nes gave Rule , that if other Batter were not ſhewn befoze ſuch 
a day, That Judgement ſhould be entred fo2 the Plaintiſt: And, 


that the Defendant might bzing his Writ of Erro2, And no cauſe 
was afterwards ſhewn, &c. 


Criſp verſus Verral. 


Are" of Burther againſt the Defendant, late of Sandwich in 
Comitat. Kanciz, Of the Death of his Bꝛother apud Sandwich in 
Comitat. Kanciz. And upon a Capias Directed te the Sheriff of kent, 
he returned a Non elt inventus. And the Defendant appeared to 
the Writ ,- and ſaid, That Sandwich prædict. is Parcel of the 
Cinque⸗poꝛts,. ubi Breve Reginz non currit;Quiq, quidem les Cinque- ports, 
nec eorundem aliqua parcella, are within the County of kent and 
demanded Judgement of the TUrit, Er Quoad the Felony, and 
Murther Not guilty. And thereupon the Plaintiff Demurred, Tar- 
hed fo2 the J#laintiff, That the Plea is inſufficient in Matter, 
and aner: Foz, as to the Batter, if it ſhould be a Plea, by this 
means Murther would be diſpuniſhed: Foz he, who did it, would 
fly out of the Cinque⸗poꝛts, and they had not any remedy to 
purſue him, fo2 they cannot award Þ?oceſs of Sutlawry, fo2 
that ought to be p2oclaimed in open County, which they have 
not any Authozity to do, And although that in Matters, which 
concern the Realty, it is a good Plea to ſay, It is within the 
Cinque-po2ts : Bet in Debt, 02 Treſpaſs Tranſitozy against 
one, who is not a Baron of the Cinque-pozts , That it was 
within the Cinque-po2ts is no Plea : Fo2 if a Stranger ſhould 
commit Treſpaſs there, and depart from thence, and ſhould not 
be puniſhable , there would be a fatler of Juſtice , which ſhould 
not be by reafonof any Gzant of Franchiſe, and to that purpoſe, 
vide 49 Ed. 3.24. 50 Ed. 3.5.21Ed. 4. 33 Ed. 3. JuUrisDiction 80. 22 
H. 7-90- So here, as this Cale is, The Party not being Demur- 
rant there, if this ſhould be a Plea to Ouſt the Jurisdiction of 
this Court, The Plaintiff ſhould be without remedy there, and 
there would beafailer of Juſtice, wherefo2e the lea is not good 
to2 the Matter. The Plea allo is double; Fo? if this be a lea, that 


Sandwich 


0 
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Sandwich is within the Cinque-pozts, Then when he faith, That 
the Cinque-pozts are not within the Covnty of kent, That 

makes the Plea double: Foz the Murther is local, and being 


layed to be at Sandwich ftr the County: of Kent, To ſay , That 
Sandwich is not within the County of Kent , ig a good ica by it 
ſelf: Foz, me had ptended Nor grilcy ein Evidence, 


me Cour 


"That, 


by 7 confeſston the KJ ought to abate. And fo? { Ke Dou- 
bleneſs, he cannot take advantage after a general Demurrer, but 
he ought to have ſhemn it fo2 cauſe, Vide 14 H. 8. 24. 37 H. 6. 5. And 
afterwards all the Juſtices delivered their Opinions ſeverally, 
That the Plea was not good fo2 the Matter 3 becauſe this Action 


of Appeal is 15 then an Action Real, oꝛ Perſonal, and in ſome 
ſort concerns the Queen. And in thsſe Caſes which concern 
the Queen, which is within the Cinque-po2ts , it is not any 
Plea, as in a Quare . 


wanne verſus Meres, 
Hill. 43 Eliz, rot. 977. 


Ction foꝛ Mods, Edmund Wolverſton is a Bankrupt Knave. Jt (13) 
was adjudged, that the Action lay, he ſhewing,That he was 
a Merchant. And it was affirmed in a Nit of Erroꝛ, although 
it was alledged, That he did not ſay, that he was a Bankrupt , but 
g Bankrape Kaave, which is an Adjective, and it may be a Badkrupe 
in ; 


Downing 
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Downing verſ#s Seymour. 
: Mich, 44, & 45. Eliz, rot, 402, 


(24) 12 Upon Demurrer, the Caſe was ; Leaſe was made to 
Baron, and Feme fog years, who Enter; the Leſſo2 afterwards 
Inkeoffs the Baron, who died Seiſed. The Feme Survives, and 
claims the Term, and betwirt the Feme , and the Heir of the Ba- 
ron, the debate was, TUhether this Term was Extinguiched: 
And it was held per totam Curiam, That by the acceptance of the 
Feoffment the Baron hath ſurrendzed the Term, and it is Ex- 
tinguiſhed. But ik the Conveyance had been by Bargain, and 
Sale Jnrolled, o2 by Fine, it had been otherwiſe, And it was av- 

Judged fo2 the Plaintiff, 


Termino 
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Law verſus Thom. Sanders 


d ſmpfit. The Declaration was in this 
2 maner; Roberins Law queritur de Them. 
Fa Sanders in cuſtodia Mareſthalli, cc. pro eo vi- 
W delicer; Cum in conſideratione, — idem L 
Plaintiff ſhould take to ite the 
$\ || Daughter of the ſaid Thomas, Super ſe AL 
* ſumpſit, & eidem Roberto promific to pay unt- 
to him 00. l. -c. The Defendant plead- 
ed Non Aſſumpſit, and found fo2 the 
laintiff. And Jt was now moved in 
— Ky Arreſt of Judgement, That the Decla- 
ration was not good; Becauſe Jt was not Alledged, That the 
Detendant Aſſumed : But it was thereto anſwered at the Bar, 
That it is ueceſſarily to be intended, That the Defendant Allu⸗ 
med: Becauſe Jt is WVeritur verſus, cc. and he is there named, 
Aud in Conſideration the Plaintiff would Barry his Daughter 
Super ſe pm of neceſsity to be intended that the Defend: 
ant did Aſſume; And now he having pleaded, the Jury hath found, 
at he did Aſſume, &c. But all the Court held it to be ill: Fo2 a 
eclaration ought to contain the Subſtance; Other wiſe, It is not 
good. And no matter of Subſtance ſhal be ſupplied by Intendment, 
no2 thall the Uerdict help it. TUherefoze Jt was Adjudged,Quod 
Querens nihil capiat per billam. 


King verſus Hobbs. 


Age The Plaintiff Declares: Whereas a Capias againſt 
7 X the Defendant was directed to the Sheriff ol the County of 
N. to Arrcit the Defendant; And the Sheriſt had made his (Uar- 
rant to four, corum cuilibet, tu Arreſt him,whereupon he was Ar- 
reſted by two ol them: That the Defendant Aſſumed in Conſide- 
ration, the Plazntiff would diſcharge him from that Arreſt; to 
pay (a much, &c. and AlledKeth in Facto, Quod exoneravit eum from 
the ſald Arreſt; And p the Defendant had not payd, xc. After Uer- 
dict, and Judgement in the Common Bench, Erro2 was there- 
of bought. Firſt, Becauſe that this Arreſt (the Marrant 
being made to four, & eorum cuilibet) being made by two, and not by 
the four, oꝛ by one of them onely, is not good. But Gawdy, and 
Yelrenon held it to be well enough. Foz being but an Authopty 
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to make an Arreſt, and to Execute ſuch a Tarrant t It is not ſo 
ſtrictly to be purſued, as an Authozity to make Livery, whereby an 
Eſtate is Conveped. Fo2 It is made here to four, fo2 the greater 
ald the one of the other ; and therefo2e three z02 two may Execute 
it very well. But otherwiſe Jt is of a Letter of Attozney to make 
Livery. But Fenner held, That in regard, 55510 It is but an Au- 
thozity, Jt ought ta be pꝛeciſely Executed by four Jointly, MN by 
one one!y, Alecond Erro2 Alsigned was; Becaule he ſaith Exo- 
neravit eum Of the Arreſt, and he doth not ſhew how: But the 
Court held it to be well enough. F0} It needs not to be pleaded 
as a diſcharge of a Bond, 92 Rent, which ought to be ſtayed ; fo 
they cannot ve diſcharged, unleſs by Deed, and Jt ought to be a 
perpetual, and abſolute Diſcharge; But the Diſcharge of an Ar- 
reſt may be by Compoſition with the Party fo2 a time, oꝛ with 
the Sheriff, and by divers other means. TUherefo2e Jt need not 
be ſhewn. And fo2 this Cauſe it was Reverſed, 


King verſus Shore. 


| of a Judgement in the Common Bench, in an Action fox 
wo2Ds; TU hereas the Plaintiff being an Attomey, the De- 
fendant ſpake theſe woꝛds pr him, He is a Paulcrey fellow, bis Credit 
doth begin to crack, he doth deal on both Gdes. Judgement being given 
fo2 the Plaintiff, The Erro2 Aſsigned was, That an Action lay 
fo2 theſe wo2ds, ut all the Court Reſolved, That Jt was main- 
tainable: fo2 the laſt woꝛds, He doth deal on both ſides, touch him in 
his Pꝛofelsion, and are very Slanderous. As if one faith to a 
Lawyer He is an Ambodexter, there cannot be a greater Slander. 
Wherefoze the Judgement was affirmed, 


Chantflower verſus Prieſtley, & Doctor Waterhouſe Exc- 
cutors of ohn Montfitsher. 


Ovenant, Foꝛ that the Teſtato2 Sold to the Plaintiff twenty 
Tun of Copperice, and agreed with the Plaintiff, That if he 
failed of the paym nt of ſuch a Sum at ſuch a day, That he might 
quietly have, and enjoy the ſaid 20 Tun of Copperice,t Alledgeth 
in f:Qo, That the mony was not payd at the day; Et quod non po- 
tuit habere, & gaudere the (aid Tuns of Copperice; whereupon he 
bzought the Action; And Judgement was againſt the Defendant 
by a Nihil dicit, anda TUrit of Enquiry of Dammages Awarded, 
and 260. |. Dammages found, and returned. And Jt was now mo⸗ 
ved in Arreſt of Judgement, T hat the Declaration was not good, 
in that he als igns not a ſufficient bꝛeach of the Covenant, Quod non 
potuit habere, & gaudere, &-c. without ſhewing how, and by whom he 
was Diſturbed, is not ſuſficient. Foz Jt ought to appear to the 
Court, That It was a Lawful diſturbance, otherwiſe there is not 
any Cauſe of Action, Fo2 the Hoods being ſold unto him, if he be 
illegally diſturbed, he hath a ſufficient remedy, and is not to main⸗ 
tain an Action of Covenant, And ok that Opinion was the whole 
Court. Vide 26 Hen. 8. 3. 3 Ed. 3. Covenant 6. But Atkinſon moved, 
That the Defendant came too late vo Alledge this matter, in re- 
ard Judgement was given againſt him by Nibil dicic. But they all 
eld, he came well enough foꝛ the time, Fo2 until the laſt Judge⸗ 
ment de may well inkoꝛm the Court ofthe inſufficiency of the De- 
claration t- And the Court, ſeeing it to be ſufficient, Abated it. 
Cherefo2e It was Adjudged fo2 the Defendant, 


Fitz-williams 
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Fitz-Williams Caſe, 


Pte. Williams was Endicted upon the Statute of 8 H. 6. Fo2 that 
he Entered into ſuch an Houſe, and Diſſeiſed J. F. injuſte,& line 
Judicio, & yet detains the Poſſeſsion with fozce. And, this being 
found at the Quarter-Seſstons in Eſſex, They awarded Reſtitu- 
tion. But the ſame day, after the Seſstons ended, a Cerriorari tg 
remove this Endictment was b2ought, and delivered to Str Tho. 
Mildmay, Cuſtos Rotulorum there, pꝛaving him to Award a Superſedeas, 
which he refuſed to do: And the next day after, The Sheriff,by 
this (Tirit of Reſtitution awarded by the Juſtices of Peace, made 
Reſfitution. And nowthe Endictment being removed by {Jertue 
of this Urit, Jt was much debated, whether this Endictment 
were ſufficient, and whether the Reſtitution were well made; Ex⸗ 
ccption was taken to the Endictment, becauſe It was not purſu- 
ant the Statute, F02 the Statute is, If any be Diffeiled, and Ouſted 
with force, or Diſſeiſed peaceably, and held out with force, c. And here 
the Endictment mentions, That he Entered, and Diſſeiled: But 
he ſaith not pacifice, 02 with kozce. So it is not purſuant to the 
Statute, (herefoze it is ill. But Tanfield thereto anſwered, It 
is well enough, if it be found that he Entered with fozce, oz held 
with foꝛce: And it is here found, That he yet detains the Poſſel⸗ 
ſion with fozce, and to that purpoſe he ſhewed a 192eſident, Hill. 15 
H. 7. rot. 206. where in an Action upon the Statute of H. 8. 6. the 
Declaration ſuppoſeth the Entery, and Diſſeiſin to be with fozce, 
and the Defendant pleaded Nor. Guilty, and the Uerdict found, 
That he Entered peaceably, but detained with fozce, and the 
4 i had Judgement upon it, ſo the finding of any of them 
Lufficeth, Gawdy ; They be not alike : Fo2 the Occlaration there 
is ſufficient. And although the UerDict finde it to be falſe in ſome 
part, yet that is not material. But here the Endictment is not 

fficient; Becauſe it is ſuppoſed,that he Entered, and Diſſeiſed, 
&c. And he doth not ſay whether he Entered pacifice , 02 manu forti. 
So it is Uncertain : and an Endictment ought always to be cer- 
tain, and pꝛeciſe in every point, And fo2 that Cauſe Gawdy, and 
Yelverton held the Endictment inſufficient. But Popham, and Fenner 
conceived it to be well enough notwithſtanding. Fo2 when it is 
found, That he Entered, and Diſſeiſed (no fo2ce being found ) 
It is intended to be peaceably, and not otherwiſe, And as touch- 
ing the Reſtitution made after the TUrit of Certiorari delivered, 
Gawdy,and Yelverton conceived it to be void, and ill: Becauſe by the 
Certiorari delivered the Hands of the Juſtices ot Peace were clo- 
(ed; Foꝛ the TUrit is an Expꝛeſs P2ohibition unto them, viz- ulce- 
rius terminari coram vobis nolumus. So every Act done by their Au⸗ 
chozity after its Delivery is void, And although the TUritof Re- 
ſtitution was Awarded by all the Juſtices of the Seſstons ; yet 
the TUrit of Certiorari being delivered to any of them, he ought to 
have Allowed thereof, and Award a Superſedeas ; Quod Popham con- 
ceſſit. That any Juſtice of Peace might have Awarded a Superſedeas. 
But he concetved, there was a difference betwixt Miniſterial 
Acts, and Judicial Acts. Foꝛ Judicial Acts mis done, 02 not done 
(as he ſatd)are but Erroneous, and not void; But it is otherwiſe 
of Biniſterial Acts, And therefoze,Jf a Judgement be given in the 
Comman Bench, and a Pore Ex be bzought unto them: 


— 
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t is a Superledeas in it ſelt: yet if they Award Execution, oꝛ had 

warded it beloꝛe, and do not Award a Superſedeas as they ought, 
and Execution is done, That is but Erroneous: So ik an Habeas 
Corpus gut of this Court be delivered ta an inferioꝛ Court to re- 
move the Caulſe, oꝛ it, being delivered atter Judgment they pzoceed 
to Execution, It is but Erroneous, and not void. But if Erecutt- 
on be Awarded out of this Court, and delivered to the Sheriff, 
and he makes a TUarrant to his Bayliff ta Execute it, And af: 
terward, before it be Executed, a Superſedeas 18 Awarded, and deli⸗ 
vered to the Sheriff, and he doth not Counter-mand his Bayliff, 
But he ( not having notice thereof ) Executes it, This ts void; 
becaiſe Jt ts a Miniſterial Act: So here in the P2tincipal Caſe, 
And of this Opinton was Fenner, Juſtice, But aftcrwards, be⸗ 
cauſe they ſatd, The Awarding of Reſtitution was but matter 
in the diſcretion of the Court; And It appears, that there was a 
former Endictment of a toꝛcibly Entery found, and removed into 
this Tourt, and (this depending ) remained here undtiſcuſſed, 
That Endictment being found contrary to the direction of the 
Juſtices of Alsiſe, who gave other Oꝛder fo2 the peaceable Trial 
of the Title, which the Court conceived to be an abute to the Ju- 
{tices of Alsiſe, and of this Court: TUherefo2e, with the conſent 
of ail the Juſtices, Reſtitution was Awardeo, 


Braban verſus Bacon. Mich, 43 & 44 Eliz. rot. 336, 


| þ upon an Obligation, Conditioned to diſcharge, and ſave 
harmleſs from all Obligations, which he had Entered into 
f02 him. The Defendant pleads, Quod exoneravic, & indemnem con- 
ſer vavit from all the Obligations, &c. One Exception was taken, 
becauſe he ſhewed not from what Obligations. Sed non allocatur. 
Becauſe there might be very many of them, wherefoze, to avoid 
Pꝛolixity in pleading, the Law allowed this Plea to be ſuffici⸗ 
ent. Another Exception was, becauſe he pleaded not, Quo modo 
exoneravit, &c. blit generally: And fo2 that Cauſe Jt was held 
to be ill. Et ad journatur. 


Lanning verſus Lovering. 


Ovenart. Fo; that the Defendant 35 Eliz. Lett unto him the 
Barton Of B. f02 fit years, and Covenanted, That he ſhould 
enjoy it during the Term quietly, without interruption, and dil⸗ 
charged from Tithes, and other Outies; And further Covenant- 
ed, That if the Tithes were demanded, and recovered againſt 
him during the Term, That he ſhould Recoupe in his hands ſo 
much of the Rent as the Tithes amounted unto. And fo2 breach 
hereof, he ſheweth, That in 42 Eliz. the JIarſon ſued him fo2 the 
Tithes of Coz growing there in the years 38 & 39 Eliz. And 
therefo2e he brought the Action: Il hereupon It was Demurred. 
And It was held by all the Court, That this Sute after the de⸗ 
termination of the Term was a bꝛeach ol the Covenant; Fo2 he 
did not enjoy it diſcharged, &c. which is not intended of a real 
diſcharge: F02 that appears not to be the Intent of the Parties; 
Becauſe It is agreed, That, if he were Sued, he ſhould Recoupe 
as much ofthe Rent in his hands: But their meaning was, Ve 
ſhould be freed from Sute, and payment of it; and he is as * 
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ly 22 by a Sute after the Term, as ik he had been Sued 

betoze the Expiration of the Term, wherefoze he is within the 

Intent of the Covenant. But becauſe Jt was not Alledged, That 

the Sute was lawful, oꝛ that the Tithes were due, ( Fo2 he was 

not bound to diſcharge him from Illegal Sutes ) So the bzeach 

— = well Alsigned. Jt was theretoze Avzudged fo2 the De- 
re n 4 * 


Wilmote verſus Knowls. 


ER firmæ. Upon a Special Aerdict. The Caſe was, One 
White, and his Feme, were Seiſed of the Land to them, and 
the Heirs of the Baron; They Pp Jndenture Bargain, and Sell 
the Land upon Condition, That it they payed ſuch a Sum,befoze 
{uch a day, That they ſhould Re-enter, and have the Land again 
in their firſt Eſtate, with Covenants in the ſame Indenture (02 
further Aſſurance; And that all Aſſurances to be made ſhould be 
akter the Honey payd, to the-uſe ofthe Baron, and his Heirs, The 
Baron, und Feme Levie a Fine acco2dingly : The Jndenture 1s 
afterwards Enrolled within the {ir-Boneths, The Money 18 
payd at the day limited: The Baron Re-enters, and dieth. Ind, 
Ulhether the reme ſhall have again this Land during her Like, o: 
the Heir of the Baron? (who was Leſſoꝛ in this Action) was the 

ueſtion. And Jt was moved fo2 the Plaintitf, That the Heir of 
the Baron ſhould have it, Fo; although by the firſt part of the In⸗ 
denture it be limited, That they both ſhould Be have it after the 
payment, xc. yet in another part it is limited, That all Aſſurances 
Hail be to the uſe of theBaroo,t his Heirs after the payment. Then 
this 71710 being Levied to the Vargaince, befoꝛe theEnrolinent of 
the Fubdenture, He is in by the Fine, and not by the Bargain, and 
alc, Then the Fine is to the uſe of the Baron onely, And in p2oof 
herrof mere cited R. 2. Ticle Eſtoppel. 15 Eliz. Bracebridges Cale. 
Tizata Frofiment ta Bargatnee after Enrolment, he is in by 
the Froüment, and not by the Enrolment. And that 34 Eliz. be- 
twirt Lybb, and Hinde, Jt was Adjudged, That where a Reverſion 
Was Bargaimed, and Sold by Indenture, and befoze Enrolment 
a Fine was Levied by the Bargatno? to the Bargatnee, and after- 
wards the Oced was Enrolled ; That yet the Bargainee ſhould 
not have it without Attoꝛnment; Becauſe he is in by the Fine, and 
not by the Bargain, and Sale. Et adjournatur. 


Buſtard verſus Coulter. Quod Vide ante, fol. So:. Mich. 44 & 45. Pl. 6, 


T was nom moved again. And all the Court Reſolved, that the 
Exchange was altogether Ocfeated by the Eviction of the 
Eſtate f02 Lite; and fo2 the Exceptions to the pleading they held 
thera not to be material, as the Cale is upon the Becoꝛd: Fo2 as 
to the firſt Exception, That the Entery is not pleaded upon a 
fine ove Render, which is Erecuto2y, They held, That Jt was 
well enough. Foz when It is pleaded, Virtuce cujus he was 
Seiſed in Fee, It is to be intended, That he Entered: 
92 otherwiſe he could not be Seiſed, which is the uſual pleading 

n ſuch Caſes upon Fines ove Render, and have been always ad- 
mitted to be 00d; As appears in Plowd. Grendons Caſe,fol.503- any 
ſo are all the ꝛeſidents. TWherefoze this Exception wo _— 
owed. 


(8) 
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lowed. To the ſecond Exception, Jt was held, That Jt was 
helped by the Rejotnder, Fo2 although in the Replication he ſaith 
not to whom the Bargain, and Sale was made ; But by the Ha- 
bendum: Pet the Defendant himſelf in his Rejoinder ſaith, Quod 
bene, & verum eſt, That the Bargain, and Sale was made to W.. 
who was the Party to the Indenture. And he mentions not the 
Habendum: So as it Aſcertains the Court, to whom the Bar⸗ 
gain, and Sale was. Therefo2e Jt was good enough, notwith- 
ſtanding theſe Exceptions; And was Adjudged fo2 the I laintiff. 
Prince verſus Allington, 
F Aux Impꝛiſonment: F02 Impꝛiſoning him zo juni, and detaining 
J him in Pꝛiſon fo2 eighteen days, &c. Upon Demurrer, The 
Cale was, One recovered in Debt, and had a Capias ad Satisfacien- 
dum delivered to the Sheriff, who made a Marrant to his Bayliff 
to do Execution. Afterward a Superſedeas was Awarded, and Delt- 
vered to the Sheriff. The Defendant, being his Bayliff, not ha- 
ving notice of that Superſedeas upon. 19 ] creſted the Plaintiſt 
by Uertue of the ſaid Capias ad Satisfaciendum, who afterwards E⸗ 
ſcaped. And upon the 2h of Juve, the Defendant Zetook him, Et 
detained him in Execution. And, Uhether this ſecond Jmpziſon- 
ment were lawful, 02 not? was the Queſtion, Aud all the Court 
held, That Jt was not. Foz although the firſt Impziſonment 
was Legal, he having been taken by Uertue ofa 7Uarrant,made 
by the Sheriff befoze the Superſedeas Awarded , and delivered; 
he (not having notice of that Superſedeas ) was therefo2e excuſahle, 
and the Law will not puniſh him; »3et the ſecond Arreſt, and De- 
tainment in pꝛiſon afterwards, was a wong, and not excuſable. 
Foz he being the Sheriffs Servant, and by Intendement having 
time (uffictent given him, to have notice from his Maſter, ought 
at his Peril to take notice thereof, and therefoze his Act after- 
wards is not excuſable, whereupon (all this matter being diſclo- 
{ed by pleading) Jt was Adjudged fo? the Plaintitf. Vide 2H 7 
f)]. ultimo, Grathams Caſe, 8 H. 4. 7. an Outlawry after a Superſedeas 
Awarded is void. 6 H. 7. 15. 
Wilmote verſus Carn. 
R Eplevin of his Beaſts taken in ſuch a Cloſe in D. The Defend- 
ant Avows, fo2 that one Bidwel was Seiſed in Fee ok an 
Douſe in D. and of divers Lands in D. whereof the place, where, 
&c. is Parcel, to ol rt And he, and his Feme by Jn- 
denture Lett the (aid Houſe, and Lands thereto * 


I. S. fo2 years, rendering Bent, Afterward the keme died. 


Bidwel 2 Junii,26 Eliz. by his will in w2iting,Deviled p Land to p De- 


fendant in Fee, and died, whereupon he Avows fo2 the Bent, 
&c. The Plaintiff ſalth, That the ſaid Bidwel by his Till 
3 Junii 26 Eliz, De viſed it unto him in Fee, Abſque hoc, That 
That he Deviſed it to the Defendant, And Jt was thereupon 

emurred; Becauſe by this Plea he Confeſſeth, and Avoydeth 
the Deviſe to the Defendant. For he pleads it to be by his laſt 
Will, which is an Avoidance of the fozmer, and then he ought 
not to Travers it. Vide 2 Ed. 6. Title, Confeſs, and Avoyd 66. 
And to this Opinion the Court Enclined. But then two Erce- 
ptions were taken to the Avowry. Firſt, Becauſe he pleads, That 
the Baron was Seiſed in Fee; And that he, and his keme Lett, &c. 
which cannot be, Secondly, Becauſe he pleads, That Ss 
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Seiſed in Fee ot an Houſe; and Land thereto appertaining, &c. 
M hich ought not to be in pleading: Fo2 Land cannot properly 
be faid to be appertaining to an Pouſe, although Jt ꝛnay pals by 
ſuch woꝛds in a Deed, by the Reputation, and Common ance, 
and Intent of the Parties. But in pleading Jt ought not to be 
ſo Alledged; But, That he was Setſed of ſuch an Houſe, and of 
ſuch Lands in D. and Lett them by the name, &c. and Aver thetr 
uſage together. And all the Court held, That fo2 theſe twa 
Cauſes the Avowry was ill, and therefo2e ſpake not to the Tra⸗ 
vers. And thereupon Rule was given, That Jungement ſhould 
be Entred fo2 the Plaintiff, unleſs other matters were ſhewn,&c. 


Goodrichs Caſe, 
As of the Receipt of 10.1 by the hands of the Plaintiffs 
Nike. The Defendant wages his Law, and at the day he 
had to wage his Law, it was doubted whether it lay ; becauſe the 
Receipt is ſuppoſed to be by anothers hand. But becauſe a Receipt 
by the hands of the Nite of the JIlatinttiif,02 Defendant, is ali one 
Receipt by their own hands, Pe was received to wage his Law. 


Sonham verſas Trundle. 

Reſpaſs of Battery. The Defendant pleaded Excommencement in 

the Plaintiff ipſo facto, fo2 that he had ſtricken in the Church: 
yard, by the Statute of 5 Ed: 6. without ſhewing any Excommence- 
ment by the D2dinary, 02 under his Seal. And fo2 this Cauſe Jt 
was Ruled to be ill. Foz although the Statute ſaith, That he 
ſhall be Excommunicated ipſo facto, yet that is to be intended at 
ter a Sentence Declarato2y,02 Conviction. F02,0therwiſe,There 
were not uy means fo2 his Abſolution. TU heretoze the whole 
Court Reſolved it to be no lea, Popham abſence. And gave Rule, 
That It ſhould not be received, But that a Nihil dicit be Enter- 
ed, unleſs other ſuffictent Plea be pleaded by ſuch a day, 


Hainſworth verſu Pretty. Hill. 41 Eliz, rot. 1060, 


Reſpaſs. Apon a Special Uerdict, The Caſe was found to be; 
One Thomas Pretty was Seiſed in Fee of the place, where, &c. 
and had Iſſue Richard, Robert, John, and Michael, Sons, and Parnel 
a Daughter. And by his Teſtament Devfled to Robert. John, and 
Michael his Sons, and to the ſaid parnel. to every of them 20. 1. to 
be payd unto them, when they attained to the age of twenty one 
years. And further Deviſed to the (aid Rich. his Eldeſt Sen 
all his Lands, Habendum to him, and his Heirs, Upon Condition he 
ſhould pay to his other Children the ſaid Sums appointed unto them accord- 
ing to the Intent of his Will; And if he refuſed the payment of any of the {aid 
Sum, or Sums of Mony, That then neither he, nor his Heirs ſhould have, or 
enjoy che ſaid Lands, any Deviſe, Title, Deſcent, or Intereſt to the contrary, 
notwithſtanding: But that the ſaid Sons, and Daughters ſhould have it to 
them, and his Heirs. And Jt was further found, That Thomas Pretty 
the £2eviſo2 died, the ſatd younger Childzen being within age; 
And that Richard Pretty Entered, and afterwards Robert attained 
to his age of twenty one year s, and Demanded the ſald 20... of R. P. 
who refuſed to pay it. And that afterwards Rich. Pretty died Setl- 
ed, having Jfſue Thomas his Son, under whom the Plaintiff 
claims. And that the Defendant in his own Right, and of the 
{atd Robert, Entered, Et ſi ſuper totam materiam, & c. Vide Ante, Triad 3 
u ' 


(12) 


(13) 


(14) 
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But becauſe by the Defendants negligence no Judgement was 
then Entered, Jt was now Argued again at the Barr, and all 
the Juſtices c the Court being kill, viz Popham, Gawdy, Fenner, and 
Yelvercon ) Reſolved, that the Defendahits Entery was lawful, 
F92 this Deviſe to the Eldeſt Son, and his Þeirs is void by way 
of Deviſe, But Jt is as an immediate Devile, 02 Limitation to 
the younger Childzen, if the Ewen Son perfozms not the Con- 
Ditton ; which may well be: As a Deviſe, That his Erecuto2s 
ſhall Sell his Land, if his Heir pays not unto them ſuch a Sum, 
in the'laterim the Freehold ſhall deſcend to his Þeir. Secondly, 
They held, That foꝛ Non payment of any of the Sums, all the 
Land is Foxfeited, and all the Childzen may Enter. Thirdly, 
That notwithſtanding this refuſal of payment, and Rich. P. dying 
Seiſed, and the Deſcent to his Son, (Foz ſo Jt was pꝛetended, 
That Jt was a Deſcent, which ſhould Toll the Entery of the:De- 
viſees) That this Deſcent ſhall not hurt them. Foꝛ It is not as 
a Deſcent by a Stranger after a Devile, befoze the Entery of the 

eviſee, which peradventure might take away their Entery: Be- 
cauſe it is not here an Immediate Deviſe; But it is Quaſi a De- 
viſe upon a Limitatton, oꝛ upon a Condition bꝛoken, which no 
Deſcent ſhall take away, nee : As it is held in Scholaſtica's 
Caſe, CAherefoze Jt was Adjudged fo2 the Defendant, 


Ryles Caſe. 


Rus and others were Endicted of Burglary. Godfrey took Etce: 
ptions to the Endictment, Becauſe It was Burgalaricer frege- 
runt, & c. where Jt ought to have been Burglaricer : Fo2 there is not 
any ſuch woꝛd as Burgalariter. And Jt hath been Adjudged, That 
an Endictment, Quod Murderavit, where it ought to be Murdravit, 
was held to be naught fo2 this Cauſe. Quod Gaway conceſſit, and 
ſaid, That he remembered ſuch a Caſe to be ſo Reſolved here, 
ſince he came to the place. But the Court held, That the Taſes 
were not alike. Foz Burgalariter ig as good a wo2d as Burglaricer, 
and as often uſed in Endictments as the other, and divers Pꝛeſi⸗ 
dents were ſhewn to that purpoſe. Mheretoze Jt was Reſolved 
to be well enough, 4 Co. 39. b. | 


| Ayliff verſus Archdale. Mich, 44, & 45 Eliz. rot, 1660, 


He Caſe upon Demurrer was, The Plaintiff had payd certain 

Money to2 the neceſſary Meat, and Dink of the Defendant 
being an Jnfant, and took an Dbligation in the double Sum fo 
the payment thereof: And, Mhether this were good, oz voidable: 
was the Queſtion. And the whole Court held it to be void. But 
ik he had taken an Obligation of the very Sum, which he layd 
out fo2 his neceſſary maintenance, It had been otherwiſe. 
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Accompt Action lyes nat for a private Man, 548 

For what Mat ers and Receits one ſhall be faid Ac- | Againſt the Sher ff upon an Eſcape, who pleads 
comptable for, for What not, 82, 83 poo Security taken, good; althong)t upon a Ha- 
The Form of a wiir of Accompr, |» 83 Corpus he returns Para Habeo , that is finable 
If one pays money upon a Ju igment, if none due, by the Coutt, Hur no advantage to the party, 524 


Accompr licth againſt an Exccutor of an Ac- By a Bail for a Corinous contriving Execution 


comptant to the King (or Moneys received by che againſt him, good. 628, 629 
Teftator, although paid by order from the Lord For Gods delivered, and converted, 781 
Treaſurer, $45 Lies not for ſuing without cauſe in a proper Court, 
Where maintainable, à very goed Caſe, 614 orherwiſc improper, 835 


upon defaulr, th Court may order that the Plain- Againſt a Curate for razing Sentence of Excom- 
tiff may recover the value as he hath counted, munication, and inſerting the Plaintiffs name, 
upon no ice given, an if ih: ſecond judgment mii tainable 938 
be Reverſe i by Error, and the firſt affi med, the Tam pro Regina, Quam pro ſeipſo againſt the Sheriff 
Court above may iſſuc a Cal ia ad Computandum fo an eſcape of a man Outlawed, and good, 877 


againſt the Accomptant, ; dos The full truth muſt be therein declared. 282 
Nungques ſon Recciver pleaded, and Verdict for the Afton upon the Caſe for words. : 
Plain:rff a Plea after before Auditors Contrary | What fort of words will bear an Action on the 
thert unto, is nor good, 930 Caſe, 78, 171 
Of Twelve monerhs,how tobe made upon the Sta- Thou haſt taken a falſe Oath in the Confiſtory 
rure of Livcries, in an Information, 835 Court at E. good, 185 
Adtion upon the caſe. Tibbot and one Gough agreed to have hired a man 
For whatſort of Injury an Action on the Caſe will to kill me; and that Gough ſhould ſhew me to 
lie, 10| the hired man to kill me, 191 


For what ſort of Miſdemeanor an Action on the | It is well known, That I am a true Subject, but 
Caſe will lie, and where for a negligence, ibid. thou ſerveſt no true Subject, and that thy own 
Where an Aion on the Caſe may be brought by Conſcience doth accuſe thee, ibid. 


A Theu 
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8 
Thou doſt ſerve falſe Warrants, and decciveft the 
2 


people, Os 19 
You make falſe Records, and juſbfic them for _ 
ibid. 
Thou art a Papiſt, and not the Queens friend, and ſe- 
veral other Caſes there cited Argument! gratia, ib. 


I will prove Farmer a perjured Knave, 222 
Thou haft ſtoln a load of Hop-poles, 225 
She is as very a Thief, as any that robs by the High- 


way ſide, : 224 
For exhibiting a Bill in courſe of Juſtice, no Acti. 
on lyes, other wiſe if maliciouſly, not examina- 
ble, 230, 247 
I have ſerved thee with the Queens Letter. for 
ſtealing goods out of my Mothers houſe. Thou 
waſt cubbed up for forging of Writs, 234 
Coles hath ſiraincd a Mare, Innuendo carnaliter cog- 
novit, 250 
Words ſpoken in Preſentia diverſorum, as good as 
in Auditu, 487 
An Innuendo will not make general words under. 
ſtood of the Plaintiff, without Averment to 
make ir certain, 496 
That one hath delivered untruths in his Anſwer in 
Chancery, nor good, 


| Page. 
What ſhall be ſaid a Miſrecital of a Statute, — 
although general, and fo not neeeſſary, yet a- 
voids all, 236 
See more in Title Statutes. 


| 


Action upon the Caſe, for ſlandering his Title 
Where, and how it lies, 255 
For ſaying ro an Intended Purchaſor, I know one 

that hath rwo Leaſes of his Lands, who will 

not part wich them at any reaſonable rate, the 

Defendant juſtifies of two Parol Leaſes made to 

himſelf, maintainable, 427 

Aion upon the Caſe, in nature of 
Conſpiracy. 

Lies not againſt one, but Action upon the Caſe, 


01 

For procuring a man to be indicted of Robbery, 
871, o 

Againſt A. becauſe he precured the Flaintiff by be 
indicted as a Common Barretor, and that he 
was thereof acquitted before B. & C. Juſtices 
of Aſſiſe, not good, becauſe ir was before chem 
as Juſtices of Oyer and Terminer , bur for the 


— 


500 

That a Parſon was an Adulterer, and had Children 
by another Mans wife; not actionable, becauſe 
puniſhable in the Spiritual Court, 502 
Words azainjt a Juſtice of Peace, inaintainable, 


Againſt a Merchant, not actionable, bur good 
counſel, 541, 911 

Againſt a Shooemaker, he is a Bankrupt, main- 

tainable, 268 

Words by way of Interrogation , if actionable, 
: 27 

Thou arta Witch and a Sorcerer, ee 


$71 

Againſt an Attorney, actionable, 389, 602, 914 
Thou art an enemy to the State, lies, 602 
Thou waſt perjured in thy Anſwer in the Star- 
Chamber, good, f 609 
By a Commiſſioner to examine Witneſſes, _ 
23 

That he keeps a Bawdy-houſe, lies not, 643 
Action for words in the Diſ- junctive, nor good, 
780 

For words, and Judgment reyerſedin Error, 746 
For words, and judgment affirmed in Error, 747 
For words, Thou arr a Bankrupt Knave, Quære, 


843 


| 


537, 883 | 


Matter, Curia Dividatur, 564 
Action upon the Caſe, upon Aſſumpſit. 
See Conſideration. 
Where it lies, 63, 64 
Where an Aſſumpſit binds an Infant, 125, 127 
A Promiſe upon a voidable Act onely where good, 
where not, ibid. 


Upon hit conſideration it binds, upon what nor, 
137, 138, 67 
Where ir lies upon a conſideration executed, 
I 8,9 
Where ſeveral conſiderations are alledged, = — 
void; yet if any be good, it is a good cauſe for 
a recovery in a Aſſumpſir, 149 
M here a general Aſſumpſit may be aſcerrained by 
the Plaintiffs Declaration and Reference, ibid. 
Where a confideration ro do no more then the 
party is bound unto, is good, where not, 1 93 
where part of the conſideration is void, it avoids 
the whole, 199 
Conſideration to forbear a Suit, where the party is 
not chargable, is not good, 205 
What ſhall be ſaid a good performance of a con- 
ſideration, 229 
Lies upon a promiſe to pay money due by Bond, 
240 
Not for Rent due upon a Leaſe for years, — 
To pay coſts of Suit, and ſaith not what he had 


| 


Againſt a late High Sheriff, 843, 849 
Againſt an Under Sheriff, not maintainable, 854 
Thief, where it bears an Action, where 2 
57 
Actions upon this Subject being numerous, you 
may finde more, 251, 268, 279, ibid 281, 
334, 400, 403, 419, 424. 239, 250, 459, 470, 
471, 487, 492. 554, ibid. 553, 564. Curia 
Dividatur, 369, 572, $73, 592, 383. 389, 
607, 609, ibid. 618, 620, 621, 629, 638, 63g, 
645. Compound:d 648, 672, 684, 520, $21, 
o83, 786, 787, Much Learning, 7614. 794, 
823, 8 4, 834, 848, 849, 853. 854, 861, 865, 
877, 890, 8-8, 883. 888, 889, 899, 900, gog, 
905, 906, 907, 911, 914, 428, 429, 433. 
Action Apen the Statute, ee Statute, 
of 8 H. 6. Contra Pacem left out, and good, 186 
Where a Miſrecital in an Action upon a Statute 
ſhall hurt, ibid, | 


| 
| 
! 


expended, count not good if he had demurred, 
but raking iſſue , he hath Icſt the advantage 
thereof, 276 

A conſideration upon a Matter paſt, is good, 282 
What is a good confideration to ground it upon, 
I 450, 477 

To make Aſſurance by Advice of Council, how 
performed, 465 
Not guilry,no good iſſue; bur after Verdict holpen 
by the Statute of Feofails, 470 
Where a promiſe is made in conſideration of ſome- 
thing to be done by the Promiſer who fails there- 
in, the Promiſe is diſcharged, 477 
What fhall be ſaid a good performance of a Pro- 
miſe, 487, 488 
Of a Surrender to be made, this muſt be a Surren- 
der in Dced, 488 
One conſidet ation good, the other not, yet intite 


coſts, 537 
Aſſumpfit 
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Aſſumpſit by the Bail who paid the conſideration, 
— Plaintiff in Conſideratione inde, aſſumed 
to the Bail to deliver him the Bond, and a Letter 
of Attorney to ſuc it, no good conſideration. 


1538 
A Promiſe againſt a Promiſe, good ground for an 
Action, 543 


Aſſumpſit againſt an Executor having Aſſets, WhO 
upon a day given for payment ( which could 
not be, but onely deferred) aſſumed, gc. and 
all che Debr given 'in damages; bur the Bond 
being delivered, Plaintiff had Judgment, 644 

Aſſumpfit, and declares upon a delivery of Goods, 
1 Novemb. 31 Eliz. and the Jury found the de- 
livcry x Auguſt, not the ſame Afſumpfir, 660 

Aſſumpſit upon a Contract joyned with other Mat- 
ters, 756 

By a Sollicitor for retaining him to proſecute his 
Law Cauſes, and promiſed to give him,&c. The 
Action maintainable, 760 


Page. 
Committed to an Executor, no Adminiſtrator to 
the firſt Teſtator, 211 


Where in a Count or Bar, the place where Admi. 
niſtration was granted, muſt be ſhown where 
nor, 283 

Where an Adminiſtrator may by cuſtom pay a Debz 


upon ſim ple Contract, as ſoon as Debt upon a 
Bond, 409 
The original of Adminiſtrations, ibid. 


Adminiſtration committed by A. V. D. D. not 
good, becauſe not ſhewed to be Biſhop or Or- 
dinary, ; 431 

Adminiſtration by the Archbiſhop of Canterbery, 
wichour ſhewing he was Ordinary, or that the 
Inteſtate had Goods in divers Dioceſſes, not 
good, as well as in caſc of a Biſhop, but void, 
nor voidable, 457 

Adminiſtrator Pendente lite of a citation to Repeal, 
ſells Goods, good; for he hath lawful power to 
diſpoſe; otherwiſe in an Appeal, 450 


To pay One hundred pound at two payments, Acti- Recovery againſt one upon a Bond by Vibil dicir, 


on lies upon failcr at the firſt day, and ſoof a 
Covenant, becauſe damages onely to be reco- 
vered ; otherwiſe in Debt upon a Bond, where 
the Debt is to be recovered, 776, 807 
It lies not for Debt, or Rent upon a Contract, 786 
To enter into a Bond, and faich not to whom, 
where good, 248 
Aſſumpfit alledged to be made Apud H. in Com 
Pr adid & Suff is in the Mar gent, and there 
Action is brought; H. ſhall be referred to the 
County in the Mar gent, and not to the County 
mentioned by way of Recital onely, Quære, if 
not other wiſe in an Endictment, the County 
being mentioned in the body thereof, 436 
Againſt an Executor upon a promiſe by the Teſta- 
tor, and Judgment for the Plaintiff Reverſed in 
Error, 454 
Conſideration to Aſſign a Debt, or Recognizance 
to a ſtranger, is void and illegal, other wiſe if to 
the Ter- tenant, $52 
Ation upon the Caſe upon Trover, See Trover, 


Action. 

Where it lies againſt a party that did not the 
wrong, that party hath an Action over againſt 
him who did the wrong, 462 

A right of Action where it may be divided. 469 

Addition upon the Statute of 1H. 5. cap. 5. 

Where an Addition of place in any Writ or Pro- 
ceſs muſt be inſerted, where nor, 148 

Of Trade, or Myſtery , if it come after the alia 
dic. it is not good, 198 

Where an Addition of Myſtery muſt be given to a 
Feme Covert, in an Enditment or other Pro. 
ceſs, ibid. 

Garter, King at Arms, bein g endicted, his Addition 
muſt be inſerted, 234, $42 

Of Chandler, he pleads he was a Gentleman, he 
muſt Traverie, 884 


Adminiſtration, and Adminiſtrator. 
Where one (ues as Adminiſtrator, muſt ſhow the 
quality and power of him that eommirs it, 6 
What act ſhall in it (elf be accounted an Admini- 
ſtrazion, 114,115,120 
Where Adminiſtration ſhall be granted, notwith- 


ſtanding an Executorſhip, 72 
For what Matters an Adminiſtration may be 
charged, 102 


and ſo Riens inter mains, a good Plea Prima facie; 
burif Covinous, the Plaintiff muſt aver ir, and 
ſo falſiſie, 471 
Adminiſtration, Debt is where the Bond is; but 
upon a Contract it follows the perſon of the 
Debror, where rwo Adminiſtrations muſt be 
granted, 472 
Adminiſtraror brings a Scire facias upon a Recog- 
nizance, nor mentioning therein Quod ofert 
liters Adminiftrationis, good, becauſe founded 
upon a Record, $92 
Adminiſtration Durante minori ætate ceaſeth at the 
age of ſeventeen years, 602 
Adminiſtrator in Debt againſt him, pleads a Re- 
covery againſt him as Executor, Ultra quod, &. 
Non habet, Cc. a good Plea, 645 
Adminiſtrattix brings Zjectione firme : The Caſe, 
A Leaſe was made to the Inteſtate for eighty 
years, if he liverh ſo long, Remainder to the Ex- 
ccutors, or Aſſigns of the Leſſee, who died In- 
teſtate; adjudged ſor the Plaintiff, and that it 
veſted in the Leſſee, and Aſſets in the Plaintiff 
hands, 658, 666, 840. But judgment againſt the 
Plainriff for defect in pleading, 658 
Adminiſtratrix, Debt againſt her due in her own 
time, muſt be in the Detinet, 712 
Adminiſtrator, Debt lies not againſt him for Rent 
due after the Aſſignment of the Term; and 
Walkers Caſe denied to be Law, 715 
Adminiſtratrix Special cannot grant a Term Du- 
rante minori ætate of the Executrix, nor fell 
Goods except Bona peritura, or for neceſſity for 
payment of Debts, but may ſue and be ſued, 


* 1 
If ſuch an Adminiſtratrix may aſſent to a 4 
Dubitatur, ibid, 
Adminiſtration muſt be in two places, if the Inte. 
fate died in a Peculier within the Province of 
Tork, having Chattels in both, ibid, 
Adminiftration by a Biſhop, good, without ſaying 
Loci illius Ordinarius, but in a Bar or Replica- 
tion, vicious, 791, 879, 838, 90 


Admiral, and Admiralty. 

Suit lies there for Goods taken by Piracy,although 
fold in a Marker overt, eſpecially ro the owner 
of the Ship, in reſpect the original cauſe did a+ 
riſe upon the Sea, and the reſt depends there 
vpon, 


68g 
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Obligation to appear, orabile Sentence in the Ad- 
mirals Curt, is ſuahle there, 

4 dmittance. See Copihold. 

Ad mittance of Tenant for Lifc, is good {or him in 
Remainler, 652 

Advowſon. 

The diff:rence between a Viccaridgr, and an Ad- 

yowlon, : 153 
Agreement, and Diſagreement. 

Agreement in Exc hang- (or one ro make the Fen- 
ces, noPlea In Treipa(s, but Actian of the Cate 
Hes; and if by Decd, an Action of Covcnant, 

709 

Dower of a Moiry of Cavelbird cannot be waved, 
and ſhe ſhall hold it in Scveralty, and nor in 
Common. 25 

Aide-Prayer. 

Where the Wrir of Domins Regeinconſulto ſhall be 
granted, although ia a Verional Action, ad the 
King rict immediately concerned. 417 

Not grantable in 4 Per ſonal Action for a Chatte! 
onely. : 6 $3 

Alien. 

who ſhall be !ooked upon as an Alien, ; 

alie nee enemy may ſuc as Adiminiftracor, 44; 

An Alicn being De:endanr, Tales de circumſtantibus 
is good, no Exception being t Ken, ard eleven 


of the principal appeawng, 818, 841 
Amendment. 

Where a Verdict may be amended by the Doyſe of 

that P.ſtea, 149. 120 


Where a Vatter, thcugh the deſault of the Clei k 
is not amendable, 70,71 
Where a Verdict returre |, may be amended, þ 11, 
112 
Where a Venire facia may be amende , 203 
Record upon the File amended by the Paper Copy 
25 
Debr by Thomas, an l th: Julgmenren'red for Fo. 
hannes, Reverſed, : 4cc 
Adderbye for Adderlye, amendable in theDeclara 
tion, and judgment, being the deſault of the 
Clerk, 459 
Diſtringa with no Return indorſed the ſame Term 
in Banco Regis, nat in another Term, 46 
In Eicctment, Sex Acras farturæ in the Niſi prius 
aſter Verdict, amended Paſture according to the 
Record, ibid. 
Yenire facias, leaving out the word (Juratorum a- 
mende, 407 
Error in the Entry of the Judgment, not amend— 
able, ; 497 
Diſtritionem for Peſtructionem in Waſte , not a. 
mendahle becauſe in the Orig nal Wri-, 452 
Judicial Writ amen {2ble, 543 
Of a Venire facias, which upon the Rull was Nu'd 
font hic, and a ſpace leſt for rhe ſay of the Re 
turn, but expreſſc|in the Venire facts, 553 
Habeas corpora amended, but TW en y three Jurors 
returned, Twenty four being named in the Ve- 
nire factas, 586 
Of a Præcipe of Twenty Acres Hefington (omitting 
in) 644 
Amendment of Write. 677 
Of a Wrir of Inquiry ro the Sheriffs of L. Qaod Tn- 
quirat, and not Inquirant, and their Entries 
ſometimes De Balliva tua, De Comitatu tuo, and 
ſomerimes De Crvitate, 709 
Of a Replication for Miſpriſion. 752 
Of a Writ of Inquiry returnable by the Roll Die 


ibid. 


; 3 Page. 
Martis poſt tres Trinitatis, made Die Mercurii 
Cc. but nor fo cf an Exigent, and the Inqui- 
lition may be taken che ſame day, it is return. 
able, many Preſidents cited, 


761 
Amendments cf Judgments, divers Prefidenrs 


cited, 85g 
Am ndment ef the Clerks mifentcy after verdict. 
904 


Amerciaments and Finzs, 
Where an Amercement ſhall be, though the party 


comes in on the firſt d ay, 68 
Upon what Natter a Seward ina Legt, may Aſſeſs 
a Fine, upon what nor, 241 


The Jury finding for the Pliintiff onely for part, 
he muſt be amerced as to the Reſiſue; a good 
diff reace agreed, 257 

Amerc ament in a Court Bron may he aſſeſſed by 
the Steward, and a Dres ſor it is incident, and 
lawful by ſome. 748 

Ancient Pemeſn. 

[f a good Plea in Ej<&tment, as in Replevin or 

Waſte. 826 
Annuity. 

Debr lies for the Arrearayes thereof, granted for 
years, 258 

Annuiry payable at the Annunciatian, or within 
twenty days after, an! che of iginal brought 8, 
April, aa apparent (ault, 565 

For a Penſion by Preſcription ifſuing out of the 
Chur hof S. the Iacunbent is liable for all ar- 
re ars; for the Church it ſelf is charged into 
whoſe hands it comes. 820 

Appearance, See Infant and Conditinn. 
Appeal. 

The death and ſtroke being in different places, 
where in an \ppeal the murder ſhall be ſaid to 
be committed, 195 

Waere in an Appeal of Felony, the Plaintiff in the 
Replication muſt conclude over to the Keleny, 


22 

Wher:in an Appeal of murder, the evidence "4 
ing clear to acquit lim of the murdec, but full 
to finde him guil'y of Man-Naughter z the Jury 
muſt find: hum guilty of Man Nlaugiter, 296 
The Vlaintiff was nonſuite upon a tryal againſt 
one, it is a nonſuit againſt 2ll 5 burr others 
nor tcye , May be arraigned upon this Declara- 
tion at the Queens ſuir, 460 
Of murder agairfſt 7. S. who is found guilty of 
Homicide, and good, and they might have found 
him nor guilty generally; the Defendant pleads 
the Queens pardon, and by the better opinion 
allowable (a'though an Appcal be ar the parries 
ſuit) heing found guilty o Homicide, 454, 
In an Appeal of Mayheme, a man cannot Wy in 
Abatement, and in Bar, alias in Aprea's of Fe- 
lony in Favorem itæ, 495 
Appeal of murder again(t divers, one as Princi- 
pal, the others as acceſſories ef re, and afrer, 
the Principal found guilty of Man- ſſaughter one- 
ly: Acceſlories before the ſact, are diſcharged, 
bur not after; and they ought to he tryed by ſe- 
veral Venire faci.'s in an Appeal, bur not upon 
an Indictment. And if the Principal had his 
Clergy, or Pardon before Judgment, Acceſſory 
is diicharged, otherwiſe a'ter Judgment, 541 
Againſt four of murder, they appeared, the Plain- 
tiff cannot declare againſt them in Cuſtodia Ma- 
reſchalli, becauſe no Recrrd of a Comittitur and 
Nonſuit 
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Nonſuir before Appearance, is peremptory, 
25 

Of murder, and found guilry ef Man- laughter, the 
Plaintiff may pray he ſhall nor be pur to have 
Clergy, 632, 682 
Appeal directed to the Warden of the Cinque 
Ports, not good; for ir ought to be to the Sheriff, 
whois immediate Officer to the Court; but the 
riſoner being at the Bir, Declaration was againſt 
Vim in Cuſtodia Mareſchalli,and he roplead over 
ro the Felony, \ 695 
Appeal lies for not allowing proofs in the Spiritual 
Court. 844 


Appendant and Appurtent. 

Where a Matter A ppendant will paſs without the 
word Cum Pertinentii, 18 
Where Matters 4 ppendant, may by the King or a 
common Perſon, be created ar rhis day, 39 
What Matters paſs by way of Appurrenances , 
113, 114 

Where a Curtelage may paſs as an Appurtent to 
an Houſe, without Cum Pertinentin, 


Appertionment. 

A Leaſe being made of Lands and Goods , the 
Lands being evicted, an Apporrionment ſhall be 
as to the Rent upon the Goods, where, 256 
Of Rent by the At of Law, but not by the act of 


the party, 771,772 
Of a Rent -Service, good. 851 
Appropriation. See Tithes, 


Apprentice. 
Where the ſon being an Apprentice, the Father 
notwithſtanding ſhall be (aid ro have an authori- 


ty over him. 35 

Apprentice. See Condition. 723 
Arbitrement and Award. 

The manner ef pleading an Arbitrement, 66 

What Matter ſhall avoid an Award, ibid. 


What Matters ſhall be ſaid Awarded within a Sub- 
miſſion, 77 
What words in an Award will work a Condition, 
and what advantage muſt be taken of it, and if 
onely Debt maintainable, 211 


Where ir gives a power in a Leaſe for years to 

have a Term, if ir gives an Intereſt, or Autho- 
223 
422 | 


rity, 
What Matters lic in Arbitrement, 


5 


whats 


Page, 
Award of all Suits until the third of Semen, 
the Submiſhon being till the fourck, good, 
958 

De & ſupra premiſſis reſtrains ir to the things ſub- 
mirred, 851 
To be publiſhed Vtrique partium predif” muſt be 
ro all, 885 
Nothing Awarded on the one part, not good, 


904 


Aſſent. 
Where it may be abſolute, and where Condition 
al, 252 
To a Treſpaſs beſore or after, makes a man Treſ- 
paſſor ab initio ; bur not to a Battery done, Riot, 
or forcible Entry, 294 
If Adminiſtratrix, during minority, may aſſent to 


a Legacy. 40 719 
els, 


Where in a Count agzinft Execurors , the Parry 
muſt allow Aſſes, $9 
What Matter ſha\l b- adiudged Aſſets, 43 
Where the Goods of the party made cover upon 2 
fraudulent Conveyance, ſhall, rhough coming 
into the hands of a ſtranger, be Aſſets. 405, 
(819 


Ace. 


| Erroncous, becauſe after Iſſue and Return of the 


Habeas Corpus, the Entry was 
rum venerunt, & quidam non, ideo diftringas os 
decem tales, $09 
Before 18 Elix. cap.14. in Aſſxe ir was Error, that 
the Sheriffs name was not to the Return of the 
Habeas Corpus, ibid. 
Againſt A. and B. of a Portion of Tithes, A. pleads 
Nul-tenant de Frankh-tenement Tenementor* pr e- 
di in viſu poſitorum, (& in Querela Specificat. 
B. pleads Nul-Tort. A. was found not Tenant of, 
&c, and nor gnilty, and a Difſcifin by 8. But 
no Tenant being found, the Writ abates; quere, 
by the Reporter, becauſe B. found a Diſſeiſor. 


599 


”—_—_ recognito- 


- Aſſignee. 
what Matter ſhall go to the Aſſignees. 


Sar 


Aſſignment. 
here Leſſee for years being oufted, yet may aſ- 
ſign over his rerm. 275 
Aſſurance. 


That the Defendant ſhould enter into Bond, not gy Bond, looked upon better in Law then a Rent- 


ſayingin what ſum, is void, becauſe uncertain, | 


charge, 247 


432 If it agrees in ſubſtance with the Covenants, al- 


In writing, Debt thereupon againſt an Adminiſtra- 


ror, not good ; for the Inteſtate might have 
waged his Law, 600 
In the night good, if within the Submiſfion, 676 
An Award to Relcaſe all Actions, xc. Ut talis ad- 
viſaret, void, 726 
To make an Eftate to the Obligor for Life, Re- 
mainder to a Stranger in Fee, good for the par- 
ticular eſtate, and void for the Remainder, bur 
the place where the Award was made, muſt be 
ſhewed, 758 
Arbitrement, the firſt part being good, muſt be 


performed , although the latter part be void, 


though ir vary in words, is not material, 66t 
If ir be :o be made at the ceſts of the Covenantee, 
it may be done hy parcels; otherwiſe, if at the 
coſts of the Covenantor : Yet if then required, 
he is bound to do it, but isdiſcharged for the re- 
ſidue, 68 
Oughr to be deviſed by the Conuſor, and to pro- 
cure the Conuſee to accept thereof in ſalvation 
| of his Srerute, 718 
Of Acres of Land to be aſſured, ſhall bs accord - 
| ing to the Countreys eſtimate. 65s 


| Attachment, and Foreign Attachment. 


809 What Matter is attachable upon a Foreign Attach- 


Where well-made, the difference is where the Sub | 
miſſion is Conditional, there if not made of all, 


the Obligor not bound to perform an 


other wiſe if the Submiſſion be nor Conditional, 
239 


ment, 


| 63 
| Where it ſtops a Matter in the Kings Court, 


157 


y part , Where a Foreign Attachment may well be for a 
Matter, though pending in the Kisgs Court, 

101 
Where 


| 


A Table referring to ſe everal Points 


Page. Page, 

where in a F. reign Attachment, Judgment = was effe red to one, and herefuſed, well alſigu- 
Di. charge muſt be given, 172 ed ; for requeſt to both at ſeveral mes, is good, 
What chings arc attachable, and by whom to be 65% 


kep!, : 230 | The Plaint' ff ſhews he wa: bound in à Statute of 
Of a debt in London according to che Cuſtom, and Six hunꝗred pounds ty che Defendant to the 
allirming a Plaint there; and the diff rence, | ute of J. B. Defeazanced for the payment ef 
593 ſuch ſums at uch days to J. B. and that he W435 

Attachment in L. the Deſendant ple as he oweth Paratus to pay, & obtulit, and 7. B. was nor 
him nothing, good againſt the Cuſtzm there, 558, | there ; the Defendant pleads J. B. was there, 
599 and demanied, &c. and the Plaintiff was nor 

In L. pleaded in Bar in Debt, and traverſed, is a | there to pay ir, abſque hoc that the Plaintiff 04. 


good B. r to the Attachment pleaded, 8, tulitthelaid ſum, &c. Reſolved, the tender was 
Attachmenc in L. much good learning t. uching | goc d, becauie Defcazanced to the uſe of J. B. 
that cuſtom there, 843 ochewice, i a meer ſtranger, and although he 
Attachment by the Cuſtom, lies not after a Suit de- ſaith not J. B. nor any for him for o intended, 
ending in the Cemmon Plex, fcr it is Quaſi in f 755 
caſt'dia Legs, : 651 | To avoid Execution upon a Statute, becauſe the 
Arrach:ment in L. the Plaintiff cannot ſwear his | Conuſee purchaſed part of the Lands, 756 
deb: by Attorney, nor attach a debt before the | The Cor.uſor haviap Lands in the Counties of . 
day of Paymenr, 713 and E. the later Cc nuſce hath the Lands inc. 
At v hat time it may be, and if cf a debt recovered | delivered in Execution, the for mer C onuſee ſued 
in a higher Ccurr. 184,185 Execurion , and had the moiry of the ſame 
Atta inder. Lands delivered, and nothing in M. adjudged 

A man attainted ſhall be liable to Actions, 516 ter the Plaintiff, the later Conuſee, 79 
What acts a man att inte d, may do. ibid. To avoid a Statute, the Wiit may compreherd di- 
Attaint, vers cauſes, but the Count cught to contain but 
The parties were at Iſſue, hut the Record not re-| one cauſe, or rely onely upon one; for doubla- 
moved, Judgment. Quod querens nl capiat per neſs inveigles rhe Courr, : 9 9, 810 
breve, c. but no Fin. upon hin. 645 | Where an Executor ſhall not be inforced to ſue ir, 
Attorney. an excellent Caſe, and well argued, 734, 822 

To deliver a Leaſe for a Corporation without wri- Authority, : 

tis g under their Seal, nat good. 826 | Where one that hath but an Authority, may act ac- 


May bring Debt ſor Fees in the Common Bank, net cording to diſcretion, 


e 48, 49 
for ſolliciting in the Kings Bench. 425,429 | _ * — one hath an Intereſt, where 
Attornment. ur an Au hority, 190, 2 52 
Where a Conuſce of a Fine may diſtrain withcut | Acts _ — done by colour 2 but 
atternment, 254 not acts voluntary, as grants of Copihold by a 
Where it ſha!l be counter manded by marriage, reputed Steward. 699 
270 Jo ſour, Et eorum cuilibet to arreſt J. S. done by 
To what Natter Attornment is requiſit, 284 two, is good; but other wi e, if ro make Livery. 
Where i: muſt be pleaded, or other wife ſhall be | $13,914 
intcnded, 400 : Averment, 
Nor necefſery for Ceſtuy que uſe in Avowry for | m—_ the life - Tenant in tail, in pleading muſt 
Rent. 673 e Averred after his Di continuance 225 
By one ſoyntenant to a Grantee of the Reverſion, | —— — — Count muſt - Averred, 256 
is ſuiſicient. 737,802 Where it lies againſt the Return of rhe Sher iff, who 
| Audita Querela. returns the party ſummoned , here it was not 
Where the priſoner that eſcapes, may upon his 4 ” 397 
own eſcape, have an Audita Querela, 44 re Pleas may be good withour an Averment. 
Where that nw ly, or where a Writ of Error lies and what is a ſufficient Avermenr, 418 
upon a Statute, 233, 319 | Avermenrs within 32 Hen. 8. of Leaſes by Tenant 
By two to avci t zan Execution, Ontlawry of one in tail, where not good. 708 
pleaded, good: Summons and Severance lies | Avowry. 


for the otlier by the better opinion, adjourned, | May be for Rent of a Copiholder in the Common 
48 Pleas, but not an Ejedlione firme that demands 

Upon a Defeazance, the Defendant plc ads another | the poſſeſſion, $24 
Defcezance, not good; for he cught to have | Iſſue if the Freehold of the Avowanr, and found 
picaded the general Iſſue, Non eft fallum, 332 to be the Wives Freehold , Iſſue found againſt 
A. and B. bound in a Bond, and Judgment againſt the Avowant, ibid. 
them. 4. being in Execution, was diſcharged Good by one Tenant in Common, although it be 
by the Sheriff, and B. ſued to be diſcharged, | by way of Action; for one may take a Diſtreſs, 
largely argued, hut adjourned, $55, $73 $32 
Againſt F. 9. and upon a Scire facias Awarded, | For Rent upon 32 Hen, 8. c. 37. how to be made, 
the Sher ff returns F. S. Mortuws, the Writ ſhall 547 

| abace ; bur if againſt two, and one dies, it is By an Executor for a Rent-charge for year, al- 
cthetwiſe 3; ſo of an Infant after Inſpection , though the clauſe of Diſtreſs be ro the Grantee 
63s | and his Heirs, br 644 

Two bound in a Statute, Defeazanced, that they | For a Rent-charge deviſed to him, without ſaying, 
and their Wives upun requeſt ſhould affure ſuc The Land was holden in Soccage, not good, 
Linds, &c, The breach was, that A. Feoffment 2 

ö ue 


4 of Law argued wnd reſ ober in this Book. 


Page. 

Iſſue if the Plaintiff held by Fealty, Rent, and 
Suit of Ccurt; Verdi found it to be by Feal- 
ty, and Rent onely, againſt the Avowant, for 
all the Tenure is material; but in Treſpais, cr 
Reſcous, ir is other wile, 799 
For an Amerci ment, nor good, becauſe he ſaid 
nor, the Plaintiff appeared not upon Summons, 
but ſo preſented by the Homage. 885, 886 
Avowry not good, becauſe he pleads the Baron 
was ſeiſed in Fee, and that he and his wife lett, 
&c. And alſo that B. was ſeiſed in Fee of an 


Houſe and Land thereunto apperraining, &c. 
Which is nor good in Pleading, although by | 


ſuch words it may paſs in a Deed by Reputation 
and Intent of the Parties, 


nough. 145 


B. 


Bail. , 

Here when the party renders himſelf in 
W diſcharge of his Bail, the Plaintiff may be 
demanded, 22 
Where one may be taken in Execution, but not 
by Cuſtom without anſwer, 185 
Where they may plead the death of the Principal 


919 
Avowry upon a pcr/on certain, where good e- 


before judgment, 199 
Entred by another name, then according to the 
proceedings, viriates all, ; 223 
If pulled eff che File, the party is without remedy, | 
ibid. 

Where the Bail may plead ſatisfaction without 
ſhewinga Record of it, 132,233 
At the Suit of Adderly, not liable to the condem- 
nation at the Suit of the ſame perſon by the 
name of Adderby, 458 
Nat liable to C ofts aſſ fled in the Exchequer Cham. 
ber, upon atfirming a Judgment in Error there, 
587 

Not liable to the Judgment, until a capi iſſue 
againſt the Principal, and a Default thereupon, 


597 

Diſcharged, if the Principal render himſelf before 
Judgment agaiiſt them upon the ſecond Scire 
facias, 618 
Inſufficient accepted by the Court upon Miſ-infor- 
mation ; an Action upon the Caſe lies for ſuch 
ſalſi y, 71 
If a Cin be Awarded returnable at the next 
Summons, and Nthil returned , the Principal 
ſhall not he received ; but otherwiſe, if rerurn- 
able De die in diem, and upon the firſt Scire fa. 


cia, the W ainpern rs may bring in the body, 
and fifreen days ſhall be between the Teſte, and 
the Return, for time to ſeck the Principal , 


738 
Scire facies againſt them, miſtaking the ſum, not 


amendable, 855 
Want of Filing thereof, Error, 894 
Bailiff. 

Cannot wage Law in an Accompr, $79 


Of a Manor, whether he may Diſtrain for an A- 
metcement, without a Warrant from the Ste- 


ward or Lord, 656,748 


— 


Page. 
May enter a ſtrangers houſe, the door being'optn 


ro levy Execution of Goods inthe hands of an 
Execurrix there, 759 
For Life with a Fee, or other profir, cannot be diſ- 


placed by a Purchaſer of the Mannor, 859 
Bankrupt, 

What act ſhall make one be adjudged a Bankrupt. 

13 


Bargain and Sale. 

Where the Deed ſhall be ſaid to paſs by Bargain 
and Sale, where nor, 156 

What ſhall be a goed Confideration to paſs an E- 
ſtare thereby, 394 

By Tenant in tail, Bargainee levies a Fine, and five 
years paſs , Iſſue ſhall have five years attet his 
Farhers death ; otherwiſe if Diſlciſed, and the 
Diſſeiſor levies a Fine. 295 

Baron and Feme. 

Where the Land moves from the Husband, but yet 
a Remainder of the Eſtate is to a ſtranger; ſo 
as ir could be no prejudice to the Heir of the 
Husband, the Alienation of the Wile ſhall be no 
Forſeiture, 224 

Where an act being done by Baron and Feme 
joyntly, yer being dubious, ſhall be incended as 
iſſuing, or being done upon the Wiſes Inherit- 
ance onely, 4 129 

Where the Husband may prejudice the Wife,where 
nor, 149 

Where a Feme-Covert may do an act without her 
Husband, 72 

Where an act done by a Feme-Coverr, ſhall binde 
the Husband, ibid. 

What ſhall be ſaid a good Diſpoſition of a Term by 
the Baron to veſt the Intereſt in his Execurors, 

278 

A Term in truſt, nor the uſe thereof, ſhall not go 
ro the Baron ſurviving, neither by Law nor E- 
quiry, 456 

Where the act of the Baron, ſhall not prejudice 
the Wite, 459 

Whether an Action for Tort done to the Freehold 
of the Feme, ſhall be brought by the Baron one» 
ly, or by both, 46 

Bring Debt due before Coverture, and the Baron 
being a Clerk of the Court, it was entered Ne- 
rens in propria per ſona, and well; for every Plain- 
riff, if he will, may be ia Propria per ſona, 337 

Poſlefſed of Tithes in right of the Feme, they muſt 
jon in the AGion, becauſe the Feme is Proprie- 
ror, 6c 8, 61 3 

A Leaſe by them without Deed, void — 

5 


4 Bring Dcht for Rent upon a Leaſe made by her, and 


a former Baron, the Defendant pleads, that Ba- 
ron was ſole ſeiſed, and good; for a Feme-Co- 
vert cannot be ſtopped by Deed, but other wiſe 
by Fine or matter of Record, 799, 701 
Baron ſeiſed in Fee, and the Feme for Life, they 
Bargain and Sell in Fee, Previſo, Thar if either 
of them pay One hundred pound, then to be 
void; and that all Aſſurances ſhould be to the 
uſe of the Baron and bis Heirs (leaving out there 


the Wife) the Baron dies, the Feme pays the 

One hundred pound. Adjudged the wi 

have an Eſtate for life, 744 
The Baron pleads an Indenture made by them 


both, whereas the Feme never ſeiſed ir, not 
ood ; and the Plaintiff is not Eſt to ſay 
03 but ifrhe Baron had executed ir in the name 
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— 


Page. 
of the Feme, it had been good. during the life 
—— b . 

Debt lies by the Baron onely, for Debt, 5 1 
and Coſts, recovered by them both, 44 

ver againſt them, but Converſion by the Feme 

Iſſue muſt be _ ipſa non eſt inde Cul- 
pabilis, for no Tort in the Baron. 883 

Bar. * , a 
ng Action, no Bar in a right Action, 058 

— goed by the Replication, or * 

ſeſſion of the adverſe party. 70 
2 in Debt againſt 
Error in a Judgment in Debt aga! 

** capiatur, becauſe a Fine is due to the 

King, and he hath no priviledge againſt =_ 
Battery. 

In London, the Defendant pleads De ſon aſſault De- 
meſn in S. and ſo not guilty in L. nor good; for 
it is tranſiccry , and he ought to have juſtified in 
L. except the cauſe — ny local. 842 

Benefice. 
Indu&ion into a ſecond, avoids the firſtby the Com- 


ithout ſentence of Deprivation , 
mon Law witnou p = 


Bill for Debt. 
What words amount thereunco, and equally tobe 
divided, makes it ſeveral, 729 
Good in the firſt part, and void in the laſt pens! 


1 
where one muſt ſue by Writ, Where by Bill. 


101 


Hur gage. : 
What Land ſhall be ſaid to be held in as 


C. 


Certiorari. 


Ertiorari, as well to Reverſe as affirm a Judg. 


ment, 836, 837 
Certiorari, and reſtirution made after by the Juſti- 
ces, 915,916 | 


Of a Recovery in an inferĩor Court under that Seal, 

good : Traverſable here. 821 
Challenge. 

Where it ſhall be ſaid to be good cauſe of Chal 


lenge, though both partics are equally of kin, 


23 
Where a Juror hath once given a Verdict, though 
that proves to be null, ir ſhall be a principal 
cauſe of Challenge, 
Aſter Iſſue joyned, lies not for the Plaintiff, 844 
One being challenged as to the Principal Inqueſt, 
ſhall not be allowed to ſerve in the Tales, 188, 
; (429, 430 
What ſhall be ſaid ſufficiency of Freehold for a 
Juror in ⁊ caſe between the King and F. S. and 
what not, 413 
Where he who firſt takes it, ſhall have advantage 
thereof. 663 
Charters. 


Charters Ancient expounded according to that 
time. ibid. 


a 
BY 


Page. 
Cinque Ports. | 
Their Juriſdiction touched, 69g 
An Appeal of Murder ſies there, becauſe i: is 
higher then an Action Real or Perſonal, and the 
Queen is concerned; and in ſuch Caſes it is no 
Plea,as ina N.iare Impedit. 910, O18 
Claim. See Fine. 
What time he in the Reverſion ſhall have for 
making Claim upon a Fine by Tenant for life. 
25 

Common, s 

Where a Tenant that hath Common to his Free- 
hold, may have an Aſſiſe, or Action upon the 
Caſe, for depriving him of his Common, 98 
Within a Leet putting Geeſe there, not puniſhable, 


8 

Being extinct by Unity of Poſſeſſion, the Houſe — 
Lands were let to F. S. with all Commons, &c. 
therero belonging, Vel ocexpat”', vel uſitat' cum 
predif c. A good Grant of a new Common 
for the time, if the uſing thereof had been a- 
verred by the Leſſee, 570 
Releaſed in part of the Land, is extinct in the 
whole ; fer it is intire thorough the whole 
Land, 594 
Commoner cannot juſtiſie the killing of Coneys of 
the owner in the Common, becauſe profitable, 


and not like Vermine, 876 
Concord. 
Where a good Plea in an Actlon of Debt, 193 


Condition. 
What ſhall be ſaid to be a Condition, what 4 Li- 
mitation, 16 
What ſhall be ſaid to be a Condition Procedanr, 
what not, 60 
He that enters for a Condition broken, defeats all 
Eſtares whatſoever, 239 
Where the w-rd ( Proviſo) makes a Condition, and 
where but a Covenant, 242 
What ſhall be within a Condition to ſave harmleſs, 
264 
Any part thereof becoming impoſſible by the att 
of God, it ſaves the Bond, 277, 396 
A Leaſe being made by theſe words, Sub hac tamen 
conditione fi tam diu vixerit ſola, & inhabitaverir, 
if a Condition or Limitation, 414 
Deviſe of Land Reddend* C ſolvend* 205. annu- 
atim, makes a Condition, 454 
Of a Sheriffs Bond to appear at Weſtminſter, and 
before the return of the Writ, the Term is ad- 
Journed to f. and there the Defendant appear- 
ed; norwithſtanding the Adjournment, he muſt 
appear ar Weſtminſter; bur the Plea was nor 
good, becauſc he concluded not Prout patet de 
Record, 455 
Todoa Collateral act, cannot be diſpenced with 
y accepting another thing, 458 
Of a Bond to pay J. at M. next, and ſo yearly 
until H. be promoted to a Benefice; the firſt 
J. muſt be paid, although A. be promoted be- 
fore M. 349 
Of a Bond to elect Arbitrators, where FR 
ibid. 
Diſpenſed wichal by admittance of the Lord, 
ere. 582 


In a Leaſe for years for non · payment of Rent to 
ceaſe, Srantee of the Reverfion may take 4d- 
vantage by the Common Law, 


650 


In 


"of Law argued and reſolved in this Book, 


Page. 

In a Leaſe for ycars on the part of the Leſſor, — 
Leaſes to a ſtranger, and then performs it, and 
enters, adjudged lawiul, 665 
Of a Bond to procure a marriage, the Defendant 
muſt ſhew he uſed his endeavor thercin, and no 
default in him, 694 
Of a Band to give Evidence when required, and 
not ro moleſt che Obligee in his Lands or Goods, 
good , for incended Tor tiouſly; otherwiſe for 
Felony, or other juſt cauſe, 705 
Of a Bond to give ſuch Reicaſe as the Judge of the 
Prerogative ſhould allow, he ought to draw the 
Releaſe, and tender it to the Judge, 710 
Of a Bond of an Apprentice, if Goods embezled 
within twenty days afrer notice, to make ſaciz- 
faction; the Plaintiff muft ſhew where he be- 
came an Ap; rentice, and ſuch a perion as might 
be by 5 Eltz. And notice muſt be given to the 
Apprentice, and his Surery both together, and 
the Apprentices own confciſion is no good proof 
therein, 5 = 723 
Of an Obligation, being in the Diſ-jundive, the 
Plainriff may alledge the one, or the other at 
his election, : 
Condition or Covenant to do divers things, the 
Law allows of a general pleading in the Affr- 
mative, to avoid Infiniceneſs and Multiplicity, 


149 

Of a Bond, if he were ſeiſed in Fee at the making 
of the Bond of Copihold in S. free from In 
cumbrances , _—_ his wives joynture, &c. 
Breach aſſigned; that before the Bond he had 
aſſured a Joynture to his wiſe, no good Breach, 
for it was excepted, 762 
Of a Bond to a Sh:riff ro appear perſonally, is 
good, 776 
If it conſiſt of two parts, the one poſſible, the 
other not; if he perform that which is poſſible, 
it ſufficeth, 780 
To perform an Award ſo, as the ſame be delivered 
to either of the Parties before M. it ought to be 
delivered to both. 707 
For payment of 30 l. upon a Bond of 100 J. and 
no day limited, it is payable preſently upon 
Requeſt, and the original is a Requeſt, 798 
That the Leſſce or his Aſſigus, ſhall not alien 
without Licence, the Leſſor Licences the Leſſee 
to alien, no more Licence neceſſary ; for the 
Condition is detei mined abſclutely, 215 
Of 2 Bond to convey Lands to his ſon, a Convey- 
ance to a ſtranger to the uſe of his ſon, not good, 
becauſe not party, 826 
Of a Bond to perform Covenants in a Grant of an 
Annuity , which was arrear, and no demand 
made; the Bond is not forfeited, 829 
Of » Bond of three parts: 1, If he well ſerve the 
Plaintiff; 2. If he Aulyaccompr ; 3. If he ſa- 
tishe within three moneths after notice, all 
loſſes, &c. Performance pleaded ſpecially , a 
breach aſſigned in converting 601. of Poliſh 
money to his own uſe; and ſo that he had not 
well ſerved him, &c. good, and Judgment for 
the Plaintiff, 831 
In the Copulative, Performance muſt be pleaded of 
it, 870 
To reſtrain a man to uſe a Trade at any time, or 
place, is againſt Law , and the benefit of the 
Commonwealth, 872 
Of a Bend to fave harmleſs from all Bonds, the 
Defendant pleads Exoneravit from all Bonds , 
good; but he muſt ſhew how, 916 


727, 728 17 
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Commiſſion. 

Of Rebellion our of the Chancery,and Arreſt there- 
upon in falſe Impriſonment, the tryal muſt be 
in Middleſex, 844 

To encicle the King to a Freehold, the Office muſt 
be in the County where the Land lies; orher- 


wile of a Leaſe for years. 855 
Cemmon Law. 
What properly is ſaid to be Common Law. 10 


Common Recovery. 
Common Recovery an Infant by his Guardian, bo- 
ing vouched, 472 
Againſt Tenant for life, wherein he in Remainder 
in tail is vouched, bars the Remainder in Fee 
expectant. Walmſley contra tot viribus, 362, 
5 a (570 
Againſt Tenant for liſe, and him in Remainder in 
tail, is no Bar to the Tail, nor him in Remain- 
der. Anderſon denied Eyre and Snows caſe in 
Plowden ; but the parties accorded, and no 
Judgment wasentred, 670 
By Tenant for life, with Voucher of him in Re- 
mainder in tail, deſtroys nor a Leaſe made by 
him in Remainder ; otherwiſe if the Tenant in 
tail himſelf had ſuffered a Common Recovery, 
a 718 
Bars not a Rent in poſſeſſion, becauſe diſtinct from 
the Land, and no recompence for ir, 929, 793 
Not good, becauſe the Vouchee withinage, and 
appeared by Attorney, and not by Guardian; 
and being dead, they in Remainder brought 
Error, and good, for it ſhall not be tried by In- 


ſpection, 739, 774, 85 
Confeſſion. ROE 


Conſeſſien implicite of non-payment in debt, no 
judgment can be given, 823 
At the Niſi prius, the Defendant confeſſes the Acti- 
on, good; for all pleaded before is waved, and 
he needs not acknowledge the point in Iſſue. 
840 
Confirmation. 
Where a man cannot apporticn an Eſtate by his 
Confirmation, 472 
Confu mation of an Union of rwo Churches a- 
bove eight pcund per annum, made by the Or- 
dinary, and confirmed by the Patron, $00, 301 
By che Biſhop, Dean, and Chapter of S. made of 2 
Leaſe of a Parſanage in the Dioceſs of . an- 
nexed to a Prebendary in S. good. 587 
Concluſion of a Count or Plea. f 

Where it ſhall not vitiate all before, but the Court 
ſhall judge upon the whole matter. 247 


Confideration. 

To accept four pounds, five pound being recover · 
ed, and ro acknowledge fatisfattion, gcod; for 
without charge, and Error may be in the Re- 
cord, 4892 

Conſideration paſt, not good in an Aſſumpfir, 

442, 885 

To forbear to ſue B. the Defendant aſſumed &c. 
No requeſt neceſſary where a time certain is 
limited; but the conſideration not good, be- 
cauſe not ſhown for what time he did forbear, 


Þ. 433 
That the Defendant ſhou'd exerciſe the Office of 
Clerk of the Fines in a Welſh Circujr, ro pay 
CG to 
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to the Plaintiff, &c. not good; for. no ſuch Of- 
fice and Tryal muſt be in the County next ad- 
joyning, 465, 466 

If che Plaintiff and two witneſſes would deponere 
before the Major of L. the truth of a deht, that 
then he, &c. good and lawful, and therein 
much learning of Oaths, which are either com- 
pulſary or voluntary by conſent, and both law- 
ful, . 470 

To aſſign a Debt or Recognizance to a ſtranger, is 
void and illegal; bnt otherwiſe to the Ter- 
tenant by way of Diſcharge, $52 

To relinquiſh ſuch a Suir, nor good; for he may 
relinquiſh and begin again, the Defendant pro- 
miſed 0 diſcharge him againſt all Suits of F. . 
it muſt be averred, that they were — 

581 

To make a Leaſe of Land, not good , becauſe ge- 
neral, and it might be at will, $66 

Of Marriage betwixt the Defendants ſon, and the 
Plainciffs daughter, the promiſe made to the 
Father, he may bring the Action, 619, 65 2, 

(849, 881 

For payment of money, not good, the debt by 
conſent being aſſigned to the Queen, 653 

To a Sheriff to buy an Execution, to pay as the 


Statute of 28 Elix. allows, is good, being up- 


on Requeſt ; but the Tales being returned by 
rhe Sheriff himſelf, was erroneous, 654 
To give a day of payment, day being given, is 
good, f 655 
For ſtaying a Suit againſt an Infant, upon a Bond 
made by him payable at his full age, not good. 
Quere, Adjourned, 7%©O 
Upon a promiſe, where good, the promiſe being 
made to no body, (not well apprehended by 
rhe Court, as it ſeemeth) 703 
Execured, being made at the Defendants Requeſt, 
is good, otherwiſe peradyentureif to a ſtranger, 
and not at his Requeſt, 715 
Conſider ation paſt , no ground for an Aſſumpfit, 
except in caſe of Marriage, 741 
Of natural affeRion, no ground for an Aſſumpfir, 
$5 
of 


7 
Good, for part ought to be performed, and if 
ſeveral parts, and all good, all muſt be perform- 


ed ; an excellent, bur doubrful caſe, 759 
To ſtay a Suit in Chancery, good in an — 
7 3 848 

To ſtay a Suit againſt an Executrix, where good, 
and where nor, 804 
That if the Plaintiff delivered Cartel to A. for 
money to be paid Ad aliquod tempis vel tempora 
tunc futura inter eot concordanda , and did not, 
the Defendant would; part of the money was 
payable in hand, and the reſt in future ; con- 
fideration good, 807 
That the Plainrf delivered to the Wife two Bonds 
which her Husband had delivered to him in ſa- 
tisſaction of a debt, and he dying, it is good; 
for he had intercſtin them, and power of diſpo- 
Hirion, 801 
If divers alledged in a Count, and ſome inſuffi- 
cient , yet good for the ſufficient, otherwiſe if 
found falſe by the Jury, 848 
To enjoy Land for a year, to give ten pound, rhe 
Plaintiff muſt ſhew what right he had, aad debt 
lies, not an Afſampſir, 859 
To ſtay a Tryal of a cauſe, is a good cauſe of an 
Aſſumpſit, 959 


| 


, 
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To do a thing to a ſtranger upon Requeſt, good 
and Debt or Aſſumpfir lies; bur the day or 
lace of performance needs not be ſhewed e- 
pecially no Iſſue bring taken thereopon, 830 
Not good, where no benefit, 884 
If the Plaintiff paid ſuch money, the Deſendant 
upon payment promiſed to ſurrender a Leaſe 
the Plaintiff ſaich he rendered the money, nor 
good; for he ought ro ſay, the other accepted 
or refuſed ir, for it is Subſtance, Th 
To forbear to proceed upon a Capias Utlagatum 
is good, although rhe Queen be concerned in ir. 


" SY 909 
d Conſpiracy. 
Lies not againſt one, but an action upon the Caſe, 


70 
For procuring one to be indicted of Robbery 4 


871, 900 
Conſtable. "0 

Where he may impriſon one for reſuſing to watch, 
2. 

Conſultarion. | 2 

Where granted in one Ccurt, for the ſame cauſe it 
ſhall be granted in another, 277 

Where the party grounding his Prohibition upon 
a Preſcription, and failing in it, or any part 
thereof, is good cauſe for a Conſultation, 206 

Cc nſuitation granted, a Donative being in queſti- 

Contingency. See Uſe. | 

Contingent, Remainder or Uſe 'to a Wife that 
ſhall be at his death, good; and nor deſtroyed 
by her joyning in a Fine, becauſe incertain, 

| 827 
Continuance. 

It ir ſhould be to two, and id bur to one, amend- 
able; but if no continuance at all to the party, 
not amendable. 619 

Contract. 

Where apportionable, 756 

For a thing continuing in his nature, the nature 
thereof muſt be ſhewed 3 orherwiſe, if altered 
from his nature. 237 

Copibold and Copiholder. 

Copiholder without a ſpecial Cuſtom, cannot take 
Houſe-· boot, Hedg · boot, Cart- boot, &c. as Te- 
nant ſor life or years may do, 5 

The Lord letting a Leaſe of his Copihold-Tene- 
ments, and the Court Baron, whether the 
Leſſees may hold Courts, 394 

What ſhall be a good purſuir of a Licence made for 
the granting of Copihold, and making Leaſes 
upon it, ibid. 

If Tithes, Under-wood, or a Market, may pa's by 
Copy, 413 

Cepiholder ſurrenders to the uſe of himſelf for 
life, Remainder to his ſon for life, and after to 
the uſe of his laſt Will; the ſon dies, the Father 
ſurrenders it to 7. S. in Fee, and dies without 
Will, good to F. S. by the better opinion, but 
ad jour ned, 442 

A Mannor extends to C. and B. and other Villages, 
and divers Copiholders for life, being in B. a 
Recovery is ſuffered of the Manner, excepring 
that part in Z. and at a Court at B. a Copihold 
for life was granted, the Grant is void ; for no 
ſach Mannor as B. before, nor now; and no 
Surtender can now be made of it, for it muſt 
be in the Court of the Mannor, and cannot be co 
the Lord himſelf, or out of Court, 443 

Copiholder 


Page 
Copiholder for life hath Licence to Leaſe for three 
lives, if he live ſo long, he leaſeth abſo utely, 
good; otherwiſe of a Copiholder in Fee, 462 
A Leaſe of Copihold by the Baron, or Tenant for 
life of a Manaor, deftroys not the Cuſtom againſt 
the wife, or othet Reverfioner, 459, 598 
Surrender of a Copihold in tail, is a Diſcontinu- 
ance, 483 
The Lord may enter for a Forfeiture before Pre- 
ſenrmenr, 499 
A Leaſe for years, though ro commencein future, 
is a preſent Forfeiture, if not warranted by he 
Cuſtom, 4 „ abic 
Leſſce of a Feoffee of the Inheritance of Copi- 
hold Land, may take ad vantage of a Forfeirure 
by the Copiholder, ibid, 
Cutting of Trecs with intention to repair, is no 
For feiture, although the Trees are not imploy- 
ed in five years afterwards, ibid. 
Surrender to A. for life, Remainder to B. in Fee; 
the admirrance of A. is alſo an admirtance of B. 
and bur one Fine is due, 304 
The Lord demanding his Rent upon the day, if 
the Copiholder be not there to pay it, if it be 
a forfeirure, two againſt one; and adjourned, 
50$ 
If the Copiholder afrer a ſpecial Summons to 
come to Court, do nor come, it is a Forfeiture, 
alia after a general Summons in the mm 
30 
Copihold granted in Reverſion by Tenant in Dow. 
er, although ſhe die before it be executed, is 
good; and although ſhe have no Services, yet 
ſhe may keep a ſpecial Court; bur being plead- 
ed as a Grant in poſſeſſion per nomen of a Meſſu- 
age which A. had for life, ill, and not helped by 
the per nomen, 662 
Copihold Eſcheated, and in the Lords hands for 
many years, may be regranted by Copy, by the 
Lord, or his very Steward, 699 
Fines certain muſt be paid upon admitrance; and 
uncertain muſt he reaſonable, and time given 
for payment thereof, _ + 
Copih-lds, if divers deſcend to one heir, there 
ought to be ſeveral Fines; for he may accept of 
ſome, and refuſe others, 779.780 
Copiholder having Commcn by Preſcription in the 
Demeſns, it Eicheared; the Lerd grants it in 
tail with all Commons therewith uſed, the 
Donee ſhall have ſuch Common as the Copi- 
holder had, for it enures as a new Gfant, 794 
It cannot be of Tithcs, otherwiſe of —_— 
14 
If Intailable, no Cuſtom being found ; if diſcon- 
tinued by a Surrender; and if Barrable by a 
Common Recovery : All adjourned. 907 


Coraners. 
See Venire facia. a $74, $86, $82 
Corporation, 
Capacity to take, bur not to grant to another, 35 
A Writ by Cuſtos Collegii, muſt conclude Jure Coi- 


legii, and where intended, 


233 
Where an Obligation ſhall go in Succeſhon, Where 
nor. 


C 

Coſts ſhall not be 
ſuired, 33 
Coſts for an Executor-Defendant upon Nanſuir, 
but if Plainriff, ſhall pay none, 


454 
ofts. See Dam ges. 
paid by an Infant, if he be non - 


503 
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Coſts for the Defendant upon a ſpecial verdia 2 
well as upon a general; for Judgment is the 
ſame, 465 
Aſſeſſed in the Exchequer Chamber upon afficming 
a Judgment there in Error. Ruere, if that Court 
caa do it, | $58 
Amount to more then che Plaintiffs Counts in 
Damages, not material. 855 


Covenant. 
Where a Covenant from doing an act, xeſtrains all 
to the parties act, 43+ 44 
At what time an Aion of Covenant lies, or a Co- 
venant broken, b 78 
To ſave harmleſs againſt a particular perſon, here 
ſhall biade although his Entry be Tortious, 
21 
Where an Action may be brought for Commons 
broken, although the Deed of Covenant be- 
comes void before the Action breught, 245 
what ſhall be a breach of a Covenant for not mo- 
lefting, 421 
Lies not upon Aſſignment of an eſtate by Eſtoppel, 


Upon Surrender of a Leaſe to make another, 2 
Covenantor Icvies a Fine to 7. S. render of 2 
Surrender needs not; for the Covenantor hath 
diſabled himſolf, 450 

Breaking the Seal of one of the Obligors, ſhall a- 
void the Deed onely againſt himſeli; other wiſe, 
if the Deed be razed in a clauſe which concern- 
ed them all, or in the date, 47, 546 

Where it binds the Aſſignee not named, Where 


not,. $7 
To make further Aſſurance by advice, ought * be 
performed, though the party requeſt it without 
advice, 465 
Where when the Covenantor hath diſabled himſelf 
to perform, the Action ies immediately, 479 
To aſſure Lands at the Coſts of the Plaintiff how 


expounded, $17 
For quier-enjoyment againſt all, but the Queen, her 
Heirs and Succeſſors, is broken, if diſturbed by 
the Queens Patentee, $18 
In an Indenture, ſome void, ſome good, 529 
By the Leſſor, the Leſſee quictly to enjoy; if the 
Leſſor ouſt him, a breach, 544 
Covenant which runs with the Land , lies for, or 
againſt an Aſſignee, although nor named, and ſo 
againſt an Executor, except it be perſonal, 457, 
35 
Ry Leſſee for years, at the end of the Term — 
leave it ſufficiently repaired , Aſſignee of the 
Reverſion of the Term may maintain Covenant 
for breach thereof, 600 
That the Leſſee ſhould have Houſe- boot, Hay- 
boot, &c, with doing Waſte upon pain of For- 
ture, vain; for the Law appoints as much, and 
ſo all Subſequent is vain, 604 
By Tenant for life to Leſſee for years, that he had 
not done any act to prejudice the Leaſe, Tenant 
for life dies, the Covenant is not broken, 615 
By Grantee of the Reverſion, if it lies againſt 
Leſſee aſter Aſfigument; by Gawdy ir doth: 
Quere, but judgment againſt the Defendaut, be- 
cauſe no place pleaded of the Grant, 617 
To leave the Tenements well repaired, &c. the 
Defendant plcads that A. was ſeiſed in Fee, un- 
til by che Plaintiff diſſeiſed, who let to the De- 


| fendanr, and 4. re-entered; a good Bar, 655 
Coycnaar 
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| a Bond condirioned to perform Cove- 
_ * Agreements, and the Plaintiff let 
Eyford Paſtur es, excepting one Cloſe called E. 
Cloſe 3 into which the Defendanr entred, and 
adjudged no breach of the Condition or Agree- 
ment; yet ſtrongly argued, contra, 657, 658 
CovenaPt in Law, and by Derd ro enjoy, &c. Co- 
venant in Law, if taken away by the expreſs 
Covenant, bur the Eviction muſt be _ . 
i 436, 57 
bh, — Lands at the coſts of the Covenantee, 
may be done by parcels; otherwiſe, if at the 
coſts of rhe Covenantor : et if then required, 
ne is bound to do it, but then he is diſcharged 
— — ne well, the other oi 
1 afſignzd in two; o , , 
m_ — intirely aſſeſſed; but the Court 
would not give Judgment, 685 
For the Leſſee to enjoy, where he may have ad- 
vantage thereof, 


Some in the Affi mative, and ſome in the Nega- 


gative , pleading perſormance of all generally, 
not good, 651 
That the Leſſee, his Executors or Aſſigns , ſhould 
not alien withcur Licence, but to his wife or 
children. Leſſee deviſes ro his wife, who enters, 
and marries 7.S. and they alien; by the greater 
opinion the Covenant is broken, 757 
By A. to ſtand ſeiſed ro himſelf for life, and after 
to the uſe of his daughters, unmarried ar his 
death, until they Succeſſive levy Five hundred 
pound. Remainder to the heir for life, &c. I he 
Father died 30 Eliz. the heir entred, and the 
eldeſt daughter entered not until 42 Elix. Ad- 
judged ſhe had ſurceaſed her time, but that ſhe 
might have remedy for her portion againſt the 
heir who received the profits in diſturbance of 
her, 800 
By A. to aſſure all his Lands to B. whereas A. had 
infeoſſed B. of all beſore, ſo as he had none left, 
no breach of Covenant; otherwiſe, if particu- 
larly named, but ended by Compromiſe, 85 
By Tenant in tail to ſtand ſciſed to his uſe for life, 
is as much as he can lawfully do, 8 895 
To enjoy, no breach without lawful diſturbance, 
which may be ſhewed after Judgment by Nihil 
dicit and Enquiry of damages, : 914 
To enjoy, diſcharged from Tithes, Suit for them 
muſt be legal. 917 


Count and Declaration. See Debt Sparſim. 

Where in a Count by ſeveral, one muſt compre- 
hend in his Count the others Title, 64.65 
Where in a Count the Conveyance to th: Action 
muſt preciſely be alled ged, 112,113 
In an Aion brought by the Maſter or ſervant, at. 
ter What manner the Count muſt be, 83, 34 
Counts in inferior Courts, what is requiſit for 
them to do, 185 
Quod cum Teſtatum exiſtit, where it is good, 191 
Where in a Count in Treſpaſs, the place muſt be 
alledged, 202 


Where in the Count or Bill, the inſufficiency of the 
Premiſſes ſhall be helped by the Concluſion, 
201 

Where in a Count upon an Aſſumpſit, for pay- 
ment of a ſum of money upon an a to be 
done before, the Plaintiff muſt ſet forth he is 
ready to do ir, 


249 
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Where in a Count for Matter in a City, and laid 
in a Ward, the Pariſh muſt be laid in the Count, 
as well as the Ward, 260 
Where the Plea of the Defendant will help the 
defects of a Count that is vitious, where ner, 
15 

In what Count one muſt ew the quality of his 
| eſtare, 419 
If a Bond bealledged ro be made in Comitat' Pre. 
dif”, thoſe words ſhall not refer to the next 
Antecedent, bur to the County where the Acti. 
on was brought, 465 

In Aſſault, t he Plaintiff declared Quod cum, which 
is quaſi a Recita', and not an cxpreſs Affirma- 
tion, it was erroneous, $07 
Afrer Imparlance a ſecond Declaration was en- 
tered, and they proceed, judgment is entered 
upon the fiiſt. ibid. 

It may vary from the Writ of Warrantia Charta, 
as that the Defendant infeoffed him of two 
Meſſuages and twenty Acres Per nomen anius 
Tofti, & duas virgat terre, becauſe may be 
builded fince, theretore good, 611 
J. S. declares that the Defendant Per Scriptum 
Articnlorum canverit, not good; otherwiſe per- 
haps, if Per Scriptum ſuum factum, Cc. 571 
Of a Leaſe made the 20 of Augnſt for twenty 
years from Michaelmas laſt, Ante datum hu jus 
Indenturæ, good, and thoſe words void, 605 
Thar the Defendant Per Scriptum ſuum cbligate- 
rium conceſſiſſet ſe Teneri, c. without ſaying, 
Sigi ſuo ſigi lat, good, and the reſt intended, 


737 

Not good, becauſe he faith not he was ſeiſed at — 
| time of the cutting of the Watercourſe, 751 
Upon a Leaſe for vears Habendum à die datus, vi/- 
tute cujus dimiſſionis he entered, not good, be- 
cauſe no time when he entered; and if on the 
day of the Demiſe, he is a Diſſc iſor, 765 
Of a Lezfe dated the firſt of November, 39 Eliz. 
good, without ſaying when it was ſcaled and 
delirered, becauſe intended at the date, 773 
Of a Leaſe made by I. B. and Anne his wife, where 


her name was Agnes 3 after Judgment teverſed 
for Error, 776 
That Adminiſtration was committed by the Dean 
of L. not good, becauſe not ſhewed by what 
Authority, 791 


Upon a Sheriffs Bond, and doth not ſay Tunc vice- 
comiti Norf. exiftent. not good , although the 
Writ was ſo; yet it was abated, 800 

That he was poſſeſſed of ſuch Goods in ſpecie, cum 
aliis implements, & neceſſariis, and intire dam- 
ages, but no Judgmen /; for the incertainty and 
advantage may be taken of it, although after 
verdict, and admitting of it by the Defendant, 

817 

Not good in Eje&ment of the vill in the per 2 

22 

If ir compi ize more then the Writ, is not aided 
oy 18 Elix. otherwiſe, if no Writ at all, 829 

Declaration; three quaint Exceptions to it, yet 
affir med in Error, 834 

Fer words Quorum tenor ſequitur, &c. not good, 

In Detinue of a Deed of Sale of dirers parcels of 

Plate, the Jury muit finde them to be the ſame 

ſold by the Deed, 857 

Declaration; the ſubſtance being found, Modo gr 

forma, not material by ſome, but adjourned, 882 


Againſt 


= of Law argued and reſolved in this Book, 
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Againſt F. S. Chandler, who j leads he — a 
Gentleman, nor good; without a Travers, that 
he was a Chandler, 884 
Declaration, that 16. Jan. by Inden ture dated 
7 — he demiſed, &c. Withcut ſaying Prime 
liberat 16 Tan. and gecod, 850 
Upon a Plaint for debt in Tork, the Capias return- 
able ar the next Ceurr 3 if error ecus, the 
Sheriff ſhall nor rake advantage thereof in an 
Eſcape : And if before R. and L. well enough, 
if they were Sheriff, at the return; but to the 
Sheriffs generally, is the ſureſt way; and cc m. 
mii ment until the debt be ſatitficd, is gocd; fer 
the Ccurt is not to de mand Ba'l, but he ſhall be 
bailed, finding Sureties, for ſo intended, 993, 
c 


(xc. 

Obligation by the name of Jobn, and the Condi- 
tion by the name of Fames, and Ccunrs that 
James per nomen Johannis became, &c. nor good 3 
for John cannot be James, 857 
Declarations, and divers Exceptions taken ro 
them, bur diſallowed, gos 
Declaration, not good becauſe not alledged that 
the Defendant did aſſume, which is Subſtance, 
and not ſupplicd by Intendment. 913 


Counterplea. 
Lieth not, bur whete he who is vouched, had no 
ſuch eſtate whereof he could make a Feoffment, 
689 
Counterplea: A difference where to the War - 


ranty, and where to the Voucher, 690 
Courts. 
Within what time a Leer muſt be held, 245 


within what time a Court of Py-powders muſt be 
holden, : 256 
Of rhe Mar ſhalſea » whether it can hold Plea of 
Actions, ſuppoſed to be within the virge, the 
Defendants not being of the Kings Houſhold, 
502 

Judgment of things there, not within their Juriſ- 
diction, are void; yet a Writ of Error lies of 
them, thid. 
The Cuſtom of a Court, is the Law of that Court, 
but ic muſt be pleaded ; yer ſomerimes the ſupe- 
rior Courts may be inſormed thereof by Certi- 
ficare, 503 
In the pleading of any thing done in the Kings 
Bench, you ought roſhew where ir (ate, becauſe 
that Court is removable, 504 
Court of Requeſts hath not any power by Commiſ- 
ſion, Statute, or Common Law, 47 
Courtof Conſcience, noCommiſſion awardable from 
thence to ſciſe the Defendants Goods, but onely 
impriſonment for not obeying, 651 
Court. Baron cannot be by Preſcription; for it is 
incident to a Mannor, 792 
Corporation · Courts muſt ſhew their ſtile and autho- 
rity to hold Pleas, 489 
Court of Py-powders , Information and Judgment 


there, onely voidable by Error. $30 
Cuſtom. 
The Form of Pleading thereof, 185 


To what perſons a Cuſtom may extend to yu 

187 

For a common Bakehouſe is good, and reſtrains 
any others within a particular place, 


Page. 
modo, and what a Cuficm, for which a Collateral 
recompence is onely given, 405 

That the Parſon of N. at all times had uſed to keep 
a Bull and a Boar fer the uſe of the Kine, and 
Scws there; and that fer three years he had 
ke pt none, not guilty pleaded ; which is not 
good for a Non-feaſ.nce, but otherwiſe for a 


Miſ-feaſance, as here; and that every Inhabirane 
— thereby, may br ing his Action againſt 
m, 6 
That a Copiholder in Fee ſhculd have the — 
pings of the Pollingers; the Lord cannot cut 
them dcn, although he leave the Loppingsfor 
the Tenant, 629 
Thar if any Tenant of the Mannor of P. aliens his 


Land by Writing, Fecffment, Deviſe, or Sur- 
render, that it ought to be preſented at the 
Ccurt there, adjudged good; for it adds more 
Ceremony then the Law appoints, and it is 


2c3 
What ſhall be ſaid a Cuſtum Conditional, Ze uo. 


reaſon the Lord ſhould know his Tenant, 6658, 
669g 

Of London, Recegnizance taken there for Orp — 
age · money, is ſuable in the Court of Common 
Pleas, 682 

Of London, for calling an Alderman upon the Ex- 
change, Fool and Knave, and commitment 
thereupon, not 9 689 

Of Attachment of a debt in London, See Attach- 
ment. 

Of the Mannor of Thiſtleworth, and of the Copi- 
holders there; — — debated, and 
Reſolutions of the Cour t thereupon, 717 

Of a Mannor, to have aſter the death of any dyin 

within his Mannor, the beſt Beaſt of the d 

ed, as Heriorz a void and unreaſonable Cuſtem 

to binde ſtrangers, otherwiſe of Tenants, 725, 


726 

Of the Corporation of weavers, that no ſtranger 
ought ro intermeddle with their art within E. 
or S. A ſtranger contracts for Silk in L. and 
weaved it at Hackney z no offence, nor cauſe of 
Action. 80A 
To Bar an Eſtate in Fee for Default of Claim after 
Proclamations, extends not to a Remainder Kx- 
pectant upon an Eſtate for life,bur ſkall be taken 
ticialy, 879 
Cuſtom of Norwich, to inquire of a Debt upon 2 
Bond, good 854 


D. 


Damages. 


Here the Jury may Aſſeſs what Damages 
they will, and whe Actions, 69 
How they ſhall be given in a Writ of Accompr, 84 
Where the Court may increaſe Damages aſſeſſed 
againſt the Abbettors in an Appeal, 22 
In what ſort of Avowries, Coſts and Damages ſhall 
be — 5 258 
In what Actions Baron and Feme joyning, the 
ſhall Aſſeſs Damages to both, 2 — _ 
Intirely given, where no Action lies for part, 
makes the Judgment void in all, but doubred, if 
not made good by the Plea ; and admirranceof 


the Defendant, who might haye demurred, 425 
D More 
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Page. 


Page 


More cannot be given then the Plaintiff counts, It lies for a Fine impoſed in a Leet by the Ste- 


hut the Court may incrcaic them at pleaſure, 


ward, 581 


544 Upon a Counter. bond as ſurety, the Deſendant 


Damages and Coſts aſſeſſed by the Jury and the 
Court, trebled by 8 H.5. 582 
Damages joyntly, although rhe Iſſues be _ 
J 

a | Day in Court. 
Where the party hath day in Court to alledge the 
death of the party after the Niſi pris day, 
202 
Where upon a Writ of Enquiry, day ſhall be given 
in Court. 75 

Death of the Party. 
What Matter ſhall be diſcharged by the parties 
death, 10,11 
Debt 

Where it lies by Leſſee for life againſt Leſſee for 
years, created out of the eſtate of Leſſee for life, 
after the Surrender of Leſlec for life, 254 
Where the Delivery of Land in Extent upon an 
Elegit, ſhall be a go Plea for Leſſee for years 
in Debt, brought againft him by the Leſſor for 
the Rent, 398 
Upon an Obligation (wherein three are joyntly 
bound) againſt one of them, he muſt plead that 
two other now alive were likewiſc bound, and 
delivered the Bond; and ſce much excellent 
learning there touching an Action of Debt, and 
where it is maintainable upon a Srature or Re- 


cognizance, and where not, 494 
It hies in the Kings Bench for damages recovered in 
Dower in a Court Baron, 426 
Debt to the Queen, the Defendant took Beaſts up- 
on 2 Fieri facias out of rhe Exchequer, and fold 
them, not good, but diſtrainable, 431 
Upon a Bond, and demanded 47 J. 85.8 d. Monete 
Flandrie attingent. ad valenciam 40 J. 2. 6 d. 
Judgment ought to be Quod re cuparet the 37. 
8s. 8 d. Flemiſh, and a Writ awarded to in- 
quire of the value thereof; and becauſe it was 
not ſo done, it was reverſed in Error, 536 


| 


pleads the principal Bond was made upon an 
uſurious contract, not good; for the zurety 
could nut take notiee thereof, 588, 643 
Lies upon a Kecognizance afrer execution ſued 
thereupon by Elegir, becauſe certain, other wiſe 
where damages onely, 608 
Debt, the Judgment was, Nued predif?” Georging 
capiatur, Where it ſhould be predi?” Elias, not 
amendable, becauſe the Act of the Court, and 
part of the Judgment, 609 
Upon a Bill ſcaled of 2051. and the Evidence was 
that this Obligation was writ en in a Book, and 
the Defendant figned and ſcaled it, good by the 
uſual conrſe in London, 613 
Lies by the Granree of the Reverſion againſt Lei- 
(ee, after an Afhpniment made of part by him, 


8 
Lies in London upon a Leaſe there made of Titles 
in Kent, by a Afhyace fa Reverſicn 4, ainſt 
Allignee of a Term, tecauſe tryable ere, 
Leſſee for thirty years, lets for twenty 8 
rendriag thirty four pon, and deviſer” -Wen— 
ty eight pound thereof to lia cheee ſons, re 
like ; one brings Debt for his parcr hereof, ant 
maintainable : uch good Learning, 547, 
SI 

Lies upon money delivered to buy things, as well 
as an Accompr, 644 
Againſt two, one onely cannot wage his Law, 

6 

Debt, and declares upon à Bill of fifty pound as. 
able at five ſeveral days, and in ten pound nomine 
ene, it is one Bill, being by one Deed, 771 
Upon a Bond, the Defendanr pleads Quod ſatum 
predifP was made without dare, and the Plain- 
riff dated ir, and ſo Non eft factum, not good, 
for he confeſſed ir before, 


— 


800 


Upon a Bond in Londen, againſt F. 5. of W. in 


Upon a Bill Obligarory of 14. and upon Oyer it | 


was, that W. owed him 14 l. ſolvendum una 
cum 6 1, upon Accompt between them, yer 


good; for that which comes after the Solvendum | 


is void, as after an Habendum, 


8 
Upon a Bond of 20 l. the Defendant pleads that | 
J. S. ſurrendred a Copihold to the Plaintiff in 


1 
1 


latisfaction, which he accepted, no Plea, be- 
caule F. S. a meet ſtranger, 
It lies upon a Stature not ſealed, as upon a Bond, 
and againſt one Obligor, though the words be 
joynt, becauſe perhaps the other are dead; the 
Plainriff appeared Per atturnat' ſuum without 
name; yet if he declare Per F. S. attornat. 
ſuum, it is good enough, 451, 544 
Upon a Bill gum upon demand, actual demand 
not neceſſar y. becauſe a duty preſently, 
It lies not againſt an Executor of Leſſee for years 
for Rent due after an Aſſignment made, : 55, 
355 


— 


341 


1 


548 


Lies not againſt an Executor upon an Arbirrement 
made in the Teſtators life, becauſe Law-wager 
lies thereiag 557 
Upon a Bill, Memorandum that I T. J. binde my (elf 
to F.M. to pay um him all ſuch moneys as my 
Brother oweth him; and the Plaintiff avers , 
that the Brother then owed him forty pound. 
and judgment for the Plaintiff, «61 758 


| 


Com prediff payment ar V. predift. in Cont 
Eborum, is idle and repugnant, 857 
If it lies for arreus of a Rent. charge fer years, 


85 5 
Deed. 


What AR ſhall be (aila gyod Delivery of a Decd, 
what nut, 7 
Where the date of a Dce(d ſhall be (aid maceria!, 
and not the Delivery cnely, 4 
What Matter may be by Parol without Deed, and 
whar by Deed onely, 22 
Where one named aſter the Habendum ſhall take in 
a Deed, 88 
The manner and form of pleading a Deed, and 
where he muſt ſhew where the Decd was made, 
12 
Where a Compoſition by the Pernes with 15 
Pariſhioners, may be without Deca, 214 where 


nor, 13 
Where the later part of a Lec: {ail correct ihe 
firſt, and avoid ir, , 209 
Where a Deed indented \ ſeated and of i of 
one part onely , ſhall be 2c6ud to har, Hap 
party that delivered it, 12 
Where an Ha bendum in a Deed will conte and 
deſtroy a Deed, X 254 

\ nere 


— 


of Law argued and. reſolved in this Book. 98 


— — 


Page. 
Where a Deed ſhall be ſo conſtrued, that all the 


parts may ſtand together, 4:0 
Where the Seal of one of the parties being broken 
off in a Deed, the other ſhall avoid the Deed up 
on ir, | o8 | 
It ſhall not be avoided by breaking the ſeal of one 
of the Obligors, if the Covenants be ſeveral], 
bur againſt him onely, otherwiſe of a Razure 
in a clauſe which concerns them al', 546 
Where a Deed - Poll delivered by one to the other, 
and by him redelivercd, is the Deed of both, 


483 

If it be delivered to be cancelled, and be not can- 
celled, it remains a good Deed ſtill, ibid. 
Where one out of poſſeſſion delivers a Leaſe of 
Land to the uſe of J. 5, and aſter makes a Ler- 
ter of Attorney to deliver it upon the Land, the | 
laſt Delivery is void, 483 | 
Delivery of a Deed tothe parry, cannot be as an 
Eſcrow, 520, 835, 884 

It may be delivered to a ſtranger without Letter of 
Attorney, to the uſe of a Colledge, and the 
ſealing of a counterpart confirms it, 862 


Avoided by inſerting words after ſealing and de- 


livery by the Obligocs conſent, and for his be» 
nefit; well and largely argued. 626 


Deceipt 
Where it may be alledged, and in what matters, 
79, 80 

Action upon the Caſc, for warranting two Oxen 
ſound, one found ſound, and nor the other, yet 
good, for grounded upon the Deceipr, 


De ſeaſance. | 
Upon a Bond to pay a leſſer ſum , render is good 
without Tout temps prift, otherwiſe of a Bond 
wich a Condition. 755 
Demand. | 
At what time a Demand of Rent muſt be, 63 | 
A Demand of Rent muſt be certain as to the time, 
and what is duc, and the finding of the Jury 
of all then due, is not material, 209 
It muſt be at che place of pay ment, although out 
of the Land, 415, $35 | 
Not neceſſary where it is quaſi, aſumin groth, 
8 
Demand of a Debt may be by enrring into a houſe | 
if the Maſter be there, and fo averred in the 
Plea. 897 | 
Demurrer. 
Where ſome Covenants are Negative, and ſome | 
*affirmarive,and the party pleading performance | 
generally, and a Demurret general, ſhall be aided 
as one ly for mal. 232 | 
If the Plaintiff gives in evidence, matter in Writing, 
Record, or Sentence in the Spiritual Court, (as 
there it was) and the Defendant offers to De- 
mur, the Plaintiff muſt joyn or wave the evi. | 
dence, but not in the Kings caſe, or upon evi- 
dence by witneſſes, 752 
Demurrer after a Plea of Covenants performed, 
and a breach aſſigned, conttadict: his Plea, and | 


conſeſſeth non-payment, 919 
3 Departure. 

Departure, where, and where nor, 6 $3, 722 

Departure by Rejoynder. 793 


824 | 
Where it lies for procuring a Nihil dicit to be en- 

tred in abuſe of the Court, or for other falſity. | 
194, 


Page, 

Dep.ty. 
What Otfices may be executed by Deputy, 187 
Who ſhall be ſaid a ſufficient Deputy within the 


Statutetof 1 Eliz. 19. 534 
Detinue, 
Lies not for money our of a Bag or Box, 457 


No Plea therein to ſay the Bail was robbed, orher- 
cherwiſe of a ſpecial Bailment ro keep them as 
his own, 815 

Detinue, the Venire facia was in Placito debiti, and 
good, 867 

Devaſtavit. 

And how execution thercupon, 330 

Payment of a Stature after judgment in the Com- 
mon Pleas, no Devaſtavit. 734, 822 


Deviſe. See Teſtament. 
By rhe words, all other my Lands, Meadows, and 
Paſtures in D. &c. his Houſes there ſhall nor 
pals, 2 Zo 475 
To F S. and his Hcirs-males lawfully ingendered, 
it a Fee-fimple, * 478 
Of all my Lands in A. if it paſs Lands afrerwards 
purchaſed there, if I declare it to a ſtranger, 
that they ſhall go as thereſt, 493 
=—_ Oy in a Devile ſhall paſs a Fee-fimple, or 
ail, 8 
A. deviſeth to his two daughters, his Heirs, — 
them and the ir heirs, they are thereby Joynte- 
nants, 431 
Of Land to R. for lite, and aſter to the next Heir- 
male of R. Who intcoffeth J. S. with Warranty, 
the Remainder is defiroyed by this Fcoffment 
and Warranty, 453 
Of Lands in poſſeſllion, and in Reverſion upon a 
life to thre© Executors, to fell, to pay debts 
one Exccutor di.s, Tenant for life dics, ſale by 
the Survivors of all, is good, $25 
A. deviſes Lands to R. his fon, and his heirs, and if 
R. die within age, or without iſſue, the Lands 
to be equally divided amungſt his other ſons : 
R. had iſſue, and died within age, the Limitati- 
on ot the Remainder void, and the Iſſue hath a 
Tail, $25, $25 
Deviſe pleaded, he muſt ſhew hat Eſtate the De- 
viſor had, $30 
To the ſon in Tail; and if he died without iſſue, to 
the next of his name ; the daughter married 
ſhall not have it, for ſhe hath loſt her name, 
3 1 i $32, $76 
To his wife until his daughter atrain twenty one 
years of age, and then to them for their lives, 
they are immediate Joyntenants of the Free- 
hold, by the better opinion, 3 
Being void for a third part, the Deviſce enters 
gencralby,and lets all, and the Leflte occupies all, 
by the greater opinion he, gains poſſeſſion onely 
of two parts, but the matter was compounded, 
a. 048 
A. ſeiſed of Houſes and Lands in L. and alſo in W, 
in another County, deviſes all his Meſſuages and 
Lands in L. and all his Lands, Meadows, and 
Paſtures in . Adjudged the Houles in . paſſe d 
not, 476,888, &c. 
Of Lands in A. (the ſame being in A. and B.) rg 
his yongeſt ſon in Fee, and if he die” withour 
iſſue, his wife to have the Land:; ſhe ſhall have 
onely the Lands in A. bur it 16 the eldeſt ſon, ſhe 
ſhall have all, becauſe hc had all, parc n 


and part by Deſcent, © 74 
Overſeers 
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: Page. 
Orerſeer therein impowred to ſet, and let, can 
make Leaſes onely at will; but var iouſl argued, 

| 678, 734 

of Lands by the Father to his two ſons equally, 
and their heirs, aſcer various Arguments, and 
Frrer brought, adjudged, they were Tenants 
Common, 443, 695, 656 
Of a Houſe with the Appurrenances , the Houſe 
being Copihold, the Lands Freehold, che Land 

al cheugh uſed with ir, paſſerh nor, 4 
A. deviſeth Land to his wife for liſe, and that after 
her deach, the ſame ſhall. remain to his iſſue, he 
having iſſue two ſons, and two daughters; the 
Deviſe of the Remainder adjudged void for the 
incertainty, 742, 743 
A. having B. by one venter, and C. D. and E. 2 
daughter by another venter, deviſed Lands to 
C. and D. And if either of them, or their heirs 
ſell it, the gift to be void, and that C. and D. 


| 


ſhould pay to B. and his heirs three pound an · 
nually, and died; C. and D. die without iflue, 
and adjudged a tee, and to go to their ſiſt.r of 
rhe inti.e hlood, 745 
Of a Term to one, the Remainder to another, not 
good, 796 
Of a Rent by a ſpecial Occupant, or Grantee to 
him and his heirs Pur auter vie, if good by 34 H. ;. 
Two againſt two, and adjourned : But fax the 
Rent arrcar, during the life of F. S. Diſtreſs 
may be by 32 H. 8. 37. 8 805 
Of Lands to the eldeſt ſon, upon condition, that 
if he pay not the Legacies ro the yonger chil- 

t dren, then to them in Fee, he fails in payment, 
the Lands ſhall go to them accordingly, 833, 
519 

Of Land as owner without reference to his power, 
and where with reference, or act executed, a 
difference, 87 8 
Of Land to A. from M. for five years, Remainder 
to B. and his heirs. A. dies before M. the Re- 
mainder is good; for the Freehold in the in- 
rerim veſts in the heir, 879 
Of a Renr-charge in eſſe for years, if a Nomine 
pen paſs as incident ther eunto. 895 


Diſcontinuance of Lands. 

Fine levied by Tenant for life, and him in Re- 
mainder in rail, nodiſcontinuance, bur ir is a 
forfeirure 3 otherwiſe, if with him in Remainder | 
in Fee. 823 

Piſ ontinuance of Proceſs, 

Upon wha! AR a Diſcontinuence of Proceſs may 
be entered againſt the Plaintiff, 19 

There being a Declaration, and an Imparlance for 
two Terms without a continuance aſt:r, and 
afrer that a new Declaration withorſt an 417 
prout, or a reference to the former Declaration; 
if chis he a Diſconrinuance by the courſe of the 
Common Plea. 412 

Of Action, where, and where not. 740 

Diſpenſation. 

For a ſecond Benefice, the words were Unimus, 
anneximus, & mcorprramw, the ſecond Benefice 
to the firſt, without the word of Diſpenſamm : 


3 adjudged good. 719, 720 
Diſſeiſin. wy 


Diſſeiſee Leaſes for years, and delivers it a8 an 
Eſcrow ro J. S. to enter, and deliver jr 2s his 
Deed, who did it, if good, adjourned, (446, 


483 


Page. 
Diſſciſee upon his Re-· entry, ſhall have Treſpaſs a. 
gainſt all Meſn occupiers , although by Title, 


. 540 
If Tenant at will Leaſe for years, and the Leſſce 
enters, he is onely the Diſſei. or. 8;c 


Diftreſs. 
Where two Diſtreſſes may be for the ſame duty, 


I 
Where well taken, and where not; good marrer, 


: E : 350 
Where it may be in the High- way, as ſor Toll, 


10 

It may be uſed for the owners benefit, but not uſed 
or altered to his prejudice, 783 
In a Court-Baron by Preſcription in any part of 
the Mannor for an Amerciament; good by 
ſome, contra by others: Bar of an under Tenanr 
is not within the Preſcription, 792 
Tender of amends after [mpounding comes too 
late, and void alſo to a Servant, per chance goud 
to the Bailiff by ſome. 813 


Divorce. 
If another Wife living, the marriage with a ſecond 
void ab initio. 858 
Donati e. 
Donative, and the nature thereof. 653 
Dower, 

Damages of fifty pound recovered in Dower in 2 
Court Baron, debt lies for them in the Kings 
Bench, 426 

The Tenant pleads a Grant of a Rent out of the 
Lands in lieu thereof, the De mandant replies it 
was upon Condition, if not paid within a 
moneth, to be void. Reſolved not good by way 
of Grant, but muſt be Aſſignavit, and no: 
upon Condition, no more then Dower, and no 
demand neceſſary, 451, 452 

Of Lands in one County, the Summons may be 
made at a Pariſh Church Porch in another 
County, 472 

Judgment therein againſt an Infant by Defaulr, 
and Error brought, and depending; the De- 
mandant died, and new Error brought againſt 
her Executor, who ſucd a Scire facias for Two 
hundred and torty pound damages; the plain- 
tiff in the Err or demanded Judgment Si penden- 
te brevt de Errore indiſcuſſo Executionem habere 
debet ; and variouſly argued, and ſoadjourned, 

„86 

The Tenant made Default upon Den 
prayed to be received for his Term made before 
Coverture, and he was. Judgment muſt be gene» 
ral, and Execution ſpecial, not to ouſt the Ter- 
mor, bur to come upon the Land, and demand 
Seiſin for her, 564 

Judgment by Default againſt an Infant beſore Ap- 
pearance, good, 638 

Of a moity of Gavelkind Land, cannor be waved, 
and ſhe ſhall hold ir in Severalty, and not in 
Common. 815 

Dum fuit infira Etatem, _ 

Where ir lies for a Privy to avoid the act of an 

Infant, or he may other v iſe avoid it, 90 
e 

Where a Matter of Record ſhall be avoided by ir. 

| 5 85 


Z jellione 


of Lew argued and reſolved in this Book, 


— ͤ k 


L. 


Ejeftione Firme. 
Page. 
Z unemeſſuagio, ſeu Tenemento not good, 186 
| |) + — the content of the Acres muſt be men - 
tioned, though a name be given tothe particu- 
lar land contained in it, 235 
udgement for the Plaintiff upon his primer 
poſſeſſion, no Title being found for the Defen- 
dant, 


J 


438 
ſſee for three years of a Copibolder, 


Lies for Le 
but he muſt ſhew the Cuſtome, 469 
Lies of a Cloſe without containing the acres, 


458 

1:pon a Leaſe by Baron and Feme without Deed 
Adjudged good, ; 481 

It lieth not upon a Leaſe made by a Copiholder, 
483, 335, 675 

Judgement Quod defendens capiatur, although before 
the Pardon of 33 Elix. good, for he ought to 


plead it, 768, 778 
Lies of a Cottage, but not a Precipe quod _ 
18 


It lieth de Pomaris, although not a Precipe, 854 
Election. 

The ſecond has band ſole brings Reſcous upon a 
diſtreſs for arrears of a Rent charge due to his 
Wife durante Viduitate , and good, for he hath 
HleRion to joyne his Wife, or not, 459 

To ſue I. S. as Exccutor, or Adminiſtrator, it he 
medles, and afrer Adminiſter, 810 

Debt, or Action upon the caſe lies for an Eſcape 
of one in Execution, 767 

Emblements. 

Where an uncertain Eſtateis determined by Act of 
Law, or of the party, to whom the Emblements 
ſhall belong, 450 

Tenant for life, remainder for life, leaſes 
for years to I. 8, ho is ouſted, the diſſeiſor 

. Leaſes for years to J. V. who ſowes the Land, 

Tenant for Life dies, I. $. ſhall have the Emble- 

ments, 454, 463 


Elegit & Extent. 

If the Sheriff ſells a Term, aad miſrecites the date, 
it 1s not good, but otherwiſe if he ſell a Leaſe 
for years yet continuing, 584 

The Sheriffdelivers Rent without Land, or rever- 
ſion ir is a Rent ſeck and cannot be delivered ut 
liberum Tenementum, 656 

If Lands be dclivered, and a Liberate awarded, 
the party may Enter without the Sheriffs delive- 
ry of poſſeſſion, 463 

After half the Land is taken in Execution upon 
a Judgement, a moiry onely of the moiry re- 
maining ſhall be extended upon the next, 

482, 483 

Extent of two parts of a Rent eharge is good 


+ 
— 


7 
Two condemned in Debt, and one is taken in Kx- 
ecution by a Caim, an Elegit or Fieri Facias 
cannot be awarded againſt the other, $74 
End ictment. 


Where Vi & Armis muſt be inſerted in an Edict- 
ment, 


Page, 
Where being uncertain in reſpect of the Cr. 
ſhall be good, where nor, 106.184, 
Without the word ( Felonic) where good, «1 
Before a Coroner, and not ſhewing of what Liber. 
ty, or by what Authority, ibid. 
Without place, where good, 195 
Two places being requifire for 8 venue, both 
muſt be alledged, as of an Tadictment of 2 


Conſtable upon an Eſcape , both the _ of 
the Arreſt, and the Eſcape muſt be alledged, 
2c0 


Upon a Srarute, and not reciting it, nor relating 
thereunto, ſhall be g k 23L 
Though an offence, as to an Endictment upon a 
Statute will not hold, yet may be puniſhed at 
the Common Law, ibid. 
For Stealing a piece of Cloth of A. N. wis rever- 
ſed becauſe theſe words of the goods and Chat- 
tels of the ſaid A. V. were wanting. 490 
General exceptions to that Endictment at A *cifi- 
ont in Norwich diſſallowed. ibia 


Where Clergy is allowed, and the party burnt in 


the hand becauſe no judgement is entred, the 
record ſhall be removed by Certierari, and rever - 
ſed not by Error, but by exception, ibid. 
Upon reverlal of the Kgdi&ment, a writ of reſticu- 
tion ſhall iſſue, ibid. 
For Felony which is not ſo, is good for Treſ- 
paſs, Th 494 
Void becauſe no addition before the alias difius 
583 

Of Forgery before Juſtices of peace upon 5 Elix- 
not good, 601 
Upon 5 E. 6 for ſtriking in a Churchyard void. 
without ſaying in comitatu predict, although ic 
was in the margent, 606 
Of Forgery of a will upon 5 Eliz. not goed. be- 
fore the Major and Bailiffs of H. but ir ought to 
be before the Juſtices of Oyer and Terminer and 
Goal Delivery only, 697 
Of Forcible Entry quaſhed for divers Exceptions, 
cannot be a good Endictment for a Riot, 
697, 698 

Upon 8 H. 6 Cap. 9, Exception becauſeit was ad 
ſeſſienem pacis tent. apud, B. and no County ex- 
reſſed, but in the margent, nor before what 
Juſtices, and for theſe cauſes reverſed, 738 


{ 


Of Murder, no place mentioned where he ſtruck 
her, nor where ſhe dyed, ill for both cauſes, 
8, 739 

Of Murder, the day of the ſtroke, 22 
the death, being expreſſed, good either way : 
and ſo die & loco BY i#. murdered him , good, 
for it refers ro the day of the death laſt men; 
tioned, 
of Ann L. wiſe 


* 


739 

of f. P. of D. Yeoman good, 
759 

Reverſed in Error, for want of proborum & lega- 
lium hominum, and for that a County was na- 
med only in the margent, 751 
For ſuffering aFelon to eſcape quaſhed, becauſe 
not ſhewn for what Felony, nor when, and it 
may be before the general Pardon. 752 
Eo quod L. & IL. Felonice duas centenas caſei cepit, 
& aſportaverunt, quaſhed, becauſe centenas is in- 
certain, and for cepit in the ſingular number, 


754 
Upon 8 H. 6 quaſhed for want of ad tunc ex- 
iſtent. c. ibid. m. 


90, | For Burglary, quod — fregit, good, but 
— 


- 


erring to ſeveral Ponte 


1 Fable ref 


not an Endictiaent quod murderauit for mar · 
dra vit, | 920 
Upon 8 H. 6 muſt be per Sacramentum 12, 654 
of a Conſtable for refuſing ro purſue Hue and Cry 
for a Burglary in the night, and good. ibid. 
| Entendment. 

where the law ſhall intend one was the liſtactu· 
ally ſeized from whom he makes Title to, 
though ir be not expreſſed, 24 
Where the Court ſhall intend a thing according 
to any Sratute or Common law, unleſs other- 
wiſe averred, or ſhown by the party, 197 
Incendments, much good matter, Where the law 
ſupplicth them, 229 
Where one pleads a Diſcent to a ſon and Heir, and 
yer not pleading a dying without iſſue, it ſhall be 
inten ded, 245 
When 4 Conſiderat on is to deliver a Bond at the 
inſtance and requeſt of the Ceſendanr, and the 
Plaintiff counts of a delivery, but not at the 
Defcndants inſtance, it ſhall be intended, 
247 

Where the Court ſhall intend an Aſſignment 
withour pleading, 255 
Where a conſideration being fer the ſorbearance 
for a week following, and the Plaintiff in an 
Aſſumpfit laies a forbearance bur ſayes not whe- 
ther for the week following, whether it ſhallbe 
intended. 272 
Where when one pleads in the whole Courſe of his 
pleading concerning a Thing or Perſon, and 
after comes with a 'xidam, not tying it up to 
the ſame perſon with words of Relation, it fhall 


verſe the Artain*er.of the Teſtator, 224 


The manner of Aſſigning of Errorsinpon the 


Record, 281 

Where rhe Plea in Bar, being good, and the Re. 
plication till, and the Defendant putting in no 
Rejoynder but Judgement paſſes nihil dicit 
the Defendant may Aſſigne the bad Replication 
for Error, 289 

Where Error lies upon a grand Cape awarded 
ſummons being returned by the Sheriff where 
in truth there was no ſuch thing, 357 


The Reeord being quo obrulit ſe in placito debiti 
and declares of a debr of Twenty 


Ten pounds, 
pounds, 434 
Where the returne was not indorſedupon the 
Diſtringas, yet a verdict paſſed Judgement may 
be arreſted, 465 
What is Error in the Venire Facia, and what nor 


Toreverſea Fine and Bar in ir, 2 
Where Error lyes by him in remainder to reverſe 
a Judgement againſt Tenant for Life, 509 
Corporation Courts muſt ſhew in their ſtile, what 
authority they have to hold Pleas othertherwiſe 
it is Error, 48 9 
And that the Defendant came in by proceſs, and 
was in Cuſtodiaz elſe tis Erronioũ: ; quære tamen 
whether not aayded by the Statute of Feofails, 
ibid. 
Error lies becauſe the Sheriff returning not Sum- 
moners or Veyors in an Entry upon a Diſſeiſin, 
for he is thereby deprived of his writ of de- 
ceipt, $57 


be intended to referr to him, 401 
Every obligation to performe an AR generally ſhall 
be intended to be cum effettu unleſs the contrary 
be pleaded, „ 250 
It ſhall be ſupplied by law, in a Declaration, If it | 
want ſubſtance, ; 913 
8 Entrie. 

Where one may grant, or do an Act before En- 
try, ts 

whereby the ſame Deviſe one being both Executor 
and eLegatee, aud generally Enters into Land, 
how ſhall it be corſtrued, =. 

Deviſe bciag void for a third part, the Deviſee en- 
ters generally, and lets al, and the Leſſee oc. 
cupies all, by the bettet opinion he gains poſſeſ- 
fion o ly of two parts, bur the matter was 
compcnnded. 641 

Entring into a houſe to demand a debt, may be if 
the Maſtcr be in the houſe and ſo averred in the 
Plea 877 

Between the day of Niſiprixs, and the day in Bank, 
no cauſe to abate the Bill, and if Judgement no 
Error . 607 

5 Entry ad Communem legem. 

Where in that Writ it muſt be ſhowed that the te- 
nant by the Curteſie that aliened is dead, or 
where it ſhall be intended, 400 

Error. 

Upon what matter one may have à Writ of Error 
upon what not, 3, 4 

Where variance between the YVenire, and Diftrin- 
ga in the names ſhall make al} Erronoeus, 57 

What Errors may be alledged aſter an in nue Er: 
ratum pleaded, and where a Diminution, 8 

Lipon 2 Writ of Eri or what part of the Record 4 
certified. 84 

where Executor may have # Writ of Erro to re- 


f 


Error maintained becauſe damages aſſeſſed orca 


Error depending the Plaintiff therein was taken in 


Execution in Com” Dorſet, Error wel brought in 
Midleſex, for there the Capias was ſued out, bur 
adjourzed, $74 
Divers Practical Errors Aſſigned and Reſolved, 
616 
Error lics not in partition before the ſecand Jadge- 
ment, 633 
Error by ſix and one releaſes no Bar, 649 
For that the Deſendant appeared by I. S. his At- 
rorney, but no ſuch in reram natura, not good a 
gainſt the Record, but he may ſay, he had no war. 
rant of Attorney, 665 
Error of Judgement in «ſſumpſit quod Juratores 
aſſidunt damna occaſione aſſumptions where ir 
ſnould have been occaſicne non per formationis 
aſſumptionis, 678 
Error of predi# Tho. Champman fer Chapman ſuffi- 
cient,for the Sir name might be omitted, 697 
Becauſe the Judgement was not, quod ſit in miſericor- 
dia, the Defendant being acquitted for part, 699 
Errer lies upon 297 Flix. fori thecmain pertner s 
in a Judgement againtt them by Scire Facias, 
for it ia in nature of an action of Debt, 730 
Error alſo lies upon that Statute, if one, of the 
parties dye before Judgement, and if denied it is 
triable in the Exchequer Chamber, hut they have 
no power to baile the party in execution, but 
onely ad examinandum Errores, 731 


Error lies for the bail upona Judgement againſt 


him in a Scire Facias where ro Capias was a+ 
warded againſt the principal before, 733 
10a 


ne aſſumprionis,vhere it ought to have been occa- 
ſione non per formationis aſſumpti nis and for omiſſi- 
n of the Defendant in mſericerdia, 


| Becauſe I. I. both Judge and Juror alſo, 


f of Law argued and 


reſolved in this Book, 


— — 


— 


Page, 
Ecrors divers aſſeſſed upon Judgement in Trover: 
the Court will adviſe, 85 
By 20 men to reverſe a Judgement in the Common 
Bench, not mentioning how the Record came 
there, not good, and the Court ex officio ought 
toabate it, and aſſignment of Errors by one 
onely without Summons and ſeye1 ance of the 
others is void and Execution was awarded, 892 


Eſcape. 

Where the Sheriff is chargeable in eſcape, though 
the proceſs was Erroniouſly awarded, 188 
Where an Action on the caſe lies againſt the 
Priſoner at the Sheriffs ſui for an Eſcape, 337 

Where the Priſoner eſcaping and before the She- 
riffs ſuir, for an Eſcape, the Debt being ſatisfied 
and ir appears not by whom, an Attien yer will 
lie for the Sheriff upon that Eſcape. ibid. 

Where the Sheriff diſcharging one after an Arreſt, 
upon an execution, though the money be paid, 
ſhall be looked upon as an Eſcape, 404 

Eſcape lies not, if the priſoner he taken upon a 
freſh ſuir, but if an Action be brought before, it 

ſtands good, | 
The Conuſor being in E xecution upon a Capias 
Eſcaped, the Debt lies though Erroneouſly a- 
warded, 6. $76 
Againſt two Sheriffs, and afrer the return of the 
Venire Facias and before trial one of them dyed, 
the bill abates not, fer he can have no other 
Action bur againſt the ſurvivcr no more then in 
Treſpaſs, or in replevin, : 625 
ies againſt the Sheriff upon Arreſt in ——_— 
$2 

Lies againſt the Sheriff upon a Capias xt lagatum, 


707 

Where it lyes not againſt the Goaler, bur againſt 
the Officers, that Arreſted the party, 743 
Of one in Execution, Debt or Action upon Caſe 
lies, 767 
For a man outlawed lies againſt the Sheriff in the 
Queens name, and rhe Plaintiffs, 877 
Againſt the Sheriffs of T. who plead they let him 
at large, by a Writ of Priviledge from the Coun. 
cil of T. not ſhewing their Authority, the Bar is 
not good, 893 


Eſtoppel. ; 
What Eftoppel will bind, Diverſity of my x 
30, 37 
Where the Conuſee having ſued our an Execu- 
tion, as upon a Sratnre, as a Statute Merchant, 
ſhall be eſtopped, to ſay it was an other Statute, 
233, 319 
Not good againſt a Feme covert by her Deed, o- 
therwiſe by Fine, or matter of Record, 9co, 
(701 
E ftray. 
Proclamations ought to be made in the Pariſh 
Church, 716 
Eſtrepment. 
where it lies pendenti lite in waſte. 393 
Where is lies as well againſt the ſervant as the par- 
ry himſelf, ibid. 
Granted to the Demandant in a Writ of entire 
Surdiſſciſin, 484 
If ic lie ia Error to reverſe a common Recovery, 


774 

Evidence, 
What ſhall be (aid to be good evidence to maintain 
the Count or Writ, 13. 


6 What ſhall in Debt 


Page. 

| examined at Bar, ſhall avoyd the Verdi&, — 
| a Leaſe for years be 1 

good Evidence to gire Reparatiens of the Houſes 


439 | 


Where after half the Land taken in Execution 


though upon a general Iſſue, 222 
Where Dee-s or other matters though given in 
Evidence in Courr, though ſhown to the jury 
after they be gon from the Bar, ſhall avoyd the 


verdict. 411 
Examination. 
— a Court may examine a Return of a She« 


riff, 10 
Where thr Court or the Clarks ſhall examine the 
Summoners and Veyers, 42 
In matter of the defarmtion, the party himſelf 
oughr not to be examined n his oath in the 
Spiritual Court, but otherwiſe in cauſes Teſta- 


mentary and Matrimonial, 20T 
p Exception. 
Where in the Queens Grant, an Exception may be 


of that which before is expreſily Granted, 


244 

Leaſe of a manner Exceptis omnibus boſcis & ſubbo- 
ſci, che ſoile is thereby excepted, but it remains 
parcel of the revertion,and will paſs by a Grant 
of rhe mannor, $22 
Exception of that which he had no power to ex- 
cepr, is void, 683 
ina Releaſe of one bond, all actions, and Suits 
rouching the ſame are alſo exeepted, 726 
Condition of a bond, if he were ſeiſed in Fee, at 
the making of the Bond, of Copihold in S. 
free from Incumbrances except his wives Joyn- 
rures &c. Breach Aſſigned that before the Bond, 
he had aſſured a Jointure to his wife : no good 


Breach, for it was excepted, * * 762 
Exceptions divers taken, toDeclaratiofs but diſ- 
allowed, 893, 894, 906 
Exchange. 
See agreement, 799 
Is totally defeared by an Rviction of an Eftate for 
Life, 903, 917 
Excommunication. 


Excommunicats capiendo, A houſe cannot be broken 
open in the night for the executing thereof 
bur afrer 40 dayes contumacy, upon Certificate 
the Chancery is to iſſue that Wrir, 741 
Excommunication of the Plaintiff ſor ſtriking in 
the Church. yard pleaded upon 5 E. 6 not good 
without Sentence Declaratory , ot conviction, 


919 

Razing a Sentence thereof and alcering the name, 

an Adion upon the caſe Lieth, 838 
Execution, 


Where. an Executor being once ſatisfied, yet by 
the Removal of the Sheriff or other Officer be- 
fore the return of the writ, the party ſhall be 
compelled again to pay it, _ 208 
A Writ of difcharge delivered to the Sheriff, the 
ſame day Execution made, if before noti » 
and the Under. Sheriff cannot be reſtrained in 
Execution of all writs, and a deed of gift of the 
Goods dated the day of the Scire;Facias is not 


good, 3 
The Eſcape of one in Execution doth not diſ- 


charge the other, 478 


Where a Witneſs examined by an inqueſt after | 


> 
umme 


A Table referring to ſeveral Points 


Page. 

The Sheriff upon a Writ of Fieri faci«« cannot de- 
liver the Defendanrs goods to the Plaintiff, in 
ſatisfaction of his Debt, 504 
How Exccution ought to be awarded upon a Sta- 
tute, 106 
Execution by Fieri facias, and the Sheriff ſeiſed 
3, and before ſale, the Record removed by 
= and a Saperſedeas awarded, a Sciſure re- 
turned, a Venditioni expsnas may be awarded up- 
on the return of the Fieri facia which is filed, 
357,398 

Execution for the Plaintiff, if the Deſendant be 
taken by Capi utlagatum 3 and if Judgment be 
affirmed in Error, a Capias or other Execution 
lies without Scire facias , although in another 


Courr, T2 706, 851 
Several uſeful diff.rences taken in point of pradtiſe, 
707 


Payment of Debt upon a Statute by an Executor, 
afrer a Judgment in the Common Pleas, no De- 
vaſlavit, becauſe he could not wirhſtand it; 
and it is not therefore reaſon he ſhou d be put to 
his Andita querela, by the greater opinion of, Sec. 

734, 822 

Death therein a ſatis faction, if but one, other wiſe 
if two, and one dic in Execution, 851 

The Sheriff cannot break any mans houſe co make 
Execution, unleſs the King be party, or for a 
centempt, &c. $09 

Upon a Capia after a Superſedeas delivered to the 

Sheriff, not good ; otherwiſe upon a Warrant 
to the Bailiff before the Superſedess, that is excu- 
ſable. 918 

| x Executor. 

Judgmerft againſt him upon Demurrer, and Exe- 
cution upon ir, the Sheriff cannot return Null 
haber bona Teſtatoris, but a Devaſtavit,as if found 


againſt him by Verdi, 102 
Where ſhall have an Action for a wrong done in 
the Teſtators life, 207 


Where they ſna l be charged in Debt, where their 
Teſtator was nor, 232 
What an Infant may do as an Executor, and good, 
254 
Where a promiſe by an Kxecutor concerning the 
goods of the Teſtator , ioyned with a promiſe. 
concerning his own goods, ſhall be ſufficient to 
charge him de bonis propriis, and not Teſtatoris, 
406 
Executor admits and pleads to an erroneous Writ, 
whether the Court ex Offieio ſhall abate the 
Wrir nevertheleſs, 425 
Debt againſt him, and hanging that Action, he 
confeſſeth another Action brought againſt him 
for a true Debt, 462, 463 
Suit againſt them in the Court Chriſtian for 2001, 
Legacy, they there plead , the Teſtator was 
* Keeper of L. and died poſſeſſed of 320 J. and 
no more; and was bound in a 1000 J. to the 
Sheriffs of L. ro indempnitic them from eſcapes, 
cc. And that Judgment was given ag:inſt them 
for an eſcape of one Outlawed after Judgment, 
and ſo the Bond f. rfeired, and riens inter mains, 
Cc. no good Plea; for the Judgment was in 
20 Elix. and the Cap. utlagat was in 25. and 
teturnable 37, So meetly void, and the Plaia- 
tiff can have no benefit by it, and chen no eſcape, 
. and ſo the Bond not forfeited, and the going at 
lerge, lawful, and the impriſonment unlawful, 


| 


P 
although perhaps excuſable in Faux impriſen. 
ment, 467 

Executor de ſon tort : If he detain any part or (as 
the Verdict there found?) bonam partem bonorum 
in his hands, 472 

Where Executor gives a Bond of the Teſtator to a 
ſtranger and dies, the ſurviving Executor ſhall 
not have Detinue for it, 478, 495 

Where one Executor may prejudice his Compani- 
on, 

In Debt againſt an Exccutor, he had coſts ma 
Nonſuir ; otherwiſe where the Executor was 
Plaintiff, 1 503 

He pleads Riens inter maines, but certain goods 
diſtraiaed, and impounded ; adjudged, no Aſ- 
ſers ro charge him, 23 

Lxecutors three, cr any of them impowered to 
ſell, one dies, the two lurvivors may ſell, 528 

A Scire facias againſt Executors, ſhall not be a- 
warded to have Execution De bonis propriis upon 
a Sur miſe, nor in any ſuch caſe, unleis it be up- 
on the return of the Sheriff of a Devaſtavit, 


0 
Executor declares upon an Aſſumpſit, and ade 
ſhew in Court the Teſtament, not good, becauſe 
Marter of Subſtance; and thereupon the Judg. 
ment was reverſed, 351 
Executor De ſon tort cannot diſcharge himſelf b 
delivering rhe goods to the Adminiſtrator, al- 
though before Action, 565 
Executor alledges in Trover, That he was poſſc(s- 
ed of 40l. ut de lonis propriis, and that the Defen- 
dant converted them in Retardationem Execu- 
tionis Teſtamenti, and good; and although the 
Damages ought not to be aſſeſſed more then the 
Plaintiff counts, yet the Suit may long depend, 
Coſts may be added; but if they had been in- 
tirely aſſeſſed, not good, 568 
Executor pleads Outlawry in the Teſtator not re- 
verſed, if a good Plea ; the Court divided, and 
ſoadjourned, $75, 651 
Executor pleads Riens enter mains, and Aſſets found 
for part, Judgmentfor the entire, and in Error 
Curia adviſari vult, 592 
Executor De ſon torr cannot retain goods to pay 
himſelf, 630, 631 
Ing Defendants, if one dic before Judgment, no 
rror, 2 
After ſatis faction acknowledged, cannot plead 
that Judgment in Bar, and hath nothing, &c. 
728 

Executors muſt pay Judgments firſt, although in 
another County; but not ſo of Actions in an- 
other County before notice, 793 
Executor neither pleads refuſal beſore his Ordina- 
Ty, nor confeſſeth an Adminiſtration, not good. 
858 

Expoſition of Words. 

The Expoſition of the words Erexit and E xalt«- 
vit, and how they differ, 59 
What words will carry property from the party, 


Where ſingular words ſhall be conſtrued for Pla. 
rals or E converſe, 70 

The Expoſition of the word (licit) in Pleadings 
or other Deeds, 75» 

Ex poſition of the word (tale: 99 

Where the word Talis ſhall be taken for Idem, and 
ſo E converſo, 

Per and in, in the ſame ſence, 


— — 


1 of Law argued and reſolved in this Book. Sou 


Yage. 

ad and in are of the ſame eff ct. 229 
— the word Eleemoſyna muſt be wich a dou- 
ble ee, 232 
what ſhall paſs by the word ( Lands) $76 
Terra in Writs taken in proper fignification, but 


other wiſe in Wills or Deeds, 476 
Secundum u ſum mercatorum, how intended, 
Of the words videlicet and uſque. 702, 422 

Extendi fa ia 
At what time it may iſſue upon a Statute. 48, 47 
E — P _ 
one having a Renr-charg*, and purchaſing 
me "Remainder „2 Recovery ſhall exringuiſh — 
22 1 
nr 
— Biron, and Feme-Leſſees ſor 
years, the Baron accepts a Fecffment, the Term 
is extinct; other wiſe ,by Bargain, and Sale in- 
rolled, or by Fine. 912 


. 


Falſifying of Recoveries. 
VV Leſſce for years may falfifie a Re. 


covery, and in what matter, 41,284 

Where Leſſee for years may by the Common 
La, and alſo by the Statute. 718 

Falſe Impriſonment. 
Where an Arreſt is made by Proceſs, though with- 
out cauſe, ir is no falſe mpriſonment. 459 
Fair. 0 

Toll not incident ther eunto, and therefore paſſeth 
not by general words in the Kings grant, 


359, $92 
Fees. 


Debt lies for them by an Attorney of the Com- 
mon Pleas ., but not for ſoliciting Suirs in the 
Kings Bench. 425,459 

n Felony. 

A man may he acceſſary for Uealing his own goods, 

and procuring another to ſteal them. $37 
Feoffment. 

Of the moiry of the Mannor of C. and of all his 
Lands in C. having a Mannor there, 3 H. 7. all 
the Mannor paſſerh. 905 

Fines levied. 

A Fine carrying Rent, and Land to the perſon, the 
Law ſhall martial it, and how? „5 60 

Where the Conuſans of a Fine is by one, and the 
Dedimus to him and an other, ſhall he avoided, 

24 

Where the Dedimus and Writ of Covenant — 
teſte after the Conuſans, Caption ſhall make rhe 
Fine void. ;\ 273 

Where the Fine ingroſſed, and the Caption are not 
all one in words, though in ſenſe, ſhall be a. 
voided, . ennie. 

Where a Fine being of Lands and Rent, the Rent 
muſt be mentioned, where nor. bid. 

For what cauſe it may be reverſed. 468 

To what purpoſet a Fine is a Fine, beſere emty of 

the Kings filyer, and hat not, 4460 

Where a man ſhall be admitted to ſay againſt the 
Conuſans of a Fine, where not, 


468, 469 | 


Page. 
where a Fine may be Reverſed in part, where nor, 


6 
A Feoffment of che Land, or a Releaſe of his Rich, 
is a good Bar in Error to Reverſe a Fine, ibid, 
A Fine Reverſed by a Writ of Diſceit, is void like- 
wiſe between the partie, 471 
A Fine icvied hy practice in another mans name of 
his Land, may be annulied by entring a Vacar 
upon the Roll: A difference where the Fine is 
levied by one of rhe ſam.e name. that may be 
avoided by A verment, but net if by a ſtranger, 
and ſo of other Matters of R<cord ; but the 
fraud appea:ing, by « Vacar upon the Koll, 


541 
Fine levied, and a friend of him who had t ght' 
entred to his uſe wick out his appointment : Co 
nu{ce re · cuters, five y.4rs paſs, the tine is goed ; 
bur if the agteemen had been wichin the five 
years after entry , Queære. $6, 
Fine taken by a Dedimus ror four, return a Coni. 
Zancz of three onely , may be made good ſeve- 
ra] ways, $76, $77 
If an Eftare-cail, bound thereby, 58g 
By J. S. of a Remainder by the name of a Re- 
verſion gocd, 395 
Fine levied by a Diſſeiſor of Donee in Tail of the 
Kings gift, and five years paſs, if the Iſſuc be 
barred, Quere, ibid. 
Fine levied by one to whom the Land was in ail. 
ed, is a Bar to the Iſſue, although he had no 
preſent intereſt, 610 
The Writ of Covenant,itefte 20 Jan. and the Dedi- 
mus the ſame day, and gcod; and if a ſtranger 
pur chaſe befrre the re urn, it is Champerty 
other Errors aiſigned, which ſee there, 677 
The Heir as well as the Anceſtor, may elect to have 
it with Proclamations, 693 

Conuſce renders in Tail to one Conuſor reſervin 
Rent; and if he die without iſſue, the Remain- 
der to the other, and his heirs, the Tenant in 
tail ſuffers a common Recovery, Reſolved, It is 
a Reverhon, being by Fine; but not ſo in Grants 
or Deeds. And that the Rent is nor extinct, 
becauſe the Grantee was always in poſſeifion of 
itz and it is diſtin from the Land, and no re- 
compence for it, althongh the Reverſion it (elf 
be gone, 727, 792 
Fine Reverſed, becauſe the Writ of Covenant bore 
tefte alter the teſte of the Dedimus poreflatem, 
| | oO 
By Tenant for life, and him in Remainder in ll, 
1s no Diſcontinuance, but iris a Forfeirure 5 o- 
therwiſe if with him in Remainder in Fee, 


des 

Fine on render, Entry muſt be pleaded, or ſome 
aft Tancamount, as Virtute cujus he was ſeiſed in 
Fee, &c. $03, $17 


m Bargaince before Enrolment he takes by the 
ine. 


: 917 

* Fines, 4 
Impoſed in a Leer, recoverable in Debt. 581 
$3 at 21 Fines tothe King. 


Tenant in Capite aliens for life, Remainder in Fee, 


put one Fine is due 


: tn; 7 * $04 
Peer that looſes by Judgment, by pleading nen 


*. 
7 


ft fadum, is finable to rhe King. 


Id. 4 503 
© J3 ak © 
TK + Forcible Entry. gs 
Indiftmenr of Forcible Entry in a Cloſe, without 
naming the quantity, = , N 458 
e 
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Fa ge. 


Page. 


It muſt be menu forti, as well as Vi & armis, other- If the word imply anexpreſs Warranty againſt 


wiſe it is ini\ufhcient, 461 


{ 
{ 


Lipon8 H.. after a Certiorari Reſtitution award- | 


Oo a 9 
ed; a difference by ſome between acts Ju1icial, | A. ſeifed of a great Wood ſold to C. and his Aſſigns, 


and Miniſterial z theſe are void, the other crro- | 


neous onely. 915, 915 

Foreſt. 

wherein are two walks A. and B. grantable by 
the Licutenant in Fee or Taij. A. is granted in 
Tail, Granter dies, the Succt flor confirms that 
Grant, and alſo grants unto him B. in Tail, pro- 
viſe, he ſhould not cut any Trees ſuper premtſſa. 
Reſolved, Premiſſa extends as well to that 
which is confirmed, as which is granted, and as 
prementionata; and not to the Office, bur ro the 


Trees, Herbage, KC. 782 


Forepriſe in Writs, | : 
Wh:rea Forepriſe is not neceſſary in real Writs. 
234 
Forſeiture. See Copibolds. 

Tenant for life having but a Right, levies a Fine, ir 
is a Forfeiture, 451 
What is a Forfeiture, and who may take zdvant- 
age within the Stature of 11 Hen. 7. cap. 20. 
S13 

Where a Leaſe by Fine, for a thouſand years, is 
within the Equity of the Statute, . ibid. 


Tenant for liſe, Remainder for life ; he in Remain- 


der levies a Fine to A, who brings a Quid juris 
clamat, Tenant for life, after default Attorns, 
vo Forfciture in him being by compulſion, but 


the other forfeired, two againſt two. 757 
Forgery. 
An Indictment thereupon before Juſlices of Peace, 
ill. 601 
Freehold. 


Where words of Demiſe on the Land without 
Livery, ſhall not paſs a Frechold. 482 


an Eviction by Title without expreſs words, 
to 


as may Trees as would make 600, Coords, to 
be aihgned by 4. C. Grants his Intereſt to 7. 8. 
before Ailignment made, and good ; and u 4. 
will not aſſign in convenient time, 7. $, may 
take them; andif A. cuts down all, no remedy 
but an Action upon the Caſe , and a primer 
poſſeſſion is good againſt all ſtrang rs, 


Grant of the King. 

The King letreth Lands, and Grants the Revertion, 
mii-recitirg the Tenants name, and after grants 
re another, itha true recital; and after 18 
[1z7.is made, the firſt is not revived, 808 

Of a Wards Lands, during minority under the 
Seal of the Ccurr of Wards, good before Office, 
but of the body muſt be under the Great Seal, 
and afrer Office, 851 

Of all Lands concealed, and unjuſtly detained 
fron the Queen, 507 

No Lands can be concealed, aſter they are revealed 
to the Queen by Record, ont ly they come to het 
again by a new Title, ibid, 

The cauſe and extent of theſe werds in Patents 
injuſte detent. ibid, 

Whar1s a Concealment, 5 8 

Where a Liberty is reſumed by a Statute, and the 
King grants all Liber ties, &c. Non obſtante aliquo 
Statuto, the Liberty reſumed ſhall not be revived 
without ſpecial words, $13 

Where a Grant of Lands hy the King, wherein 
he hath two eſtates ſhall be good, 59 

The Queen grants Land, reſerving Rent, with a 
Re- entry for not payment, and after grants the 
Rent to F. 5, which is nor paid, ſhe ſhall not 
Re-enter and defeat her own Giant, for that 
would be a wrong to the Grantee, 69 


G, 


Guardian in Socage. 


Hall be the elder Brother of the half blood; 
for the Inheritance cannot deſcend ro him. 825 


Grant, 

Where the Grantee of Underwood ſhall exclode 
the Grantor, or that he may take the ſame pri- 
viledge, and as much as the Grantor, 413 

Of a Prochein Avoidance to A. and B. and A. re. 
leaſeth to B. B. onely may preſent, or bring a 
Nuare Impedit; otherwile, if void, at the time 
of the Releaſe, 600 

of the King how to be expounded, as to the 
quantity and quality of the Eſtate, good Learn: 
ing, 632, 633 

By the King of a Copihold, Eſcheared, the Tem- 


poraliries being in his hands, is good. 764 
Of che firſt and next Preſentation to S. and after a | 


| 


Grant of Primam (7 -proximame advocationem to 
B the ſecond Grant is void; for-he muſt aver ĩt 
ro be the firft and next, 991 


| 


H 


Habendum. 


Leaſe is made to J. S. Habendum to him and 
A his Aſſignees, ſor his on life, and ſor the 
life of A. And 5. he hath an I ſtate for three 
lives, and it is not determined by his death, bur 
occapynta conceditur, 182 
After a former Term in being, ſhall commence, 
not when the Term is run out in time onely ; 
but alſo when ir is expired Per Surrender, er 
other meant, 199 
Tenant for life Leaſes for four years, and grants 
the Reverſion Habendum from M. next, after 
M. Leſſee Attorns, Grant is void, 451 
Habendum a F rechold in future void, good * 
N 0 383 

Termor grants the Land to A. ſot life (no Liver 
made) the Term paſſeth; but perhaps otherwiſe 
if a Lener of Attorney were in the Deed to 
make Livery, becauſe of the intent. ibid. 


Heir. 


- — 


Page. 
Heir. 
Where they ſhall take by way of Limitation, and 
where by Purchaſe, 243 
Judgment againſt him by Nihil dicit upon his ra- 
thers Bond, and a Capin ad ſatisfaciendum 2 
warded againſt him, and good; for the Judg- 
ment and Execution all be general, unleſs he 
confeſs the action, and ſhew What he hath by 
deſcent. 692 


I. 
Feofails. 


Here an abſurd Surpluſage in the Iſſue is 

not Frror z but an Iſſue miſ-joyned by 

the Statute, 457 
Where the Venire bears date cut of Term, or on a 
Sunday afrer verdict it is aide d by the Statute of 
Feofails, 457 
A miſ-joyning of Iſſue holpen by thoſe Statutes, 


470 

J hoſe Statutes aid all Diſcontinuances both before, 
and after Verdict, 489 
Jeofails, thoſe S:atutes aid aſter Verdict, and Miſ- 
pleading, 722 
Jeofails, where aided. 


445 
Infant, 


Where he muſt ſue by Guardian, and where by 
Artorney, 424 
Infant by his Guardian, vouched in a Common 
Recovery, 471,472 
Infant if Adminiſtrator, may ſue by Attorney, 
541 

Infanr appearing by Attorney, and Judgment a- 
gainſt him, is Error; and upon two Scire facies, 
rwo Nihils were returned, and Judgment re- 
ver ſed, although of full age when Error brought, 
and rryable per fas; otherwiſe in a Fine or 
Statute returned, it is as a Conſeſlicn, 1 
33 

Infancy pleaded in Debt for Apparel for a Gentle · 
man, the Court ſhall adjudge what is _— 
$93 

Infant cannot be a Steward, nor Bailiff, nor At- 
torney, neither can he aſſign it over, 637 
Infant, whether he may by Cuſtom binde himſelf 
Prentice, and what Covenants binde * : 
$3 

Infant, Executor releaſe by kim void, without 
conſideration, | 671 
Infant, if bound by a conſideration to ſlay Suit up- 
on a Bond by lum, 700 
Infant, judgment againſt him by default, Iſſue 
therepon in Error; Tryal ſhall be where the 
Land lieth, 818 
Infant, Defendant appeatz by Arrorney, and at 
full age brings Errcr 3 Nuære, becauſe his non- 
age cannor appear vpon:view, 833,881 
An Obligation from him, for his neceſſary meat and 
drink, for the very money disburſed for him, is 
good, but not in the double (um, by the whole 
Courr. 929 | 


| 


of Law arpned and reſolved in this Book. 


Page. 
Information. 


When an Information ſhall be ſaid to be pending, 
16 1 

An Information with an Averment, that it is for 
the ſame matter, though ir ſuppoſes the fat 
dor e at another time; and another pleaded to 
be pending againſt him, abates the firſt, 261 
Inſot mation in a Court of Py-powders, and Judg- 
ment thereupon, is not void, but voidable by 
Error, $30 
Information upou 1 Eliz. cap. 12. and 19. and 
ſeveral matters upen grand debate Feſolved, 
1. That for Goods taken by way of Repriſe, 
Subſidy ought to be paid : 2. That Agreement 
with the Deputy of a Deputy, being in exer- 
ciſe of the place, is gocd within the Statute. 
3. The Agreement being to anſwer all Cuſtoms 
found due upon view, was good, becauſe taken 
by way of Reprize, and cherefore ignorant (by 
intendment) of the parcels; with ſeveral other 
important matters in Law, and upon the plead - 
in gs, $35 
Information upon 13 Elix. of Fraud, alihough 
31 Elix. reſtrains Informers to the County, 
where, &c. yet the party grieved, may inform 
where he pleaſerh, 645 
Information upon Penal Statutes, ſhall nor be 
brought out of their proper Counties, by 31 E- 
liz. cap. 5. 735 
Information _ s Elix. for uſing a trade, oughe 
ro be brought in one of the Courts at Weſtmin- 
ſter, unleſs otherwiſe expreſly provided by the 
ſame Statute, 737 
Information upon the Statute of Liveries, how 
twelve moneths ſhall be accompred therein, 
835 

Information upon a Penal Statute, before Plea, 


the Informer dies, the Queen may proceed; ſo 
Via verſa it ſhe will pardon. 53s 
Innuendo. 


Helps not ynleſs the words precedent have a Ve- 
hement preſumption. 428, 429 


Inn- keeper. 


Action upon the Caſe againſt him, he pleads he 
was ſick, and of non ſane memoryz by reaſon 
thereof, not good, 622 


Foinder in Aion, 
Where the Dean and Chapter ſhall joyn in an ARti« 
2 


_. ; 20 
Where an Audita querela ſhall be brought joynt- 
ly, and where ſeverally. 473 


Foyntenants. 
What things ſuryive in Caſe of Joynt-renancy , 


33 

Where by the purchaſe of the Reverſion by one 
Joyntenant for life, the Joynture is — 
0,481 

A deviſeth to his two daughters his heirs, to them 
and their heirs; they fhall be Joyntenants, 


451 
where two Joyntenants were hanged in one 
Cart, who was che Survivor, 305 


Two 


Page. 
Two Joyntenants in Fee, one acknowledges a 
$-atut:, and both convey over; the Conuſors 
die , the Land as to one moity is ſubject ro this 
Statute, f 506 
Joyntenants in Fee inter-marry, and levy a Fine; 
the Conuſee renders in tail, Iſſue three daugh- 
ters Feme takes a ſecond Baron, they Ivy a 
Fine, and retake in ſpecial Tail; the fiſt Tail is 
within 11 H. 7. c.25. for one moity onely , but 
not the Eftarc in Fee; for rhe Statute provides 
onely for the heir in Tai), i 524 
oynrenants of the Freehold. See Deviſe. 
oynt-tenancy in a Scire facias , Where a good 
Plea, and where not; much notable learning. 
735, 740 


) 


Iſſue. 


What Plea ſhall be ſaid to amount onely to the 
eneral Iſſue, what nor, 262 
Iſſue joyned upon a point not material, after Ver- 
dict ( as in Debt upon a ſingle Bill, payment 
without acquittance) is aided by the Statute, 
Iſſue proper, although joyred upon an ill Pica, is 
holpen aſter Verdict, by 32 H. 8. as payment 
— acquitrance upon a fingle Bill, 778 
Iſſuc if A. and B. were Aﬀecrors ina Leet muſt 
bettied by the Record, 860 
Where the finding of a matter not in Iſe, ſhall 
not be regarded. 506 


Judgment. 


where Judgment ſhall be given againſt the party, 
as if the Iſſue were found againſt him, 49 
Where part being found for che Plaintiff, and the 
reſidue found againſt him, Judgment ſhall be 
given for him, f 
Judgments, one in the K. B. and another in the 
C. P. the Plaintiff may ſue Execution upon 
which he pleaſeth, for both equal, > ny 
Judgment cannot be -defeaſanzed before it be ob- 
rained, 3 837 
Judgment, Quod ſit in miſericordia, if the Plaintiff 
deny another mans Deed 3 bur if his own, uod 
capiatur, £ : 844, 845 
Judgment confeſſe4 vpon an Uſurious Contract, in 
a Scire facias thereupon , not avoidable upon 
ſuch ſeggeſtions, 588 


Fury. 


Severally fined and impriſoned for giving Verdict 
in an Appeal of Nurder, by prattice contrary | 
to pregnant Evidence, and the ditection of the 


Juſtices ef Gaol-Delivery. 


Their authority, and what they may do. 90 


Juſtices of the Peace. 


Cannot derain-a ſuſpe&cd perſon in priſon, but a 
convenient time for his examination , which is 
three days; and he aughr not to keep him in 
his houſe, but to ſend him to the Common _ 
129 30 


A Table referrin g 10 ſeveral Points 


K, 


Page, 


King. : 
He King cannot by his Grant prejudice the 
1 Subjects intereſt, 453 
No Lands can be ſaid concealed, which arc reveal- 
ed once to him by Reco, ds, 5. 8 
He is never out of poſleſſion of his Right, an 
thereſore may bring an acchunt apgairſt him 
who takes the profits of his 1. »n.ls, ibid. 
Tenant in Tail (Reverſion4n he King) is attainted 
of Treaſon, the King is in of his oſd Reverſion, 
and hach not a baſe Fee, the Rcverſion over, 


f : 4 5 
King, Remainder in him defeated by performing 


the Condition, the Eſtate for life being defeat- 
ed, 664 


——— EO — — 


Latine. 


Here a word no Latine not explamed in 
an Indi&ment ſhall quaſh ic. 231 


: Leaſe. 

Leaſe, if a man hath power to make Leaſes for 
One and twenty years, rendering the old 
Rent, he cannot make Leaſes in Reverſion, 5 

Ejectment, the Plainciff declares of a hundred 
Acres, and gave in Evidence onely of forty A- 
cres 3 it is good for ſo much as is in the Leaſe, 


1 
Leſſee for years, to commence aſter the end of - 
former Leaſe; which expiring, a ſtranger en- 
ters, the Leſſee may grant his Term; otherwiſe 

if oncein poſſeſſion, 15 
Leaſe of a houſe rendring Rent, and for non pay- 
ment, &c. if the door be open, the Leſſor muſt 
enter into the houſe, and demand ir, ibid. 
Of a Manner, to which an advowſon is append- 
ant, and ſaith not Cum pertinentiis, the Advow- 
ſon doth not paſs, 18 

A Leaſe made to A. B. and C. for their lives, Ha- 
bendum to A. for life, the Remainder to B. for 
life, the Remainder to C. for life, and they ſhall 
take according to the Habendum, 25 
What words amount to a Leaſe by Parol, 33 
By the Queen, to the Aldermen of C. they have 
capacity to take, but not to grant to another, 

| 35 

To a man of his own Lands by Deed where an 
Eſtoppel, and how long it continues, 37 
Leſſee for years, if he be ſued in ourt Chriſtian for 
Tythes, he in the Reverſion may have a Yrohi- 
bition, | 55 
To J. S. for life, Habendum to him, and 4 B. and 
C. his three ſons ſucceiſive, he tors ſhell not 
rake, neither in Poſſeiſion, nor by way of Re- 
mainder, | 2 


Tecnaar 


2 * 


of Lom argue and reſolved in this Book. 


Page 

Tenant in tail leaſes to A. B. and C. by Indenture, K 
them for their lives 3 Proviſo, and it is covenamt- 
ed, &c. that the ſecond ſhall not occupy during the 
life of the firſt, and the third during the life of the 
ſecond 3 they have 2 joynt Eſtate, and the Proviſo 
ſhall not ſever it, : - $89,107 
By a Parſon for 21. years after the Statute of 13 Eliqeb. 
rendering the ancient Rent, the Patron and Ordi- 
nary confirm it, the Parſon dieth, the Leaſe is void 
by his death, as well as by non-rehidency, or reſigna- 
tion, 123 
To B. to commence two years aſter; the two years be» 
ing expired, B. before Entry may grant it, although 
the Leſlor continve poſſeſſion, 127 
Where a Leaſe made of two Meſſuages, with ſeveral 
parcels of Lands, habendum & tenendum , the ſaid 
Meſſuages and Lands, and Necnon the ſaid parcels 
of Land, 2 tempore mortis-ſurſum=reditionis, ſoru- 
facturæ, aut determinationis ſtatus, & Termini pra- 
dif#i, and the Eſtate in the parcels determining firſt, 
uhetber the Term ſhall begin from that time, 199 
How the words of a Leaſe ſhall be expounded, as to that 
which ſhall paſs by it, 474 
What ſhall be a good Leaſe for life, what not, 482 
Where Articles of Agreement ſhall be conſtrued a Leaſe 
for years, 486 
Wherein a Leaſe for years provided ſhall be both 2 Re- 
ſervation, and Condition, ibid. 

A Le ſe to A. and his Aſſigns, for his life, and the lives 
of B. and C. is a good Leale for three lives, 491 
Leaſc of a Manor, exceptis omnibus boſcis & ſubboſcis, 
the ſoil is thereby excepted, but it remains parcel of 
the Revei ſion, and will paſs by a Grant of the Manor, 
522 

Leſſee for twenty years accepts a Leaſe in ſuturo, the 
Leaſe for twenty years is ſurrendred preſently, ibid. 
Leaſe by the Dean and Chapter of P. of a Houſe in 
London, the Houſe being then in Leaſe to another 
for ten years, it is void both by x3 and 14 EINab. 
564 

Leaſe for years made at N. of Lands in P. inthe Coun- 
ty of N. Nihil debet pleaded in Debt, the Ven. fac. 
may be de N. — the Contract there; if the 
Leaſe traverſed, it muſt be ſo alſo, 565 
Leaſe for twenty one years, if the Leſſee live ſo long, and 
continue in the Leſlors ſervice 3 the Leflor dies, Leaſe 
continues: Qu. 643 
Leaſe by an Intrudor upon the Queens Poſſeſſion, not 
good, and where there ought to be a conſeſſion, and 
avoidance of the Leaſe plcaded by the Plaintiff, 728 
Leaſe made de anno in annum quamdiu ambabus purti- 
bus placeyet, Rent paid for two years, and enjoyed it 
for part of the third year, it is a Leaſe for that year 


alſo, 775 
Leaſe by Eſtoprel no ſufficient Leaſe within a Condi- 
tion, 780 
Leaſe to A. for 99. years, if he live ſo long, and after 
to the Executors and Aſſigns of A. for four years: 
<Queregif this Leale veſted in A. or in the Exccutors 
by purchaſe, 666, 840 
Leaſe for life, Habendum 4 die datas, void, and a Li- 
very after will not help it, yet it is a Surrender of a 
former Leaſe, and fo is the acceptance of a Rent- 
charge to begin preſently, 874 


Leet. 
A Eine impoſcd there, recoverable in Debt in the Kings 
Bench, 581 
Letter of Attorney. 


Either to take Livery, or make Livery, veid; if the 


i 


” 


P 
Date of the Charter of Feoffment be — 
Neri 
o F. M. to m ivery, ing no. party. to the 
Deed of Bargain, and Sale, is good, 90 


Legacy. . 4:21 

A Legatory by the Civil — enter into Bond to 
make Reſtitution, if a Bond be after tecovered; bur 

a Statute, or Bond to rm Covenants, or a col- 
lateral Act, is no plea, until breach made, 467 

0 * 

Licenſe. 

To a Copy holder to leaſe for twenty one years, 2 Leaſe 
for three years is thereby warrantable, $35 


London. 

A Citizen of London ſued another Citizen in the Com- 
mon Pleas, and the Major and Aldermen would have 
him put the matter to a Compromiſe, and he refuſed, 
they did disfranchiſe him: all thoſe, that were par- 
ties tothe Disfranchiſement, were fined an hundred 
Marks apiece, and the party was reſtored to his Fran- 
chiſe, Me, 

Where a Bond, or Recognizance tothe Chamberlain of 
London, ſhall go to his ſucceſſors, 464 

Cuſtom there, to commit to priſon for abuſing an Al- 
detman upon the Exchange, not good, 689 


Livery, and Seifin. 
Livery good after a Traverſc, and Judgement given a- 
gainſt the Queen, before an Amoveas manum exe 
cured, becaule the Queen never had Title, but the 


party, 523 


M. 


Maintenance : See Statute. 


Jes not for a Suit in the Spiritual Court , 
5 

To expend Coſts in Suit, bur not to fave harmleſs 125 

Coſts to be awarded, 
Manor. 

F. S. ſeiſed of a Manor, which extended unto the Towns 
of A. B. C. and P. and in each of them F. S. had 
Demeſns and Services, bargained and fold to F. N. 
totum illud Manerium ſuum de A. in A. F. N. bath 
a divided Manor in A. and may keep Courts there, 
and therein much good Learning concerning Ma- 
nors, their creating, and dividing, 19, 38,39 

In reputation will not pals in a Fine, or common 


covery 3 otherwiſe in a Conveyance, $24 

i Mar ſbalſea. 
Where it can hold Plea of Actions ſuppoſed to be with- 
in the verge, and not of the Kings Id: vide- 
tur quod non, 502 


not within their Juriſdi- 
rit of Error lies of them. 
507 


Their Judgements of thi 
ction are void, yet a 


Marriage. 
In what caſe an Action lies by the Father for the lots of 
marriage of his Son, 5s 
What marriage, though not expreſly within the Levisi- 
cal degrees, is lau ful. 228 
G Miſnoſmer. 
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Miiſnoſmcr. veries in inferior Courts, 71 

Of che Corporation of Cordwainers, a Deviſe to them | And the place thereof muſt be ſhewed, 655 

good, notwithſtanding, 206 | Where it mult be given, and where not, 834 

Recovery againſt Iſabel js void againſt gjbjl, 556 

Of a —— by addition in Comitatu Oxon. no Nuſance. 

material variance, 816 | The maner of laying a Nuſance, and where it muſt 

bs Males. onely be to the Kings High- way, 63 

How Miles ſhall be conſtrued, 212 | Where one may have an Action for a Nuſance done be- 

fore his title commenced, and what Action, 199 

Miſpriſion. Where the form of a Writ of Nulance , proſterncre 


Striking by the Court of Wards Stairs, what Judge- 
ment therein, f 105 


N. 


Nane. 


Man can have but one Name of Baptiſm, but 
two Sir-namcs, 57 

Where the Name of the Attorney muſt be entred, or 

- Where the party muſt name the Attorney, 75 

The Queen by her Letters Patents created Dethick 
King at Arms, Et nomen ei impoſuit, quod nuncupe- 
tur Garter, principalis Rex Armorum, and by that 

Name to ſuc, and be ſued : A difference, whereas a 

- Privateperſon,and where concerning his Office, there 
according to his Patent, 224, 542 

Where the Names of the Jury are to appear on Record, 
where not, 281 

New Aſſignment. 

Is a waver of the Bar, ſo that the Defendant cannot 
rejoyn, that the Lands in the new Aſſignment are the 
ſame with them in the Bar, 493 

If the Defendant hit ſome of the places of the Treſpaſs, 
he ſhall not wave that, and anſwer all de novo, $12 


Nights. 
What Acts may be done in the Night, 


43 
Nomine pænæ. 

If it paſs in a Device of Rent as incident, 295 
Non eſt ſaffum. 

Where it may be pleaded, 726 


Non- Reſidency. 
within the Pariſh, and ſerving the Cure, 
the Parſonage- houſe, be within 21 H. 8. 
Cap. 13. 


590 

ion upon 21 H. 8, he pleads, he was choſen 
Goſpeller of Saint Pauls, and there reſident by rea- 
ſon of that Dignity 3 no Dignity within the Statute: 


If inhabiti 
and not in 


and what ate Dignitics within that Statute, much 

matter there, 653 
18 — 

n an Appea re Appearance is peremptb 605 

Before Appearance in a Nativo habende udgement 

ſhall not be final, but in miſericordia, 821 

Non-Tenure. 

Where, in Plea of Non-Tenure, the infcoffing of par- 

ries before the Writ purchaſed, yet taking the Profits 

» ſhall be good to make him Tenant, 233 


; ; Notice. 
Where the Kings Couft ſhall take any Notice of Rece- 


| 


domum, 234 
Where a Mill-Dam, being erected upon ones own Land 
and the Land of another, and the party pulling down 
that which is upon bis own Land, whereby all the 


water runs in, is juſtifiable, 269 
What ſhall be ſaid Nuſance, as the Leet may enquire of, 
and puniſh, 919 
What Action lies for 8 Nuſance to a Frechold, 466 


(520 

Nuſance, Action lies not for it by a private pcrſon with- 
out a ſpecial Damage, but it is puniſhable in a 
Leet t but if no other remedy then by Action, per- 


adventure otherwiſe, 664 
O. 
Oath. 
N what Caſe the Eccleſiaſtical Court may adminiſter 
an Oath, 263 
Obligation. 
To perform Covenants, and breach, 479 


Conditjoned for performance of Covenants in an In- 
denture, ſome whereof are void by 5 E. 5. cap.16. of 
Offices, although others be good, yet the Bond is 
intircly void, bur for the good peradventure Cove- 
nant may bya Bond void in part, $29 

Obligation diſcharged by an Indenture of Defaiqence 
ſubſequente, which is a good Vlea in Bar, 627 

To appear, or abide Sentence in the Admirals Court, is 
ſuable there, 685 

Agreement by Parol cannot diſpenſe with it; but an 
Agreement to retain at the day of payment is good, 

6 


97 

Obligation ſingle not diſcharged by a penal Bond ſul- 
ſequent for the ſame Debt, 716, 727 

Obligation, Trover and Converſion lies not for it: See 
T rover, 723 

Obligation and Condition are one Deed, and the date 
of the one is the date of the other, 

Obligation conditioned to appear, and anſwer all Acti- 
ons depending againſt him; he is Eſtopped to lay, 
there were no Actions depending, 756, 957 

ligation, one cannot determine another; but after 
Judgement upon a Bond being in force, new Debt 
lies not, becauſe reduced in rem jndicatam, 817 

Obligation, Debt thereupon, payment of parcel with- 
out acquittance, no Plea, $84 

Obligation de ſeptingenta, & quinquaginta libri, con- 
diticned to pay 300 l. good, 8 

Obligation by the name of uhn, and the Condition by 
the name of Fames, Count, that Fames per nomen 
wn became, &'c. not good, for Fehn canmt 

Fames, | a 897 

Obligation 


n 


of Law argued and reſolved in this Book. 
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Obligation to the Sheriff for Appearance without 

Surety, ill, Y 672 
Occupancy. | f 

In what caſes an Occupant may be, in what not, 58 

Cannot be of a Rent- charge; for none can make title 

to it, unleſs party to the Deed, or by title under it, 


——— 
5 | Page 
had one moyety in fee, and the Defendant the — 


ng 
721, 90 By one Executor againſt another, 795 


Where the limitation is to Heirs, it excludes Occu- 
Pancy, 497 


| Office. 
Finding a Seiſin in Fee at the day of his death, good, 
95 


Officer. | 
What matter ſhall be ſaid ro diſcharge an Officer, 
12,13 
Outlawry. 
A _ thereupon muſt be returnable the Term en- 


uing, 467 
Outlawry reverſed, becauſe the Capias was eſte Edmundo 


Anderſon, $92 
Outlaw inſt Baron and Feme, Error to reverſe it 
muſt bt both of them in perſon, 611 


Outlawry reverſed in Debt againſt A, and B. and 
Judgement given, and a Capias againſt B. onely, 
becauſe it ought to have been againſt both, 648 

Outlawry before Judgement determines the Proceſs, 
and the Plaintiff muſt bring new Debt: otherwiſe, 
if after Judgement, 706, 707 

Pleaded of the Teſtator, by an Executor, 575, #51 


p | 


* 


Payment of Money, 


Ow Payment of Money muſt be, whether ac- 
cording to the minde ot the Payer, ot Recciver, 
68 

Pardon. 

General will not tay a Suit in Court Chriſtian, a4 in- 
ſtantizm partis 3 otherwiſe, if ſued there cx oFc1o 
Fulicn, 684 

Diichargeth the puniſhment for Simony, yet the Simo- 
niſt is deprivable by the Ordinary, for the Pardon 


doth net cnable him to retain it, 686 
Pardon allowed in Treaſon without Writ of Allow- 
ance, otherwiſe in Felony, 814 


Partition. 

The Sheriff ought to cxecute the Writ upon the Land 
in perſon, as in Waſte, and Re- Diſſeiſin; but after 
Return made, and the Writ kled, the party can have 
no A verment againſt it, not Error, 9, 10 

In the Writ the title ought not to be ſhewee, and releaſe 
of Errors by one, no bar to the reſt. 64 

Tenants in common of a Houſe, and Land, make Par- 
tition thereof within the Houſe, the Land not being 
within the view, good for the houſe, but not for the 
Land, 95 

A Fine is levied to . S. to the uſe of B. for life, and af- 
ter to the uſe of the Children of C. procreatis : C. 
at the time of the limitation had two ſons, and be- 
fore the death of B. had iſſue two daughters; ad- 
judged, the daughters ſha!l not take, 34 

Upon 31 H.8. the Writ general is good, and the Dee 


Perambalation. 


The Pariſhloners may juſtifie the going over any mans 
Land by ufage , and may abate Nuſances ; but 
they cannot preſcribe in matters of Eaſement, or In- 
tereſt, 441 


Penſion. 
By a Vicar ſuable in the Spiritual Court, and a diſfer- 
ence, where ordained by the Ordinary, and where by 
the Patron and Ordinary, in 'time of Vacation, 


675 

Perjury. 
Not puniſhable in the Common Law, but in Caſe of 
Attaint, 521 


By 2 Jury-man, or Homager, muſt be ſcicnt, that it was 
falſe, and in an Action within the Juriſdition of 
the Court, 492 

How Per jury in a Witneſs is puniſhable, $20, 52x 

The Oath muſt be bcfore ſome Judge: but an Action 
of Canſpiracy lies not againſt one, who prefers an 
Indictment, and ſwears it to be true, becauſe for the 
Publick ; and fo of a Bill in the Star-Chamber, 


725 

Per nomen. 
And the operation thereof, 662 
The naming 2 Vill therein not good, Ejefijone firme, 


832 

Pillory, and Tumbrel. 
Ought to be provided by the Lord of the Liberty, and 
not by the Vill, unleſs by Preſcription, 698 


Pypowders Court. 
May be to a Marker, as well as to a Fair, and that Court 
cannot meddle but with what happens in the 
the ſame day, and an Action for Words is not pro- 
— tor that Court, but in matters of Contracts, and 
tteries, and Words there during the Market, and 
by occaſion thereof, 774 


Plezs. 

What the concluſion of a Plea , pleaded ſince the dar- 
rein continttance,muſt be, 49 
The maner of pleading the Sheriffs Warrant, 53 
Where one may plead the general Iſſue, as to part, and 
and Juſtific as to the reſidue, 87 
Where a Plea muſt fully anſwer the Count, 287,268 
Where in a Plea upon a Statute it muſt be rerecited, 
and if divers, how to be recited, 187 
Whar ſhall be ſaid to be a good Plea, in abatement of 
the Writ, and what in Bar, 202 
What ſhall be ſaid a good Plea to a Condition, 21 3, 
25 32393 

Where many Words contain one Signification , and 
the Party anſwers all in Subſtance, though not in 
the Words, it is good, 255 
In what Action Not guilty is a good Plea, 257 
What ſhall be a good Plea in an Action of Debe for 
Rem, payable at M. or ſixteen days afier, 268 
Where the Sheriff inan — = plead, or #lledge 


| any matter of Fault in the upon which it is 


claration was accordingly 3 and that the — 


' grounded 271 
Where to a Condition a Plea of performance , 2 
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age | 
dum ſormem & cſſectum Conditionis , anſwers all To haye Common, the Jury found the. Pceicriprian 


the Condition, though to be performed at m_ 
days, - _ 
Where the Party comes in by limitation of an Uſe, his 
Plea muſt be, that he centred onely virtute Statuti, 
h ; 407 

Where it was pleaded , that Lands wer e delivered a day 
before the Liberate awarded Virtute Brevis , the 
Words, that import the contradiction, ſhall be Ad- 

judged void, | _ 7.0 
W here a falſe Recital of a Statute makes the Plea viti- 
- -QUS, 490 
Picading the ſpecial Matter in Bar muſt be * , 
12 

Prebends. 

A Lay-man may be preſented thereunto, for non habent 
curam animarum » and de mero jure, they do pertain 
tothe Biſhops, 79 

. Plenarty. 
What ſhell be within the Staturc of Weſtminſter, 207 


Prerogative. 

Where the Queen ſhall have the ſame Prerogative in 
Right of the Dutchy of Lancaſter, as ſhe hath in 
ight of her Crown, 240 
W here, when an intire Thing comes to the Queen, the 
ſhall have all, although to the prejudice of another, 
265 
Where an Extent is of Land to a common Perſon, at a 
certain value, after — to be extended by the 
King, and found more, it the King by Preroga- 
tive ſhall be anſwered of the ſurpluſage, ibid. 
Preſentment to a Church belongs to the King by his 
Prerogative, if the Incumbent be created a Bithop, 
527 

The Queen, by her Prerogative , may licence a new 
Biſhop to retain his Parſonage in Commendam , 
notwithſtanding negative Words in the Statute of 
25 H. 8. becaule not expreſly named thaein, 542, 
601 

Pierogative for the King to preſent, by creating the In- 
- cumbent a Biſhop in Ireland, but it muſt be to the 
firſt Avoidance, 790 


Preſcription. 
Where a Preſcription in a ſingle Perſon is good. 71 
The Plaintiff faith that Land was demileable by Co- 
py in Fee-tail, or for Life, &c. and let to him in 
Fee, and ſo found, but never in Tail, Judgement 
— the Plaintiff, for that is the ſubſtance of his Ti- 
tle, 431 
The Defendant intituleth himſclf thereby as Ts, 
to dig, and carry au ay in B. for neceflary uſe, that is, 
what himſelf digs, not what is digged by a ſtranger, 


135 

That every Occupier, &c. had uſed to 3 the Fen- 
ces between, c. is too general: for ſo is Tenant 
at Will, Sufferance, or a Diſſeiſor; for it ought to 
have been, that he, and all they, whoſe Eſtate, Cc. 
bur ſuch Preſcription in diſcharge of Tithes by Oc- 
Cupiers is geod, 446 
For Shops in London, to be a Market overt, muſt be of 
the ſame Trade, and not in a Back-ſhop. 454 
we” aFair may be alledged generally, and not in any Per- 

on, 8 

To have Common to his Houſe, and twenty "Wk 1 
he hath a leſler parcel onely, yet good: ot herwiſe, if ten 
Acres were Free-hold, and the reſt Copy- hold: ſo 
if part were Copy-hold an hundred years ſince, and 
now is Free=kold, 531 


* 


Page 
Prout, &c. paying yearly a peny to the Plaintiffs the 
Plea not good, tor the payment of the peny is pa- 
cel 3 otherwiſe, where one Preſcription for the Cum 
moner, another for the Lord, 5465 563 

For a Parſon to have Land, part of the Manor of P. in 
lieu of all Tithe-wood within the Pariſh, good, 58-7, 


” 


f . . # . 7 . 
For a Modus by the Lord for himſelf, and his Trans 


and to have decimam garbam, is gcod, but not deci- 
mas — tor one is Temporal, and the ot her Spi- 
ritual, | $99,763 
The word Garba may extend to Hay, 633 
To make the Hay of the firſt Moneths into Cocks, and 
to ſet forth the tenth to be diſcharged for the latter 
Moneths, gcod, 660 
In Arowry for the diſtreſs for Rent, and not for the 
Rent it ſelf, not good, 673 
For Tithes, and ſeveral other things, where good, and 
where not, and where the Preſcription is traverſable, 
702,703 

For Copy-kolders of a Biſtop, in non decimando, not 
good orherwile for the Farmers of the Demcſns, 704 
P:eſcription for Tel!-thropgh, if good, 710,711 
To have Common for an Lundred Sheep, the Jury finde 
for a hundied Sheep and fix Cows, good; otherwiſe, 
if fo: one hundred and twenty, or more of the ſame 
Kind, then he bad alledged, 722,723 
That the Par ſen holds an hundred Acres of Land, in 
{1:iStaRion of Tithes, and ti P. oof is onely for 
ſixty, it is good, for tic Subſtance is proved, 736 
Not Obſer ved in pleading of it not good, 746 
Preſcription for a Water=courſe, running by A. B. and 
C. if divered in A. onely , and Not guilty pleaded, 

a Ver. fac. from A. cacly is good, otherwiſe if Iſlue 
upon the Preſcription, 751 
For Copy-tolders of a Biſt op to be diſcharged cf 
Tithes, good, 784,785 
For paying Tithes for dry Cattle, where not good, 
786 

Preſcription cannot be for 2 Court-Baton , for it is in- 
cident to a Manor, and cannot be holden without 
Suitors, but by Writ before the Bayliff, and them: 
but a Preſcription is good to hold I'lea above 40. 8. 
Cc. and to diſtrain for an amercement in any part 
of the Mangor, is good by ſome, contra by others : 
bug diſtreſs of an Uncer-renant is not within the 
Preſcription : Adjudged for the Plaintiff in Reple in, 
752 

Fer Common pro omnibus equis, &c, extends to G. lu- 
ings, 798 
By a Parſon, for a way to carry his Tithes to the Pa:- 
ſonage Houſe, and ſaith he was ſciſed injure Eccleſiæ, 
good, and he thall be intended to be Reſident, 898 


Preſentment. 

By one, who hath the third Turn, whoſe Incumbent 
deprived, and after reſtored, any Preſentation in the 
interim, is mearly void, and no Turn : otherwiſe if 
deprived for incontinency, 687 
Preſentment according to a mans Turn, is to one par: 
of the Advouſon, but by Parceners, or Joint-tenants 
to one part of the Church, 588 
A. hath the firſt in Fee, and B. the ſecond, A. his Turn 
is ſe:ved, B. his Clerk is deprived , the Biſhop witk- 
out notice Collates, A. grants in Fee tothe Plair- 
tiff, the Church yoids , the Defendant in right cf 
B. preſended, Judgement for the Defendant, for 4. 
might have removed the Biſhops Clerk, for want af 
notice, and becauſe he did rot, it is 25, a ſerving of 


his 


age 
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Page 
his Turn, and the Defendants Title therefore good, 


811 
Preſident. | 
And the want thereof a good Argument, 721 
Privilege. g 
For Clerks to be ſued in their own Court, who ſhall 
have the benefit thereof, 731 
Privity. 
Continues, if the Leſſee grants but part of the Land, 633 
Proceſs. 


Returned by one, not Sher iff, helped by appearance, 582 


Prohibition : vide Titkes. 
For what matter a Prohibition lies, 71,88 
To the Court Eccleſiaſtical, whete it would make the 
party upon Oath accule , or diſcover himſelf, 201 
For Tithes of Corn, and the Fariſhjoner ſets forth a ſet- 
ting out of his Tithes in ſatisfaction, and a refuſal 
of he Parſon, it is good, 206 
Where, becauſe the Spiriritual Court would nor ſuffer 
the Tenant of the Land to plead to the right of In- 


cumbency, 228 
Where he that is Parſon of another Pariſh, comes in pro 
intereſſe ſuo, a Prohibition lies, 251 


What is ſuffic ient cauſe to grant a Prohibition, 271 
Where a Prohibition may Iſlue upon a ſuit for Tithes 
of Lands in Capite, and out of what Court, 393 
Without a ſurmiſe, that the Court-Chriſtian refulerh 
the Plea, no Prohibition, 511 

A Surmiſe, that taketh away Juriſdiction, is traverſable, 
ibid. 

Except where a Modus decimandi is in queſtion, ibi4. 
E one be ſued in the Spiritual Court, and a Plea pleaded, 
which is triable at Law, if they allow it, he may try 
it, and no Prohibition after Sentence, 595 
For Tithes, ſurmiſing the Parſon came in by Simony, 
it is more proper for the Spiritual Court, and lies not, 


642 
To the Delegates, for beating a Clerk, where there was 
good Caule, and good, 655 
Prohibition lies , it one witneſs for Proof be refuſed, 
666 
What maner of Proof is requiſite therein, 736 
Proof. 

Where a Matter reſts upon Proof, how it muſt be made, 
236 

Proviſo. 
Where A. and Void. 107 
Where it makes a Condition, and where not, 242 


In a leeſe for years, if the Rent be arrear for a year) 
and demanded, and no Diſtreſs there, per totum tem- 
pus prædictum, then a re- entry, the Condition is not 
broken, if a Diſtreſs there at any time of the year, al- 
though none the laſt day of the year, 764 


2 


<Quare Impedit. 


Pon a recovery therein, any Incumbent that com- 


eth in pendente Placito, ſhall be removed, 4445 | 


Page 

Although the Biſhop claimeth nothing but as Ordins- 
ry, yet he ſhall join in the Quare Impedit, 65 
If chat Writ be within the Statute of 4 E. 3. 141, 


207 
General without — ̃ — Queen had the 
Advouſon in right of the Dutchy of Lancaſter, 240, 


241 

By ow a Relcaſe, by one was a Bar onely againſt him- 
ſelf, 518 
The Plaintiff may lay the Preſentment in a Grantee, 
and good, 518. 
Whether two Uſurpations do put the Queen out of poſ- 


ion 719 

The Plaintiff makes Title by Deviſe, and Aſſent of the 
Executor, and ſaith not virtute legationis, yet good, 
678 


_ | 7sS. 
To preſent to the Hoſpital , or Pariſt-Church of B. 


good in the Diſjunctive, 791 
Amendable, for want of the Word 4d 119 
<Quid Furis Clamat. 


The Defendant pleads tempore levationis, &c. ſeiſed in 
Fee, and found Tenant in Tail after poſſibility of I, 
ſie, &c. good, and the inducement of the Travers is 
no Forteiture, 671 


uod ei Deforciat. 
Lieth not upon a Recovery by Nihil dicit, but onely up- 
on Recovery upon Default, before appearance, 263 


Que Warr into. 

Ir is not ſufficient, in a Quo Warranto of Liberties, to 
derive an Intereſt to a Stranger in them from the 
Queen, without making Title to himſelf : for 
the Writ is Quo Marranto he himſelf uſeth them, 

125 

In a Quo Warramo there being a Mif-tial , ir was 

Praia, that the Poſtea might be certified: but being a- 

ainſt the Queen, it was denied 3 for, if it ſhould, the 
Peres ant — — ifie the Verdict, as duly 
try it 2n Evidence againſt the Queen, 
which ſhall not be ſuffered, 304,305 


<Queres. 
A Formedon was brought againſt three , one being an 
Infant, and Judgement given by Default; if Error, 
the Court daubten, Fi 
Ifa Bargains and Sail enrolled, may be avoided by Du- 
reſs of Impriſonment, 88 
A Fine is Levied, and an Indenture to lead the Uſe 
thereof is afterwards executed, «Quare if good, 218 
If a Copy- holder can ſurrender his Eſtate to the Grantee 
of the Freehold to the uſe of the Grantee, or if the 
Grantee can grant it over to another, Quare, 252 
In an Ind ictment, where two Counties are named, if 
good, Quere, | 436 
If a Recovery in an Aſſumpſit be allowable againſt a 
Debt upon a Bond, Juære, 454 
If the Plaintiff may be Non-ſuited,or a Retraxit enter- 
ed,after a general Verdict, Quare, 465 
A man bargains his Trees, aud lets the Land to the 
Bargainee,they are rejoyned,and waſte lieth. SedeQueee 
re, | $23 
A Leaſe for years rendering Rent, and if Arrear, and 
Diſtreſs taken, and not redeemed within fix weeks, 
then a re<entry,if a Redemption by Replevin be with- 
in the intent of the Condition, Quere, Boy, 
If an Aſſignment of Rent be a Bar in Dower out of the 


If Ifve in Tail 


ſame Lands,  * $42 
. by a Seizure for Recuſancy, if 
H Death 


— 
— —— 


: | Page 
Death beſore ſatisſactlon of twenty pound per men- 
ſem, Sure. . 846 
If a final Judgement can be given in 2 Nativo habendo, 
* if the Plaintiff be Non-ſuit before * 
F hn age 13 
A Leaſe ſor twenty one years, if he live ſo long, and con- 
tinue in the Leſſors lervice,the Leſſor dies, if the Leaſe 
„be detetmined, Quere, | 643 
Ha Releaſe before Condition broken deſtroy a furure 
1 Ute, es 863 


a Reltaſe to the Bail diſcharge the Principal, _— 
99 


Rent to whom ir belongs, 279 


R. 


Receit. 


the Wife for Feint pleading in the Baron with- 
out a new Declaration, becauſe Patty: other- 
826 


®Y 
wiſc, of him in Reverſion, 
Recital. 


Eſſe, and a new Leaſe taken from 
231 


There being a Leaſe in 


the King, where the firſt mult be recited, 


Recogniſance. 

Of what Perſons a Recogniſance may be taken, 187 
Who may take Recogniſance, who by Common Law, 
and who by Cuſtom, 187 

If a Recogniſance be not Scaled with two Seals, it is 
void as à Recogniſance, but Debt lies on it, as an Ob- 
ligation, 494 
Recognilance n. ay be aſſigned to the Terr-tenant to 
diſcharge his Land, but not to a Stranger. 552 
To the Chamberlain of London, by the Cuſtom for Or- 
phanage-Money, is ſuable in Common-Plets, 682 


Record. 
Where 2 Bargain, and Sale, ſhall be ſaid a Matter of Re- 
cord, or onely a thing Recorded, 88 
The Whole needs not to be recited in Scire facias, 817 
Recital of Part is ſufficient, where it is but conveyance 
tothe Action, 877 


Recovery, 
Where a Recovery of Dammages in an Aſſumpſit ſhall 
be a good Bar in Debt upon an Obligation for the 
ſame matter, 240 
By Tenait in Tail for a Fine levied, and 2 render in 
Fee, is no Bar to him in Remainder in Fee : for by the 
render a new Eſtate is gotten , and the recompence 
ſhall go to the ne Eſtate, 828 


Recuſancy. 
ATermor was Outlax ed upon the Statute of Recuſancy, 
" whereby his Term was forfeited, and fold by the 
Lord Treaſurer, and Barons, and then the Outlawry 
was reverſed : Adjudged the Termor ſhould have his 
Term again; otherwiſe, if a Sheriff ſells a Term 
upon an Exccution , there the Party ſhall be reſtored 


onely to the Money, 278 


The King ſhall have the two Parts forfeited as a nomine 
pena, and they ſhall not go in ſatisfaction of twenty 


$45 
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Recuſant Tenant in Tail, two Parts are ſeized, and - 
dies before Satisfaction of twenty pound per menſem, 
if good againſt the Iſſue, Quare, ibid. 


Refuſal of a Clerk. 
If the Biſhop once reiuſe a Clerk tor inſufficiency, he 


cannot accept lim afterwards; 27 
Where the Biſhop may refule a Clerk for want of his 
Letters miſſive, and Orders, 241 


Relation. 
Where the Words ut præfertur fhall have Relation, as to 
make all Matter to relate to that mentioned before, 


2 

Where a Relation ſhall be to the thing, and Clauſe — 
cedent, 286 

Releaſe. 

Where a Releaſe of Errors, or of other things, by the 
Common Vouchce ſhall Bar. 2,3 
The Lord grants the Free-hold of a Copy- hold to F. S. 
a Copy-holder in Poſkflion releaſes ro the Grantee 
all his Right, the Copy-hold is not extinct, 21 
By an Executor of an Accompt, it is not Aſlets, becauſe 
not certain what he ſhall recovei; otkervile, it certain, 


4 
What fort of Relcaſe to Tenant at Will may increa(s 
his Eſtate. 268 
A Releaſe between Parties awarded by Arbitratots, 54 
Where 2 Relcaſe by one ſhall not Bar another, who 
hath joynt-intereſt in a Preſentation, 518 
Of all his Rigln dy Conuſce ro a Terr=tenant before - 
Execution: i'tzd, is void; for the Perſon onely is the 
Debtor, and the Land in reſpect of the Perſon, 46, 


$52 
Of Actions and Demands to a Bail, is no diſcharge 
of the Recogniſance before Judgement and Default, 


580 
Releaſe of Common in Part cx{tinguiſheth the whole, 


0 

Ralcaſe of a Prochein avoidance gcod, if full; not, if 5 
609 

Releaſe by ane, where fix bring Error, no Bar a diver- 
bty, 649 
By an Infant Executor without Conſideration, void, 
661 

Excepting one Bond, all Suits, and Actions touching it 
are excepted, and the Releaſe being pleaded generally, 
and a Deed produced with an Exception, the Plaintiff 
may plead Non eſt factum, 726 
Found by a Jury upon ſight of a Copy onely to defend 
a Poſſeſſion good, 863 
To the Bail, if it diſcharge the Principal, Quart, 890 
Of all Actions, not good before the day of payment, 897 
By the Baron, cf a Legacy to the Feme aſter a Divorce 
cauſa adulterii, good to extiguiſh it, gob 


pound by the Moneth, 


| 


Relief. 
Debt lies for it againſt the Heirs Exccutor, for the Heir 


could not waze his Law, 883 

Acceptance of Rent, no Bar thereof, 885 
Remainder. 

What ſhall be ſaid a Remainder certain, what not, 

269 


Contingent deſtroyed by Feoftment, and Warramy, 


453 

Tenant for life, Remainder in Fee, have but one Eſtate, 
and the Execution of one Eſtate is an Execution of 
the other, 584 
Tenant in Cape, aliens for liſ:, the Remainder in = 
ot 


of Lor aged and 


' refolyetin this Buok, 


bur one Fine is de, Tax 
Remainder to the uſe of ſuch Iſluezas he ſhall 
M. and repured his Iſſue, though unlawfully 

ten, is void to his Baſtard;- 
Bur a Rema inder to a reputed Son in eſſe is good ibid, l 
Remainder contingent is deſttoyrd by: Feoftment' at1d 
Fine; 630 
Remainder devtſted out of the King without' Office, 
or monſtrans de doit, by performing a 3 
641 

Rem. 

Where it is reſerved ta the Queen, payable at the Receir 
of the Exchequer” at minjter', and the Queen 
grants the Reverſion , the Rent duglit to be tendred 


upon the Land, 462 
Every Rent, reſerved to the Queen, o ought to be payd at 

the Receit of the — or to tie Receiver of the 
County, though no ibid. 


=_ be mentioned, 
Rent payable out of the Land ougim ro be demanded, 

536 
Rent may be reſerved upon a Bargain and Sale _ 


Rent reſerved upon a Leaſe of Freehold'and Copytiolt, 
iſſueth out of both, and Grantee of the Reverſion 
(though they veſt at ſeveral times) may _ Debt, 
and declare upon all the matter, 606, 622 

Rent arrear at the four uſual Feaſts, v. the Anmenci- 
ation, c. and declares pro uno anno integro, ſcil. 
4 feſto A. 40. uſque ſeſtum A. Ar. 4 rctro, not good, 
for 4 excluded the firit Feaſt , and uſque the — 


Granted to two 11 life of F. S. to his uſe, toy 
dic, the Rent is veſted in F. S. by 27 H. 8. Of #ſes, 
727 

Rent, granted to Baron and Feme for their lives, is ar- 
rear 3 Baron dies, arr ain; Feme dies in , 
Adminiſtrator brings ; Debe for both, and good : for 
all ſurvived to the Feme, 791 
Upon 2 Leaſe for — payable annually during the 
Term to the or his Succeſſors, expounded in 
the Copulative, 132 


arat ion. 

Of the Church, Occupier of Land in the Pariſh muſt 
contribute thereto, alt he live in another; but, 
if he lets the Land, his Farmor ſhall pay, and the 
quantity of the Land is inquirable in the Court 
Chriſtian , 659, 843 


Reputation : vide Manor. 


Repleader. 

A man avows for Rent, and makes Title as Heir of R. 
videlicet, Son of the Daughter of R. for Rent arrear 
after the death of A. and becauſe he made Title as 
Heir of R. and avous for Rent after the death of A. 
which cannot be, they were awarded to ä 


A good Difference, where a Repleader ought to Sh a= 


wardcd, 540 
Repleader after a Verdict; Nota, — 3 


Repleader awarded upon an Iſlue ill-joined, 


Replevin. 
The Defendant pleaded, that the property — 
oni was in another, and good, : 473 
Replevin after Iſſue, one of the Defendants died, the 
Writ is good againſt the other, $74, 575 


I 
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on De inſurias — ee merge lxrogooly and whexe nate: = 


extellent D aken: therein, . 
oy — 1 
— Bir: makes: i - 


h maintains a lawful Scifin in Fee «inch Lk 


and traxerſeth that which deftroyz it 
Divers-Exceptions takento it, but ts ore, th 


Replication w_ by the. Nejolnder, * rs 

Witere the. dying ſciled,. and: not: the. deſcem, lactta- 

verſable, 29, 30 
Requeſt, 


* Plaintiff — that he had expend- 

for the Defendant 25 l. which ſhe promiſc1 to re- 
pay, the Plaintiff muſt alledge the day and 4” 
the Requeſt, 

The Condition of a Bond was to aſſure certain n_ 
and upon refuſal thercof, and Requeſt made to have 
an 100 J. the Obligee may requeſt at any time, 

6 

Where Requeſt muſt be proved; and the e 
2 matter, 20 

Where a Requeſt is requiſite, where not, 229 

Where two things are laid, and a Requiſstus to the firſts, 
with a day and place, aud onely Similiter ' 
tothe ſecond, withour any day and place, ſhall. be 


good, 240 
Requeſt not neceſſary, where 2 Duty naaingenanr, — 
72 
Rernrned by the 2 an Arreſt upon 2 Mean 


oceſs, not good in an Action for the Eſcapez yer a 
Judgement cited there 14 Pacabi to the contrary, 


$68 

Reſcous returned by the Sheriff, if traverſable, 981 
Reſeryation. 

Of leſs Rent by a Colledge, void by 18 ER. 826 


Reſbirution: See Recuſancy. 

Where though 3 be ſold, that is ſorſaited upon an 
Ourlawry, the Party ſhall, upon the Reverſal of tha 
Outlawry, be reſtored to his Term, or mr" = 


Money 
In a Withernam Satisfaction made, the Party Gall 
have a Writ of Reſtitution for his Cattel, 162 


In an Attaint inthe Common Pleas, upon a Verdict in 
the Kings Bench, an Execution upon that Verdict, 
if the Verdi be diſ-athrmed , the Common _— 
may award Rcſtirurion, 

Reſticurion of Pofleſhon awarded, won an e, 
a Vi laica removenda upon ſuch ſuggeſtion, 465 


Retraxit. 

I it may be =_ after a general Verdict, 464 

Or No pony againſt one Defendant, after Judge- 
ment agai » diſchwgah both, and the Judge- 
ment void againſt both, 762 


Return of the Sheriff: See Traverſe. 
Proceſs being Summons upon the Goods, what ſort of 
Return by the Sheriff muſt be made, 59 
Where an Execution once executed, though the Writ 
not returned by the Sherift, ſhall be good,and plead- 
able by che Party, againſt any Sie aca u - 


after 
A Return by a Sheriff, or others, after they are our — 


And counts of the taking apud D. wkhou: alledging any 
certain place, not good, 856 


51% 


is void 
8 ; Return 


their 
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Return of 2 Venire fac. in a medietate linguæ, not ap- 
. pearing who = Aliens, and who Denizons, aided 

as a Mil-Return by 18 El. 841 
By the Sheriff Reſcous returned upon an Arreſt, upon a 
Mean Proceſs, not good in an Action for the Eſcape 3 
yet a Judgement cited there 14 F4cobito the —_— 


Return by the Sheriff upon a Scire fꝛcias toTerr-tenants 
not Travearſable, but the Plaintiff may take Execu- 
tion, 872 
Revocation. 
Authority cannot ſurvive, but an Intereſt may, 836 


S, 


Falc. 


= pleading a Sale in Market-overt, no need to alledge 
Toll, 485 
Scire facias. 

What matter one may lead on a Scire facias, 283 
Where an Execution on a Judgement, there being a 
Writ of Error bronght, and the Judgement athrmed, 
ſhall be taken out, without a Scire facias, though a 
year after Judgement given, 41 
After a Fine, or Recovery, reverſed between the Parties 
to the Record, the Patty that reverſed cannot enter, 
till a Scire ſacias be ſued againſt the Terr-renant, 
or two Nihils returned, 472 

A Scire facias in the Queens name againſt A. for a 
Debt that came unto her by the Attaindet of F. S. 

if maintainable, 325 
Upon a Statute, againſt whom it muſt be brought, and 
what is a good Bar in it, 506 
A Scire facias againſt the Mainpernors of B. they plcad- 
ed he was dead the day of the Judgement given, and 


good, becauſe they cannot have a Writ of Error to 
reverſe the Judgement, 199 
Againſt Executors, to have Execution de bonis propriis, 
whcn to be awarded, 530 


Seire ſaci as againſt an Adminiſtratrix to have Exccu- 
tion, ſhe pleaus Nulla bona que fucrunt Inteſtati tem- 
pore mortis ſuz,&c.nec habuit die impetrationi;Brevis, 
nec unquam — : no good Plea 3 tor one Judgement 
cannot be anſwered without another, and perhaps ſhe 
hath payd Debts upon Specialties, or Statutes, 575 

Scire fac ias (upon a Judgement againſt the Father) ſued 

againſt the Heir and Terr-tenants, without ſuing one 
againſt the Heir firſt, is good, 896 


Seal. 
Where two men may ſeal with one Seal, 246 
Seiſure, 
May be of an Heriot-ſcrvice, 32 
Sheriff. 

Upon a Capias directs his Warrant to a Bailiff of a Li- 
berty, who arreſted the Party, and the Sheriff returns 
Non eſt inventus, Action upon the Caſe lies againſt 
the Sheriff, 730 

After Arreſt, and Bail taken, he pleads Languidus, &c. 
Finable by the Court, but the Party hath no Re- 
medy, 852 

Van Action lics againſt him for not returning a Ca- 


Page 
pias utlagit. or an Amercement onely for the Con- 
tempt 3 Adjourned, 873 


Simony : See Pardon. 

The Parſon being fick , the Father ( the Son being 
preſent) contracted with the Patron tor the next A- 
voidance for 100 l. this not Simony 3 for the Father 
is bound to provide for the Son : bur if the Parſon 
himſelf had contracted for a Benefice, to the intent 
another ſhould preſent him, that is Simony, 686 

Simony what it is, Contract Simoniacal, although the 
Grant be utterly void, yet, if a Preſentment thereup- 
on, it is Simony; and when the Spiritual Court hath 
ſentenced it, this Court will give credit thereunto, 


788, 789 

Staute. 
Where a thing, though void as a Statue, yet ſhall be 
taken good as an Obligation, 319 


Statute-Merc hant mult be ſcaled with two pieces, ot her- 
wiſe not 5 472 
— 494 
Statute prohibiting a thing, and no Penalty limited, the 
Oftender may be indited for a Contempt againſt 
that Statute, 655 
Statutes Penal, and Suits upon them, muſt bo by Ori- 
ginal, or Information, and not by Plaint ; as upon 
5 Eli. for Trade, 544 


Statutes ; Hen. 3. 


6 | Magna Charta, Cap. 11. A man may preſcribe to hold 


a Lect oftner, and at other times then are mentioned 

in that Statute , becauſe it is in the Affirmative, 
12 

Of Marlbridge , cap. 15. Of Diſtreſs in the Kings 

High-way, is intended for Rents, or Services, and 

not for Toll, or ſuch things,whereof no Diſtreſs can 

be but inthe Kings Hizh=way, 710 


Weſt. 2. cap. 5. 13 Ed. 1. 
The Queen ſhall nor recover Damages in a Quare im- 
edit by that Statute, 153 
A Plenarty within that Statute muſt be ex Praſentati- 
one, non ex Collatione, 207, 208 


Weſt. 2. cap. 12. 
Damages increaſed againſt Abettors by that Statute, 
223 
De Mcrcatoribus 13 E. 1. 
If a Statute hath but one Scal, it is void by that Act, 
and alſo as an Obligation, 319 


Of Winton : 13 E. 1. and 25 Eli. 
Upon thoſe Statutes, the Servant, if he be robbed, muſt 
be ſworn, and not the Maſter, 142 
If a Robbery be committed in the Morning before day, 
or in the Evening after the day, when men ule to tia» 
vel, the Hundred is liable; otherwiſe, if at mid- 
night, or after, 270 
If an Houſe be robbed in the day, the Hundred not li- 


able, becauſe not done to the Perſon, 753 
Articuli Cleri, 9 E. 2. cap. 1. ibid. 
12 Ed. 2. Stat. Ebor. cap. 5. 

That Statute extends not to Coroners, 703, 704 


The Original Writ ought to have the Sheriffs name 
to the Return; but the Defendant ſhall take no ad- 
vantage after Appearance of ſuch Miſpriſion, 310 


(767 

E. 3. 36 E. 3. cap. 15. 1 

A Declaration in Engliſh, in an inferior Court, 
voi 


of Low argued and rejobved n dr Bok, © 


void by that Act, 
Upon 2 E. 3. cap. 2. The Sheriff needs not be in 
ſon to remove 2 Force, 294 
Of 5oE. 3. cap. 4. is intended, where rhe Conſulta- 
tion is granted 2 Examination of the Matter, 
and not tor Infufficiency of the Proceedings, 736 


Rich. 2. 
9R. 2. cp. 3. Of Error by the Reverhoner, og 
Hen. 6. 
8H. 6. Indictment thereupon quaſhed for want of 44 
tunc exiſtent, &c. 754 
It may be of a Cloſe, 458 


Void for want of Manu forti, 
Indictment thereupon quathed for Miſ-recital, 307 
Aids Faults per vitium Scriptoris, or by the Clerks ney- 
ligence 3 and extends to Records of other Courts, 
not removed by Error, as that was in Ipſwich, 435 
After a Certiorari Reſtitution awarded; a Difference 
between Acts Judicial, and Miniſterial 3 theſe are 
void, the other erroneous on ly, 915,916 
23 H. 6. The Marſhal of the Kzngs Bench within that 
Act, 66 
The Major of a Corporation is within that Act, 76 
Whether an Aſſumpſit is as well included as a Bond, 
199 

It the Defendant die after Execution awarded, and be- 
fore it be ſerved, it may be ſerved upon his Goods in 
the hands of the Executor, 181 
That Statute well explained, 624 
It extends not to Bonds of Appearance upon an Attach» 
ment out of the Court of Requeſts, 646, 647 
A Bond for Appeatance taken out of the Coumy (al- 
though by Dureſs) not within that Act, becauſe not 
within the Sheriffs Cuſtody, 746 
An excellent and learned Explanation of it, 808, 252 


Ed. 4. 


8 Ed. 4. cap.2. Of Liverics, an Information lies there- 
upon in the Exchequer, 326 


Rich. 3. 
Debt upon 1 R. 3. cap. 3. for taking his Goods before 
Conviction, or Attainder, contra formam S$tatuti,and 
demands the double value, it lieth, 749 


Hen. 7. 

3 H. 7. cap. 10. Damages given thereby, although none 
recoverable in the firſt Action, being a Formedon, 
617 

11 H. 7. cap. 20. Baron and Feme Copy-holders in 
Fee, the Baron purchaſeth the Free-hold to them in 
tail; the Baron dies having Iſſue, the Feme ſuffers a 
common Recovery; the Heir may enter by that Sta- 
tute, 24 
F. Jointureſs takes a ſecond Husband, and they convey 
to C. and his Heirs, habendum to him and his Heirs, 
tothe uſe of him and his Heirs, for the lite of his 
Wie onely ; adjudged a Forfciture within that Act, 


131 

A Woman, being a Jointureſs, makes a Leaſe for lite; 
it is a Diſcontinuance and Forfeiture within this 
Statute, although without Warranty, 513 
This Statute largely expounded, 524 


Hen. 8. 
7 H.8. and 21 H. 8. In an Avowry for Eſtray, if the 
Defendant hath Return, he ſhall have Cofts and 


| P 

Damages by thoſe Statutes, 28 well as "We 
ments in Leets, and: for Herioti, although un 
tioned in thoſe Acts, 1 2$7, 329 
21 H.8. cap. 1. Adminiſtration commu ted many be ë | 
voked, notwithſtanding that Statute, iſ; 
21 — 8. cap. 6, Of Mortuaries, a Prohibition. gra- 
ed t _ : " Bru 
21 H. 8. cap. 13. Two Parſons of 3 Church, each 
having the entire Cure, and both of 9. l. per am 
value, one dies, and the other is preſented ; this is a 
Plurality within that AR, 351, 393 

The Queen may retain a Chaplain to have a Plural 
by Farol within that Act, 124 
That Statue is a general Law, 60¹ 
Eight pounds per annum ſhall be according to the true 
value within that Act, 853 
A Counteſs retains two Chaplains, and after that a 
third, who obtains 2 Diſpenſation before the firſt 
two were advanced: the Diſpenſation is nat good 
within that Statute 3 adjudged upon Error brought, 
and the former Judgement athrmed, 723, $39 
What is a Dignity within that Act to warrant a Nog- 
refidence, 7 66g 
23 H. 8. cap. 15. Debt lies in the Kings Bench for 
16. 5, Coſts, recovered in an inferior Court upen 
a Non-ſuit by this Statute, 95 
The Defendant ſhall have Coſts upon that Act, upan a 
Special Verdict, as well as upon a general Verdict, 


465 
An Execumor-Defendant ſhall have Coſts ; bim, if Plain 
tiff, ſhall pay none by this Statute, $c3 
25 H.8. cap. 19. Of Appeals, well explained, 571 
By that Statute the Queen may thereby grant a Com- 
mendam without the Archbiſhop, 601 
27 H. 8. cap. 10. That Statute transfers a Rent- charge 
to Ceſtuy que uſe, 734 
27 H. U. cap. 24. Of 2 how far it extends: 
ir includes the Succ though not named, 513 
32 H.8, cap. 7. Of Tithes, well explained, where an 
Action may be brought for detaining them, 607 
32 H. 8. cap. 9. What AR is Maintenance by tha 
Statute, | 235 
32 H. 8. cap. 28 and 1 Ex. Muſt be underſtood of 
Lands ufually demiſed, and the ancient Rent rele 
ved : an Explanation of them, 875 
32 H. 8. ep. 30. and 18 Elix. cap. 14. What is help- 
ed after Verdict by thoſe Statutes, 204, —_— 
704 
Where thoſe Statutes extend to help 2 marrer that is 
brought within the compals of another Statute, and 
in truth is not, | H 


257 
W hat fort of Vrnire is aided by the Statute of * 
id. 


What ſhall be ſaid an inſufficient Tre, to be helped by 
thoſe Statutes, 259 
Where, if the Venire, and Pannel being wanting, but 
the Diftrinz4s jurat. and Pannel annexed 10 it 
remaining, ſhall be helped by choſe Starures, ibid. 
Where a Verdict taken, after the Party is Non-ſum, is 
ſuch a Verdict as to help a marter within thoſe Sta- 
tutes, | 412 
Whether an Inqueſt of Damages is ſufficient within 
thoſe Statutes, : bid. 


W here a Venire ficias not Returnable,or Returnable up- 
y, ſhall be aided hy thoſe Starntes, 
| 422 

| Ser much more mattet upon this ſubjeR in Ven. fac. and 
Viſne, 
32H, 
the 


on a wrong 


8. cap. 34. Leflce for years covenants to repair 
Houſe f 4h the Termyand after __—_ his 
I atc: 


or © - able referring to ſeveral Points 


[EIT 


not named within this Statute; otherwiſe, if it were 
to build a new Houſe, 457 
32 H. 8. cap. 34. Extends not to Covenants upon 
Eſtates in Fce, or in Tail, but onely for life, or 
years, 806, 832,863 
32 Hl. 8. cap. 37. A. ſeiſed of Land in Fee, grants 
a Rent=charge for life, and after infeofſeth B. 
who made a Leaſe to C. for twenty one years, 
which expiring, B. leaſeth for thice years to an- 
other, upon whom the Diſtreſs was taken: T he 
Queſtion was, If, for the Rent incurred during 
the Term, he may diſtrain after the Expiration 
upon him in the Reverſion: Two againit two, 
and fo it was adjourned, 332, 333» $47 
32 H. 8. cap. 38. A Prohibition is not to be grant- 
ed within that Act, except it be within the Le- 
vitical Degrees, as in that Caſe it was not 3 for 
he marrica his Wives Siſters Daughter, although 
Degrecs more remote are forbidden, 228 
33 H. 8. cap. 6. A Dagg is a Handgun within that — 
tute, 22 
33 H. cap. 16. For buying Worſted-Yarn in N. not be- 
ing a Weaver, made perpetual by 1 E. 6. cap. 6. an 
Information thereupon contra ſormam Statuti, and 
good, becauſe no new Addition, or Alteration; other- 
wile, if one Act depends upon the other, but it was 
quaſhed, becauſe not ſhewn to be ſpun upon the Rock, 
750 

34 H. 8. cap. 5. If Grantee of a Rent to him, and his 
Heirs, for the Life of F. S. may Deviſe it by that Act, 
two azainſt two, and Adjourned, but for the Ar- 
rears during the Life of F. S. Diſtreſs may be by 


32 H. 8. cap. 37. 805 
34 H. 8. cap. 20. If 3 Fine bars the Iſſue, Quere, 595 
34 H. 8. cap. 21 Of Confirmations well explained, 

519 


35 H. 8. cap. 17. An Information thereupon for not 
fencing Copices upon ſeveral Exceprions taken , and 
over=ruled, 117 

37 H.8.cap. 12. A Houſe in London, part of the Poſ- 
ſeſſions of a Priory, that was diſcharged, yet by that 
Act ſhall pay Tithes, 276 

37 H. 8. cap. 7. A Batchelor of Law may be a Commiſ- 
fary to g ant. Adminiſtration by that Act, 314,315 

37 H. 8. cap. 21. That Starute extends onely to Union 
of Chu: ches, that are iuider the Annual value of eight 
pounds, and both the Churches there being above 
that value, it was an Union by the Common-Law, 

500,501 

38 H. 8. or rather 28 H. 8. cap. 3. Error lies in h. 
Kings-Bench, for an erroneous Judgement given in 
Denby, in an Ejectione firmæ, 104 


Edw. 6. 

1 E. 6. cap. 14. Leſſee for eighty years, takes a ſecond 
Leaſe for ninety years to begin after the fuſt, and 
Deviſes all his Leaſes to F. S. paying yearly five 
pounds to an Abbot, ec. an. five pounds to a Prieſt, 
to ſing, c. and that his Son ſhould have the letting 
of the Lands, all continued until 1 E. 6. the firl 
Leaſe ended, 34 Eliz. the ſecond Leaſe is not with- 
in 1 E. 6. becauſe not then begun, and nothing is 
= tothe King but the two five pounds, 799 

The Queen ſhall have no more by that Statute, bur 
what is appointed for maintenance of the obit. 449 


2 E. 6. cap. 1 3. If Land be ovei flow n with water, and at- 
ter gaiued by induſtry, Tithes ſhall be paid thereof, 
and ſo if full of Thorns and Buſhes, and grubbed up, 

and made Medow, or arable : but otherwiſe, if meer» 


ef Page 
Eſtate + Covenant lies againſt the Aſſignee, although | 


Page 

— and improved by Fouldage, or other indu- 
us means. 475 

Debt lies at the Common-Law for the treble value 
with in that Act, 608 
Not guilty a good Iſſue therein upon Debt, but it lics 
onely for the Party grieved, and not for the King, 621 
Debt thereupon for the treble value, Nor guilty, a good 
Plea, and Iſlue: for it is a Male-feaſance,and no Nor 
fealance, 766 

5 Ed. 6 cap. 4. Striking in St. Pauls-Church-yard is 
within that Act, 124 
For drawing his Dagger in the Church of B. againſt 
. S. and ſaith not to the intent to ſtrike him, not good, 
nor Fineable at the Common-Law, 231 
Ed. 6. cap. 16. Touching the Office of Cuſtomer of 
London, with a Bond to perform Covenants,although 
ſome be good, and others unlawful , yet the Bond is 
ablolutely void by that Act, 529 


Philip and Mary. 

1 Et 2. Ph. & Mar. cap. 12. Three diſtrained 1 
impounded them in Pounds in three ſcveral Hun- 
dreds, there ſhall be but one five pounds agai nſt them 
all, and but one forty ſhillings trebled, ſor it is but one 
oftence in all, 480 

For Diſtreſs in S. and driven into K. Jen. fac. muſt 
be from both Count ics, 6 46 


Qu, Elizabeth. 

1 El. cap. 4. A G.ant of Prochein-avoidance by a 
Biſhop is void by that Act againſt the Succeſlor, 
207 

An Archdeacon', having a Parſonage appropriate , lets 
parcel for fifty years,the Biſhop, Patron, and the Dean 
and Chapter coi. firm it, not within the Statute , for 
no parcel of the Poſſeſſions of the Biſhoprick, and an 
aſſent onely : otherwiſe if Diſſeiſed, and coufirms to 
the Diſleilor, 430 
A Grant of an Advowſon by a Biſhop for twenty one 
years, and confirmed by the Dean and Chapter, is 
void agaiuſt the Queen and Succeſſor by that AR, 
but good againſt the Grantor himſcif, 690,691 

1 E. cap. 12. and 19, Touching payment cf Cu- 
ſtoms, well explained, 534 

$ Elix. cap. 9. In an Indictment upon that Statute, it 
mult be directly alledged, that he was ſworn. 105 
Upon that Statute he ought to ſhew, inwhat Matter hc 
ſwore falſly, and in what Action, and it muſt be in 
the ſame County where the Oath was, 137 
An Indictme nt ouaſhed in that it was fal & corrup= 
tive depoſucre , but not voluntarie, although the In- 
dictment concluded fo, 147 
An Indi&ment ouaſhed,becauſe not examined as a Wit- 
nels between Parties, nor in pcrpetuam rei memoriam, 
148 

If Coſts may be given tothe Defendant, upon the Sta- 
tute, 21 H. 8, Juære, 177 
If the Perjury be alledged, in a Matter not concerning 
the cauſe in Queſtion, it is not puniſhable, and a man 
ſhall not be puniſhed as a Perjuror by an 1 

42 

A Bill of Debt lies for the Party grieved, upon that Sta- 
ture, by the Act of 18 Elix. cap. 5. and he is not in- 
forced to ſue by Information, or Original, 434 
If a Proceſs be ſerved upon a Femc-Covert 35 a Witnels, 
and Charges tendered , if ſheappear not, an Action 
lies againſt her Hnsband , and her; fer ſhe is »ichin 
the Statute, and the tender mult be made to her, 1 30, 


, 335 
Perjury in a Leet not puniſt able thereby, but good * 


of Law argued and 


reſolved in this Book. 


Page 
of an Action of Scandal for Words, 
Indictment thereupon for a falſe Depoſition in Chan- 
cery, not good, if not touching the cauſe, 428 
A Bill of Debt lies thereupon for the Party grieved , but 
for an Informer by Information, or Original, 434 

5 Eliz. cap. 14. Indictment thereupon , cannot be at the 
ns of the Peace, but it muſt be before the Ju- 

ſtices of Oyer and Terminer, and Juſtices of Aſliſe, 
87 

5 Elix. cap. 23. That Statute is to be intended, not onc- 
ly of Excommunication for criminal Caules , bur for 
Legacics, Probate of Wills, Tithes, or other cauſe 
there, 144 
This Statute, and 2 Ed. 6. cap. 1 3. very well comment= 


ed upon, 741,742 
8 Elk. cap. 2. An Adminiſtrator Plaintiff ſhall not pay 
Coſts within that Statute, if Non-luited, 61 


Wi at Arteſt ſha]l be taid within this Stat. for mo—y 
one in the name of another, 23 


13 EN. cap. 5. Fraudulent Deed of Goods void againſt 


709 | 


Page 
bed, he onely ought to be [worn , and not the Maſter, 


142 

28 and 29 El. cap. 4. Cities and Corporations may 
by the Proviſo in that Act take above twelve in the 
pound, for ſerving Executiens upon Judgements, out 


72 
31 Eliq,cap. 6. See Simony. Simony properly triable 
42 


of other Courts as well as from their own Courts, 26 z 
What Fees are due unto the Sheriff, and what remedy- 
he hath for them, 335,558 
31 Elig. cap. 3. If the Defendant be not ſummoneg ar 
the Church-door, although the Sheriff returns him 
ſummoned, whereby he loolcs by default , whether he 
can aver againſt the return , or be put to his Action 
upon the Caſe, 371 
In a Writ ot Dower of Lands inone County, the Sum- 
mons may be made at the Pariſh-church-porch in an- 
other County, 4 


in the Spiiicual Court, 6 


Sunday. 


Cceuitors , and the Donors died in Law poſſeiled of That a Fair was "holden every twenty ninth of Auguſt, 


them, end always Altcts, 810 


13 EM. cap. 8. That Statute doth not make a good | 
Contract void, but oncly ſuch as are Uſurious, and if | 


one contracts to have twenty pounds for an hundred 
pounds, and takes nothing, be is not puniſhable : 


othc: wiſe, if he take but a ſhilling, there he ſhall en- 


der for the whole Contract, 20 
One gave five hundred ſixty and fix pounds for an An- 
nuity of on hundred and twenty pounds per annum, 
this is no Uſury although it be ſecured alſo by Land 
of an hundred pounds per annum: ſee other Difter- 
ences thece where a Communication corrupt , and 
where not, : 27 
In an Information upon that Statute, tam pro dom ino 
Rege, quam pro ſcipſo, although the Attorney- Ge- 
neral enters a Non vult proſequi, that is no Bar to the 
Informer, and ſo if the Intormer be Non-luit, that is 
no Bar to the King. See more in #ſury, 138 
13 Elix. cap. 12. Ii a Miniſter read the Articles accord- 
di 


Word of God, that is not good: for it ought to be ab- 
ſolute, 252 
For not reading the Articles the Bencfice is void to all 
intents, notwithſtanaing an Appeal depending, 680 
13 Elix. cap. 20. By that Statute the Parſon ought to be 
abſent eigluy days, Et ultra, 
By that Statute he muſt abſent himſelf for a Moneth vo- 
luntary, for if by reſtraint, it is out of the Statute, 100 
That Statute and 18 Eli. are general Laws. 816 
It a Grant of the Avoi-lance by a Dean and Chapter 
bind the Succeffor by that Act, 440 
18 Elx. cap. 2. For Confirmation of Patents, revives 
not a void Grart precedent. 808 
18 Elix. cap. 14. Aids where no Writ, but not if a bad 
one, 722 
27 Elix, cap. 4. Aideth no Purchaſor but ſuch as come 
in for valuable conſideration, and not upon marriage, 
or che like, 445 
27 El. cap. 6. Two Hundredors onely neceſſary, 850 
27 El. cap. 8. An Adminiſtrator may maintain a Writ 
of Error upon that Statute , upon a Judgement gi- 
ven in Scandalis magnatum : although not there in 
named, and al:hough Execution were ſued by Elegit, 
becaule privy to the Record , and the former Exccu- 
tion may after be avoided, 294 


Where Surpluſage ſhall 


to that Statute in this maner, viz. I give my 
conlent unto them ſo far forth as they agree with the 


804 


| If Leſkee for years ſay 


27 EI. cap. 13. By that Statute if the ſeryant be rob- 


without excepting that it be Sunday, may be good, 
for the Sale then is not void, 485 


Steward. 
Of the Kings Manor appointed by the Auditor , or Sur- 
veyor, is not goed, for they have no ſuch Authority, 
6 


Steward in a reputed Author iry may do things of n 2 
ſity, as Admittances, or Preſentments of Nuſances, 
but not Acts voluntary, as Grants, or if he diminiſh 
the antient Rents. a 699 


Surpluſage. 
not abate a Writ of Right, 231 


an — F 
teward having Authority ad exequendum per ſe, vel 
ſufficienrem depuratum ſuum, makes A. his pury to 
to take a Surrunder abſolute, & ulterius ad facien- 
dum, & exequendum quantum in ſe eſt, and he takes 


it upon Condition, it is good by the laſt Words, 48 
What ſhall be ſaid a good Surrender, 68 
Where Words, and agicement between ers, can” 

not amount to a Surrender, or Leaſe, ent Mat- 

Ts 173, 30 
What fort of Words are ſufficient to extinguith ,, and 

drown an Eſtate of Free-hold, 269 


Whether the joyning of Tenant fer Life with the Re- 
verſioner in a Fine be a Surrender of the Eſtate for 
Life, and how it operates. 284,285 

To the Lord himſelf, or out of Court, not good, 443 

I cannot Authoriſe a — Surrender my Leaſe far 
years, to make it a good Surrender, 488 

2 is content, the Leſſor ſhall have 
his Land again, it is a good Surrender, Quære for 
Life, * ibid. 

Leſke for twenty years accepts a Leaſe in futuro, it is a 
preſent Surrender of — Leaſe, and the Le- 
ſor may enter preſently, 12256056 

Surrender of Copy- hold before Admittance, good by 
the Heir, 662 

Tenant for Lifelevied a Fine to the Reverſioner in Fee 
to certain Uſes, Adjudged no Surrender, but if it 
were it may be to an Uſe, 5 688 

Surrender of a former Leale, by acceptance of a. void 
Leaſe, 874 


T. 
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T. 


Tales: See more Trial. 


3 by the Sheriff being Party, not good; | 


54 
rial by more thereof then ought to be, being ſuffici- 
ent of the principal Pannel, is erroneous, $50 

Tales to the new Sheriff, where the Ven. fac. was to the 
Coroners, Error, $94 


Tail. 


Whit (hall be ſaid an Eſtate-tail, and what but for 
| life, 248 
Where Tenant in ſpecial Tail, though he hath Iſſue, 

may be quaſs Tenant after poſſibility of Iſſue, 


that become not Tithable, 


thid. 
V here Tithes ſhall be payd tor Lands draines, or = 


proved, where not, 475 
A Peny payd for every Milch-Cow, in ſatisfaction of 
Tithes of Milch-Kine, and Beaſts agiſted, no good 
Modus, or Prelcription, ibid. 
Where Tithes are due for Beaſts, where not, ibid. 
For dry Cattel reared for the Plough, or to be expend- 
ed in the Houſe, no Tithes payable, 475 
What Tithes payable of Trees of twenty years growth, 
47 
Trees once diſcharged ſhall yield no Tithes of cheir 
Wood, being after aride, & mortuæ, ibid. 
The Lopping of Trees priviledged are diſcharged of 
Tithes, ibid. 
Eccleſia Eccleſæ Decimas ſolvere non debet, 479 
Where an Appropriator ſhall have Tithes of the Gleab 
Lands againſt his own Leſlee, 477 
If Leſſee cuts Wood to make Hedges, no Tithes of the 


overplus, 499 


513A Preſcription, that a Biſhop, and his Tenants at 


I 
Where the Iſſue ſhall have five years for Claim, 894 


Tender. 


Of ſufficient Amends to the Plaintiff for Treſpaſs, not 

good, 820 | 
Without alledging a Refuſal is not good, 889 
Tenure. 


Where in a Writ of Right the Tenure muſt be ex- 
preſſed, 232 


Terra 


In Writs taken in proper fignification 3 but ot herw iſe 


in Wills, or Deeds, 476 
Teſtament. 


Ys what Cafe à eme Covert may make a Teſtament, 
27 

What ſhall amorrit to à new Publication of a Teſta- 
mem, 493 
Where dne being ſeiſed of two Manors , the one in 
Tail, and the other in Fee, deviſes the two in Fee, 
and leaves part in Tail to deſcend, it ſhall be a good 
Satisfaction of the Will, 286 


Tithes : See Preſcription. 
Where payable to a Pariſh Clerk, 


71 

Where a Spiritual Parſon may preſcribe in Non Deci- 
; mando, . 206 
Wha: fort of Houſes in London are diſcharged from | 
| Payment of Tithes, 276 
Whar ſhall be a good Modns for a Diſcharge of Tithes, 


ibid. 
Of what ry Tithes ſhall be payd, I, 296 
Tirhes payd for one thing cannot be a Recompence for 


Tithes of another thing, where both due in kinde, 

and they are dot for Agiſtment, 445 
Where the Modaz Perimandi of à Park ſhall be deter- 

mined upon the Diſ-Parking, where nor, 467 


What Ticbes ate due to the Vicar, what tothe Parſon, 
| ibid. 
A. Spiritual Parſon may preſcribe in Non Decimando, 
= 475, 


Whether, if ſuch Parſon leaſe Lands to a Lay-perſon, | 


will, Cc. are diſcharged of Tithes in a Prohibition, 


good, 511,512 
The King pays no Tithes, but his Leſke ſhall, ibid. 
The King hath the Tithes out of any Pariſh, ibid. 


Lay-men at Common Law not capable of Tithes; but 
by way of Retainer they might, ibid. 
An Aſſignee might hold diſcharged of Tithes, ibid. 
Tithes not due to a Vicar out 3 Parſons Glcab by 
the words In mi nut is Decimis totius Parochiæ; othei- 
wiſe of an Endowment by expreſs words, 578,579 
A Difference, where the Diſcharge is by reaſon of the 
perſons, as the Ciſtercians, c. there the Patentee 
ſhall pay ; but if diſcharged by Unity, there the Pa- 
tentee ſhall not pay Tithes, 779 
Tithes diſcharged by Unity at the Diſſolut ion, and there 
the Unity is Traverſable; and, if by Preſcription, 
the Preſcription Traverſable, 584 
Tirhes {ct forth, and after detained, Remedy lies eithet 
in the Court Chri/tizn, or at Common Law; but, 
ainſt a Stranger who takes them, oncly at the 
ommon Law, 607 
Tithes not due for Fuel burned in the Houſe : but a 
Preſcription to pay the tenth Cheeſe in licu of Milk, 

is good; but not to pay the tenth Quart of Milk, ex- 
cept at the Parſonage-Houſe, or any other place; 
then good, 609 
Tithes ſhall not be payd for Rakings, unleſs Covin a- 
verred, 660 
Tit bes for Pigeons, if proof of payment by one witneſs 
be rcfuſed, a Prohibition lies, 666 
Tithes not grantable by Copy, becauſe no parcel of 
the Manor; otherwiſe of Common, or prima 
veſtura prat i, 814 

A Modu of four ſhillings ſurmiſed, and the proof was 
four ſhillings fix pence ; yet good, 819 
Although ſevered, ſuable in the Spiritual Court; and, ii 
proofs not allowed there, an Appeal lies, $44 


Title. 


Needs not be made in Ejefione firme, or Tieſpaſs; 
otherwiſe, where Land is demanded, 67¹ 


” 


Toll. 


Where Tenants in ancient Demeſi ſhall be quit of Toll 
for Merchandize, 117 


Toll, not of neceſſity, nor incident to a Fair; and 
therefore, if the King grants Feriam annuatim cum 


omnibus 


of Law argued and 


refolved TV this Book. 5 


I In 


| Paze 

omnibus libertatibus , & liberis conſuetudinibxs ad 
huyuſmodi ferizm ſpectantibus: By ſuch general words 
no Toll can be taken; but otherwiſe, it it hath been 


uſually payd, $58, 192 
Toll-Through, whether it may be claimed by Preſcrip- 
tion, 710, 711 
Træverſe. 
Where Scifn alledged muſt be Traverſed, 30 
Where the Time is Traverſable, 87,88 


ww 2 Traverſe at another place then the Action ſup- 

th, 

Where, in an Action upon rhe Caſe, the Conſiderat ion 
is Traverſa ble; and what things in that Action are 
Travet(ablc, 201 

When, in an Action on the Caſe for Words, the Party 
ſets forth other Words in his Plea, then the Plaintiff 
ſuppoſcrh in his Count, with a Traverſe tothe Words 
ſpoken, and thole Words contels no Slander, they 
are void, 239 

A C:-rificate by a Biſhop, for not payment of Tenths, 
is Traverſablc 3 for he doth it onely as an Officer, 
and not as Judge; as in Cle of Baſtardy, 80 

In T over and Converſion, the Converhon is Tra- 
verſe ble, 97 

To a Bond with another, not good, 

The Sabſtance cf the Action is Traverſable 3 ſo is the 
Conveyance to the Action, if it entitle the Plaintiff 
thercunto, if the Defendant cannot wage his Law: 
ot heru ĩſe, where he may ſo do, 169 

Whcte a Matter not alledged in fafo is Traverſable, 

241 

I: 2 Surrender be pleaded into the hands of the Steward, 
if the Trave le ſhall be, whether the Party was 
Steward, or v hether a Surrender made, 260 

Whce a Deſcent is Traverſable, 278 

Where, in an Action on the Cale for a Malc-feiſans,and 
the Party anſwe s it another way then alledged in the 
Count, the Defendant muſt Traverſe the Marttet 
alledged, 285 

Where ncceſſary, a Diflerence where Title made by 
Feoftment, there a Traverſe : otherwiſe, if a G ant 
of a particular Eſtate 3 for he muſt have that by lau- 
ful mcans, 651 

Of the pl: ce where the Matter of Jaſtification is local, 
but not where it is tranſi: ory, none neceilaty, 667 

Trave i: ageinſt T averic, good, 671 

A Dif. rincc berween an Aſſiſe of Darreign Preſent- 
ment, 21d 3 Quare Imp..dit : in tte tor: mer, the laſt 
Prei nt: tion is Trave. iable; but, in the later, the 
M.ruer only is Treverſable, 687 

A Diſterence, whete the Juſtificaticn is petſc nel, and 
tranſitory, and whe'e locel, there he may T. ave ſe 
the place in the Dcla ation, 705 

Good, where is no Confeſſing and Avoiling, 754 

No: good, v here an Afarmative and a Negative, 755 

If good of a Reſcous rerurned by the Sherift, 781, 68 

Of the {ole S. ilin, where good, and where the Joint- 
tenancy, 3 

When both Parties convey from one Ferlon , the 
Mean Conveyance is Tiaverſable, 798 

Or a Recovery in an inferior Court is good above, 


821 

A Difference where the Matter is local, and where tran- 
ſtory, $42 
Of a Devaſtavit returned by the Sheriff, may be, 
860, 886 

Of the County in Battery, and not of the Place, 


ibid. 


184 


1611 


| 
Jo an Avowry, where not good, 
| | 


| | Treſpaſe. 


The Defendant pleads, that the Treſpaſs was dont by 
himſclf and another, and that the Plaireiff ford the 
other, and had and Execution againſt 
him: by the berter Opinion it is a good Bar 4 bur 
it was adjourned, 10 

W here, for the Battery of the Son, it lies for the Father 
and the Son, 4 ſs 

Where it is no good Juſtification, in Treſpaſs for an As- 
lault and Bartery, to ſay, the Plaintiff came, and 


Page 
897 


took away his „ ‚ 243 
Entiy into the Houſe of another, and taking awa 
Goods, is Tceipats, and what not, 20 


Where, in Treſpaß, de ſon Aſſault is a good Plea, and 
antwe: $ the whole Cauſe of Action, 268 
Frank=icnement of anutter pleaded in Bar, and Repli- 
cation to it, 40 
Church- Wardens bring Treſpaſs for taking a Bell — 
of tbe Church in the time of their Pre 4cceſſots, and 
luppoled it to be ad damnum ipſorum, not good fot 
them 3 tar it ought to be ad damnum Parochi morum : 
otherwiſe, it taken away in ihei ti ne, 145, 179 
The Caſe was, A Sheriff rock Goods by a Ficri facias, 
and before Exccution by Sale the Defendant ruok 
them again; and Judgement given for the Plaintiff, 
being Sheriff, 639 
The Dctendant pleads an A- bitrament in Bar, not 
good, becauſe no place alledged of the Sabmiſſion, 
nor Performance the: cof, nor any Aniwer to the VE 
& Ar mis, 66 
Where a man ought to give colour in that —_— 


7 

By a Dean and Chapter, for entring into the Cloſe of 

the Dran, not good; for the Chapter ought lot to 
Hin, 200 
Tr.ipals lies not, by the Better Opinion, for taking & 
Son, or Daughter, which is nut Hei: to the Father : 
it was ar bit: ated, 769, 770 
For breaking an Heuſe in ſuch a Pariſh and Ward in 
L. upon Not gutl'y the Jury found the Houle was 
in tie Fa:ith,but not ia the Ward, and good, for ſu- 
pe. fluous, being admitted by the Pa. Yics, 283 
Not guilty plcadeu, the Jury found the Pla im iff Tenant 
in common with othe's cf the Land 3 the Defendant 
hath loſt the advantage ot his Pica in Abatement, and 
the Jucics finding it is no: material, 154 


Trial. 


W here the Trial, whether a Day be Sun iy; and, be- 
ing by the Almanak, is good, 227 
What ougbt to be by C-uificate, and what per pars , 
233 
Where a Trial ſhail be per medietatem lingux, 275 
Six of the Jurors were challenged, and treited, and a 
Diſtringas was awarded againſt all; but the Trial 
was by the fix not treited, and by others by a Tales; 
good: otherwiſe, if it had been by any of thoſe that 
were treited, 429, 430 
Where the Iſlue ariſes in tw Counties, two Jenires ſhall 
ifluc , and fix of one County, and fix of another 
ſhall try the Iſlue, 471 
Where ſeyen of one County, and five of the other, b 

conſent, entred the Record, tried the Iflue, ibid. 
W here none of the principal Pannel appear upon the 
Habeas Corpors and Diſtringas , a Decem Tales 


ſl. all iflue z but, if it be awarded uren the Ve 
K nire, 


SS 


A Table referring to ſeveral Points 


| Page | 
ire, it is Erra an: ct 503 
Where a Sale in Market was pleaded in Bar in Trover in 
one County, and the Iflue was upon the lame Sale 
made by Covenant in another County , the Trial in 
the County, where the Covenant was made, was hold 
en good, 510 
Trial good, where twenty three were onely returned 


— 


Pege 

Adjourned, 468, 469 
Variance. 

Where between the Writ and Count abates, 185 


In a Prohibition?, variance between the Surmiſe an 
Declaration maketh all ill, 136 
Variance between the Writ and Count, here it is hc] p- 
ed after Verdict, 204 


in the Ven. fic. by twelve of them; but otherwile, if 
by a Tales awarded, 58 
Payment alledgad at a Houſe in Cheap-ſide, the Pariſh, 
or Ward, muſt be alledged , and ſo (aid the Protho- 
notary, it. | 732 
An Alien being Defendant, Tales de circumſtantibus, is 
good, no exception being taken, and eleven of the 
.incipa] appearing, $18,841 | 
Of Infancy, where the Land lies: not, where Action is 
| brought, 818 


4 Trover. 
The place and time of thæ Converſion mult be alledged 
thercin, $7, 98 


Where between the Indictment and the Mean Procels, 
in point of Letters, avoids an Outlawry, 198 
Where there is one Original, and two Declarations, and 


they vary, where it is Error, 416 
Where between the Deed and Count, avoids all, 189, 
256 


Where the Judgement is ſuppoſed to be given before o- 
ther Judges, inthe Writ of Error, then in truth it is 
inthe Judgement, 198 

Where between the Diſtring is and Venire in the Chri- 
ſtian, or Sir-name of a Juror, ſball ſtay the Judge- 
ment, 222, 256, 258 

What between the Mean Proceſs and Original, ſhall a- 


It lies for a Grey-hound , and there are four kinds of 
Dogs, which the Law regards, a Maſtiff, an Hound, 

.” Which compichenas a G. cy-hound, à Spanicl, and a 
Tumbler, 52 


void an Outlawry, 248 
Where the Venire and Piſtringas vary from the very 
Matter, and Subſtance of the Illuc, ſhall be good, 


5 258 
N the Defendant do not confeſs a Conve:fion „ his Tra- | Where the Action being upon a Deed, and the Bill upon 


verſe is ill, tor his Plea ſhould have been Not guilty, 
and given it u1 Evidence, 434:435 
For negligent kceping of twenty Barrels of Butter, it 
Leth not, for he is not compellable to keep it ſafely : as 
Apparel, or a Horſe : but it he uſe it, it is a Convei- 
fron : ſo if he purpoſcsly miſuſe it, 219 
If buy. the Goods , and ſelling them again, before 
tie Action brought, or notice whoſe they were, be a 
good Bar in Trover, 480 
Where it is a good Plea, that the Defendant bought them 
of the Plaintiff, and ſeveral cther much good Matter, 
45 
Whether 2 Trover, and Denial be a Converſion, 495 
Where it is laid in one County, and a Juſtification in 
another, the other County muſt be Traverſed, 504 
Where the Conve ſion is traverſable, 555 
Trover and Converſion of twenty 5. I. that the Defen- 
dant ſold his Maſters Corn, and converted the Money 


to his own uſe: Judgement for the Plaintiff, and re- 


ver ſed in Error; for it lies not for Money found, un- 
- leſs ina Bag, or Cheſt, 638, 661, 746, 841, 870 
It lieth not of an Obligation, bur Treſpaſs, if he cancel 
it; and if he receives the Money, and deliver it, an Ac- 
compt, 72 
That he converted ten Capſas, & ciſt as, good, for all 
one, but otherwiſe, if diſtinct things: and it lies for 
Money oncly, 819 
It lies for Goods tortiouſly taken, as well as Det inue, or 
Replevin; ſor the property remains in him at his 
Election, 82 
Brought for delivering Money depoſited upon a Wager, 
870 
Againſt Baron and Feme, and the Converſion by the 
Feme onely, they plead Non ſunt inde culpabiles, the 
Baron not being charged with any Tort, the Iflue 
ought to be, quod iſa non eſt inde culpabilis, and a Re- 
plcader awarded although after Verdict, 883 


— — — — 


V. 


; Value. 
F Marriage if it belong to the Lord de mero jure, 
without any Tender: two againſt two, and fo 


the File, and the Declaration vary, it ſhall be aiced, 
286 

Between the Pleint an. Recordari, and the Declaration 
in Banco, not mater ial tor the Pleint, is determined, 
543 


Venire. 
Where it ſhall be de corpore Comitatus, 195 
Where a Grant pleaded to be made at one place, of a Mai- 
ter iſſuing out of another, and Iflue joyned upon the 
Deed the I'enue ſhall come from the place, where the 
Deed is ſuppoſed, or from the other place, 259 
Where the Venirc ſhall come from the place, where 
a Surrender is ſuppoſed to be made, and not flom the 
Manor, ibid. 
Where a Venire oncly de novo may be granted, or the 
Party muſt begin again, 260 
In what Caſes a Venire de novo ſhall be awarded, 261 
Where in an Action for Words, the Party juſtifies them 
in another place, then ſi ppoſed in theCount,the/enire 
ſhall come from the place of Juſtification, o from tlie 
place, where the Words are ſuppoſed to be ſpoken, 261 
Where in an Eſcape the Venue mult be from the place, 
where the Arrcit is alledged to be y or from the place 
where the Eſcape, 271 
Where the Trial being per medictatem lingue , and the 
Form of the Venire is, quod quilibet habet tour pounds 
Land, it ſhall be intended oncly to go to the Engliſh, 
292 
Wberea Thing is laid in a City in alta Ward of the 
lame, and the Venire is from the City onely , it ſhall 
be well, and intended there be no more Wards in the 
lame City, 282 
Venire fac. muſt agree with the Roil: otherwiſe, it no 
Writ at all; for that is aided by the Stature, 433 
Where well awarded, 538 
Defective upon the Roll, amended, 5 

Well awarded upon the Roll, although otherwiſe return- 
able, may be amended, $72 

| Awarded to the Coroner for Conſanguinity, and a Tales 
returned by the Sheriff, Erroneous, and not aided by 
32 H. 8. or 18. El. and ſo Judgement Reverſed, 
$74, 586 


But the Coroners need not annex their names to the 
Tales, 586 
To the Coroners, the Plaintiff being Servant to the She» 


riff, 


riff, to prevent delay, and the Writ Judicial, 
Fenire fac. or Di tring as, no Return thereiipon,not aided 
by any Statutcs, 587 
Venire fac. de vicineto de D. and S. where it ought to 
have been from F. onely, is Error, and where not, — 

20 

Returnable three days after Term, and a Diſtring as a- 
warded thereupon, and the Jury taken, is ill, 605 
Coram Fuſt iciaris noſtris a dic Paſchæ, in 15 dies 12 
li bras, & legales homines, &c. and no place where, 
amended by the Roll, and fo libras for liberos, & 
quod habet for babeatis , being to the Sheriff of Lon- 
don, 618 
If Not guilty pleaded from the place, where the ſtopping 
is; but not, if Iſſue upon the eic: iption, 519 
Awarded from more Vilis then ought to be, is ill; but 
the place whe: © the taking was, is neceſlaty, 621 
Venire ac. in In ictment was 4d faciendum Furat. 
PAcito I ranſgre ſtiouis, omitting & Ejed ionis firms, 
not amen able, 22 
Muſt he from both Counties upon 1 and 2. Phil. and 
Mar. 646 
Miſawarded upon Ns: guilty 3 otherwiſe, if the Leaſe 
en T.avericd, 701, 702 
well awarded fron: one place, and where net 
751 

eQuor. 4 quiltoct hier, 4. livratas terre, as good 
within the Statutc, 28 Libras, by the Prothonot.irics : 
not neccflary, if the King Party, 4133752 
Diflering fiom the Roll, amended after Verdict, 755 
According to the Replication and Rœjoinder, although 
the Su- cjoinder varics, 762 
Venire fac. and Diſiringas bare Teſte the ſame day, aid- 
ed by 32 H. 8. 781 
Payment pleaded apud domum manſionlem ReForie de 
Much-Hadham, and a Venire fac. awarded vicineto de 


, 
W. .. 


de Much-Hadham, good, 
Jenire fac. de civitate, good for Trial in Cities, where 
no Pa ith, or Ward is alledged, 807 


Ven. fac. de medietate lingus, quorum quilibet habet 4.1. 
good, becauſc of the Form, 841 
Bearing Teſte after the Judgement, as no Ven. fac. and 
ſo aided, and the Teſte thercof is not amendable, but 
the Return is, 820 
To the Coroners, ↄſter one awarded to the Sheriff, 353 
But one to try two Iſſues, good, 866 
De Burgo de Abindon, and de Abingdon intended to 
be all one, ibid. 
De med iet ue linguæ ought not to Iſſie, but at the Payer 
of the alien Defendant; and not ſo, if a Peer be Party, 
869 
870 
882 


From the Place, where the · Cauſe ariſcth, 
If well returned by the Sheriff: adjourned, 


Verdi. 


Where a Verdict finding after the time alledged in the 
Count, in what Action it ſhall be ſaid to be good, 


53, 54 

Where a Verdict finding a Matter larger then laid, ſhall 
be avoided for all, 79,80 
After Verdict retu:ned in Court, it is not amendable, 


112 

Where a Verdict may make good a Bar, that is ill, 116 
The Iſſue being, if it were the Free- hold of F. B. and the 
Verdict found, it was the Plairtiffs Free- hold ſer two 
Parts, and of . B. for the third Part, and ſo a Te- 
nancy in Common, the Plaintiff could not have 
Judgement in Treſpaſs, 157 
In a ſpecial Verdict, the Circumſtances of every thing, 


of Law argued and reſolved in this Book; 


———— — 


Page 
necd net ſo ſtrictly be found, as it is to be pleaded, 

Where a Jury finds a Matter according to Law, but 
— to the preciſe Matter in the Iſſue, it is 
good, 5 TO 

Where in au Action in the Caſe for Words, the — 
fiuds the Words mentioned, in the Declaration, ſhall 
be good, 124 

Where a Verdict findes an Eſtate Tail, or a particular 
Eſtate, and ſhews no beginning ot it, 407 

Where a Verdict, chat finds not 2 Cuſtom directly as 
plraded, is not good, nor well found, 415 

Wherc in Ejefijone firme for thirty Acres, the Jury 
findes the Defendant guitry for ten, and for the reſt 
Not guilty, the Sherift ſhall rake the parties Informa- 
tion which ten Acres to deliver in Eccution, 465 

Where it ſhall be good in Part, and void inthe other 
Part, 480, 481 

W here it ſhall be good by intendment, ibid. 

Where the later Words ſhall explain, and control the 
tormer, 483 

A Verdict that F. S. was ſeiſed joymly which another 
doth not varrant ti e Illu, that he was ſeiled, 506 

Where an alienation ſuppoſcd in Fee is found but for 
Life, it is good, ibi4. 

Where a Verdict ſhall be good by intendment, 505 

Veru ict ought not to be altered in Matter of fait, 776 

Veraict gœod, finding nothing upon the Iſlue Not guilty, 

854 
Vicar. 

An endowmentof a Vicarage of the third Part of the 
Titles cf a Manor was Adjudged good, as well to 
the Tiches of the Demeſns, as of the Free-holders, 

462, 463 

Where the Vicar ſhal! have Titlis of Saffron, as bis 

Minute Dec ima, 467 


o4 | Where a Vicar, endowed of ſmall Tithes, ſhall not have 


Tithes of the Glebe in the Approptiaters hands, 4 
lias in his Leſſces, 479 
He ſhall not have Tithes out of the Parſcns Glebe, by 
the words In minutis Decimis totius Parochie 3 o- 
therwiſe of an Endowment by expreſs words, an 
$79 

Vicarage not loſt for want of a Preſentation by the 


Parion ; but ſomewhat ought to be ſhewed of the 
uniting thercoſ, 873 
Videlaet. 
(Viz. ) Expounded , 848 
Viſne. 


Shall be from the place, where the Stopping of the Way 
is alledged, upon Iſſue de ſon dort, or Nos guilty 3 o- 
therwile , if the Preſcriptivn for the Way be Tra- 
verſed, 426, 427 

Muſt be from the place, where the Juſtification aroſe, 
or elſe a Miſ-trial, not aided by the Statute of Feo- 

ails, 468 
Shall be from the Vill, and not from the Manor, 837 
From the Manor, where Heriot-Cuſtom is in "_—_ 

55 
. Union. 

By the Stat. 37 H. $. cap. 21. may be of two Churches, 
either not above 8. I. per annum, 500 

This Statute, being in the Affirmative, tolls not Uni- 
ons at the Common Law, ibid. 

At Common Law the Ordinary, with the Patrons A- 

ſent, United poor Churches, without the Kings 

Confirmation, ibid. 


The Cauſes of Unions, Fol 
Void, 


A Table referring to ſeveral Points 


. — 


Void, and Voidable. 

Where a Matter ſhall be ſaid void againſt the Succeſ- 
for, within the Statute of 1 Eliz. but good againſt 
the Biſhop himſelt, 207 

Where, upon an Outlawry reverſed, the Eſtate ſhall ſo 
be ſaid to be void, as againſt all perſons, as the Par- 
ty to have Actions againſt them, to make them Treſ- 
paſlors, 270 


Page 


Hſes. 

What ſort of Covenant 5 alter or change an Uſe, 
279 

What is a good Conſideration in a Covenant to raiſe 
"al Ute, 394 
Where one may by Covenant limit an Uſe of Land he 
hath not, : 401 
Limited to one and his Heirs, but to the Uſe of ano- 
- ther for life or years, ſhall be (aid to have the Eſtate 
Ager then the Uſe, or that it ſhall reniain in the 
Feoftor, 407 

A Froffment to the Uſe of the Fcoſſor, and his Wife 
that ſhould be after Marriage, and the Hcirs of their 
Bodics after Marriage, the new Uſe ſhall ariſe, if no 
intervenient Act to deſtroy it, 439 
What Words in the limitation of Uſes ſhall be con- 
ſtrued a Fre- ſimple, 478 
Uſe future, and in Contingency, is deſtroyed by a Feoft- 
ment, and Fine, becauſe before it came in Eſſe, 


630 

It may be upon a Surrender, 688 
Uſe future, not deſſ royed by a Feoftment, 689 
Uſe Contingent, if deſtroyed, or bound by a Leaſe for 
years, 764,854 
A Covenant, that his Feofſces ſhall ſtand ſciled 3 no 
Feoftucs, no Uſes, 856 


Hſury : See more upon 1 3 Elix. cap. 8. 
Title, Statutes, 
Uſury, what, and where it is, 643 
A. sclivers an 100. l. to B. who covenants to pay to 
every of the Children of A, which ſbould be alive at 
theend of ten years, 80. I. A. having five Daughters, 
and gave Security accordingly 3 no Uſury, but a ca- 
ſeal Bargain; for in ten years are many Alterati- 
ons: otherwiſe, if at the end of one or two years, 
741 
Ytlawry : See Outlawry. 

Where it ſhall be pleaded in Abatement, and where in 
Bar, 203 
Where the Exigent and Original vary in ſome Letters 
of the Name of the Plaintiff, ſhall be reverſed, 


240 
Where the Exigent hath the word Blaba, and the Ori- 
ginal Blada, ſhall be reverſed K ibid. 


W. 


Mager of Law. 
Ager of Law lies not for a Bailiff in Ac- 


compt, 579 

Upon Debt in Chancery, Quære, 648 
In a Debt upon a Real Contract, 750 
Lies not in Debt for Money for Tabling, 818 
Lies of Money received by the hands of the Plaintiffs 
Wife, 919 


— — —_—_ 


- Pare 

Vaver. 0 af 

Of Goods ſtoln, how to be ſeiſed, and pleaded, 611 
Ot Goods, what it is, it may be without Purſuir, 694 


| Warranty. 
Upon what Fine a Warranty may be created, 17 
Where I have a Warranty for twenty Acres, and inf:off 
F. S. of one, the whole Warranty is gone, 469 
Upon a Leaſe by Tenant in Tail for three Lives, the 
Leſſor dics without Iſlue, the Warranty is deter- 


mined, 602 
General, by Dedj, is not deſtroyed by a Special one, 
864 


Warrantia Charts. 


Lies not for a general Warranty, unleſs Dedi be in the 


Deed, 861 
Warrant of Attorney. 
Where the Entry differs from it, 201 
Waſte. 


A, Leſſee for years of a Park, grants all his Intereſt 
therein to B. excepting all Wood and Under-yook 
growing thereupon 3 Waſte is committed in the 
Trees: the Queſtion was, againſt whom the Action 
of Waſte ſhould lic, whether againſt A, or B. much 
debated, but no Judgement, 17,18 

Where, upon a loſing by Default, Enquiry ſhall be of 
the Waſte, and Dammages 3 and where onely of the 
Dammages, 18 

A, ſeiſed in Fee, makes a Feoffment to the Uſe of him- 
ſelf for life, the Remainder to B. in Fee; in Waſte 
brought by B, A. pleads he was ſciſed in Fee, abſque 
hoc, &c. the Jury found the Feoftment to the ule of 
himfelf for lite, wichour Impeachment of Waſte, the 
Remainder ut ſupra, and Judgement for B. 40, 41 

The Plaintiff counts, that he was ſciſcd, and leaſed to 
the Defendant for years, and ſaith not of what Eſtate 
he was ſeiſed, but that it was ad exhareditationem : 
Judgement for the Plaintiff, 57 

The Writ being neither in the Tenet, nor Tenuit, is not 
good 3 and the Defendant being charged in Right of 
his Wife, who was Tenant for Liſe, and Dead, the 
Action is gone, for it ſhould be fecerunt vaſtum : bur, 
if otherwile, concord with ſatisfaction is a good Plea 
here, for Dammages onely are recoverable, 356, 357 

The Plaintiff had but a third Part of a Reverſion in 
Common with two others, and therefore could not 
bring Waſte, 357 

In cutting down three hundred Oaks, he pleads vs to 
two hundred for reparations , as to the reſt he keeps 
them to imploy about repairs, tempore opportuno, &c. 
no good Plea, 592 

Waſte in the Tenuit by an Aſſignee of the Reverſion a- 
ainſt Leſkce for years, after Aſſignment,excepting the 
— of the Cole-mines, and Trees, the Exception 
being void, 683 

Waſte againſt Leſſee for years, a Proviſo that the Leſſot 
might cut, and carry away the Timber growing, Cc. 
a Covenant onely, and no Exception, and the Waſte 
well brought, 690 

Waſte negligent not puniſhable in Tenant at Will, o- 
— of voluntary Waſte by him, 777784 


Match, and Ward. 
What ſort of Perſons may be appointed to Watch 
within the Statute of Vincheſter, and 5 H. 4. ch. 3. 
and whether the Ccnſtable can commit the Party to 


the Stocks for refuſing. Wite 
ife. 
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of Law argued and reſolved in this B 


Page 
Wife. | 
The Wife cannot give Authority to enter the Husbands 
Houle, 245 
Will. 


Where in a Will the Heirs may tale and Jnherirghough 
their Father died before the Drviſor, and could ape 
2 


take, 42 
The Firſt, not revoked by a Second, ended by Arbitra- 
ment, 724 
Writ. 
Where the Court may aſcertain the Writ, 234 
Where in a Quare I mpedit che Writ ſhall be General, 
and the Count Special, 24@ 
Writ Judicial amendable, 543 


| 


De ventre Inſpiciendo, and the Proceedings _— 
5 


Page 
Writ, and Proceſs directed to the Sheriffs of L. — 
by two, the one Sheriff, the other not, amended: re- 


: 70¹ 

Writ of Wails *. nt Baron and Feme , ſuppolang the 
ife held the . 5, ex dimiſfione F. F. her former 
usband , and the Count Special, not good, for it 
ought to have been Special , and is not aided by 


18 Elizab. after Verdict: otherwiſe, if no Writ-, 

- 1 

Writ, and Dyclargtion, if they vary in Subſtance, 
not aided by 18 KK. orherwile, if no Writ at all, 
829 


=, —_ of Law at the Trial of Col. Euſebius 
Andrews, 

Aſbes Tables, two Volumes, Folio. 

Aſbes Tables to Cooks Reports. 

— Epeicea, or Table of Equity. 
Faſciculus Florum. 

Arguments on the Writ of Habeas Corpus. 
Aſſiſe ot Bread. 

Attorneys Guide. 

Attorney of the Common-Pleas. 

Act vf Parliaments, 12 and 13 Carol; ſecundi. 
Abridgement of Acts. 


Rooks Abridgement. 
I ᷑Keadings on Magnz Charta. 
© Coe, 
Reading on the Statute of Limitations. 
Boultons Juſtice. 
Bulſtrodes Reports, firſt, ſecond, and third Volumes. 
Bracton. 
Brownlows Reports, two Parts. 
Pleadings, in tuo Parts. 
— Judicial Writs. 
Lord Bacons, Elements of the Law. 
N Caſes of Trealon, 
nm_—.innccs. 
Reading of the Statute of Uſes. 
Britton. 
Book ef Oaths. 
Bellewes Reports of Rich. the ſecond. 
Bridgemæns Reports. 
Bendlocs Reports. 
Bagshaws Reading. 
Rights of the Crown, 
B 5 us Gloſſographia, expounding Terms of the 
aw. 
BooNES Examen Legum Angliæ. 
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Ooks Reports, eleven Parts, French. 
Iden in Engliſh. 


And ſuch as appertain to the 
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Twelfth Report Engliſh. 

Sclect Caſes. 

Entries, 

on Litelcton, the firſt part of his Inſtitutes, 1. 
on Magna Charta, 2. 

Pleas of the Crown, 3d. 
Juriſdiction of Courts, 4th. 
—— Complcat Copy-holder. 

of Bail and Mainpriſe. 
Declarations and Pleadings, Folio. 
Cragge de Feudis, 

Cuſtoms of Normandy. 

Mr. Cooks Vindication of the Law. 
Poor-mans Caſe. 

City Law. 

Cromprons Juſtice. 

Juriſdiction of Courts. 

Cowells Interpreter. 

Inſtitutes. 

Callis Readings on Sewers, 

Ignoramus. 

Crook and Huttons Arguments on Ship-Money. 
Complcat Clark, and Scriveners Guide. 
Calrbrops Relation of Manors and Copy-hold. 
Caſes about the Cuſtoms of London. 
Critica Furis ingenioſa. 

Chancellors Office. 

Conference about the Liberty of the Subject. 
Clerks Vale Mecum Preſidents. 

Clerks Guide, in three Parts. 

Collins Summary of t he Statutes, 

Compleat Juſtice. 

Caries Reports in Chancery, 

Claytons Reports. 
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Topicks of the Law. 
Compleat Attorney, two Parts. 
Charter of Rumney-Marſb. 4 
Chancery Ordc:s by the Earl of Clarendon. 
Court=Leet, 

Crooks Reports, firſt, ſecond, and third Volumes. 
Common 


A Catalogue of Law-Books, 


Common Law Epitomired. 
Clerk of Aſſiſe. 


Avis Reports. 
-——ot Impoſit ions. 
Abridgement of Lord Cooks Reports, 


Daltons Juſtice, 

—— Otfice of a Sheriff. 

Abridged, 

Dyers Reports. 

— —-Adridgement in French. 
Ab idgement in Engliſh. 

Doderidges Engliſh Lawyer. 

P.incipality of Wales, 

— Compleat Parſon. 

Deg gs P opoſals. 

Deci:.carions and Orders, Quarto. 

Doctor ard Student, in Latin. 

— dem in Engliſh. 

— Abridged. 

Dævenpdrts Abridgement of Cook on Littleton. 

Deerbams "i nual; 


Dalliſon and Benlows Reports, with Af. 


Dward the — two Parts. 
————Dudraecmus. 
4 1 — the third. 
- Abridged. 

Edward the fourth. 

Elmeſnores Poſt-Nari. 

of the Chancery. 

Exact Laugiver. 

Edgars Charges. 

Exccutors Office. 

Excheque:- Practice. 

Elſings Modus tenendi P. 


Itz-herberts Abridgement. 
F. rd to the ſame. 
———— Natur: Breviam in French. 
Idem in Engliſh. 
Juſtice, 
— Eneliſh. 
Finches Law , French. 
Eneliſh. 
Table to Hobart. 
Fidels F eents. 
Flcta cum Seldeni not is. 
Fulbecke Parallels, 
—— parative to the Study of the Law. 
Fruits of Plcadings. 
Forteſcuc de Laudibus Legum Anglie. 
Fillaccrs Once, 
F.es ot Courts. 
Flectwoeds Juſtice, 
Free- holders Grand- Inqueſt, Quarto. 


Odbolts Reports. 
Goulds,cr0:zghs Nepoits. 

Gregorics Moot-Book. 
Grounds of the Law. 
Ga kEINMuOO DB Ciirit Comititum Redividu. 
— County Courts. 
Glanvdil of the Law. 
Grotius of the Law of War and Peace. 
Godolphin of the Court of Admiralty in Octauo. 


En the fourth and fifth. 

Henry the ſixth, two Parts, 1 
the ſeventh. 1 
—— Abridged. 

Hobarts Reports, 


| Huttons Reports. 

Hackwells Liberty of the Subject. 
— Paſling of Bills, 

Hughs Commentaries on Original Writs. 

Parſons Law, 

Reports. 

Abcidgement, «Quarto, two Volumes. 
— G:and Abridgement. 

Hearns Law of Convcyances. 

Modern Aflurances. 

_ Lent Reading, 

of Charitable Uſes. 

Pleader, in Folio. 


1 Hetlics Reports, 


Horns Mirror of Juſtices in French. 
ien in Engliſb. 


| Wh ſratrum per Page. 


udge Fenkins Tracts of the Law. 
Fenkins Kerum Fudicatarum. 
- Pacts Conſultum. 


—— 


| 1dczof the Law. 


Juſtice Reſtored. 

Juſtice Revived, 

Irelands abridgement of Cooks Reports. 
Judgements of the Upper Bench. 
Inſtructions for the Court of Wards. 


| 4 E lyweyes Reports with Dalliſon an. Benlows. 
Kitchin Court-Leet in French. 
idem in Engliſh. 


Ord Leighs Reports, fol. 
Lamberts Saxons Laws. 
Juſtice. 
Perambulation of Rem with Cinqueports. 
— Archeion. 
Duties of Conſtables, 
Long Quinto, 
Liber Intrationum. 
L inwoods Conſt itut ions. 
Lanes Reports in the Court of Exchequer, 
Lawyers Logigk. 
Littletons Tenures French. 
—in Engliſh. 
Laymans Lawyer. 
Leighs Law Terms. 
Lees Wards and Liveries. 
Layers duty of Conſtables. 
Leonards Repcrts, firſt, and ſecond. 
Legis Fluvium. 
Latches Reports, fol. 


V Anwoods Forreſt Laws. 
Marches Reports. . 

— Actions of ſlanders, two parts. 

Amicus Republicæ. 

Marches Caſes. 


| Moyles Entries. 
| Moors Reports, French. : 
| Modus Tenendi Parliamenti, with Hackne I, in 12. 


Magna C hart. 


s Reports. 

—- Maxims of the Law. 
———— Compleat Lawer, 
Nuſances. 

Novæ Narrationes. 


Rdinances of the Lord ProreRar. 
Ocdinances in Parliament. 


and ſuch as appertain to the Law. 
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O wens Reports. 
Orders ſor the Poor. 
Orders in Chancery. 


Order and Method of Paſſing Bills in Parliament in — 


git Arto. 


Hillips Principles of Law, 

Placita Redivi va. 
Prins Parliamentary Writs. 
lea for the Lords. 
Records of the Toner. 
Poultons Statutes. 
Abridgement. 
— De pace Regis. 
Plowdens Reports. 
Abridgement. 
Quxies. 
Pophims Reports, 
Poxzels Attourneys Accademy. 
Court Leet. | 
Repertory of Records. 
———Attourneys Almanack. 
| Search of Records. 
Penal Statutes, 
Perfect Convcyancer. 
Perkins Law in French. 
idem Engliſh, 
Practice of the Chencery. 
Preſidens or Inſtruments. 
Placita Parliamentaria. 
Parſons Anſwer to the fift part the Lord Cooks Reports, 


Aftals Statutes large two vol. 


Abridgement. 
Entries. 
Regiſter of Writs. 
Rules of the Upper Bench. 
— Common Pleas. 
Chancery, 


Ridleys view of the Civil Law. 
Reformatio Legum Eccleſiaſt. 
Rights of the 

Rights of the Kingdom. 


Cobels Collection of Acts and Ordinances. 
O I Statues of ſixteen and ſeventeen Caroli. 
Stiles Reports, fol. 
ractical Regiſter. 
Survey of the Law. 
Statutes of Ireland, two Volums. 
Stathams Abredgement. 
Scotch Laws two Volums. 
Sheppards Epitome of the Common and Statute Law. 
—— Touchſtone of Common aflurances. 


——— Marrow of the Law or the Faithful Counſellor, 


wo parts. 
———— Parſons Guid, or the Law Tiches. 
— Prehdents of Preſidents. 
——— Juſtice of Peace. 
Juſtices Clerks Cabinet Preſidents 
Office of Conſtables. 


Court Keepers Guide. 


n — Courts. 

——- Propoſals for regulating the Law. 

Servay of ;"- "Shs 

of Corporations. 

Sovereigns P.crogatt ve. 

| Spelmans Gloflary, 

Conſtitutions, 

Smalls Declarations. 

Swinburn of Wills, 

Special Law Caſes. 

Selden of Tithes. | 

1 — —— — of the Subject. 
riviledges of the Barons in Parliament, 

Sea-Laws, in Octavo. 

Shearmans Eſtates Tail. 

Shipmoney. 

Sta- Chamber Caſe, 

Stam ſords Pleas of the Crown, 

Skein verborum ſignificat. 

Stones Readings on the Statute of Bankruprs. 

Smiths Common-wealth of England, in twelyes. 


| 
| 
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Enures of Ireland. 
Table to Edward the 3d. ſecond part. 
—Quadrageſimus. 
to Henry the 6th. 
| to Henry th 7th. 
— to Dyer. | 
| Three Readings v. of Sir Fames Dyer, _—_ 
Brograve, and Sir Thomas Riſden. 
Judge Thorps Charge. 
Tothils Tranſactions in Chancery. 
Treatiſe of Barons. 
Trotmans abridgement of Cooks Report. 
Theloalls Dice of Writs, 8 
Terms of the Law. 
Theſaurus Brevium. 


Tyching Table, in quarto. 
* J Ernons Regulation of the Exchequer, 
Inches Reports. 


V Weſts Prelidents, 2. parts. 
Womans Lawer. 

Wiſemans Law of Laws. 

Wingatcs abridgement of the Statutes, 
Body of the Law. 
Summary of the Common Law. 
n—_— tt pacis. 

Mixims, or Reaſon of the Law. 
Wilkinſons Office of Sheriffs. 

hie of the praiſe of the Law. 
—— Majeſtas Intemerata, in twelves, 


ongs Vade Mecum. 
Telvertons Reports. 
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